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PREFACE  TO  THE  SECOND  YOLUME. 


The  reader  who  notices  the  bulk  of  this  volume  and  the 
unprecedented  number  of  Forms  it  contains,  will  understand, 
I  trust,  the  reason  for  the  delay  in  its  appearance.  And  if 
he  turns  over  these  pages  to  notice  in  some  detail  the  com- 
plexity and  variety  of  the  remedies  now  available  under  the 
New  Procedure,  as  it  has  been  developed  during  the  quar- 
ter of  a  century  that  has  elapsed  since  the  publication  of 
the  original  work,  he  will  perhaps  share  the  interest  which 
I  have  felt  as  I  have  surveyed  these  remedies  in  their  con- 
nection and  analyzed  them  to»  select  and  arrange  the  most 
useful  and  the  best  supported,  for  present  use  in  practice. 

The  New  Procedure,  which  has  introduced  immense  im- 
provements in  simplicity  and  directness,  has  successfully 
adapted  all  the  old  remedies  to  modern  requirements,  and 
greatly  increased  the  safeguards  of  civil  justice.  It  has 
been  my  object  here  to  present  the  resulting  practice  with 
sufficient  completeness  to  serve  the  general  practitioner,  in 
all  the  various  proceedings  available  in  Civil  actions,  and 
with  sufficient  fullness  to  indicate  the  incidental  advan- 
tages which  may  be  secured  in  the  settlement  of  orders 
and  judgments. 

The  intensity  of  contest  in  litigation  in  the  New  York 

courts,  where  the  Code  of   Procedure   was   first  introduced, 

and  the  immense  mass  of  business  which  continually  presses 

upon  those  courts,  especially  in  the  city  of  New  York,  have 

led  to  the   adoption   of    somewhat   stricter  requirements  in 

the  recent  amendments  of  the  Code  of  New  York  than  those 

[iii] 
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existing  in  many  of  the  States,  especially  with  respect  to 
the  essentials,  of  motion  papers,  and  the  safeguards  required 
for  the  protection  of  the  rights  of  absentees.  Hence,  forms 
that  are  sufficient  for  New  York  are  also  generally  quite 
sufficient  for  other  Code  States ;  and  when,  as  in  some 
cases,  they  contain  matter  which  is  not  essential  in  such 
other  States,  they  may  nevertheless  be  none  the  less  useful 
in  suggesting  to  the  practitioner  the  advantage  of  securing 
expressly  what  is  often  more  loosely  left  to  implication. 
The  number  of  authorities  from  other  States  and  from  the 
Federal  courts,  which  I  have  cited,  particularly  in  regard 
to  Provisional  Kemedies,  the  Means  of  Evidence,  the  Man- 
ner of  Trial  and  the  Form  of  Judgment,  will  indicate  the 
adaptation  of  the  work  to  assist  Practice  in  all  the  courts 
of  the  country. 

It  will  be  seen  that  I  have  given  special  attention  to 
elucidating  what  is  still  called  Equity  Practice.  The  Code?, 
while  pruning  away  the  redundancies  and  verbiage  of  the 
old  chancery  forms,  have  sanctioned  them,  in  substance,  to 
a  far  greater  extent  than  many  young  practitioners  suppose ; 
and  these  forms  now  constitute  remedies  of  singular  value 
and  efficiency;  although  the  proper  adaptation  of  them  to 
the  modern  methods  is  not  easily  learned. 

The  practitioner  will  find  the  usefulness  of  these  volumes 
enhanced  if  he  will  notice  at  the  outset  the  light  thrown 
by  systematic  analysis  and  practical  arrangement  on  some 
proceedings  which,  as  presented  in  the  statutes  and  in  text 
books,  are  apt  to  be  perplexing.  For  instance,  the  appar- 
ent confusion  of  authorities  on  proceedings  to  punish  for 
contempt,  nearly  disappears  when  we  trace  separately  the 
four  distinct  remedies — by  summary  commitment,  by  motion 
in  the  cause,  by  attachment  to  bring  in,  or  by  order  to  act 
or  show  cause,  etc.  (see  p.   583),  distinctions  which  practi- 
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tioners  can  appreciate  better  perhaps  than  commentators. 
So  the  practice  as  to  Abatement  and  Eevival  of  Actions, 
and  as  to  Changes  of  Parties,  is  hardly  to  be  understood 
unless  we  bear  in  mind  the  distinctions  exhibited  in  Chap- 
ter XI,  between  the  case  of  a  party  whose  adversary  has 
died  or  assi^ed,  etc.,  and  who  desires  to  bring  the  repre- 
sentatives in,  and  a  case  where  the  attorney  whose  client 
dies  or  assigns,  etc.,  desires  to  know  how  to  bring  in  his 
client's  representatives ;  or,  again,  the  case  of  a  party  who 
desires  to  get  out  of  the  cause,  or  that  of  a  stranger  who 
desires  to  get  into  it.  So  the  methods  of  Discovery  of 
Evidence,  and  the  methods  of  Taking  Evidence,  are  simi- 
larly elucidated  by  analyses  such  as  are  given  on  pp.  658 
and  680.  More  important  still  is  the  light  thrown  on  the 
various  modes  of  trial  and  oi  getting  a  new  trial,  when  we 
consider  Trial  by  Jury,  with  the  resulting  verdict  and  judg- 
ment, and  the  means  of  getting  a  new  trial  after  verdict,  as 
one  connected  course  of  proceeding  traced  by  itself  irrespec- 
tive of  the  other  modes  of  trial ;  and  when,  in  a  similar  way, 
we  consider  Trial  and  Judgment  by  the  Court  alone,  and  the 
review  thereof ;  Trial  and  Judgment  by  the  Court  with  the 
Aid  of  a  Jury  on  Special  Issues,  etc. ;  Trial  by  the  Court 
with  the  aid  of  a  Keferee  on  Special  Issues  or  Questions, 
etc. ;  and  lastly,  Trial  by  Eeferee. 

It  is  only  when  we  observe  and  apply  these  distinctions 
that  we  can  intelligently  distinguish  the  various  paths, 
sometimes  parallel  and  sometimes  divergent,  from  which  we 
may  in  practice  choose  the  course  for  our  client.  These 
paths  I  have  endeavored  here  to  map  out,  as  it  were,  in  a 
way  to  suggest  and  contrast  their  various  advantages  and 
disadvantages.  Familiar  as  we  may  have  been  with  such 
distinctions,  in  practice,  the  effect  of  marshalling  them  in  a 
consistent  and  harmonious  whole  seems  like  a  distinct  addi- 
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tion  to  one's  knowledge,  and  to  suggest  the  paradox  that  a 
knowledge  of  the  whole  is  greater  than  a  knowledge  of  all 
its  parts. 

A  collection  of  reliable  forms  has  an  undeniable  value 
for  the  practitioner  even  if  each  is  regarded  merely  as  a 
distinct  precedent  for  an  isolated  instrument.  The  practi- 
tioner who  intends  to  use  these  precedents  will,  I  trust, 
find  an  added  value  in  observing  also  that  each  is  a  link  in 
a  chain  of  proceedings  which  is  here  exhibited  in  its  con- 
trasts with  other  proceedings,  in  a  manner  to  aid  him  to 
make  a  judicious  choice  wherever  the  law  allows  a  choice 
between  them,  and  to  avoid  mistaking  his  remedy  where 
the  law  does  not  allow  a  choice. 

I  have  in  an  advanced  state  of  preparation  an  equally 
practical  treatment  of  Pleadings,  and  of  Special  Proceed- 
ings of  every  kind,  which  I  hope  before  long  to  complete. 

AUSTIN   ABBOTT. 
New  Yobk,  September,  1888. 
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COMMON    FORMS. 

[To  save  space  for  a  greater  variety  of  forms  throughout  the  volume,  T 
give  here  the  formal  parts  of  orders,  and  the  aflSdavits,  &c.,  appended  to  un- 
dertakings, both  of  which  are  familiar  to  every  practitioner,  so  that  they  can 
hereafter  be  simply  referred  to.  A  more  full  treatment  of  these  formal  parts 
is  to  be  found  in  Volumfe  I.] 


Form  No.  488. 
Notice  of  motion.-^eneral  form.* 

[^TitU  of  court  cmd  ocmse.] 

Please  take  notice,  that  upon  [two]  affidavits,  copies  of 
which  are  herewith  served  upon  you'  [a»^  if  the  plepdmgs  or 
other  proceedings  filed  or  served  are  relied  on,,  mention  them\, 
the'undersigned  will  move^  this  court,  at  S^^eeial  term  thereof, 
to  be  held  [at  chambers]  at  the  County  Court  House  [or,  City 
Hall],  in  the  of  _ ,  on  the  day  of  , 

18    ,  at  the  opening  of  the  court  [or,  at.  o'clock  in  the 

noon],  or  as  soon  thereafter  as  counsel  can  be  heard  t-[(?^ 
if  themotion  is  out  of  covert,  will  move§  before  Hon.  J.  K.^a' 
justice— o/*j  judge — of  the  court,  at  •  in  On 

the  day-  of  ,   18    ,  at  o'clock  in  the 

noon]  for  an  order  %  [here  state  the  relief  sought,  indicat- 
ing growfid  therefor,  wnless  other  papers  or  the  relief  sufficient- 
ly disclose  it;  yf  irregularity  is  rehed  on,  specify  it],  *f,  or  for 
such  other  or  further  relief  as  may  be  just  [with  costs  of  this 
motion]. 

[Date.]  [Signature  and  office  address  of] 

Attorney  for  [moving  pa/rty]. 
To  [address], 

Attorney  for  [adverse party], 

'  See  notes  in  Volume  I,  pp.  197-    198,  as  to  general  requisites  of  a  no- 
tice of  motion. 

Vol.  n.— 1  [1] 
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Form  No.  489. 
Affidavit  to  obtain  an  order  to  show  cause  as  short  notice  of  motion. 

[Title  of  court  and  cause.} 
[  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  [here  insert  allegations  as  to  deponents  rdavion  to 
the  cause']. 

II.  [State,  unless  shown  ly  other  papers,  facts  in  support  of 

the  application,  c&c.]* 

III.  [State  condition  of  cwu,se,for  instance,  thus  ;*]  That  the 
summons  and  complaint  were  served  on  the  def endant'Y.  Z.  on 
the  day  of  j  18  ,  and  the  alis\^^er  of  said  defendant 
was  duly  served  on  the  day  of  ,  18  ,  and  the  cause 
has  not  yet  been  put  on  the  calendar,  and  the  next  circuit  is 
appointed  for              ,18. 

IV.  [State  reason  for  <^Jcing  an  order  to  show  cause,  for 
instance,  thus:''^  That  an  order  to  show  cause  is  asked  for 
because  there  is  not  sufficient  time  to  give  the  usual  notice  of 
motion  before  the  reference  [(W  other  proceeding]  [now  moved 
to  be  set  aside,  or  other  relief]  is  appointed  to  be  held  on  the 

day  of  ,  18     . 

V.  That  no  previous  application  has  been  made  for  an 
order  to  show  cause  herein  for  this  purpose  [see  nextForm\. 

[Jurat.]  [Signalmre.] 

Form  No,  490. 

Affidavit  for  an  ex  parte  application. 

[Title  of  cause.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  [here  insert  allegations  as  to  deponents  rdaiion  to 
the  cause]. 

II.  [State,  unless  shown  hy  other jpapers,  facts  in  support  of 
the  education,  dec] 

III.  That  no  previous  application  has  been  made  for  such  an 


'  Reigiuired  by  N.  T.Oen.  Buks,  No.         ^  For  other  examples,  see  Volume 
37,  of  1884,  second  clause.unless  the  or-    I,  pp.  301,  203. 
der  to  show  cause  is  allowed  by  statute. 
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order  as  is  now  sought  {or  name  the  particular  relief  sought, 
and  if  a  prior  cm^ication  has  been  made,  state  to  what  court 
or  judge,  and  what  order  or  decision  was  made,  and  what  new 
facts,  if  any,  a/re  now  shown,  for  instance,  thus:^^  A  previous 
application  for  an  order  to  snow  cause  herein  for  the  same 
relief,  was  made  to,  and  granted  by,  Hon.  ,  a  justice  of 

this  court,  on  the  day  of  j  18    j  but  upon  the 

return  thereof  before  the  Special  Term  of  this  court,  on  the 
day  of  J  1 8    ,  the  relief  sought  was  denied  by  the 

court  upon  the  technical  and  sole  ground  that  the  said  order  to 
show  cause  did  not  specify  the  irregularity  moved  against  [but 
such  denial  was  without  costs  and  with  leave  to  renew].  The 
application  is  now  made  for  an  order  to  show  cause  which 
specifically  sets  forth  the  irregularity  complained  of. 

\Jurat'.\  [Signattire.] 

Form  No.  491. 

Order  to  show  cause.'— General  form. 

[Caption  as  in  Form  l^o.  492  or  493  (JeZow).] 

On  reading  the  aflSdavit  of  ,  verified  the  day 

of  ,18      \and  specif yi/ng  other  papers^  if  a/ay,  reUed 

on;  amd,  if  the  moUon  %s  made  oy  one  not  a  party,  a(Zc?,  and 
on  motion  Of  Q.  E.,  attorney  for  If .  N.] :  * 

Oedeeep,  that  the  herein  show  cause  f  at  a  [spe- 

cial] term  of  this  court,  to, be  held  [at  chambers]  at  the  ,  in 
the        of        ,  on  the  day  of         ,  18    ,  at         o'clock  in 

the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard  \pr, 
show  cause  §  before  me,  at  ,  on  the  day  of  ,18  ,  at 
o'clock  in  the  noon],  why  an  order  should  not  be  made  % 
[here  state  reUef  sought,  and  grounds  thereof,  specifying  irreg- 
ularity, if  am/],  T[  and  why  the  should  not  have  such  other 
or  further  relief  as  may  be  just  [with  costs  of  this  motion]. 

Service  of  a  copy  of  this  order,  and  of  the  papers  on  which 
it  is  granted,  made  [by  mail]  on  the  [attorney  for  the]  , 

on  or  before  the  day  of  .  18    ,  shall  be  sufficient. 

\^  a  judges  order,  daAe  and  signature  of  judge,  with 
initials  of  official  title.'] 

[Or  if  a  court  order,  substitute  Enter,  with  signature  of 
judge  or  presiding  justice  by  initials  of  name  a/nd  title.] 

'  See  Volume  I,  p.  148,  paragraph    general  requisites  of  an  order  to  show 
84  cause. 

=  See  Volume  I,  pp.  159-163,  as  to 
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Form  No.  493.  ^ 

Judge's  order.'— General  form. 

\_]}^ame  of  court,  including,  if  sujpreme  court,  name  of  county.] 

[Mames  of  the  plaintiffs] 

against 
{I^amies  of  the  defendants]. 


Upon  the  annexed  [here  enumerate  all  the  motion  jao/pers, 

and  im,sert  amy  necessamj  recitals;  see  Vol.  I,  pp.  285-287,  for 

examples]  [and,  in  a  case  where  security  is  required,  may  add, 

and  the  having  given  security  required  in  the  sum  of 

dollars],  and  upon  motion  of  A.  T.,  Esq.,  attorney  for  the 

[or,  im,  case  of  a  contested  motion,  after  hearing  A.  T., 
Esq.,  of  counsel  for  the  in  support  of  the  motion,  and 

Z.  T.,  Esq.,  of  counsel — or,  and  on  reading  and  filing  proof  of 
due  notice  of  this  motion,  and  no   one  appearing — for  the 

in  opposition ;  and,  after  duedeliberation :  Now,  upon 
motion  of  A.  T.,  Esq.,  attorney  for  the  ] : 

Oedeeed  [here  insert  provisions  of  the  order]. 

[Date,.]     [Signature  of  judge  and  initials  of  official  title.] 


Form  No.  493. 
Court  ordgr. — General  form.' 

At  a  special  term  *  of  the  Supreme  Court,  held  in 
and  for  the  county  of  ,  at  tlie  County 

Court  House  in  ,  in  said  county,  on  the 

'-'  _       day  of  ,  18     . 

[Or,  in  the  first  district]  At  a  special  term  *  of 
the  Supreme  Court,  held  in  and  for  the  city 
and  county  of  New  York  [tf  a  chamhers 
order  vnsert  here,  at  chambers],  at  the  County 
Court  House  in  said  city,  on  the  day  of 

,18     . 

>  See  Volume  I,  pp.  234^330,  for         '  See  Volume  I,  pp.  234-830,  for 
requisites  and  forms  of  orders  in  gen-  requisites  and  forms  of  orders  in  gen- 
eral.   See  also  notes  1  and  3,  p.  384,  eral. 
Volume  I. 
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l^Or,  in  a  awperior  city  courf]  At  a  special  [or, 
trial]  term  *  of  the  [superior]  court  [of  the  city 
of  New  York],  held  at  the  County  Court 
House  in  said  city  on  the        day  of        ,18     . 

[Or,  At  a  general  term,  c&e.,  as  in  either pwror 
graph  above,  from  the  *  but  in  the  Supreme 
Court,  substituting  the  proper  department  for 
the  name  of  the  county. \ 

[  Or,  At  a  circuit  court,  cfcc] 

\0r.  At  a  stated  term,  &c. — or,  adjourned  term  of 
the  Circuit  Court  of  the  United  States  for,  c&c] 

Present,  Hon.  [John  Duer],  Justice. 


\Namies  of  pladntiffs'] 

against 

[J^amies  of  defend/mts\. 


On  reading  and  filing  {here  enumerate  all  the  motion 
papers,  am.d  insert  amy  necessary  recitals;  see  Vol.  I,  pp.  285- 
287,  for  examples;  if  security  is  required,  may  add,  and  the 

having  given  security  required  in  the  sum  of 
dollars],  and  after  hearing  A.  T.,  Esq.,  of  counsel  for  the 
[plaintiflF],  in  support  of  the  motion,  and  Z.  T.,  Esq.,  of 
counsel  \or,  and  on  reading  and  filing  proof  of  due  notice  of 
this  motion,  and  no  one  appearing]  for  [defendant],  in  opposi- 
tion ;  and  after  due  deliberation  being  had  thereon  :  Now,  on 
motion  of  A.  T.,  attorney  for  the  [plaintiff]  : 

Oedeked  [here  insert  the  provisions  of  the  (^der\ 
Enter :  \signatv/re  of  judge  or  presiding  justice  by  initials 
of  name  amd  title.'] 

Form  No.  494. 

Verification '  of  a  petition. 

[  Yenue.] 

T.  Z.,  of  ,  being  duly  sworn,  says  that  he  has  read 

[or,  heard  read]  the  foregoing  petition  subscribed  by  him,  and 
knows  the  contents  thereof,  and  that  the  same  is  true  to  his 
own  knowledge,  except  as  to  the  matters  therein  [stated  to  be^] 

'  See  Volume  I,  pp.  500-512,  for  '  The  omission  of  these  words  de- 
the  object  and  requisites  of  a  veriflca-  prives  the  petition  of  value  as  proof, 
tion  in  general.  though  it  leaves  it  sufflcient  as  a  peti- 

tion for  most  purposes. 
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alleged  on  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true. 

{Jurat.}  [Signature.] 

Form  No.  495. 

Certificate  of  acknowledgment  *  within  the  State,  by  signer  known 
to  the  officer.    (Under  N.  T.  Statutes.) 

State  of  j l ««  • 

County  of  ,  [**•  ' 

On  this  day  of  ,  in  the  year  18     ,  before  me 

personally  came  A.  B.  [0.  D.  and  E.  F.J,  [to  me  known  and] 
known  to  me  to  be  the  person  [or,  persons — or,  one  of  the  per- 
sons] described  in  and  who  executed  the  within  [or,  above — or, 
annexed]  instrument,  and  acknowledged  that  he  [or  if  more 
tliam,  one  achnowledge,  'severally  acknowledged  that  they] 
executed  the  same. 

[Signature  and  official  title.] 


Form  No.  496. 

Affidavit  of  sufficiency  of  undertaking;  where  all  are  freeholders  or 
all  are  householders.  ^ 

[  Venvs.] 

0.  D.  [and  E.  F.]  above-named,  named  in  and  who  executed 
the  within  [or,  foregoing]  undertaking  [or,  bond],  being  duly 
[and  severally]  sworn,  says  [each  for  himself],  that  he  is  a 
resident  of  said  State  of  New  York,*  and  a  householder*  [or, 
freeholder]  in  said  State,  and  is  worth  f  the  sum  of  [here  imsert 
jaenalty  of  lond,  or,  if  it  he  am  undertaking,  douHle  the  sum 
specified^  as  the  limit  of  liability],  over  and  above  all  the  debts 
and  liabilities  he  owes  or  has  incurred,  and  exclusive  of  proper- 
ty exempt  by  law  from  levy  and  sale  under  an  execution. 

[Jurat.]  [Signatures.] 

[  Under  iT.  T.  Code  Ci/u.  Pro.,  §  812,  this  must  le  subjoined 
to  the  bond  or  undertakmg,  amd  thus  sepa/rate  Uile  is  unneces- 
sary.] 


'  See  Volume  I,  pp.  2-13,  for  req-         '  See  Volmne  I,  pp.  474  475 
uisites  of  acknowledgments  in  gener-         «  See  *«!.,  p.  467,  as  to'  quaJiflca 

al.  See  also  id.,  pp.  14-17,  for  special  tions. 
fonns  of  acknowledgments. 
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Form  No.  497. 
Another  Form,  where  one  is  freeholder  and  one  householder. 

[As  im  last  Form  to  the  *,  Gontiimvri,g\  and  said  0,  D.  says 
that  he  is  a  householder  in  said  State,  and  said  E.  F.  says  that 
he  is  a  freeholder  in  said  State ;  and  further  each  says,  for 
himself,  that  he  is  worth  [oonUnue  as  in  last  Forniy  frmi 
theW 

Form  No,  498. 
Another  Form,  justifying  in  different  amounts.' 

{As  in  Form  No.  496  to  the  *,  continmng]  and  said  C.  D. 
says  that  he  is  a  householder  [or,  freeholder]  in  said  State,  and 
is  worth  the  sum  of  dollars  over  and  above  all  the  debts 

and  liabilities  which  he  owes  or  has  incurred,  and  exclusive  of 
property  exempt  by  law  from  levy  and  sale  under  an  execution ; 
and  said  E.  P.  says  that  he  is  a  householder  [or,  freeholder]  in 
said  State,  and  is  worth  the  sum  of  dollars,  over  and  above 
all  the  debts  and  liabilities  which  he  owes  or  has  incurred,  and 
exclusive  of  property  exempt  by  law  from  levy  and  sale  under 
an  execution. 

[Jurat.']  [Signatures.] 

[  Under  N.  Y.  Code  Cvh.  Pro.,  §  813,  allowed  where  penalty 
is  $5,000  or  more,  provided  eaeh  surety  justifies  in  at  least 
$5,000,  and  the  same  person  is  not  cownted  as  making  wp  the 
sum  for  more  than  one  of  them.'] 


Form  No.  499. 
Approval  of  bond  or  undertaking.' 

[If  the  judge  is  to  fiaa  the  sum,  and  it  has  not  been  done 
T/y  order,  i&gin,  I  hereby  fix  the  amount  of  the  within  bond 
or  undertaking  at  the  sum  of  dollars,  and]    The  within 

bond  [or,  undertaking]  *  is  hereby  approved  [as  to  the  form 
and  manner  of  execution  and]  as  to  the  sufficiency  of  the 
sureties    [if  fractional  Justification    is    allowed,  add,    and 

'  See  Volume  I,  p.  475,  paragraph  »  To  be  indorsed.  N".  Y.  Code  Gw. 
37,  as  to  combining  sureties  in  lesser  Pro.,  §  813.  See  also  Volume  I,  pp. 
sums.  476-478. 
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the  sum  in  which  they  are  required  to  justify  is  hereby  allowed 
to  be  made  up  as  in  the  within  justification  set  forth]. 

[Date.]  [Signature  of  judge  and  initials  of  title.] 

[Iflyy  cowt.,  prefix  to  signature  the  words, 
By  the  court.] 

[File  v/nd&rtahmg,  acknowledged,  with  affidavit  and  op- 
jproval,  with  cUrh  of  court.] 


Form  No.  500. 
Notice  of  filing  of  bond  or  undertaking." 

[Title  of  court  and  cause,  u/nZess  indorsed.] 

Please  take  notice,  that  a  bond  [or,  undertaking]  [and  order 
fixing  the  amount  thereof],  of  which  the  foregoing  [or,  within] 
is  a  copy,  has  been  duly  executed  and  filed  herein,  with  the 
clerk  of  this  court. 

fDate.]  [Signature  cmd  address  of]. 

Address]  To  ,  Attorney  for 

Attorney  for 

[Serve  a  copy  of  the  securitn/,  achnowledgrrbent,  affida/oit,  amd 
approval;  and  this  notice  therewith,  or  indorsed  thereon.] 

Form  No.  500a. 

Order  plaintiff  elect  between  arrest  and  attachment. 

[Oa/ption  amd  recitals,  see  Form  No.  493  or  493,  p.  4:  of  this  Vol.'] 

Obdebed,  that  the  plaintiff  elect,  -within  days  as  to  whether  he  shall 

hold  the  attachment  or  order  of  arrest  herein  against  defendant,  and  in  de- 
fault of  such  election,  then  that  both  of  said  provisional  remedies  be  vacated. 

[Autheniication,  see  Form  491,  p.  3.] 

Form  No.  500b. 

Notice  of  election  between  arrest  and  attachment. 

[!RUe  of  court  arid  action.] 

Please  take  notice,  that  pursuant  to  an  order  of  this  court,  entered  herein 
on  the  day  of  ,  18    ,  requiring  plaintiff  to  elect  within  days 

between  the  attachment  or  order  of  arrest  issued  herein,  the  plaintifE  herein 
hereby  elects  to  hold  the  [attachment]  issued  herein. 

[Date,  signature  and  addresses,  as  in  Form  488,  p.  1.] 
'  See  Volume  I,  pp.  479-481. 


CHAPTER  VIII. 

SPECIFIC  LIEN  AND  PROVISIONAL  REMEDIES,  INCLUDING 
THE  VARIOUS  METHODS  BY  WHICH  POSSESSION  OR  SE- 
CURITY MAY  BE  HAD  IN  ANTICIPATION  OF  JUDGMENT. 

Abt.  I. — What  actions  allo'w  op  these  remedies. 
II.— Lis  pendens. 

ni. — Injunction  (inclitding  order  to  stay  waste,  &c.). 
IV. — Receiver  (including  manager  continuing  business). 
V. — Deposit  or  delivery  op  personal  property. 
VI. — Replevin  (claim  and  delivery). 
Vn. — Seizure  op  chattel  under  poreclosore. 
VIII. — Attachment. 
IX. — Arrest. 


AETIOLE  I. 
What  actions  allow  of  these  eemedies. 

1.  Two  classes  of  oases.  2.  Neither  remedy  necessarily  exclusive, 

1.  Two  classes  of  cases.^ — If  the  object  of  the  action  is  to 
reach  specific  property,  the  principal  modes  of  laying  hold  of 
it  before  judgment  are  :  (1)  Filing  a  Us  pendens,  which  fixes  a 
specific  lien  upon  real  property ;  (2)  Proceedings  to  replevy, 
which  obtain  possession  of  personalty,  or  security  for  its 
forthcoming  ;  (3)  An  order  for  delivery,  or  deposit  in  court,  of 
personalty,  or  for  seizure  under  a  lien ;  (4)  A  receivership,  which 
fixes  a  lien  on  property  of  either  class,  and  may  secure  its 
possession  ;  (5)  An  injunction,  which  may  prevent  a  change  of 
title  or  possession  of  property  of  either  class,  whether  within 
or  without  the  jurisdiction. 

Beside  these  aids  to  actions  for  specific  relief,  the  remedies 
available  in  other  actions  also,  for  the  purpose  merely  of 
holding  the  property  or  person  of  the  adversary,  to  await  the 
issue  of  a  money  execution,  are :     (6)  Attachment,  which  in 

[9] 
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certain  classes  of  cases  may  bind  all  or  any  of  his  property  not 
exempt,  unless  he  will  give  security  for  payment  of  an 
anticipated  judgment;  and  (7)  Arrest,  which  may  hold  his 
person,  unless  he  will  give  the  like  security.^ 

It  will  be  observed  that  the  first  group  of  these  remedies 
assume  the  plaintiff's  right  in  the  specific  thing  claimed,  while 
attachment  concedes  defendant's  right,  and  asks  to  anticipate 
execution. 

A  defendant  who  makes  a  case  for  affirmative  relief  is 
entitled  to  the  same  remedies  in  all  these  respects  as  if  he  were 
proceeding  as  a  plaintiff  by  a  cross  action,  instead  of  prosecut- 
ing a  counterclaim  in  an  action  originally  brought  against  him.* 
All  that  is  here  said,  therefore,  of  the  remedy  of  a  plaintiff  is 
actually  applicable  to  such  a  defendant. 

2.  Neither  remedy  necessarily  exclusive.] — Neither  of  these 
remedies  are  necessarily  exclusive  of  any  others  in  the  same 
case.  The  court  have  power,  if  a  sufficiently  clear  case  is  made 
out,  to  allow  any  of  these  remedies  which  may  be  reasonably 
necessary  to  secure  the  plaintiff's  right '  (if  the  nature  of  the 

'  The  New  York  Code  of  Civil  Procedure  (c.  vii)  classes  only  Arrest,  At- 
tachment, Injunction,  Beceivership,  and  Delivery  or  deposit  ordered  upon  an 
admission,  as  Provisional  remedies.  Proceedings  to  replevy  a  chattel,  which 
in  the  original  Code  were  well  classed  with  these,  under  the  name  of  claim 
and  delivery,  have  been  in  the  recent  revision  unwisely  treated  separately  un- 
der the  old  name  of  "  replevin,"  in  a  way  to  sanction  the  revival  of  the  tradi- 
tion that  such  proceedings  can  only  he  taken  in  an  action  of  a  common  law 
nature  {id.,  c.  14,  t.  2).  Those  proceedings  are  however  expressly  declared  to 
be  within  the  rule  that  from  the  time  of  granting  a  provisional  remedy  the 
court  is  deemed  to  have  jurisdiction  {id.,  §  1693). 

2  See  iir.  r.  Code  Oiv.  Pro.,%  720. 

"  Arrest  and  attachment  may  both  be  allowed  in  the  discretion  of  the  court 
as  concurrent  remedies.  Rockford_,  &c.,  R.  R.  Co.  v.  Boody,  56  JV.  Y.,  456. 
So  also  of  injunction  with  them  or  either  of  them.  See  if.  Y.  Code  Oiv.  Pro., 
§  719. 

Injunction  and  attachment  may  be  allowed  in  the  same  action.  Mitchell 
D.  Bettman,  35  Ba/rl.,  408,  413. 

Notice  of  lis  pendens  filed,  if  not  clearly  sufficient  protection,  is  no  objec- 
tion to  granting  an  injunction.    Cornell ».  King,  13  Weeldy  Dig.,  327. 

So  proceedings  of  claim  and  delivery  (replevin)  do  not  necessarily  preclude 
injunction.  Hunt «.  Mootiy,  10  How.  Br,,  478,  where  the  opinion  is  well  ex- 
pressed that  equitable  relief  may  be  had  in  replevin,  by  injunction,  if  not  in- 
consistent widi  the  statutory  proceedings,  a  p.,  Furniss  v.  Brovra,  8  How. 
Pr.,  59. 

But  claim  and  delivery  may  preclude  actual  arrest,  and  vice  versa.  2f.  Y, 
Code  Civ.  Pro..  %  1714. 

Injunction,  and  order  to  stay  waste  or  damage  to  real  property,  are  not  in- 
consistent.   See  JT.  r.  Code  Civ.  Pro.,  §  1681. 
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case  be  within  the  statute  as  to  each),  so  far  as  it  can  be  done 
without  oppression  to  the  defendant.* 

And  where  the  violation  of  a  right  admits  of  a  civil  and 
also  a  criminal  prosecution,  one  is  not  merged  in  the  other.' 

So  an  offer  of  judgment  and  its  acceptance  does  not 
extinguish  a  right  to  arrest  upon  the  cause  of  action.^ 

So  power  to  grant  an  injunction  often  involves  or  implies  the  power  to  ap- 
point a  receiver,  otherwise  the  plaintiff  might  be  left  with  no  remedy  but  to 
try  to  punish  for  contempt. 

'  /*  aeems  that  both  an  order  of  arrest  and  an  attachment  may  be  simul- 
taneously pursued  so  far  as  to  secure  a  probable  satisfaction  of  the  plaintiff's 
demands,  but  that  the  arrest  of  defendant,  and  seizure  of  his  property  to  the 
full  amount  of  the  claim,  will  not  both  be  allowed.  People  v.  Tweed,  5  Hun, 
382. 

A  party  asking  arrest,  injunction  and  attachment,  or  -any  two  of  them, 
may,  unless  they  are  necessary  for  his  security,  be  required  to  elect  between 
them.    N.  Y.  Code  Ci<B.  Pro.,  %  719. 

»  N.  Y.  Code  Oiv.  Pro.,  %  1899.  re-enacting  Code  Pro.,  §  7. 

'  Collins  V.  Harris  (Sept.,  1886),  5  K  Y.  State  Sep.,  162 
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AETICLE    II. 

Lis  pendens. 

1.  The  judicial  doctrine  of  ZisjOCTtJcraa.     IS.  Ti&ng  nune pro  tunc.      -.^ 

2.  What  constitutes  commencement  of    14.  Service  of  Bummona.       ) 

lu,  15.  Eflfect  of  judgment. 

3.  Origin  and  effect  of  ?Mj)eneZ«n»  stat-     16.  Cancelling. 

utcs.  IT.  Superseding. 

4.  In  ■what  actions  the  statutory  notice     18.  Fraud. 

must  be  filed.  19.  No  personal  liability 

5.  Defendant's  notice. 

6.  What  classes  of  claimants  affected.      Fokms. 

17.  _  persons  claiming  under  plaintiff.        (601.)  Notice  of  pendency  of  action 

8.  Description  of  premises.  (Biatrxtarj -notice  lis  pendens). 

9.  Time  of  filing.  (502.)  Direction  to  index  notice  of 

10.  Place  of  filing.  pendency. 

11.  Omission  to  index.  (603.)  Order  cancelling  notice  of  peu- 

12.  Amending.  dency. 

1.  The  judicial  doctrine  of  Us  pendens.l — ^At  common  law,* 
as  well  as  in  equity,  and  independent  of  statute,  one  wlio 
acquires  an  interest  in,  or  lien  upon  specific  property  ^  (other 
than  negotiable  paper,  &c.)  pending  a  suit,  the  object  of  which 
is  to  reach  that  specific  property,^  takes  subject  to  the  result  of 
the  action,  if  his  interest  be  acquired  from  a  party  thereto,^  and 
the  property  be  described  in  the  complaint  sufficiently  to 
identify  it,  even  if  he  be  a  purchaser  in  good  faith  and  for 
value,  without  notice  of  the  suit. 

The  rule  applies  equally  to  purchasers  from  one  of  several 

'  Sorrell  ii.  Carpenter,  2  P.  Wms.,  483  (saying  that  the  equity  practice  was 
in  imitation  of  the  common-law  rule). 

'  Or  any  part  of  the  property  in  litigation.  Chapman  t>.  West,  17  N.  T., 
125. 

5  An  action  to  establish  a  lien  (in  this  case  for  attorney's  fees)  on  real  prop- 
erty is  an  action  affecting  the  title  within  the  doctrine  of  Us  pendens.  Wilson 
«.  Wright,  72  &a.,  848  (attorney's  hen);  Sanders  o.  Warner,  2  Weekly  Big., 
507  (charge  on  married  woman's  separate  estate,  under  former  statutes). 

■•  The  rule  affects  only  voluntary  alienations,  and  not  third  persons  assert 
ingadverse  ri^ts  obtained  prior  to  the  commencement  of  the  suit.  Becker 
■».  Howard,  4  Bun,  359,  so  held  and  so  laid  down  in  affi'g  judgment  while 
reVg  47  How.  Pr.,  423;  affi'd,  66  N.  T.,  5.  It  does  not  aflect  one  who  takes  a 
tax  title  from  the  Comptroller  of  the  State  prior  to  an  action  to  foreclose  a 
mortgage  on  the  same  property.    Id. 

In  Randall «.  Snyder,  64  Tex.,  350,  It  was  held,  reversing  judgment  below, 
that  although  a  purchaser  pe»M?6rateKte  is  bound  by  the  judgment,  yet,  after 
judgment  in.  famr  of  his  vendor,  he  is  not  bound  by  a  judgment  rendered  in 
a  subsequent  suit  based  on  the  same  cause  of  action,  but  to  which  he  was  not 
a  party. 
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co-plaintiffs  or  co-defendants,  when  there  is  a  controversy  in  the 
action  between  him  and  his  co-party.^ 

The  sole  object  of  the  rule  is  that  the  power  of  the  court 
over  specific  property  to  affect  which  an  action  is  pending,  shall 
not  be  impaired  by  a  party  to  the  action  transferring  the 
property  pending  the  action,  even  to  a  hona  fide  purchaser 
without  notice.'  Hence  it  has  been  held  that  after  issue  joined 
the  judibial  rule  charges  such  a  purchaser  with  notice  of  the 
claims  in  the  pleadings  only.' 

The  rule,  however,  is  enforced  by  other  courts  as  well  as  the 
one  whose  judgment  it  is  the  object  to  protect.  Courts  of  law 
hold  those  bound  who  purchase  pending  an  equity  suit,  and 
courts  of  equity  hold  those  bound  who  purchase  pending  a  suit 
at  law.^ 

2.  What  constitutes  commencement  of  Z*s.] — No  little  in- 
justice resulted  from  uncertainty  as  to  what  was  the  precise 
stage  of  the  commencement  of  a  suit  when  it  should  be  deemed 
to  be  "  pending "  within  the  meaning  of  this  rule.  It  was 
finally  settled  that  both  the  filing  of  the  pleading  and  service 
of  process,  if  not  also  of  the  pleading,  must  have  taken  place ; ' 
and  if  there  were  several  defendants,  interested,  but  not  jointly, 
in  the  property,  service  on  one  was  only  enough  to  bind  pur- 
chasers from  that  one.* 

Service  of  the  summons  without  complaint  is  enough,  if 

'  See  Craig  v.  "Ward,  1  AV>.  Ct.  App.  Dec,  454;  s.  c,  3  Abi.  Pr.,  N.  8..  335, 
affi'g  36  Barb.,  377. 

'  See  the  leading  cases  of  Murray  v.  Ballou,  1  Johns.  Oh.,  566 ;  Newman  v. 
Chapman,  3  Hand.,  93;  s.  P.,  Tilton  i>.  Cofield,  93  U.  S.,  163;  County  of  War- 
ren V.  Marcy,  97  id.,  96,  105  {dietum);  Buser  v.  Shepard,  107  Ind.,  417,  434; 
s.  c,  8  Northeastern  Sep.,  383  (dietwm);  citing  also  Smith  «.  Hodsdon,  78  Me., 
180;  e.  c,  ZAtl.Beps.^^Q. 

Purchasers  of  real  estate  pendente  lite  are  boiind  by  the  decree,  even 
though  the  purchaser  be  a  corporation  organized  under  the  laws  of  another 
State.    Whiteside  «.  Haselton,  110  U.  S.,  396. 

'  Weiler  v.  Dreyfus,  36  Fed.  Sep.,  834 

*  Bennett «.  Williams,  5  Ohio,  461;  Inloe  v.  Harvey,  11  Md.,  519  (holding 
at  law,  that  a  purchaser  pendente  lite  of  the  subject  of  a  bill  in  chancery  was 
bound  at  law,  by  the  decree  in  chancery). 

Smith  «.  Coker,  65  Geo.,  461  (purchaser  pending  suit  at  law  held,  in  subse- 
quent suit  in  chancery  to  enforce  the  judgment  at  kw,  bound  by  that  judg- 
ment). 

'  Murray  v.  Ballou,  1  Johns.  Oh.,  566. 

'  Myrick  V.  Selden,  36  Ba/rb.,  15,  38. 
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its  contents  put  the  defendant  served  on  inquiry  as  to  the  object 
of  the  snit.^ 

It  is  not  essential  that  service  be  personal.  Legal  service, 
though  constructive,  is  enough.* 

Thereafter  the  world  must  take  notice  that  the  contro- 
versy as  to  the  property  is  before  the  court,  and  cannot 
be  entangled  by  a  transfer.  Hence  it  was  common  to  say 
that  the  filing  and  service  were  constructive  notice. 

3.  Origin  and  effect  of  Us  pendens  statutes.'] — To  make  this 
constructive  notice  still  more  explicit,  in  respect  to  real 
property,  and  thus  limit  the  judicial  rule  within  narrower 
bounds,  the  lis  pendens  statutes  were  adopted,  the  usual 
purport  being  to  provide  that  a  plaintiff  in  an  action  affecting 
real  property  may  file  a  notice,  describing  the  property,  and  the 
action,  and  naming  the  parties ;  that  all  such  notices  shall  be 
indexed  under  the  defendants'  names ;  and  that  the  pendency  of 
no  action  as  to  real  property  shall  bind  purchasers,  &c.,  unless 
such  a  notice  of  the  action  be  filed.  The  primary  object  of 
these  statutes  is,  by  requiring,  or  at  least  allowing  a  definite 
record,  to  abolish  the  somewhat  indefinite  judicial  rule  of  lis 
pendens,  as  to  all  cases  within  the  scope  of  the  statute.' 

Under  these  statutes,  one  who  holds  an  unrecorded  deed  or 
.mortgage,  and  does  not  put  it  on  record  until  after  notice  of  the 


>  Albert «.  Back,  53  Super.  Ct.  (J.  &  8.\  550.  Under  the  N.  Y.  Ids  Pen- 
dens Statute,  service  of  complaint  is  not  required  to  give  effect  to  the  Uen. 

"  Hayden  v.  Bncklin,  9  Paige,  512;  and  see  Green  v.  Slavter,  4  Johna. 
Ch.,  88. 

Under  the  N.  Y.  Code  of  Civil  Procedure,  when  constructive  service  of  pro- 
ce»s  is  required  with  the  statutory  notice  of  lis  pendens,  it  must  usually,  if  not  al- 
ways, be  under  an  order  for  publication.  But  I  am  not,  aware  that  it  has  ever 
been  held  that  service  by  leaving  at  residence  tmder  the  other  form  of  substi- 
tuted service  allowed  for  absentees,  &c.  (see  Volume  I,  of  this  work,  p.  636),  is 
not  sufficient  to  require  the  application  of  the  judicial  rule  of  lis  pendens. 

8  De  Camp  «.  Carnahan,  26  TF!  Va.,  839  (land  sold  under  a  decree  in  an  at- 
tachment suit.    No  lis  pendens  filed  as  required  by  W.  Va.  Code,  ch  139 
tl4.    Held  (reversing  decree  to  the  contrary),  that  a  purchaser  from  the 
ebtoT  pendente  lite  could  hold  as  against  the  purchaser  under  the  decree). 

Where  a  statute  provides  for  filing  notice  of  lis  pendens  (as  in  Colorado 
statute),  no  purchaser  is  bound  unless  notice  is  Med,  or  he  has  actual  notire 
Richardson  v.  "White,  18  Col.,  103. 

Only  those  who  are  not  parties  to  the  action  should  be  allowed  to  take  ad- 
vantage of  omitting  to  file  a  notice.  White  «.  Coulter,  1  Sun  357  •  a  c  8 
Supm.  Ct.  {T.  di  C),  608,  modified  on  other  pomts  in  59  N.  T.,  629.  '        "' 
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pendency  of  an  action  has  been  filed,  comes  in  as  a  purchaser 
or  inciimbrancer  pendente  lite,^  unless  the  party  claiming  to 
charge  him  so  had  actual  notice  of  the  deed  or  mortgage.^  This 
enables  one  commencing  such  an  action  to  be  sure  of  joining  all 
necessary  parties  by  searching  the  records  of  deeds  and 
incumbrances  up  to  the  momeiit  of  filing  his  complaint  and 
notice  of  Us  pendens. 

But  the  judicial  rule  of  lis  pendefis  remains  in  force  as  to 
those  '  having  actual  notice  of  the  pendency  of  the  action, 
although  a  statutory  notice  was  required,  but  was  not  duly 
given.' 

4.  In  what  actions  the  statutory  notice  must  T)e  filed.'] — 
Under  the  New  York  statute*  a  notice  of  lis  pendens  should  be 
filed  in  any  "  action  brought  to  recover  a  judgment  affecting 
the  title  to,  or  the  possession,  use,  or  enjoyment  of  real 
property."  * 

'  Freem.  on  Judg.,  §  201 ;  Ayrault  ».  Murphy,  54  IT.  T.,  303  (such  a  mort- 
gage held  barred).  Kindberg  ®.  Freeman,  39  Hun,  466  (holding  that  the 
frantee  in  such  a  deed  need  not  be  brought  in  as  a  party).  Norton  v.  Birge, 
5  Conn.,  250;  Hoyt  v.  Jones,  81  Wiac.,  889,  397,  403 ;  McCutchen  v.  Miller, 
31  Miss.,  65,  83.     Ooritra,  Hammond  ®.  Paxton,  58  Mich.,  393  (unsound). 

'Lament  «.  Cheshire,  65  N.  Y.,  30;  Patterson  ®  Brown,  82  N.  Y.,  81; 
8.  p.,  Brown  «.  Goodwin,  1  ^66.  IT.  0.,  452. 

3  Patterson  «.  Brown,  32  N.  Y.,  81. 

Whether  a  State  statute  allowing  and  requiring  a  notice  of  Us  pendens  to 
be  filed  applies  in  cases  at  law  In  the  United  States  courts,  so  as  to  allow  of 
such  notice  there,  see  Majors  ®.  Cowell,  51  CiasZ., 478  (holding  that  such  a  State 
statute  has  no  application  in  the  Federal  courts). 

« N.  Y.  Code  Civ.  Pro.,  §  1670. 

'  By  JT.  Y.  Code  Cin.  Pro., §  8343,  subd.  6,  "the  Words  ' real  property '  are 
co-extensive  with  lands,  tenements  and  hereditaments." 

In  Wilmont  b.  Meserole,  41  Super.  Ct.  {J.  <b  8.).  274,  it  was  held  that 
"real  property"  is  not  necessarily  synonymous  with  "  real  estate"  as  used  in 
the  Kevised  Statutes;  but  it  includes  all  estates  in  land,  estates  for  life,  for 
years,  at  will,  and  by  sufferance,  as  well  as  estates  of  inheritance.  So  laid 
down  in  holding  that  a  lis  pendens  was  properly  fifed  in  an  action  "  for  the 
purpose  of  procuring  the  avoidance  and  cancellation  of  record  of  an  assign- 
ment of  lease  [for  13  years]  executed  by  plaintiff  to  defendant."  and  hence  the 
motion  to  cancel  the  lis  pendens  was  properly  denied. 

The  actions  may  be  enumerated  as  follows: 

Action  to  compel  determination  of  a  claim  to  real  property.  IT.  Y.  Code 
Civ.  Pro.,  §§  1670,  1645  and  1646. 

—  to  establish  title  or  recover  possession,  whether  by  establishing,  reform- 
ing or  cancelling  a  deed,  will,  or  other  written  instrument,  or  by  fastening  a 
trust  upon  the  property,  or  reaching  it  for  creditors,  or  in  any  other  way  de- 
claring or  defining  the  existence  of  an  alienable  title  or  interest,  provided  the 
judgment  sought  would  by  its  terms  have  such  an  effect. 

Dower.    N.  Y,  Code  Civ.  Pro.,  §§  1670, 1619  and  1685. 
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But  an  action  merely  to  recover  damages,  though  upon 
grounds  that  would  equally  serve  to  impeach  the  title  to  the 
property  itself,  is  not  within  the  rule.^ 

In  a  case  within  the  statute,  the  right  to  file  the  notice  is 
absolute,*  not  dependent  on  leave  of  court.  In  any  case  not 
within  the  statute  a  notice  filed  is  a  nullity,^  except  that  the 
seeing  of  such  a  notice  on  the  files  may  be  actual  notice,  in 
which  case  the  purchaser  would  be  bound,  not  by  the  statutory 
notice,  but  by  the  judicial  rule. 

The  statutes  i,n  other  States  where  such  statutes  exist,  are 
closely  analogous.* 

JEljeetment.    IT.  Y.  Code  Civ.  Pro.,  §55 1670, 1524, 1526  and  1685. 

Foreclosure  of  mortgage  upon  real  property.  Lis  pendens  must  be  filed 
at  least  twenty  days  before  final  judgment.    M.  T.  Code  Giv.  Pro.,  %  1631. 

Foreclosure  of  lien.     See  " Lien "  (below),  and  "Mechanic's  Lien." 

Lien.    Action  to  establish  lien  on  specific  real  property.    Mills  t>.  Bliss,  55 
K  T.,  139  (vendor's  lien).     Sanders  «.  Warner,  3  Week.  Dig.,  507 ;  Brainerd  . 
®.  White,  13  Abb.  J^.  C,  407;  s.  c,  48  Super.  Ct.  {J.  &  8.),  399  (married  wom- 
an's charge). 

Mechanic's  lien.  Lis  pendens  (if  the  action  is  in  a  court  of  record)  must  be 
filed  within  one  year  after  the  lien  to  render  the  lien  binding  for  a  period 
longer  than  one  year.  N.  T.  L.,  1885,  ch.  342,  §  6.  For  liens  under  other 
special  statutes,  see  them. 

Pa/rtition  of  real  property.  H.  T.  Code  Civ.  Pro.,  %%  1670  and  1557,  subd. 
2.  Including  partition  and  sale  for  distribution  of  proceeds.  Kunz  ®.  Bach- 
man,  1  Civ.  Pro.  B.,  281 ;  s.  c,  61  Sow.  Pr.,  519. 

Specific  performance  of  contract  for  sale  of  land  (against  vendor).  ]f.  Y. 
Code  Civ.  Pro.,  §  1670;  Chapman  «.  West,  17  2f.  Y,  135  (holding  that  filing 
lis  pendens  would  be  available  against  a  defendant  vendor,  but  not  against 
prior  mortgagees  who  need  not  and  should  not  be  made  parties).  But  com- 
pare, on  last  point,  Metropolitan  Trust  Co.  ■».  Tonawanda,  &c ,  R.  R.  Co.,  18 
Abb.  If.  C,  368;  Ruck  v.  Lange,  10  Sun,  303  (specific  performance  of  a  con- 
tract for  sale  of  a  leasehold  interest  in  tiiis  case  lease  having  twenty  years  to 
run). 

Beplevin.  Lis  pendens  cannot  be  filed,  but  the  judicial  doctrine  of  lis  pen- 
dens applies,  and  purchasers  pendente  lite  are  bound  by  the  judgment.  Pres- 
ident, &c.,  of  D.  &  H.  Co.  V.  Harris,  15  Week.  Dig.,  36  (holdmg  that  the  com- 
plaint must  be  served  and  filed  as  well  as  the  summons  served,  to  create  a  lis 
p«?M?6ns  binding  upon  third  persons).  Carr  b.  Lewis  Coal  Co.,  15  ifo  Aw 
551.  ^^" 

1  Zoeller  v.  Riley,  100  N.  Y,  102, 109.  In  this  case  (the  property  being 
personal)  the  decision  was  put  in  part  on  the  ground  that  the  complaint  had 
not  been  filed  at  the  time  of  the  purchase;  but  either  ground  is  suiHcient  to 
sustain  the  conclusion. 

^  Mills  V.  Bliss,  55  iV.  Y,  139  (so  held  in  an  action  to  establish  vendor's  lien 
for  amount  of  securities  he  was  induced  by  fraud  to  take  in  part  payment). 

2  Dictum  in  same  case. 

*  In  Alabama  and  Arkansas  there  are  no  statutory  provisions  as  to  filing  a 
notice  of  lis  pendens. 

In  California  the  statute  is,  "  in  an  action  affecting  the  title  or  right  of 
possession  of  real  property."     Code  Civ.  Pro.  (1885),  §  409. 

In  Colorado  and  Connecticut  there  are  no  statutory  provisions 
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6.  Defendants  notioe.] — A  defendant  who  by  his  answer  or 
by  a  cross-bill  demands  affirmative  relief  affecting  real  property, 

In  Dakota  the  statute  is,  "  in  an  action  affecting  tlie  title  to  real  property." 
Dak.  Code  Civ.  Pro.,  §  101. 

In  Delaware,  Florida  and  Georgia  there  are  no  express  statutory  provis- 
ions. [The  Civil  Code  of  Georgia  (1882),  §  3093,  contains  a  provision  that  "  a 
honafid^  purchaser  for  value  and  without  notice  will  not  he  interfered  with 
by  a  court  of  equity."] 

In  Illinois  there  is  no  statute. 

The  Indiana  statute  is,  a  suit  "  to  enforce  any  lien  upon,  right  to,  or  inter- 
est in  any  real  estate  upon  any  claim  not  founded  "  on  certain  recorded  instru- 
ments.   S.  S.  Ind.  (1881),  §  335. 

The  Iowa  statute  {Bevised  Code,  1880,  §  3638)  says,  "where  a  petition  has 
been  filed  affecting  real  estate." 

The  Kansas  statute  provides  that  "  when  the  petition  has  been  liled  the  ac- 
tion is  pending  so  as  to  charge  third  persons  with  notice  of  its  pendency,  and 
while  pending  no  interest  can  be  acquired  by  third  persons  in  the  subject-mat- 
ter thereof  as  against  the  plaintiff's  title,"  &c.    Compiled  Laws  1885,  §  3880. 

In  Kentucky,  Louisiana  and  Maine  there  are  no  statutory  provisions. 

In  MassacJiusetts  the  statute  is,  "no  writ  of  entry,  petition  for  partition,  or 
other  proceeding  either  at  law  or  in  equity  affecting  the  title  to  real  estate," 
■  &c.    B.  8.  (1883),  gh.  136,  §  13. 

In  Michigan  the  statute  relates  to  suits  in  chancery  and  purchasers  of  real 
estate.    Sow.  Stat.  (1883),  §  6619. 

In  Minnesota  the  statute  is,  actions  "  in  which  the  title  to,  or  any  lien  upon 
or  interest  in  real  property  shall  be  affected,  involved  or  brought  in  question 
by  either  party."     Gen.  Stats.  (1878),  c.  75,  §  34. 

In  Mississippi  there  is  no  express  statutory  provision. 

In  Missouri  the  statute  is,  ' '  in  any  civil  action  based  on  any  equitable 
right,  claim  or  lien  affecting  or  designed  tO  affect  real  estate."  Mo.  B.  S. 
(1879),  §  3317. 

In  Montana  the  statute  is,  "  in  an  action  affecting  the  title  or  the  right  of 
possession  of  real  property."    Mont.  B.  S.  (1879),  p.  53,  §  70. 

The  Nebraska  statute  provides  that  "  when  the  summons  has  been  served 
or  publication  made,  the  action  is  pending  so  as  to  charge  third  parties  with 
notice  of  its  pendency,  and  while  pending  no  interest  can  be  acquired  by  third 
parties  in  the  subject-matter  thereof  as  against  the  plaintiff's  title."  Compiled 
Stats.  (1885),  p.  689,  §  85. 

In  Nevada  the  statute  relates  to  "actions  for  partition  of  real  property." 
Gen.  Stats.  (1885),  §  3391. 

In  New  Hampshire  there  is  no  statutory  provision. 

The  New  Jersey  statute  is,  "in  any  suit  relating  to,  or  affecting  the  pos- 
session of,  or  title  to  lands  or  real  estate."    N.  J.  Laws,  1880,  ch.  39,  §  1. 

The  statute  in  New  Jersey  seems  not  to  apply  to'  bills  to  foreclose  duly  re- 
corded mortgages. 

The  New  Mexico  statute  is,  "  in  all  actions  in  the  district  courts  of  this  Ter- 
ritory affecting  the  title  to  real  estate  in  this  Territory."  Comp.  L.  (1884), 
§  1853. 

In  New  York  the  statute  is,  "  in  an  action  brought  to  recover  a  judgment 
affecting  the  title  to,  or  possession,  use  or  enjoyment  of  real  property."  Code 
Civ.  Iro.,  ^  1670.    See  notes  on  pp.  15,  16  (above). 

In  North  Carolina  the  statute  is,  "in  an  action  affecting  the  title  to  real 
property,"  and  also  in  case  of  a  defendant  demanding  "  substantive  relief  "  in 
his  answer,  "  if  the  same  be  intended  to  affect  real  estate."  Clarke's  Code  Oiv. 
Pro.  (1884),  §  239. 

The  Ohio  statute  provides  {B.  S.,  1880,  §  5055)  that  "when  the  summons 
has  been  served,  or  publication  made,  the  action  is  pending  so  as  to  charge 
third  persons  with  notice  of  its  pendency,  and  while  pending  no  interest  can 
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has  the  same  right  as  a  plaintiff  to  file  such  a  notice.  This  is 
expressly  provided  by  statute  in  some  States/  and  where  it  is 
not,  the  court  may  properly  recognize  the  right  under  the  new 
practice,  for  an  answer  claiming  affirmative  relief  in  a  proper 
case  is  equivalent,  on  general  principles,  to  a  cross-action.^ 

be  acquired  by  third  persons  in  the  subject-matter  thereof  as  against  the 
plaintiff's  title." 

In  Oregon  there  is  no  express  provision,  but  it  is  enacted  that  an  action  to 
recover  possession  of  real  property  shall  not  be  prejudiced  by  alienation  there- 
of by  the  person  in  possession  either  before  or  after  the  commencement  of 
the  action;  but  if  such  alienation  be  made  after  the  commencement  of  the  ac- 
tion, and  the  defendant  does  not  satisfy  the  judgment  recovered  for  dam- 
ages, such  damages  may  be  recovered  of  the  purchaser.  Qen.  L.  (1883),  ch. 
4,  8^323. 

The  Pennaylioamia  statute  relates  to  "  any  ejectment  or  action  to  recover 
real  estate  or  to  compel  a  conveyance  thereof."  BrigMly's  Pwrdon's  Dig. 
(1700-1883),  p.  641,  H  34. 

In  R?iode  Island  there  is  no  statute. 

In  South  Ca/rolina  the  statute  is,  "  in  an  action  affecting  the  title  to  real 
property."    8.  Ca/r.  Code  Civ.  Pro.,  %  153. 

In  Tennessee,  Texas  and  Vermont  there  are  no  statutes. 

In  Utah  there  is  a  provision  for  filing  a  notice  of  lis  pendens  in  an  action 
for  partition  of  real  estate.     Gomp.  L.  Utah  (1876),  p.  480,  §  367. 

"The  Virginia  statute  provides  that  "no  lis  pendens  or  attachment  against 
the  estate  of  a  non-resident  shall  bind  or  affect  a  purchaser  of  real  estate  with- 
out actual  notice  thereof,  unless  and  until  a  memorandum  "  [&c.]  "  shall  be 
left  with  the  clerk  of  the  court  of  the  county  or  corporation  in  which  the 
land  is  situate,"  &c.     Code  of  Va.  (1878),  tit.  53,  §  5. 

The  West  Virginia  statute  is  "  an  action,  suit,  attachment  or  proceedings 
to  subject  real  estate  to  the  payment  of  any  debt  or  liability  upon  which  a 
previous  lien  shall  not  have  been  acquired  in  some  one  or  more  of  the  meth- 
ods prescribed  by  law."     W.  Va.  Amended  Code  (1884),  ch.  139,  §  13. 

In  Washington  Territory  there  is  no  express  provision  as  to  filing  lis  pen- 
dens, but  there  are  statutes  providing  that  an  action  for  the  recovery  of  the 
possession  of  real  property  cannot  be  prejudiced  by  any  alienation  made  by 
the  party  in  possession,  either  before  or  stfter  the  commencement  of  the  ac- 
tion, and  that  the  judgment  therein  shall  be  conclusive  as  to  the  estate  in  such 
property  and  the  right  to  the  provision  thereof  upon  the  party  against  whom 
judgment  is  given  and  against  all  persona  claiming  from  him  after  the  com- 
mencement of  the  action. 

In  Wisconsin  the  statute  is,  "  in  an  action  affecting  the  title  to  real  Drooer- 
ty."    §3187.  ^    ^ 

'  K  Y.  Code  Civ.  Pro.,  §  1673.  Applied  in  Niebuhr  o.  Schreyer,  10  dv. 
Pro.  B.,  n.  ■'    ' 

A  similar  provision  exists  in  Dakota  (Code,  %  101);  Montana  (S.  8  1879  p 
53,  S  70) ;  and  North  Carolina  ( Ola/rk'a  Code  Civ.  Pro.,  8  339). 

The  statutes  of  Massachusetts,  Virginia  and  West  Virginia  require  the  no- 
tice to  be  filed  without  saying  by  which  party. 

»  3  Pomero]fs  Eq.  Jur.,  %  634 

Moreover,  independent  of  statute,  the  lis  pendens  is  notice  of  all  that  is 
Involved  in  a  cross-bill  which  is  inseparable  from  the  original  biU.  The  S  0 
Hall  Lumber  Co.  «.  Gustin  ,  54  Mich.,  634. 

In  Brundago  ®.  Biggs,  35  Ohio  St.,  653,  it  was  held  that  a  purchaser  from 
the  plaintiff  and  his  wife  (she  having  been  brought  in  as  a  party  by  the  cross- 
bill of  the  defendant)  was  charged  with  notice  of  the  pendency  of  the  cross- 
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6,  What  classes  of  claimants  afected.'] — The  New  York 
statute^  is  expressed  as  making  the  notice  filed  constructive 
notice  "to  a  purchaser  or  incumbrancer  of  the  property 
affected  thereby  from  or  against  a  defendant  with  respect  to 
whom  the  notice  is  directed  to  be  indexed,"  and  it  is  declared 
that ''  a  person  whose  conveyance  or  incumbrance  is  subse- 
quently executed,  or  subsequently  recorded,  is  bound  by  all 
proceedings  taken  in  the  action,  after  the  filing  of  the  notice, 
to  the  same  extent  as  if  he  was  a  party  to  the  action."  * 

It  has  already  been  explained  that  one  purchasing,  before 
suit,  a  paramount  title  from  a  person  not  a  party  is  not  bound, 
and  it  is  also  held  th&t Sihona  Jide  purchaser  who  is  not  affected 
by  a  lis  pendens  can  convey  and  give  the  same  title  to  one  who 
has  notice.* 

A  creditor  by  judgment  is  an  incumbrancer  within  this 
rule.* 

If  any  mode  of  acquiring  an  interest,  lien  or  other  right 
from  or  under  a  party  be  not  within  the  equity  of  the  statute, 
it  remains  governed  by  the  judicial  rule,  and  this  is  a  reason,  in 
case  of  doubt,  for  prompt  service  of  summons  and  complaint 
on  all  the  defendants  having  any  interest  which  could  pass  to 
another. 

7.  —  persons  claiming  under  plaintiff. 1 — A  transfer  by 
plaintiff  pending  his  action,  though  more  rare  than  a  transfer 
by  defendant,  is  equally  within  the  judicial  rule  of  Us  pendens} 

bill.    The  present  Ohio  statute  makes  the  pendency  of  an  action  itself  notice 
to  third  parties  without  filing  notice.    B.  8.  (Ohio),  1880,  §  5055. 

*  N.  T.  Code  Civ.  Pro.,  %  1671. 

*  It  has  recently  been  held  upon  an  extended  review  of  the  authorities, 
that,  in  the  absence  of  a  statute,  one  who  contracted  to  purchase  before  the 
suit  was  commenced  is  not  bound  by  reason  of  taking  a  conveyance  in  fulfill- 
ment of  the  contract  after  suit  brought,  especially  if  he  paid  the  consideration 
before  suit  brought.    Walker  v.  Goldsmith  ( Oreg.,  1886),  13  Paeif.  Bep.,  637. 

'  Snowden  ®.  Tyler  (Nebr.,  1887),  31  Northwestern  Bep.,  661,  and  cas.  cit. 

*  Fuller  «.  Scribner,  76  W.  T,  190,  affi'g  16  Sun,  130,  and  explaining  Rod- 
gers  v.  Bonner,  45  if.  T.,  379,  affi'g  55  Ba/rb.,  9,  apparently  to  the  contrary,  as 
turning  on  the  fact  not  appearing  in  the  report,  that  the  judgment  there  was 
docketed  before  the  notice  of  Us  pendens  was  filed. 

^  Garth  «.  "Ward,  3  Atk,  174  (holding  that  on  a  bill  to  establish  a  will,  since 
the  heir  at  law  defendant  is  at  liberty  to  impeach  the  will,  the  rule  of  Us  pen- 
dens applies  in  favor  of  the  defendant,  and  against  a  purchaser  from  the 
plaintiff.   Also  dictum  that  on  a  biU  to  redeem  from  a  mortgage,  if  there  waa 
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But  when  the  Us  j>endens  statutes  were  adopted  this  class  of 
cases  was  not  noticed,  and  provision  was  made  only  against 
transfers,  &c.,  by  a  defendant,  by  allowing  a  notice  to  be  filed  by 
a  plaintiff,  and  by  a  defendant  who  is  in  effect  a  plaintiff  in  a 
counter-claim.  The  result  is,  that  as  the  lis  pendens  statute 
does  not  create  the  lien,  but  restricts  it  merely,  providing  that 
no  purchasers,  &c.,  under  a  defendant  shall  be  bound  except  he 
become  such  by  record  after  the  time  of  due  filing,  the  omission 
of  the  case  of  a  purchaser  from  the  plaintiff  leaves  such  a  pur- 
chaser Tinder  the  judicial  rule,  and  he  is  bound  by  the  mere 
pendency  of  the  suit.* 

,  a  final  decree  against  the  mortgagor-plaintiff,  a  purchase  from  him  pendente 
lite  would  be  barred). 

Baird  v.  Corwin,  17  Perm.  St.  {Harris),  462.  In  this  case  (ejectment)  it  ap- 
peared that  alter  the  institution  of  an  action  of  partition  the  plaintiff  con- 
veyed hia  interest  in  the  land  to  persons  who  were  not  parties  to  the  proceed- 
ings. Held,  that  such  conveyance  imposed  no  obligation  on  the  parties  to  the 
action  to  notify  the  purchasers  of  the  subsequent  proceedings  in  the  action  of 
partition.  Lis  pendens  was  of  itself  notice.  The  sale  of  the  land  under  the 
proceedings  in  partition  was  a  conclusive  defense  to  the  claim  of  the  grantees 
of  the  plaintiffs  pendente  lite,  who  now  brought  the  ejectment.  Per  curiam,: 
"The  purchase  by  the  plaintiffs  in  this  action  of  the  interest  claimed  by 
Parkes  Baird  pending  the  writ  of  partition  in  which  the  latter  was  plaintiff, 
did  not  create  any  obligation  to  serve  them  with  notice  of  the  subsequent  pro- 
ceedings. Ids  pendens  is  of  itself  notice,  and  the  principle  is  applicable  to 
writs  of  partition  as  well  as  to  other  actions.  *  *  *  I'he  sale  of  the  land 
under  the  decree  in  the  proceedings  in  partition  is  a  conclusive  defense  to  the 
claim  founded  upon  'the  title  derived  from  Parkes  Baird  pendente  lite" 

In  Hurd  v.  Case,  83  III. ,  45,  the  holder  of  a  mortgage  upon  land,  contain- 
ing a  power  of  sale,  filed  his  biU  to  foreclose  and  made  a  junior  mortgagee  a 
party  defendant.  Pending  the  suit,  the  pridt  mortgagee  sold  the  premises  un- 
der the  said  power  of  sale  to  a  third  person.  The  junior  mortgagee  answered 
the  bill  and  filed  his  cross-bill,  making  such  purchaser  a  defendant,  and 
prayed  that  said  sale  be  set  aside,  that  he  be  allowed  to  redeem,  and  that  the 
prior  mortgage  be  assigned  to  him  upon  paying  amount  due.  Held  (reversing 
a  decree  which  had  sustained  a  demurrer  to  the  cross-bill),  that  he  was  entitled 
to  the  relief  prayed  for.  Per  curiam:  "The  pendency  of  that  suit  was  no- 
tice to  Otis  the  purchaser,  so  as  to  subordinate  the  rights  he  acquired  by  the 
purchase  to  any  decree  which  might  be  made  in  that  suit."  *  *  *  "By 
his  purchase  pendente  lite  he  became  an  Indispensible  party  to  the  cross-bill  in 
view  of  the  relief  which  was  sought.  If  this  necessity  does  not  often  exist 
*  »  *  we  find  it  may  exist,  when  necessarily  the  practice  must  be  admit- 
ted." 

'  This  has  nowhere  been  squarely  held,  but  in  my  opinion  it  is  clear.  There 
is  a  dictum  to  the  contrary  in  the  opinion  of  Judge  Rhodes,  Corwin  io  Bens- 
ley,  43  Cal,  353,  360,  and  note,  but  he  does  not  notice  the  fact  that  the  statute 
is  not  an  alHrmative,  but  a  negative  one.  A  similar  impression  contrary  to 
the  statement  in  the  text  is  expressed  in  34  Alb.  L.  J.,  539. 

See,  further,  the  following  cases:  Pending  suit  as  to  title  to  land  one  of 
the  defendants  delivered  to  another  defendant  a  deed  executed  by  the'  plaint- 
iff, conveying  such  and  (in  suit)  to  such  defendant.  Three  days  afterwards 
decree  was  entered  declaring  that  the  plaintiff  was  then  the  owner  of  the  land 
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8.  Description  of  Remises,  Sc] — The  description  should 
be  such  as  is  usual  in  a  well-drawn  deed.  A  general  reference 
to  all  the  real  property  of  the  defendant  in  the  county,  is  futile. 
The  designation  must  be  sufficiently  specific  to  guide  third 
persons.^  It  is  not  vitiated  by  the  addition  of  further  and 
erroneous  particulars  which  do  not  mislead  as  to  property 
adequately  described.^ 

Surplusage,  though  erroneous,  may  be  rejected  where  that 
which  remains  is  a  substantial  compliance  with  the  statute.^  A 
description  of  property  not  to  be  affected  by  ■^he  action  may  be 
struck  out  on  motion.* 

In  foreclosure,  the  date  of  the  mortgage,  the  names-  of  the 
parties  thereto,  and  the  time  and  place  of  record  should  be 
stated.^ 

9.  Time  qfjilingf.] — The  party  must  file  his  notice  when  he 
files  his  pleading,  or  thereafter,  and  before  final  judgment.^ 

Filing  the  notice  before  filing  the  pleading  which  states  the 
claim  is   futile,'  but   the   filing   of  the   pleading   at   a   time 

in  suit.  Held,  that  all  parties  to  the  decree  were  hound  by  it,  and  that  the 
rights  of  the  party  holding  the  deed  were  cut  oil  by  the  decree.  McGregor 
®.  McGregor,  21  Jowa,  441. 

Drennen's  Adm.  •».  Walker,  21  Ark.,  589,  a  purchase  pendente  lite  by  de- 
fendant of  the  interest  of  some  of  plaintiffs  in  the  property  in  dispute  will 
not  be  disturbed  by  this  court  where  there  is  no  appeal  by  such  complainants 
from  the  decree. 

In  Smith  «.  Brittenham,  109  111.,  540, 549,  it  is  held  that  where,  after  bring- 
ing suit,  a  plaintiff  sells  all  his  interest  in  the  real  estate  in  suit,  no  decree  can 
be  rendered  until  hia  grantee  is  made  a  party  to  the  suit. 

'  Miller  v.  Sherry,  3  Wall.,  237. 

"  Watson  1).  Wilcox,  39  Wise,  643. 

3  Drew  «.  Dequindre,  2  Bougl.  (Mich.),  93. 

"  Fitzgerald  «.  Blake,  43  Barh.,  613;  s.  c,  28  Row.  Pr.,  110;  and  see  Rod- 
gers  ».  Kavanaugh,  34  III.,  688;  Nelson  «.  Wade,  21  Iowa,  49;  Sanger  «. 
Craigue,  10  Vt.,  665. 

It  may  perhaps  sometimes  serve  a  useful  pm'pose  to  include  notice  that  fix- 
tures or  movables  connected  with  the  realty  are  also  claimed.  See  Gardner  v. 
Peckham,  13  B.  I.,  102;  s.  c,  21  Am.  Law  Beg.,  JT.  5.,  264,  where  the  re- 
moval of  timber,  it  was  intimated,  would  not  have  been  protected  against,  be- 
cause the  timbe:^  was  not  mentioned  in  the  bill  but  the  case  was  really  de- 
cided on  another  point.  It  can  hardly  be  maintained  that  a  person  chargeable 
by  Us  pendens  as  to  land  could  escape  being  bound  as  to  fixtures,  parcel  of  the 
realty,  &c.,  because  they  were  not  specifically  mentioned. 

»  Required  by  N.  Y.  Code  Civ.  Pro.,  %  1631. 

'  N.  T.  Code  Civ.  Pro.,  §  1670;  Wise.  B.  8.,  §  3187. 

'  Burroughs  v.  Reiger,  3  Abb.  Pr.,  393,  note;  s.  c,  13  JBbw.  Pr.,  171 ;  Presi- 
dent,  &c.,  Del.  «&  H.  Co.  v.  Harris,  15  Weekly  Big.,  36. 
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subsequent  to  the  notice  gives  the  notice  a  valid  inception  from 
that  time.^ 

An  order  that  the  complaint  be  filed  mmc  jpro  tunc,  as  of 
the  time  of  filing  the  notice,  cannot  cut  oflE  rights  acquired  by 
an  intermediate  purchaser  or  incumbrancer  who  was  not  a  party 
with  opportunity  to  be  heard  when  the  order  was  made.' 

If  the  notice  is  before  service  of  summons,  personal  service 
of  the  summons  must  be  made  upon  a  defendant  within  sixty 
days  after  the  filing,  or  else  within  the  same  limit  publication 
must  be  commenced,  or  service  without  the  State  made, 
pursuant  to  order  therefor.' 

To  give  effect  to  the  judicial  rule  of  lis  pendens  in  a  case 
not  within  the  statute,  the  complaint  must  be  served,*  unless 
the  process  is  such  as  to  put  the  defendant  on  inquiry.' 

10.  Place  of  filing.'] — The  notice  must  be  filed  in  each 
county  in  which  is  situated  any  real  estate  affected.*  If 
property  in  several  counties  is  affected,  the  better  practice  is, 
on  filing  the  original  complaint  in  the  county  chosen  for  the 
place  of  trial,  with  a  notice  describing  the  property  in  that 
county,  to  take  a  certified  copy  of  the  complaint  (or,  if 
preferred  for  speed,  to  verify  the  complaint  in  duplicate),  and 
file  the  copy  (or  duplicate)  in  the  county  where  the  other  real 
estate  is  situated,  with  a  notice  describing  the  property  in  that 
county.' 

11.  Omission  to  index.}— J] ^on  principles  well  settled  under 
the  recording  acts,^  it  is  the  filing,  with  a  proper  request  to 

'  Benson  «.  Sayre,  7  Alb.  Pr.,  473,  note;  Tate  v.  Jordan,  3  id.,  392-  Flood 
V.  Isaac,  34  Wise,  423;  s.  p.,  Olson  v.  Paul,  56  id.,  80. 

=  Weeks  v.  Tomes,  16  Run,  349;  affl'd  without  opinion  in  76  M  T.  601 

=  i\r.  T.  Code  Civ.  Pro.,  §  1670. 

«  President  Del.  &  H.  Can.  Co.  v.  Harris,  15  Week.  Dig.,  36. 

5  Albert «.  Peck,  53  Super.  Ct.  (J.  &  8.),  550. 

e  There  are  specific  statutory  provisions  in  some  States  as  to  filing  a  notice 
judgment,  &c.,  to  affect  real  estate  situated  in  counties  other  than  the  one  in 
which  suit  is  brought.     See,  for  instance,  N.  T.  Code  Civ.  Pro.,  §  1670. 

'  In  an  action  against  a  railroad  company  whose  road  extends  through  sev- 
eral counties,  a  notice  of  lis  pendens  filed  in  each  county  would  be  inoperar 
tive  without  the  filing  of  a  complaint  also  in  each  county.    Cornell  «  TTtiVo 
I.  &  C.  Ry.  Co.,  61  Sow.  Pr.,  184. 

8  Mutual  Life  Ins.  Co,  v.  Dake,  1  Aib.  jy^.  C,  381,  and  note  in  14  Ahh  AT" 
a,  453,  and  17  id.  123.  •^°°-  ^^- 
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index,  that  constitutes  the  constructive  notice  under  the  New 
Tork  statute;'  but  it  is  safer  for  the  practitioner  to  see  that  the 
notice  is  correctly  indexed.^ 

12.  Amending.'\ — If,  after  filing,  new  defendants  are  added, 
or  other  property  is  claimed  in  the  suit,  an  amended  notice 
should  be  filed.* 

.  An  amended  notice  filed  without  leave,  with  or  after  the 
filing  of  an  authorized  amended  summons  and  complaint,  is 
valid.*  If  amendment  is  desired  independent  of  an  amendment 
of  the  complaint,  leave  may  be  asked  by  motion  on  notice  to 
the  intermediate  purchaser  or  incumbrancer.^  In  my  opinion  a 
fair  construction  of  the  statute  allows  an  amended  notice  to  be 
filed  of  course,  to  supply  any  defect  in  the  original ;  but  an 
amended  notice  so  filed  cannot  have  relation  back. 

13.  Filing  nune  pro  tunc.'\ — Filing  the  notice  of  lis 
pendens  nunc  pro  Inino,  or  the  complaint  which  ought  to  have 
been  filed  with  it,  cannot  operate  to  cut  off  the  rights  of 
intermediate  purchasers  or  incumbrancers,®  but  if  the  proof  of 
filing  is  defective  the  court  may  allow  that  to  be  amended  so  as 
to  show  due  filing.' 

If  a  third  person  purchase  or  acquire  a  right  or  lien  from  a 
party  pendente  lite  before  notice  of  lis  pendens  was  operative, 
he  may  be  brought  in  as  a  party,  and  the  question  whether  he 
has  acquired  a  paramount  right,  tested  by  moving,  that  the 

>  If.  Y.  Code  Civ.  Pro.,  §§  1670,  1671. 

'  In  Patterson  «.  Brown,  %%  N.  F.,  81,  an  omission  to  file  in  the  right  place 
an  index  in  the  right  book  was  held  fatal  by  the  court  of  first  instance;  but 
the  judgment  reversed  by  the  Court  of  Appeals  without  passing  on  the  point, 
because  the  purchaser  had  actual  notice. 

3  Clark  n.  Havens,  Glwrke,  561.  And  such  is  said  to  be  the  safer  practice 
where  parties  are  stricken  out.    Curtis  v.  Hitchcock,  10  Paige,  399. 

*  Daly  «.  Burchell,  13  Ahb.  Pr.,  N.  S.,  764. 

"  Vanderheyden  v.  Gary,  38  How.  Pr. ,  367,  granting  motion  to  amend  no- 
tice of  lis  pendens  in  attachment  case,  to  include  omitted  property ;  on  notice 
to  an  intermediate  assignee  for  benefit  of  creditors ;  excuse  of  the  mistake  be- 
ing shown. 

'  See  paragraph  9. 

'  White  «.  Coulter,  1  Hun,  357  (dictum);  b.  p..  Volume  I  of  this  work, 
pp.  637,  653,  and  see  Article  on  Filing,  p.  85  of  Vol.  I. 
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notice,  or  complaint,  as  may  be  necessary,  be  filed  nttno  pro 
tunc} 

14.  Service  of  summons,  <&o.\ — If  notice  is  filed  before 
service  of  summons,  follow  it  up  within  sixty  days  by  service 
on  same  defendant,  or  by  getting  an  order  for  publication  (see 
Yolume  I,  page  636)  and  commencing  publication,  or  making 
service  without  the  State. 

15.  Effect  of  judgmsnt.'] — It  is  often  said  that  judgment 
terminates  lis  pendens,  hut  this  means  only  that  one  who  claims 
under  a  judgment  may  rely  on  the  judgment  (at  least  after  time 
to  appeal  has  expired),  and  is  not  bound  to  investigate  claims  or 
equities  determined  by  it.  But  it  has  been  held  that  if  the 
litigation  ^e  continued  after  judgment,  its  pendency  or  the 
statutory  notice  thereof  is  notice  to  third  persons  who  deal 
with  a  party  to  the  litigation  in  respect  to  the  subject  of  the 
action  as  truly  as  if  judgment  had  not  been  reached.^ 

On  the  othqr  hand,  it  is  held  that  the  party  successful  in  the 
judgment  may  rely  on  it,  and  that  no  notice  is  necessary  to 
charge  persons  who  deal  after  judgment  with  those  whose 
rights  are  bound  by  the  judgment.' 

16.  Cancelling.]— The.  filing  of  a  notice  of  Us  pendens 
under  the  statute  is  regarded  in  ]S"ew  York  as  a  statutory  right, 
and  being  independent  of  any  leave  of  court,  it  has  been  held 


'  See  Weeks  e.  Tomes,  16  Hun,  349,  afll'd  on  opinion  below  76  2S[.  T. 
601;  and  see  Vanderheyden  «.  Gary,  38  How.  Pr.,  367.  '  '     '' 

2  Weyh  v.  Boylan,  63  How.  Pr.,  72,  affi'g-es  id.,  397.  In  this  case  an  action 
for  foreclosure  ot  a  real  property  mortgage  was  brought  against  B.,  the  owner 
of  the  land,  and  Us  pendens  filed.  B.  answered,  and  the  complaint  was  dis- 
missed at  the  trial.  Pending  appeal  B.  conveyed,  and  died.  The  action  was 
revived  against  B.'s  grantee  as  his  administrator.  The  judgment  was  af 
firmed,  but  subsequently  reversed  in  the  Court  of  Appeals,  and  a  new  trial  or" 
dered,  on  which  new  trial  plaintiff  recovered.  Held,  that  the  proceedinffs 
were  regular,  and  B.'s  grantee  was  cut  ofiE  by  the  judgment,  though  he  wis 
not  made  a  party  individually.  Weyh  e.  Boylan,  63  How  Pi-  397-  affi'd  6? 
How.  Pr.,  73.  bo  held  granting  motion  to  compel  purchaser  "at  foreclos'urp 
sale  to  take  title,  s.  p..  Parks  i>.  Murray,  2  N.  T.  State  ijep,  135  rholdhiff 
that  pending  time  to  appeal  the  court  could  not  cancel  the  notice  even  aftpr 
a  decision  in  favor  of  defendant  on  the  merits) ;  "Willis  v  Bpllflmv  <vi  a, 
per.  at.  {J.  &  S.),  94  / .  .  ^euamy,  od  iM- 

«  No  notice  is  necessary  after  judgment.    Sheridan  v.  Andrews  4Q  Ttf"  -r 
478,  affl'g  3  Lans.,  139.    See  'N.  T.  Code  Civ.  Pro.,  §§  1323, 1479, 1674    '      ' 
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that  if  filed  in  a  case  within  the  statute,  the  court  have  no 
power  to  cancel  it  except  for  a  cause  for  which  the  statute 
permits  cancellation.^  This,  however,  is  an  exception  to  the 
general  principle  that  the  court  have  control  over  their  records, 
even  in  respect  to  papers  filed,  pursuant  to  a  statute  not 
requiring  leave  of  court,  and  it  should  not  be  extended  in  cases 
where  the  filing  is  required  by  the  statute  to  be  with  the  clerk 
of  the  court  in  which  the  action  is  pending. 

The  only  causes  allowed  by  the  New  York  statute  are  that 
the  action  has  been  "  settled,  discontinued  or  abated,  or  final 
judgment  is  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  appeal  therefrom  has  expired,  or  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the 
action."  ^ 

Not  until  the  action  has  been  terminated  so  that  malicious 
prosecution  will  lie  for  bringing  it,  can  an  action  be  brought 
for  damages  caused  by  the  malicious  filing  of  lis  pendens,^ 
unless  the  filing  was  itself  irregular  and  wholly  unauthorized 
by  the  statute. 

If  a  suit  is  unconscionably  delayed,*  or  is  abandoned,^  the 
court  will  equitably  refuse  to  apply  the  judicial  rule  of  lis 
pendens,  at  least  against  a  hona  fide  purchaser ;  and  the  same 
laches  are  sufiicient  to  move  it  to  cancel  a  statutory  notice. 


1  Mills  V.  Bliss,  55  N.  T.,  139;  Niebuhi  v.  Schreyer,  10  Civ.  Pro.  B.,  73; 
S.  P.,  next  paragraph. 

s  N.  T.  Code  Civ.  Fro.,  §  1674. 

'  Smith  «.  Smith,  26  Eun,  573,  modifying  on  re-argument,  20  id.,  555, 
which  affl'd  56  How.  Pr.,  316. 

*  Myrick  v.  Selden,  36  Ba/rh.,  15  (in  this  case  eight  years). 

Mann  «.  Roberts,  11  Lea  (Tenn.),  57  (in  this  case  three  years,  the  case  be- 
ing thereafter  prosecuted  to  a  conclusion).  The  court  say:  "  To  have  the  ben- 
eiit  of  it  *  *  *  there  should  be  a  close  and  continuous  prosecution  of  the  suit 
from  its  commencement  to  its  close,  taking  into  consideration  the  character 
of  the  case,  the  obstacles  thrown  in  the  way  by  the  opposing  litigant,  and  the 
usual  law's  delay.  [Hay den  v.  Bucklin,  9  Paige,  513.]  The  lien  will  not  per- 
haps be  impaired  by  ordinary  negligence,  and  will  only  be  lost  by  unusual 
and  unreasonable  delay.  The  delay  may  be  explained,  but  if  not  explained, 
the  question  becomes  one  of  culpable  laches  to  the  injury  of  an  innocent 
third  person.  And  what  constitutes  unreasonable  want  of  diligence  or  undue 
delay  must  be  determined  by  the  particular  circumstances  of  each  case." 

'  Hammond  v.  Paxton,  58  Mich.,  398  (in  this  case  plaintiff  brought  a  fresh 
suit  in  lieu  of  the  old  one). 

Durand  v.  Lord,  115  III.,  610  (in  this  case  plaintiff  delayed,  and  made 
representations  justifying  belief  that  the  suit  was  abandoned). 


26  ABBOTT'S  NEW  PRACTICE. 

Dismissal  having  ended  the  cause,  a  motion  to  re-instate 
■without  notice  to  the  defendant  does  not  reyivethe  judicial  rule 
of  Us  pendens}  In  the  case  of  the  statutory  notice  an  order  to 
cancel  is  required  on  dismissal. 

17.  Superseding.] — Upon  the  conversion  of  real  property 
by  a  judicial  sale,  or  upon  any  other  substitution  of  a  fund 
deposited  in  court  in  lieu  of  real  property  thereby  discharged, 
there  is  no  longer  any  necessity  of  filing  the  statutory  notice  ;* 
but  a  statutory  notice  duly  filed,  which  bound  the  real  property, 
■will  follow  the  fund  and  bind  that  instead. 

18.  Fraud.] — The  constructive  notice  which  strangers  have, 
whether  by  the  judicial  doctrine  of  lis  pendens  or  the  statutory 
notice,  never  makes  a  purchase  for  value  a  fraud.  Therefore  if 
such  a  transfer  to  a  kno'wn  person  is  apprehended,  it  is  well  to 
give  him  express  notice,  which  is  best  done  by  serving  a  copy 
of  the  summons  and  complaint,  with  notice  of  filing  and 
service.' 

19.  No  personal  liability.'] — Neither  the  judicial  doctrine 
of  Us  pendens  nor  the  statutory  notice  *  extends  further  than 

'  Davis  «.  McClelland  (Mb.,  1887),  8  "Western  Sep.,  335.  The  court  here 
say:  "  The  dismissal  of  the  suit  put  the  parties  out  of  the  court,  and  the  en- 
try of  the  clerk  was  sufficient  evidence  of  that  fact.  The  Us  pendens  created 
by  filing  an  abstract  of  the  attachment  in  Jasper  county  ended  with  the  dis- 
missal of  the  cause.  We  do  not  see  how  the  mere  filing  of  a  motion  to  re- 
instate with  the  clerk  in  vacation,  and  no  notice  thereof  given  to  the  defend- 
ants, could  operate  as  constructive  notice  to  Mr.  Clark.  The  defendants  were 
not  in  court  until  they  subsequently  appeared  to  the  motion.  We  see  no  rea- 
son for  disturbing  the  judgment  in  this  case,  and  it  is  therefore  affirmed." 

5  So  held  in  a  mechanic's  lien  case.  Ward  b.  Kilpatrick,  85  N,  T.,  413, 418. 

3  In  Albert  ®.  Back,  53  Super.  Ot.  (J.  &  8.),  550  (affl'd  without  opinion  in 
101  Jf.  T.,  656),  the  service  of  a  summons  without  the  complaint,  upon  an  as- 
signee for  benefit  of  creditors  in  which  the  assignor  is  named  as  a  co-defend- 
ant— held,  to  constitute  notice  to  the  assignee  of  the  pendency  of  an  action  to 
set  aside  the  assignment,  so  as  to  disentitle  him  to  credit  for  the  amount  of  a 
preference  under  the  assignment  thereafter  paid  by  him.  rCitine  Williamson 
0.  Brown,  15  K  Y.,  354.]  ^ 

*  Jacobs  1).  Smith,  89  Mb.,  673;  s.  c,  3  Southwestern  Sep.,  13. 

In  general  tax  sales  purchasers  are  deemed  to  take  by  title  paramount.  But 
in  Brown  v.  Goodwin,  1  Abb.  M  0.,  453  (affi'd  in  75  iV.  Y.,  409),  it  was  held 
that  if,  pending  a  creditor's  action  to  reach  the  equitable  interest  of  a  judg- 
ment-debtor in  land,  Us  pendens  having  been  filed,  the  land  is  sold  for  non- 
payment of  the  taxes  of  the  legal  owner,  but  at  the  sale  public  notice  of  the 
judgment  and  the  pendency  of  the  suit  is  given  in  the  hearing  of  all  present 
the  purchaser  takes  subject  to  the  lien  of  the  judgment  obtained  in  the  credit! 
or's  action. 
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the  purpose  of  holding  the  res  within  the  power  of  the 
court  and  actually  retaining  it  against  claims  of  intermediate 
purchasers  or  ineumhrancers.  If  the  litigant  seeks  not  to  retain 
the  res,  but  to  charge  an  intermediate  transferee  with  personal 
liability  for  rents  or  profits — as  for  instance  by  a  suit  for 
damages  for  cutting  and  carrying  away  timber  from  the  land  in 
litigation — the  constmctive  notice  afEorded  by  the  general 
doctrine  of  Us  pendens^  or  by  the  statutory  notice,  is  not 
enough.  To  make  the  result  of  litigation  as  to  the  title  to 
property  binding  upon  a  stranger  for  the  purpose  of  rendering 
him  liable  in  damages  for  interference  with  it,  actual  notice 
must  be  shown. 


Form  No.  501. 
Notice  of  pendency  of  action  (statutory  notice  of  lis  pendens).' 

\Title  of  court  and,  cause,  naming  all  the  parties.] 

Notice  is  heeebt  GivEiir  that  an  action  has  been  commenced 
and  is  now  pending  in  this  court,  upon  a  complaint  of  the 
above-named  plaintiff  against  the  above-named  defendants  [in 
Foreclosure,  say]  for  the  foreclosure  of  a  mortgage, 

bearing  date  the        day  of  ,  one  thousand  eight  hundred 

and  ,  executed  by  {names  of  m^ortgagors],  of  ,  to 

[names  of  mortgagees],  of  [and  which  has  been  duly 

assigned  to  the  above-named  plaintiff],  to  secure  [here  state  the 
conadtion  of  the  mortgage],  which  mortgage  was  recorded  in  the 
oflBce  of  the  clerk  [or,  register]  of  the  [city  and]  county  of 
,  on  the  day  of  ,  one  thousand  eight  hundred 

and  ,  at  o'clock  in  the         noon,  in  Liber        of 

JVTortgages,  at  page 

[Or,  in  Partition,  say,  for  the  purpose  of  obtaining  a 
partition  of  the  premises  therein  described,  among  the  owners 
thereof,  or  for  a  sale  thereof  under  the  direction  of  this  court, 
and  for  a  division  of  the  proceeds  thereof  among  such  owners, 
according  to  their  respective  rights.] 

[Or,  in  Spedfio  Performa/nce,  for  instam^e  thus :  upon  a 
written  contract  made  by  and  between  said  A.  B.  and  Y.  Z., 

■  Names  of  parties,  date,  and  place    and  date  of  record  must  be  stated. 

N.  7.  Code  Giv.  Pro.,  %  1631. 
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which  contract  was  recorded  in  the  ofiBce  of  the  clerk  [or, 
register]  of  the  [city  and]  county  of  ,  in  Liber  of 

[Mortgages],  at  page  ,  on  the  day  of  ,  one  thousand 
eight  hundred  and  ,  and  at  o'clock  in  the         noon, 

whereby  the  said  Y.  Z.,  among  other  things,  agreed  to  give  to 
said  A.  B..  satisfactory  security  for  dollars,  borrowed 

by  him  from  said  A.  B.,  in  which  action  plaintiff  demands 
judgment,  that  said  Y.  Z.  specifically  perform  the  said 
agreement,  ■  -and  execute  a  mortgage  upon  the  following 
described  real  estate  and  property,  for  the  repayment  of  said 
sum  of  dollars,  with  interest  by  installment^,  as  specified 

in  said  contract.'] 

\_0r,  in  action  to  clea/r  title  cmd  cwncel  deeds,  for  instanee, 
thus ;]  And  that  the  object  of  such  action  is  that  the  said  Y. 
Z.,  and  all  persons  holding  or  claiming  to  hold  by  or  under  him, 
may  be  forever  barred  from  all  claim  to  any  state  of  inheritance 
or  freehold  in  the  premises  hereafter  described ;  that  the  title 
to  said  premises  be  adjudged  to  be  in  the  said  A.  B.  [as  receiver 
of,  cfec]  ;  that  the  said  Y.  Z.  surrender  possession  thereof  to  the 
plaintiff ;  that  the  cloud  upon  plaintifl"6  title  thereto  may  be 
removed,  and  that  said  Y,  Z.  execute  and  deliver  to  the  plaintiff 
a  release  of  all  claim,  right  or  interest  of,  in  or  to  said  premises, 
and  that  various  deeds  mentioned  in  the  complaint  filed 
herewith  by  the  provisions  of  which  the  said  Y.  Z.  claims  to 
hold  title  to  said  premises  be  cancelled  and  set  aside,  and  that  a 
note  of  such  cancellation  be  made  upon  the  record  of  such 
deeds  in  the  office  of  the  Register  of  the  city  and  county  of 

[Or,  in  an  action  to  establish  a  charge  or  Uen,  dsc.}  for  the 
purpose  of  having  it  adjudged  that  the  plaintiflF  do  recover  of 
the  defendants  the  sum  of  dollars,  with  interest  thereon 

from  the  day  of  5  18     ,  besides  the  costs  of  this 

action,  and  that  the  hereinafter  described  real  estate  of  the  said 
defendant  Y.  Z.  be  charged  with  the  payment  thereof,  and  that 
the  same  is  a  lien  thereon,  for  the  payment  of  which  said 
property  should  be  sold  by  the  judgment  of  the  court  in  this 
action. 

{In  amy  case  after  such  statement  proceed  thusil  And  that  the 
[mortgaged]  premises  in  said  county  of  ,  affected  by  \or 

the  premises  in  said  county  of  ,  of  which  partition  or 

sale  is  sought^or,  dower  wherein  is   claimed — in]   the   said 


'  Under  such  a  notice  as  this  of  a  subsequent  purchasers  having  no  oth- 

demand  for  the  execution  of  a  mart-  er  notice  than  the  notice  of  lis  venr 

gage,  it  y^as'hAdiihaX  3.  judgment  for  dens.  ^ 

sah  could  not  be  sustained  against 
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action,  were  at  the  time  of  the  commencement  of  this  action 
and  at  the  time  of  the  filing  of  this  notice,  situate  in  the  town 
of      _       [or,  the  ward  of  the  city  of  ],  in  said  last- 

rnentioned  county  in  the  State  of  New  York,  and  are  described 
[in  the  said  mortgage]  as  follows,  to  wit  [description  as  in  a 
well-drawn  deed]. 

[Date.]  [Signature  and  office  address  of], 

Plaintiff's  attorney. 

[File  with  the  complaint.] 

I  Within  sixty  days  after  filing,  the  service  of  the  summons 
must  he  made,  or  publication  thereof  hegun}] 


Form  No.  502. 
Direction  to  iudex  notice  of  pendency. 

To  the  county  clerk  of  county : 

Tou  will  please  index  the  above  notice  to  the  name  of  each 
of  the  following  defendants  : 
[Naines^ 
[Date.]  [Signature  and  office  address  of], 

Plaintiff's  attorney. 

Form  No.  503. 
Order  cancelling  notice  of  pendency.' 

At  a  Special  Term  [c&c,  as  in  Form  No. 
493  (above)]. 
[Title  of  action.] 

On  reading  and  filing  the  afiidavit  of  Y.  Z.,  verified  the 
day  of  ,18     [and  upon  the  summons  and  complaint 

and  2ia&v7eY, specifying am,y papersonwhiohthemotion ismade], 
and  [after  due  notice  approved  by  the  court,  given  to  A.  E., 
and  on  filing  proof  thereof  by  the  affidavit  of  M.  N.,  and 
after  hearing  T.  Z.,  of  counsel  for  [the  defendant]  in  support 
of  the  motion,  and  A.  T.,  of  counsel  for  plaintiff'  [or,  and 
no  one  appearing] ,  in  opposition,  and  after  due  deliberation 
had  :     Now,  on  motion  of  T.  Z.,  attorney  for  [the  defendant], 

•iV;  Y.  CocZeCmiVa,  §1670.  Pro.,  §  1674;  s.  p.,  independent  of 

'  The  motion  maybe  made  by  any    statute,  Volume  I  of  this  work,  page 
person  aggrieved.    N.  T.  Code  Civ.    105. 
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Obdeeed,  that  the  notice  of  the  pendency  of  this  action 
filed  by  the  plaintiff  herein,  be  cancelled  of  record,  and  that 
the  clerk  of  the  county  of  is  hereby  directed  upon  the 

entry  of  this  order  to  enter  in  the  margin  of  the  record  of  the 
same  a  note  of  the  cancellation  [and  if  filed  in  any  other 
county,  that  the  clerk  of  county,  upon  the  filing  in  his 

office  of  a  certified  copy  of  this  order,  enter  upon  the  margin 
of  the  record  of  such  notice  filed  in  said  office  a  note  of  the 
cancellation  of  the  same  referring  to  this  order] ;  and  that  said 
[defendant]  have  dollars  costs  of  this  motion  to  be  paid  by 
plaintiff  to  defendant's  attorney. 

Enter :  \signatv/re  of  judge  ly  initials  of  name  and  title.} 
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AETICLE    III. 
Injunctions  "(including  okdee  to  stay  waste,  &o.). 

Section  I.— Obtaining  an  injunction. 

II. — The  sectjkity  to  be  given. 
III. — Sektinq  and  enforcing  an  injunction. 
IV. — Getting  bid  of  an  injunction. 

v. — Kbmedt  on  the  bbcurity. 


SECTION    I. 


OBTAINING   AN    INJUNCTION. 


1.  The  practice.  , 

2.  Applying  on  affidavits  alone. 

3.  Usijig  the  complaint  as  an  afiSdavit. 
i.  Relative  fonctions  of  complaint  and 

affidavits. 
6.  Prudential  rules  for  drawing  iajime- 

tion  papers — the  complaint. 
6.  —  the  ^davits. 
1,  —  the  injunction. 

8.  Who  to  be  addressed. 

9.  Mandatory  injunctions. 

10.  Order  to  stay  waste. 

11.  Staying  legw  proceedings. 

FOEMS. 

I.  Moving  papees. 

(604.)  Complaint  in  action  in  which 
the  right  to  a  temporary  in- 
junction depends  on  the  na- 
ture of  the  action. 

(606.)  Affidavit  to  truth  of  allegations 
in  complaint. 

(506.)  Affidavit  in  corroboration,  by 
attorney. 

(60T.)  Affidavit  to  truth  of  allegations 
in  complaint ;  another  Form. 

(508.)  The  same;  another  Form. 

(509.)  Another  Form;  affidavit  to  ob- 
tain injunction  against  deliv- 
ery of  pledge  wrongfully 
sold. 

(510.)  Oath  to  reason  for  not  present- 
ing complaint. 

(611.)  Oath  denying  collusion;  to  an- 
nex to  a  bul  of  interpleader. 


(612.)  Affidavit  by  co-plaintiffs  in 
support  of  motion  for  in- 
junction. 

(613.)  Notice  of  motion  before  court 
or  judge,  for  injunction. 

(514.)  The  same,  in  action  of  inter- 
pleader. 

(616.)  Notice  of  motion  at  general 
term  for  injunction  to  re- 
strain State  officer  or  board, 
or  employee  thereof,  in  stat- 
utory duty. 

II.  Injunctions. 

(816.)  Injunction,  ex  parte,  by  court 
or  judge,  where  the  right  de- 
pends on  the  nature  of  the 
action — general  Form  with 
or  without  order  to  show 
cause  why  it  should  not  be 
continued. 

(611.)  Injunction,  ex  parte,  by  court 
or  judge,  against  wrongful 
delivery  of  stock  pledged 
(absolute). 

(513.)  Injunction  against  disposal  of 
negotiable  bonds,  with  order 
to  show  cause. 

(519.)  Injunction  against  taking  let- 
ters from  post  office,  with 
order  to  show  cause. 

(620.)  Injunction  against  municipal 
corporation,forbidding  them 
to  authorize  the  construction 
of  a  city  railroad. 
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(521.)  Injunction  in  aid  of  attachment, 
with  order  to  Bhow  cause.- 

(522.)  Injunction  against  summary 
proceedings  to  dispossess; 
with  order  to  show  cause. 

(523.)  Injunction  in  action  of  inter- 
pleader, with  order  to  show 
cause. 

(524.)  Injunction  ex  parte,  by  judge 
or  court,  where  the  right  de- 
pends on  extrinsic  facts ; — 
General  Form,  with  or  with- 
out order  to  show  cause  why 
it  should  not  be  continued. 

(525.)  Another  Form;  injunction 
against  disposing  of  proper- 
ty to  defraud  plaintiff  (in  di- 
vorce). 

(526.)  Another  Form ;  against  sher- 
iff's interference  with  re- 
ceiver. 

(627.J  Condition  as  to  further  secu- 
rity, and  speeding  appeal. 

(528.)  Injunction,  after  contested  mo- 
tion, on  notice  of  order  to 
show  cause. 

(529.)  Leave  reserved,  in  denial,  to 
apply  again,  or  in  a  partial 
injunction  to  apply  for  more 
stringent  injunction,  on  fur- 
ther evidence. 

(530.)  Leave  to  defendant  to  move  to 
modify  or  dissolve. 

(531.)  Order  denying  motion  without 
prejudice. 

III.    Statements  of  acts  enjoined,  to 
be  insbeted    in    the    foeegoinq 
Forms  foe  injunctions. 
1.  As  to  real  property. 

(532.)  Against  trespass  to  real  prop- 
erty. 

(633.)  —  waste  or  alienation. 

(534.)  —  waste  by  cutting  timber. 

(535.)  —  contractor  using  lands  ex- 
cept for  his  work. 

(536.)  —  working  a  mine. 

(537.)  —  tenant  of  a  mine. 

(638.)  —  taking  possession  of  lands 
without  payment. 

(539.)  —  taking  rents  and  profits. 

(540.)  —  tax  or  assessment  sale,  <fec. 

(541.)  —  removing  fixtures. 

(542.)  — nuisance — burning  brick. 

(543.) continuance  of  slaughter- 
house. 

(544.)  —  noisy  bells. 

(546.)  —  obstructing  liffhts. 

(546.)  —  removing  plaintiff's  obstruc- 
tions to  defendant's  lights. 


(647.)  —  undermining  plaintiff's  land. 

(548.)  —  obstructing  streams,  &c. 

(549.)  —  obstructing  tow-path  or 
navigation. 

(550.)  —  stopping  a  way. 

(551.)  —  diverting  a  water-course. 

(552.)  —  erection,  and  to  compel  re- 
moval of  buildings. 

(663.)  —  authorizing  the  laying  of  a 
railroad  iu  a  city  street. 

(564.)  —  laying  a  railroad  in  a  city 
street. 

(565,  556.)  — .  building  in  violation  of 
covenant. 

(557.)  —  change  in  use  of  premises. 

(558.)  —  contractor  interfering  with 
work  after  forfeiting  his  con- 
tract. 

(569.)  —  underletting. 

(660.)  —  carrying  on  business  forbid- 
den by  lease. 

(561.)  —  preventing  lessee  of  theatre 
from  using  it. 

3.  As  to  personal  property. 

(562.)  Against  transferring  negotia- 
ble paper. 

(563.)  —  transfer  of  stock. 

(564.)  —  transferring  assets. 

(565.)  —  assigning,  <fec.,  patents. 

(566.)  —  removing  chattels. 

(567.)  —  receiving  moneys  from  the 
sheriff. 

3.  As  to  productions  of  mind  or  art. 

(568.)  Against  publishing  book. 

(569.)  —  imitating  plaintiff's  publican 
tious. 

(570.)  —  sale  or  disposition,  but  not 
against  use  of  plates,  <fco., 
for  publication. 

(571.)  —  representation  of  drama. 

(572.)  —  publishing  private  letter. 

(573.)  — utilizing  patents. 

(574.)  —  resuming  practice,  after 
having  sold  business. 

(675.)  —  disclosure  of  secrets  by 
clerk. 

(576.)  —  use  of  a  secret  in  trade,  by 
one  who  acquired  it  in  viola^ 
tion  of  contract. 

(577.)  —  infringing  patent. 

(578-581.)  _  infringement  of  trade- 
mark. 

(682.)  —  infi-ingement  of  name,  and 
taking  letters  from  post  of- 
fice. 

(583,584.)— infringement  of  sign.Ac. 
4.  Parties  in  peculiar  relations. 
(585.)  In  creditor's  actions. 
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(586.)  Against  carrying  out  void  as- 
signments. 

(587.)  —  receiving  proceeds  of  action. 

(688.)  —  husband's  interference  with 
wife's  property. 

(689.)  —  entering  confesSion  of  judg- 
ment. 

(690.)  —  disposing  of  partnership  as- 
sets. 

(591.)  Another  Form;  where  dissolu- 
tion is  not  sought. 

(592.)  Against  interference  with  fund 
to  be  reached. 

(593.)  —  assignee  for  benefit  of  cred- 
itors making  payments. 

(594.)  —  bank  paying  over  deposit 
made  by  agent. 

(695.)  — 'the  reorganization  of  a  cor- 
poration. 

(596.)  —  preventing  use  of  records. 

(597.)  — creating  or  filling  vacancies. 

(598.)  —  holding  corporate  election. 

(699.)  —  voting  on  stock. 

(600.)  —  giving  proxy. 

(601.)  —  inspectors  receiving  votes. 

(602.)  —  issue  or  transfer  of  stock, 
(fee,  to  an  officer. 

(603.)  —  mortgaging  railroad. 

(604.)  —  issuing  corporate  bonds. 

(605.)  —  paying  interest  on  bonds. 

(606.)  —  officers  of  a  corporation  ex- 
ecuting a  contract. 

(607,608.)  —  violation  of  agreement 
respecting  corporate  busi- 
ness. 

(609.)  Mandatory  injunction  against 
refusal  to  pay  over  funds 
pursuant  to  a  continuing  con- 
tract. 


(610.)  Against  railroad  company  in- 

terfering  with  construction 

of  cross-road. 
(611.)  —  usurping  office  and  taking 

the  fees. 
(612.)  —  police  interference. 
(613.)  —  interference    with     health 

board. 

5.  Bestraint  of  legal  proceedings. 

(614.)  Injunction  and  stay  of  proceed- 
ings against  plaintiff  in  cioss- 
action  and  all  others  similar- 
ly situated,  against  suing, 
pending  litigation  on  a  prece- 
dent question. 

(616.)  Against  proceedings  at  law; 
ejectment. 

(616.)  The  same;  action  for  damages, 
<fcc. 

(617.)  The  same;  with  leave  to  pro- 
ceed to  judgment. 

(618,619.)  The  same;  in  a  case  of 
interpleader. 

(620.)  Another  Form;  action  afifect- 
ing  specific  property. 

(621.)  Against  prosecuting  divorce  in 
another  State. 

(622.)  —  sale  on  execution. 

(623.)  —  sheriff  executing  writ  of  as- 
sistance. 

(624-627.)  —  proceedings  lor  dispos- 
session. 

IV.     AfFIOAVIT     and     OEDBE     to     STAT 

WASTE. 

(628.)  Affidavit  and  order  to  stay 

waste. 
(629.)  Order  to  stay  waste. 


1.  The  jpraetioe.] — The  practice  is  either  (1)  to  take  an  order 
to  show  cause  why  an  injunction  should  not  be  granted,  with 
injunction  until  the  hearing  and  decision  of  the  motion ;  or, 
(2)  an  injunction  until  the  further  order  of  the  court  or  judge, 
with  an  order  to  show  cause  why  it  should  not  be  continued 
pending  the  action ;  or,  (3)  an  absolute  injunction  pending  the 
action,  or  until  the  further  order  of  the  court,  leaving  it  for  the 
plaintiff  to  move  to  vacate ;  or,  (4)  to  move  on  notice,  or  on 
order  to  show  cause  as  a  short  notice  of  motion,  for  an 
injunction,  but  without  restraint  in  the  meantime. 

The  first  two  methods  are  substantially  the  same. 

From  an  order  to  show  cause  with  restraint  in  the  meantime, 
no  appeal  lies  until  after  the  hearing  or  an  order  made  on 
Vol.  II.— 8 
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motion  to  vacate  or  modify,  as  it  is  only  temporary  in 
character.*  And  the  same  principle  appears  applicable  to  the 
second  mode  of  application. 

Under  either  the  first  **  or  second '  toode  of  application 
security  should  alike  be  required  in  ordinary  cases ;  for  such 
temporary  restraint  is  one  form  of  relief  by  injunction  which 
the  Code  provides  for,  and  which  the  provisions  for  security 
contemplate. 

The  first  three  methods,  obtaining  immediate  restraint,  ex 
parte,  are  allowable  even  without  security  when  the  injunction 
is  to  stay  waste  or  other  damages  in  an  action  affecting  real 
property,  and  is  granted  by  the  court  or  a  judge  thereof  (not  by 
a  county  judge),  either  before  or  after  answer,  being  sustained 
by  the  statute  as  to  orders  to  stay  waste.^ 

They  are  also  allowable  even  without  security  where  the 
injunction  is  sought  for  the  protection  of  a  receiver  or  other 
oflBcer  of  the  court  in  the  discharge  of  his  duties,  if  the  order 
be  made  by  the  court. 

In  other  cases  they  are  allowable  before  or  after  answer, 
upon  security.  Security  is  not  dispensed  with  by  asking  a 
receiver. 

In  other  cases  than  those  above  stated  the  third  method  is 
not  allowable  except  before  answer. 

The  fourth  method  is  rarely  resorted  to  except  where  the 
danger  of  immediate  injury  is  slight,  and  it  is  preferred  to 
argue  the  question  of  right  before  giving  security. 

2.  Applying  on  affidavits  alone.] — As  a  naked  question  of 
power,  the  better  opinion  is  that  an  injunction  may  be  granted 
on  affidavits  alone,  with  the  summons,  if  the  affidavits  show 
that  the  complaint  will  present  a  proper  case;  such  an 
injunction  will  be  sustained  if  the  complaint  in  due  time  does 
present  such  a  case.® 


'  Bloodgood  «.  Erie  R.  B.  Co.,  51  Ba/rh,  273;  Watt  v.  Watt,  3  RoU.,  685. 
As  to  the  inhfirent  power  of  the  court,  see  Receivers. 

2  Methodist  Churches  «.  Barker,  18  JV.  T.,  463. 

8  Sheldon  v.  AUerton,  1  Sandf.,  700 ;  s.  c,  1  Code  Hep.,  93. 

•"  See  Forms  No.  634  and  No.  625. 

^  See  StuU  «.  Westfall,  25  Hun,  1  (dictum);  Mattice  v.  GifiEord,  16  Abb 
JV.,  346;  Morgan  v.  Quackenbush,  32  Barb.,  72  An  affidavit  for  this  pur- 
pose should  he  made  yw  the  plaintifE,  or  disclose  excuse  for  its  being  made  by 
another  person.    See  Spalding  v.  Keely,  7  Sim.,  377. 
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If  the  facts  on  which  the  injunction  is  sought  are  extrinsic 
to  the  cause  of  action,  an  application  may  be  made  upon 
affidavit  alone,*  with  the  summons. 

The  contrary,  however,  has  been  held,  on  the  ground  that 
the  statute  says  it  may  be  granted  "  where  it  appears  from  the 
complaint,"  &c.' 

But  even  on  this  theory,  an  injunction  dependent  on  the 
nature  of  the  action,  if  granted  on  affidavit  alone,  though 
irregular,  is  not  void,' 

3.  Using  the  complcdnt  as  an  affidavit.l — By  the  New  York 
statute  *  a  verified  complaint  is  to  be  deemed  an  affidavit,  and 
so  it  should  upon  sound  general  principles '  without  the  aid  of 
such  a  statute,  unless  the  verification  is  such  that  the  allegations 
are  not  positively  sworn  to,'  But  it  is  the  better  practice  to 
apply  on  affidavit  in  support  of  the  complaint,  because  the 
court  ought  rarely  to  grant  an  injunction  solely  on  the  oath  of 
the  plaintiff  or  his  attorney.'  Moreover,  under  the  New  York 
rule  of  court  there  must  be,  on  an  ex  parte  application,  an 
affidavit  that  no  previous  application  has  been  made,  or,  if  any, 
stating  what.* 

It  is  usually  most  convenient  to  move  upon  the  complaint ; 

'  Continental  Store  Service  Co.  •».  Claxk,  1  How.  Pr.,  N.  8.,  497  (injunc- 
tion on  facts  extrinsic  to  the  cause  of  action). 

5  N.  T.  Code  Civ.  Pro.,  §  603;  Roosevelt  r.  Edson,  51  Super. Ct.  (J!  &  S.), 
287,  333 ;  s.  C,  1  How.  Pr.,  N.  8.,  205.  In  my  opinion,  however,  the  other  au- 
thorities are  more  in  consonance  with  sound  principles. 

'  Roosevelt  ®.  Edson,  51  8uper.  Ct.  (J.  &8.),  238  (rev'd  on  another  ground 
in  1  How.  Pr.,  N.  8.,  482). 

*  Jff.  T.  Code  Civ.  Pro.,  §  3343,  subd.  11. 

'  Where  the  complaint  states  all  the  facts  necessary  to  lay  the  foundation 
for  an  injunction,  and  the  plaintiff  swears  to  them  by  verification  positively, 
the  complaint  may  be  used  for  the  purpose  of  obtaining  an  injunction.  Mi- 
nor V.  Terry,  6  Sow.  Pr.,  208;  s.  c,  1  Code  B.,  JV.  S.,  384;  s.  p.,  Woodruff  v. 
Fisher,  17  Bwrh.,  234  (where  the  injunction  was  dissolved  on  other  grounds); 
Levy  «.  Ley,  Q  Abb.  Pr.,  89;  Freshwater  «.  Pittsburgh  R.  R.  Co.,  6  W.  Va., 
503. 

'  Southern  Plank  Road  Co.  v.  Hixon,  5  Ind.,  165  (bill  only  verified  in  old 
form,  in  alternative);  s.  p.,  City  of  Atchison  ®.  Bartholow,  4  Kans.,  134; 
Hone  «.  Moody,  59  Oa.,  731;  Chesapeake  R.  R.  Co.  ».  Huse,  5  W.  Va.,  579. 

See  Table  at  the  end  of  this  chapter,  and  Article  on  Vbkification  in  Vol- 
ume I,  p.  500. 

'  Chatferton  c.  Kreitler,  2  Abb.  K  C,  453,  Lawrence,  J.  The  complaint 
here  was  verified  by  only  one  of  two  plaintiffs,  and  the  verification  was  not 
sufficient. 

'  Volume  I,  page  149 
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and  where  it  is  so  drawn  and  verified  as  to  aver  all  the  material 
facts  upon  the  personal  knowledge  of  the  party  who  verifies  it, 
the  question  whether  the  complaint  will  be  sufficient  as  to  those 
facts  without  any  other  affidavit,  will  depend  on  whether  the 
oath  of  the  party  is  sufficient  proof  .^ 

4.  Relative  functions  of  complaint  and  affidavits.']  — It  is 
not  the  function  of  the  complaint  as  a  pleading  to  state 
evidence.  So  far  as  it  does  state  facts  with  such  a  verification 
as  makes  it  evidence  of  them,  it  is  available.  It  is  the  function 
of  the  affidavits  to  supply  evidence  not  afforded  by  the  complaint, 
to  corroborate  by  other  witness  evidence  that  is  afforded  by  the 
complaint,  and  to  state  the  condition  of  the  cause. 

Where  the  right  to  a  temporary  injunction  depends  on  the 
nature  of  the  action,  all  the  essential  grounds  for  asking  the 
injunction  should  be  alleged  in  the  complaint.  A  general 
allegation  of  irreparable  injury  apprehended,  not  supported  by 
facts  or  circumstances  tending  to  justify  it,  is  wholly  insuffi- 
cient.* 

The  affidavits  may  support  these  allegations  with  evidence, 
and  may  corroborate  them  with  collateral  facts.'  but  it  is 
unavailing  to  introduce  into  the  affidavit  a  substantial  ground 
of  relief  as  to  which  the  complaint  does  not  contain  any 
allegations  ;  for  the  affidavits  to  such  facts  are  considered  only 
as  evidence  of  the  allegations  of  the  complaint.* 

5.  Prudential  rules  for  drawim^  injunction  papers — the 
complaint.'] — See  that  the  verification,  if  not  positive  and 
unqualified,' is  not  in  the  old  form,  qualified  by  saying,  "  except 
as  to  the  matters  therein  stated  on  information"  &c.,  but  by 
saying,  "  except  as  to  the  matters  therein  stated  to  te  alleged  on 

^  That  it  may  be  sufficient,  see  Fowler  v.  Burns,  7  Boaw.,  637 ;  Woodruff 
V.  Fisher,  17  Ba/rb.,  234;  Levy  «.  Ley,  6  Abi.  Pr.,  89;  Scott  d.  Doneghy,  17 
B.  Monr.  {Ky.),  331,  334;  Franklin  Savings  Institution  «.  M.  M.  Bank  of 
Wheeling,  1  Met.  (Ky.),  156. 

*  McHenry  v.  Jewett,  90  N.  T.,  58,  holding  it  error  to  grant  an  injunction 
where  neither  complaint  nor  affidavit  stated  such  circumstances. 

■'  Brooks  v.  Bicknell,  3  McLean,  350. 

■>  StuU  V.  Westfall,  35  Sun,  1  (allegation  in  complaint  that  defendant 
agreed  not  to  divert  custom  of  business  sold  to  plaintiff,  not  to  be  enlarged  by 
allegation  in  affidavit  that  he  promised  not  to  sell  to  the  same  customers). 

«  See  Volume  I,  p.  501. 


PEOVISIOlirAL  REMEDIES.— III.   OBTAINING  INJUNCTION.      37 

information^''  &c.  If  it  be  qualified  in  the  old  form,  it  will 
not  avail  as  proof,  but  full  proof  must  be  presented  in  the 
affidavits,  in  addition  to  the  complaint.^ 

If  the  injunction  is  sought  by  reason  of  the  nature  of  the 
action,  let  the  grounds  appear  broadly  in  the  complaint,  for 
they  maybe  proved,  but  not  enlarged  by  the  affidavits  ;  and  let 
the  prayer  for  relief  mention  an  injunction  pending  the  action, 
especially  if  the  motion  is  before  answer.^ 

6.  —  the  affida/oits.^ — Let  the  evidence  come  from  those 
having,  as  far  as  practicable,  personal  cognizance  of  the  facts 
sworn  to,  and  let  the  affidavit  show  this.  Keasonable  excep- 
tions, however,  are  allowed  in  applying  this  requirement.  Thus, 
a  creditor's  bill  may  state  the  judgment,  execution,  &c.,  upon 
information  of  the  attorney.^ 

If  a  third  person's  oath  is  substituted  for  that  of  the 
plaintiff  as  to  facts  which  might  be  presumed  to  be  within  the 
plaintiff's  cognizance,  state  in  the  affidavit  the  reason  why  it  is 
not  made  by  plaintiff. 

If  statements  are  made  on  information  and  belief,  state  the 
sources  of  the  information,  and  disclose  the  reason  why  positive 
affidavits  are  not  produced. 

I  If  documents  are  relied  on  as  evidence,  or  as  sources  of 
information,  annex  copies  of  them.  There  is  an  exception  to 
this  rule  in  the  case  of  stating  the  results  of  the  examination 
of  voluminous  documents,  such  as  books  of  account,  in  which 
case  the  general  rule  of  evidence^  will  sanction  a  general 
statement  of  the  result ;  but  the  competency  of  the  affiant,  and 

"  See  Article  on  Verification,  Volume  I,  p.  500,  and  see  Table  at  the  end 
of  this  Chapter. 

*  It  appears  to  me  that  under  the  present  system  the  omission  of  this 
prayer  ought  never  to  be  alone  regarded  as  sufficient  ground  for  denying  a 
contested  motion.  The  only  existing  justification  for  now  applying  this  rule 
is  in  a  case  where  by  reason  of  the  omission  of  the  prayer  defendant  may 
have  postponed  answering,  and  thus  subjected  himself  to  an  ex  parte  injunc- 
tion, but  as  even  after  answer  the  court  may  grant  ^n  ex  parte  ad  interim  in- 
junction on  a  notice  of  motion,  the  distinction  is  not  very  substantial,  and  the 
defect  of  prayer,  if  it  be  one,  should  be  allowed  to  be  immediately  supplied 
by  amendment  if  the  complaint  be  otherwise  sufficient. 

In  substance  there  is  no  more  reason  why  the  complaint  should  pray  for  a 
temporary  Injunction  than  for  any  other  provisional  remedy  desired. 
'  Hamersley  v.  Wyckofl,  8  Paige,  73. 

*  Abb.  Tr.  Brief,  page  75. 
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his  thorough  examination  of  the  docnments,  should  be  shown, 
and  any  specific  fact,  such  as  the  state  of  a  particular  account, 
should  usually  be  evidenced  by  embodying  or  annexing  a  copy 
of  it. 

Y.  —  tJie  injunction.'] — The  language  of  an  injunction 
should  be  so  clear  and  explicit  that  an  unlearned  man  can 
understand  it  without  employing  counsel  to  advise  him  what  he 
has  a  right  to  do.'  It  should  in  itself  contain  sufficient  to 
apprise  the  reader*  what  he  is  restrained  from  doing,  without 
the  necessity  of  his  resorting  to  the  bill  or  complaint  on  file  to 
ascertain  what  is  meant.* 

Hence  to  enjoin,  for  instance,  an  infringement  of  trade- 
mark, it  is  better  to  embody  in  the  injunction  a  copy  of  the 
label  to  be  protected,  or  to  annex  it  and  refer  to  it  as  such  ;  for 
if  it  be,  as  is  very  common  practice,  identified  only  by  reference 
to  the  complaint,  it  wUl  be  usually  necessary  to  serve  the 
complaint  with  the  injunction  on  any  agent  or  servant  whom  it 
ie  desired  to  put  in  contempt  in  case  of  violation ;  and  even 
then  it  may  be  difficult  to  charge  him  in  contempt. 

In  construing  an  injunction  it  will  not  be  treated  as  by 
implication  restraining  acts  that  would  not  be  injurious  to 


'  Laurie  c.  Laurie,  9  Paige,  234;  Clark  e.  Clark,  25  Barb.,  76. 

'  The  rules  in  the  text  were  approved  and  applied  in  Lyon  n.  Botchford,  25 
Hun,  57,  refusing  to  punish  violation  of  injunction  against  removing  bark 
from  the  premises  "  until  the  same  shall  have  been  ranked  as  usaally  done  hy 
tanners  in  1871 "  [nine  years  before  the  suit],  and  "  from  doing  any  act  or 
thing  upon  or  about  said  premises  not  permitted  or  allowed  by  the  contract  men- 
tioned in  such  complaint."  So  an  injunction  forbidding  defendant  to  in- 
terfere with  "  any  of  the  said  partnership  property,  or  from  collecting  the 
partnership  debts  or  other  moneys,"  but  containing  no  reference  whatever  to 
any  particular  firm  or  copartnership  business,  is  not  suflBciently  definite  to 
put  the  defendant  in  contempt.  Moat «.  Holbein,  2  Edw.,  188;  b.  p.,  Cother  ■». 
Midland  Railway,  2  Phillips,  469;  s.  c.,5Bailw.  C,  187,  holdingthatan  injunc- 
tion should  be  so  expressed  as  to  inform  the  defendant  of  the  precise  limits  of 
his  right,  and  not  expose  him,  in  the  exercise  of  such  right,  to  the  conse- 
quence of  violating  a  vague  injunction.  Compare,  however,  Parker  v.  First 
Avenue  Hotel  Co.  {Eng.  Gt.  of  App.,  1883),  49  Law  Times  B.,  N.  8.,  318, 
holding  that  a  general  form  is  proper,  unless  the  case  is  ripe  for  decision,  and 
the  right  can  be  defined.  In  this  case  the  injunction  was  against  obstructing 
lights  as  they  had  been  previously  enjoyed,  and  it  was  held  that  only  in  spe- 
cial circumstances  should  the  court  define  the  permissable  structure  in  detail; 
otherwise  plaintiff  was  entitled  to  an  injunction  in  general  terms. 

3  But  actual  knowledge  may  be  enough  to  put  him  in  contempt.  Sullivan 
V.  Judah,  4  Paige,  444;  Byam  v.  Stevens,  4  Edw.,  119. 
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plaintiflf;'  therefore  it  should  be  explicit  as  to  doubtful 
matters ;  but  it  is  better  to  make  it  so  by  a  concise  general 
statement  than  by  too  minute  an  enumeration  of  particulars 
which  may  raise  an  implication  that  particulars  not  enumerated 
are  excluded. 

In  an  action  to  enjoin  for  breach  of  covenant,  the  injunction 
will  only  be  extended  to  breaches  as  to  which  the  plaintiffs  show 
that  they  require  protection.  General  words  prohibiting  any 
act  in  breach  of  the  covenants  should  not  be  inserted  if  no 
general  danger  is  shown  ;  for  the  court  does  not,  without 
necessity,  presume  there  will  be  a  violation  of  the  covenants.^ 

8.  Who  to  1)6  addressed?^ — An  injunction  should  not,  in 
general,  be  directed  to  persons  who  are  not  defendants.' 

It  is,  however,  usual  and  proper  to  express  that  the  agents, 
attorneys  and  servants  of  the  defendant  are  enjoined ;  *  and 
whether  they  are  named  or  not,  they  are  bound  by  it,  if  they 
have  notice  of  it.®  But  in  an  action  to  restrain  legal  proceed- 
ings at  law,  it  is  improper  to  join  as  a  defendant  the  attorney 
employed  in  those  proceedings,  unless  something  more  is  al- 
leged against  him  than  the  prosecution  of  his. client's  rights." 

9.  Momdatory  injuncUons.] — A  temporary  injunction  of  a 
mandatory  character  should  rarely  be  granted   (save  on   an 

'  Wilkinson  «.  First  Nat.  Ins.  Co.,  73  K  r.,499.  affl'g  9  Eun,  533  (holding 
that  an  injunction  against  receiTing  a  fund  did  not  neces^rilyforhid  suing  to 
judgment  for  it. 

So  an  injunction  against  disposing  of  partnership  moneys  without  forbid- 
ding collecting  does  not  necessarily  render  it  a  contempt  to  receive  and  in- 
dorse over  a  check  of  which  plaintiff  had  no  legal  interest  in  preventing  the 
transfer.     MB. 

So  prosecuting  a  suit  at  law  against  the  heirs,  is  not  a  violation  of  an  in- 
junction against  suing  the  executors  for  the  debt.  Bale  «.  Rosevelt,  1 
Faige,  35. 

'  Earl  of  Mexborough  v.  Bower,  7  Beam,  (39  Eng,  CTi.),  137. 

"  Fellows  «.  Fellows,  4  Johns.  Oh.,  35;  Chase  ®.  Chase,  1  Paige,  198;  Wat- 
son V.  Fuller,  9  Sow.  JV.,  435  j  People  v.  N.  Y.  Common  Pleas,  3  Abb.  Pr., 
181;  Bloomfleld  v.  Snowden,  %  Paige,  855;  Sage  ■».  Quay,  Olan-ke,  347;  Ed- 
monston  v.  McLoud,  19  Barb.,  356.  For  some  exceptions  to  this  rule,  see 
Hoffm.  Prov.  B.,  363. 

*  That  the  agent  may  be  made  a  defendant  and  enjoined  when  his  principal 
cannot  be  reached,  see  Osbom  v.  Bank  of  U.  S.,  9  Wheat.,  738. 

'  Mayor,  «&c.,  of  N.  Y.  v.  Conover,  5  Abb.  Pr.,  353. 

'  Compare  Lord  Wellesley  ».  Earl  of  Mornington,  11  Beav.,  181 ;  Davis  ». 
Mayor,  &c.,  of  N.  Y.,  1  Biier,  451  ;  Armitage  v.  Hoyle,  2  Em.  Pr.,  JV.  8., 
438. 
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admission  by  defendant)  except  in  those  cases  where  it  is 
necessary  to  preserve  the  statu  quo;  that  is  to  say,  to  forbid 
defendant  to  cease  doing  that  which  he  has  been  doing,  and 
plaintiff  claims  he  is  bound  to  continue  doing.^  In  such  a  case 
it  may  be  granted  if  necessary  to  protect  plaintiff's  right ;  and 
the  power  to  grant  such  an  injunction  even  in  other  cases 
doubtless  exists,*  though  rarely  exercised. 

Thus  a  temporary  injunction  against  a  completed  act,'  such 
as  a  completed  structure,  is  rarely  granted,  for  it  would  be 
mandatory  of  removal. 

10.  Order  to  sta/y  waste.] — The  order  to  stay  waste  here 
included  was  originally  a  remedy  conferred  by  statute  on  courts 
of  common  law,  to  supply  their  want  of  power  to  grant 
injunctions ;  and  it  is  preserved  under  the  new  Code  and 
extended  to  all  actions,  legal  or  equitable,  affecting  the  title  to, 
or  the  possession,  use,  or  enjoyment  of,  real  property,  and  to 
staying  damages  of  any  kind  to  the  property,  and  this  without 


'  See  the  subject  discussed  and  cases  collected  in  Hall  «.  Chesapeake,  &c., 
R.  R.  Co.,  23  Am.  L.  Beg.,  N.  S.,  126.  Compare  Lawrence  «.  Saratoga  Lake 
Bw.  Co.,  36  Sun,  467. 

'  See  Hanover  Fire  Ins.  Co.  v.  Germania  Fire  Ins.  Co.,  33  Sun,  539, 
quoted  on  p.  80  of  this  Vol. ;  Broome  o.  N.  T.  &  N.  J.  Tel.  Co.,  5  Oentr. 
R,  814. 

Contra,  Ward  e.  Kelsey,  14  Abb.  Pr.,  106 ;  and  see  Akrill  ®.  Selden,  1 
Barb.,  316. 

The  forms  of  injunctions  given  in  this  chapter,  which  embrace  this  fea- 
ture, are  all  from  actual  precedents ;  and  in  most  of  them  the  mandatory 
clause  was  allowed  by  the  court  against  distinct  objection. 

Of  late  this  objection  to  mandatory  Injunctions  is  less  regarded  than  for- 
merly. See  Lond.  Load  T.,  July  81,  1880,  page  242;  Virg.  Coupon  Cas.,  25 
Ped.  Hep.,  654,  664,  where  the  court  explain  Marye  v.  Parsons,  114  U.  8.,  335, 
08  not  questioning  the  validity  of  a  mandatory  injunction,  and  say :  "  The  man- 
datory injunction  is  as  old  as  the  high  court  of  chancery  of  England,  and  wiH 
be  used  as  long  as  the  English-speaking  race  shall  maintain  a  system  of  chancery 
judicature.  It  belongs  to  the  inherent  prerogatives  of  the  chancery  courts,  and 
to  abolish  it  would  be  to  paralyze  their  entire  jurisdiction." 

Against  mandatory  injunctions  see  Harris  v.  Pounds,  64  Geo.,  121, 124. 

For  the  distinction  between  remedy  by  mandatory  injunction  and  by  man- 
damus, see  Glossop  v,  Heston,  L.  B.,  13  Oh.  Div.,  103;  s.  c,  38  Weekly  Bep., 

In  People  ex  rel.  Peck  «i.  Couley,  43  Sun,  98,  the  court  issued  a  manda- 
mus to  the  oficers  of  a  religious  corporation,  in  view  of  the  recent  statute 
^ving  courts  of  equity  jurisdiction  to  preserve  the  temporalities  from  diver- 
gion,  a  power  which  has  usually  been  exercised  by  injunction. 

» Fox  V.  Fltraimons,  29  Sun,  874. 
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prejudice  to  the  right  to  an  injunction  also  in  any  proper  case.* 
The  remedy  is  in  its  nature  an  injunction,  and  the  court  or 
a  judge  thereof  doubtless  may  in  a  single  order  exercise  the 
,  power  involved  in  both  remedies. 

11.  Sta/ying  legal  proceedings.] — A  temporary  injunction 
should  not  usually  be  granted  in  an  action  to  restrain  legal 
proceedings  if  the  proceedings  sought  to  be  restrained  are  such 
that  the  plaintiff  who  sues  to  enjoin  them  must  have  notice  and 
adequate  opportunity  to  be  heard  on  those  proceedings,  in 
support  of  the  objections  which  his  action  seeks  to  present.* 

An  injunction  from  a  court  of  one  State  may  forbid  actions 
in  other  States,'  but  that  of  a  State  court  cannot  restrain  the 
process  of  Federal  courts.^  Nor  can  a  Federal  court  enjoin  a 
party  from  proceeding  in  an  action  already  pending  in  a  State 
court,  save  in  exceptional  cases.' 

The  regulations  of  the  statute  restricting  the  mode  of 
granting  injunctions  generally,  are  not  applicable  to  orders  of 
the  coiirt  restraining  actions  by  or  against  its  officers,  such  as 
receivers.* 

Enjoining  the  party  to  an  action  from  prosecuting  it  does 
not  enjoin  the  court.'  If  it  be  desired  to  enjoin  the  court,  take 
a  writ  of  prohibition.* 

1  JT.  T.  Code  Civ.  Pro.,  %  1681. 

s  See  on  this  subject  Volume  I,  pages  434,  813,  818. 

For  instances  see  Jewett  ».  Swan,  19  Weekly  Dig., 144, (stocliholder's  action 
to  enjoin  proceedings  for  voluntary  dissolution  of  corporation);  FuUan  «■. 
Hooper,  19  Weekly  Big.,  93  (action  to  enjoin  enforcement  of  judgment  ob^ 
tained  by  fraud,  brought  after  sufficient  time  hsid  elapsed  to  prevent  issue  of 
execution  except  by  leave  of  court). 

'  Dinsmore  «.  Neresheimer,  33  Hun,  204;  Cunningham  i>.  Butler,  104 
Mass.,  47;  s.  c,  33  Cent.  L.  J.,  %114:,  and  note,  but  the  power  is  sparingly  ex- 
ercised. 

*  76  Am.  Bee,  317,  334;  and  see  Embry  v.  Palmer,  107  U.  8.,  3, 10. 

« Fisk  v.  Union  Pacific  R  R.  Co.,  10  Blatchf.,  518 ;  State  Lotterjr  Co.  i>. 
Fitzpatrick,  3  Woods,  333 ;  s.  p.,  Live  Stock  Association  ».  Crescent  City  Co., 
1  Mb.  U.  8.,  388. 

See  Volume  I,  page  813. 

'  See  note  3,  page  60,  and  Article  on  Recbivebs. 

'  Tyler  v.  Hamersley,  44  Conn.,  419,  and  see  Volume  I  of  this  work, 
page  814. 

8  See  Volume  I,  page  818. 
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I.    MOVING    PAPERS. 
Form  No.  604. 

Complaint  in  action  in  which  the  right  to  a  temporary  ipjnnction 
depends  on  the  natnre  of  the  action. 

[Allege  all  the  facts  reUed  on  as  grounds  for  the  ir^wnction 
(as  distinguished  from  the  evidence  mfovvng  tlwse  facts^),  and 
insert,  besides  the  prayer  for  jtMgment,  a  pran/er  for  a 
tem/porcvry  injunctions  for  instance,  thusi\ 

And  plaintifE  prajs  for  an  order  that  during  the  pendency 
of  this  action  the  defendants  be  enjoined  and  restrained  from 
all  the  acts  aforesaid  \pr  specify  the  acts  desi/red  to  enjoin^. 

Form  No.  505, 

Affidavit  to  truth  of  allegations  in  complaint  to  move  for  injunction. 

[Title  of  court  and  action.] 
[  Yenue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  [one  of  the  plaintiffs  above  named,  and  the 
same  person  who  verified  the  complaint  herein]. 

[Corroborate  allegations  of  co7rvplavnt,for  instance,  thus  :] 

II.  That  the  facts  therein  stated  in  respect  to  the  recovery 
of  the  judgments  by  deponent's  firm,  and  by  C.  D.,  are  true,  as 
deponent  is  informed  by  an  official  search  made  by  the  clerk  of 
the  county  of  ,  at  the  request  of  the  deponent's  attorneys, 
which  deponent  verily  believes  to  be  true. 

III.  That  the  facts  recited  in  said  complaint  in  respect  to 
the  issuance  and  return  of  the  executions  as  therein  mentioned 
are  true,  as  deponent  is  informed  by  his  attorneys  herein,  as  the 
result  of  inquiries  made  by  them  at  the  office  of  the  sheriff  of 
the  [city  and]  county  of  ,  and  of  his  deputy  in  charge  of 
such  executions,  and  which  deponent  verily  believes  to  be  true. 

[And  so  on.] 

IV.  That  the  defendant  W.  X.  is  about  to  [stating  what  is 
threatened]  in  violation  of  the  plaintiffs'  rights  respecting  the 

■  See  paragraphs  3  and  4  (above).       chancery,  but  the  omission  is  not  in 
'  This  is  to  he  done  for  greater  can-    my  opinion,  a  defect  under  the  pres'ent 
tion,  on  account  of  the  old  practice  in    procedure.    See  parag.  5  note  3 
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subject  of  this  action,  and  tending  to  render  judgment  herein 
inettectual,  and  whicli  will  produce  injury  to  the  plaintiffs,  as 
deponent  is  informed,  as  the  result  of  such  inquiries  made  by 
his  attorneys  herein,  and  verily  believes  to  be  true. 

Form  No.  506, 
AfEldavit  in  corroboration,  by  attorney. 

J[Tiile  of  court  and  action.] 
[  Venue]. 

M.  N.,  being  duly  sworn,  says : 

I.  That  he  is  one  of  the  firm  of  B.,  S.  &  H.,  the  attorneys 
for  the  plaintiffs  in  this  action,  and  who  are  the  attorneys 
referred  to  in  the  annexed  affidavit  of  the  plaintiff. 

II.  That  the  statements  contained  in  said  affidavit  as  to 
inquiries  having  been  made  by  said  attorneys,  and  as  to 
information  having  been  thereby  ascertained,  as  stated  in  said 
affidavit,  are  true. 

III.  That  no  previous  application  for  an  injunction  in  this 
action  has  been  made  [except,  c&o.    See  Form  490,  P  ^,of  this 

Vol.]. 

yif  absolute  ex  parte  vnjunction  is  asked  for]  lY.  That  the 
defendant  has  not  answered  herein,  the  complaint  not  having 
been  yet  served  [w,  having  been  served  on  the        day  of  last]. 
[Jurat.']  iSignature.] 

Form  No.  507. 
Affidavit  to  tmth,  of  allegations  in  complaint;  another  Form. 

[Title  of  court  and  action.] 
[  Venue.] 

L.  M.,  of  ,  being  duly  sworn,  says :  * 

That  he  is  familiar  with  all  the  matters  which  in  the 
complaint  in  this  action  are  stated  on  the  information  and 
belief  of  the  plaintiff',  and  has  actual  knowledge  thereof,  and 
knows  that  the  matters  therein  stated  are  true.  [Also  state 
means  of  knowledge,  c&o. — e.  g.,  thus ;]  That  deponent,  until 
within  a  few  days  last  past,  was  in  the  employ  of  said 
defendant  as  book-keeper,  and  had  free  access  to  the  books  of 
said  copartnership  and  of  said  defendant,  and  had  and  has 
personal  knowledge  of  the  financial  and  other  business  matters 
of  the  said  concern,  and  of  said  defendant. 

[Jurat.]  [Signature.] 
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Form  No.  508. 

The  same  ;  another  Form. 

[As  in  last  Form  to  the  *,  Gontmuing\  I.  That  A.  B.,  above 
named,  the  plaintiff  in  this  action,  is  now,  as  this  deponent 
verily  believes,  absent  from  the  city  of  New  York,  viz  ,  on  a 
voyage  to,  or  now  in,  the  kingdom  of  Great  Britain,  he  having 
left  the  city  of  New  York  for  Liverpool,  in  that  kingdom,  on 
or  about  the         day  of  last  past. 

II.  That  this  deponent  is  the  attorney  in  fact  of  said  A.  B., 
for  the  purpose  of  suing  for  and  recovering  the  sum  of  money 
mentioned  in.  the  complaint,  by  virtue  of  a  power  of  attorney 
under  seal,  duly  executed  and  delivered,  a  copy  of  which  is 
hereto  annexed, 

III.  That  this  deponent  has  read  such  complaint,  and  knows 
the  contents  thereof ;  and  that  this  deponent  was  personally 
conversant  with  the  transactions  with  defendant  alleged  in  the 
complaint,  and  acted  therein  as  agent  of  the  plaintiff;  and  he 
has  full  information  as  to  all  other  matters  stated  therein 
[indicating  its  sources  and  annexing  copies  of  any  documents 
mentioned],  axidLivouxBuah.  knowledge  and  information  believes 
all  such  matters  to  be  therein  truly  stated,  and  such  complaint 
to  be  true. 

[Juratl  [Signature.] 

Form  No.  509. 

Another  Form;  affidavit  to  obtain  injunction  against  delivery  of 
pledge  wrongfully  sold.' 

\TilJ,e  of  court  am,d  action.] 
[  Yenue.] 

W.  H.,  being  duly  sworn,  says  : 

I.  I  am  the  plaintiff  in  the  above  entitled  action. 

II.  On  or  about  the  day  of  ,  18  ,  at  J 
borrowed  dollars  of  the  defendant  R.  W.  S.,  and  then 
and  there  gave  him  my  promissory  note  [a  copy  of  which  is 
hereto  annexed],  dated  that  day,  promising  to  pay  to  his  order 

days  after  date,  the  said  sum  of  dollars,  and  interest 

at  six  per  cent,  per  annum,  and  at  the  same  time  pledged  to 

'  The  dissolution  of  an  injunction    Hamilton  v.  Schaack,  16  Weekly  Dig 
which  had  been  granted  on  substan-    433.  "'' 

tially  this  affidavit  was  held  error  in 
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him,  as  collateral  to  said  note,  all  of  my  interest  in  the  stock, 
assets  and  property  of  the  defendants,  the  N.  R.  Company,  the 
same  being  an  undivided  part,  or  thereabouts,  of  the 

whole  capital  thereof. 

III.  My  said  interest  pledged  as  aforesaid  is  of  great  value, 
and  is  worth  at  least  the  sum  of  dollars,  but  said  stock 
and  property  is  not  listed,  and  has  not  a  market  value. 

IV.  On  the  day  when  sa,id  note  became  due,  the  time  for 
payment  thereof  was,  by  agreement  between  myself  and  said 
S.,  extended  to  the        day  of  ,  18    . 

Subsequently,  and  on  the         day  of  ,  18     ,  I  had  an 

interview  with  said  S.,  at  which  I  endeavored  to  obtain  an 
extension  of  time  for  the  payment  of  said  note,  which  he  would 
not  grant,  but  promised  me  that  before  the  said  collateral 
should  be  sold  I  should  have  ample  time  and  sufficient  notice  of 
said  sale  in  order  that  I  might  redeem  my  said  pledge.  I, 
on  my  part,  promised  that  if  I  should  have  such  notice  I  would 
raise  the  money  and  redeem  said  collateral. 

V.  On  Monday,  the  day  of  .  18  ,  at  about  half 
after  ten  o'clock  in  the  forenoon,  I  received  the  annexed  notice 
of  sale,  which,  as  appears  from  the  post-mark  on  the  envelope 
which  contained  the  same,  a  copy  of  which  is  hereto  annexed, 
was  mailed  to  me  on  Saturday  previous,  the  day  of  , 
18  ,  at  6.30  o'clock  in  the  afternoon ;  said  notice  was 
addressed  to  me  at  my  office,  No.  street,  in  the  city 
of  ,  and  the  same  was  mailed  long  after  daily  business 
hours,  which  was  well  known  to  said  S.  or  the  person  who  sent 
said  notice. 

There  is  no  delivery  of  mail  on  Sunday,  which  also  was 
well  known  to  said  S.  or  the  person  who  sent  said  notice,  who 
also  well  knew  that  I  would  not  receive  said  notice  until  the 
next  business  day,  which  would  be  Monday,  the  .  the  day 

previous  to  said  contemplated  sale. 

VI.  After  said,  notice  was  received,  I  made  diligent  effort  to 
obtain  the  money  with  which  to  redeem  said  pledge,  and  I  am 
satisfied  that  I  should  have  been  able  to  do  so  in  time  if  I  had 
had  reasonable  notice  of  said  sale.    My  attorney,  A.  T.,  of 

,  attended  at  the  time  and  place  of  said  sale,  and  before 
any  bids  were  made  notified  all  parties  present  of  the  facts  of 
said  notice  and  of  its  insufficiency,  and  that  any  purchaser 
would  buy  subject  to  this  defect,  but  notwithstanding,  as  I  am 
informed  and  believe,  the  collateral  was  sold  to  the  defendant 
S.  for  dollars. 

VII.  On  Friday,  the  day  of  ,  inst.,  about 
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o'clock,  I  duly  tendered  said  S.  in  money  the  sum  of 
dollars,  being  the  amount  of  my  said  debt  to  him,  and  legal 
interest  in  full  thereon  to  date  of  the  tender,  but  he  refused  to 
accept  the  same. 

VIII.  Said  notice  before  mentioned  was  unreasonably  short 
and  insufficient  to  allow  me  to  obtain  the  necessary  amount  of 
money  with  which  to  redeem  said  pledge,  and  unless  said  sale 
of  my  interest  can  be  rescinded  and  the  same  redeemed  and 
retransferred  to  me,  and  the  officers  of  the  defendant  corpo- 
ration can  be  meanwhile  and  during  the  pendency  of  this  ac- 
tion restrained  from  issuing  or  delivering  shares  of  stock  or 
securities  or  evidences  representing  ray  interest  in  said  corpora- 
tions, or  allowing  access  to  their  books,  so  that  transfers  of  the 
same  might  be  made  by  others,  and  said  S.  enjoined  from 
negotiating,  selling,  transferring,  or  in  any  way  disposing  of  my 
said  interest,  or  any  part  thereof,  to  third  parties,  or  any  party 
other  than  the  plaintiff,  I  shall  suffer  irreparable  loss  and  injury 
thereby,  and  the  judgment  of  this  court  will  be  rendered  inef- 
fectual. 

[Jurat.']  [Siffnature.] 


Form  No.  510. 
Oath  to  reason  for  not  presenting  complaint.' 

This  action  has  been  commenced  by  the  issue  of  the 
annexed  summons,  and  the  complaint  will  demand  judgment 
for  {indicating  relief]  upon  the  facts  stated  in  the  affidavits 
hereto  annexed,  and  the  reason  that  said  complaint  is  not 
herewith  presented  is  that  [it  has  been  impossible  for  deponent 
in  the  exigency  requiring  an  immediate  application  for  injunc- 
tion herein,  to  complete  it  in  time]. 


Form  No.  511. 

Oath  denying  collnsion ;  to  annex  to  a  bill  of  interpleader.' 

That  he  does  not  bring  this  action  by  the  consent,  knowledge, 
privity,  or  combination  of  any  or  either  of  the  defendants  in 
this  action,  but  only  of  his  own  free  will,  for  relief  in  this 
court. 


'  See  paragraph  2,  p.  84  in  the  complaint,  instead  of  in  an 

°  This  allegation  is  often  inserted    affidavit. 


PKOVISIONAL  BEMEDIES.— III.   OBTAINING  INJUNCTIOlir.      47 

Form  No.  512. 
Affidavit  by  co-plaintiffs  in  support  of  motion  for  injunction. 

l^Title  of  court  and  action.] 

C.  D.,  K  F,,  Gr.  H.  [cfcc],  being  duly  severally  sworn,  each 
for  himself  says :  That  he  is  and  for  some  time  past  has  been 
the  owner  of  the  shares  of  the  capital  stock  of  the  defendant 
corporation,  the  N.  Y.  C.  C,  L.,  set  opposite  to  his  name  in  the 
exhibit  annexed  to  this  affidavit;  and  that  he  favors  the 
commencement  and  prosecution  of  this  action,  and  is  in  full 
accord  with  the  proceedings  taken  herein  by  the  plaintiff.  And 
that  the  allegations  of  the  complaint  in  paragraphs  numbered 
and        are  true  to  deponent's  knowledge. 

IJuratJ]  [Signatures.] 

Form  No.  513. 
Notice  of  motion  before  court  or  judgre,  for  injunction.' 

[As  m  Form  488,  p.  \,of  this  Yolume,  inserting  between 
the\  and  the  \J\  of  injunction  to  restrain  the  defendant,  his 
agents,  attorneys  and  servants  [if  a  corporation,  add,  and  of- 
ficers ;  */  a  public  of^cer,  and  deputies]  from  [here  state  con- 
cisely for  what  the  injimction  is  required,  as,  for  example,  in 
Forms  Nos.  {jbelow)]. 

Form  No.  514. 
The  same,  in  action  of  interpleader. 

[As  in  Form  488,  p.  1,  of  this  Volume,  inserting  in  place 
of  the  italic  cla/use  between  the  X  crnd  the  T[:]  that  the  plaintiff 
may  be  at  liberty  within  [ten]  days  to  pay  into  this  court,  in 
tj^st  in  this  cause,  the  sum  of  dollars,  in  the  complaint 

herein  mentioned  [and  to  deposit  in  such  manner  as  the 
court  shall  direct  the  two  promissory  notes  therein  mentioned, 
for  the  sums  of  and  dollars  respectively]  ;  and 

'  For  orders  to  show  cause  as  a  tfc  ^S".),  338;  s.  c,  1  Eow.  Pr.,  JT.  S., 

short  notice,  see  Forms  516,  533.  331;  7  Oiv.  Pro.  B.,  5  (holding  the 

As  to  necessity  of  notice  in  actions  statute  not  applicable  to  municipal 

against   corporations  and  joint-stock  corporations) ;  reVd  on  another  ground 

associations,  see  N.  Y.  Oode  Oiv.  Pro.,  in  1  How.  Pr.,  N.  8.,  483.    If  re- 

§§  1787,  1803-9.  and  People  ex  rel.  ceiver  is  asked  for,  move  the  court. 

Eoosevelt  «.  Edson,  51  Super.  Ct.  {J.  See  also  Receivers. 
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that  upon  his  so  doing  an  injunction  may  be  awarded  to 
restrain  the  said  defendant  Y.  Z.  from  {here  state  acts  to  be 
restrained;  see  Forms  517-625]. 

[7^'  in  action  to  dissolve  corporation  or  disiribute  assets,  ad- 
dress to  and  serve  on  attorney-general:  N.  7.  L.,  1833, 
c.  378.] 


Form.  No.  515. 

Notice  of  motion  at  general  term  for  injunction  to  restrain  State  offi- 
cer or  board,  or  employee  thereof,  in  statutory  duty.' 

[Title  of  court  and  action.'] 

Please  take  notice,  that  upon  the  annexed  complaint  [or,  the 
complaint  filed  herein]  and  the  [two]  annexed  affidavits  the 
undersigned  will  move  this  court,  at  a  general  term  to  be  held 
at  the  County  Court  House  [or,  City  Hall],  in  the  of 

[designating  a  term  in  the  de-partTnent  in  which  the  officer 
or  hoard  to  he  enjoined  is  located,  or  the  duty  required  to  he 
verformed]  for  an  order  that  [here  state  acts  to  he  enjoined;  see 
Forms  517-625],  or  for  such  other  or  further  relief  as  may  be 

]USt. 

[Signature  and  office  address  of]. 

Attorney  for  plaintiff. 

[Date,  and  address  to  the 

officer,   hoard,   or    other  ' 

person  to  he  restrained^] 

[Notice  of  motion  in  other  cases^  as  in  Form  488,^.  1,  am,d 
513,^.  47,  of  this   Volume^ 


'  Under   N.    Y.   Code    Civ.  Pro.,    Y.  City  Board  of  Health,  eight  days 
§6.  _  .    ,,^    T,T     iiotice  is  required.     N.  Y.  City  Gons. 

°  For  an  injunction  against  the  N.     Act  of  1883,  §  1091. 
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n.    INJUNCTIONS. 
Form  No.  516. 

Ii^nnction,  ex  parte,'  by  court  or  judge,'  where  the  right  depends  on 
the  nature  of  the  action.— General  Form,  with  or  without  order 
to  show  cause  why  it  should  not  be  continued.' 

\^Title  qfl  Court  [or  if  a  court  order] 

At  a  special  term  [d&c,  as  in  Form  JJTo.  491, 
on  p.  Z^  of  this  Volume]. 
[Or  if  it  is  sought  to  enjoin  a  State  officer'] 

At  a  general  term  [cfec,  as  in  Form  JVo.  491, 
I>-  3]. 
[Title  of  action.] 

It  appearing  to  my  satisfaction  [or,  to  the  satisfaction  of 
the  court]  by  the  complaint  herein  verified  the  day  of 

,18     ,  supported  by  the  affidavit  of  A.  B.,  verified  the 
of  5  18     ,  that  the  plaintiff  demands  and  is  entitled 

to  a  judgment  against  the  defendant,  restraining  the  commis- 
sion  of    the    acts    hereinafter    enjoined   [hrie^y    indicating 


•  Before  answer  this  may  be  grant- 
ed ex  parte  (unless  It  suspend  the  or- 
dinary business  of  a  corporation  or 
joint-stock  association,  or  restrains  the 
acts  of  a  director,  &c.). 

2  Under  m  T.  Cfode  Oiii.  Pro., 
§  606,  unless  otherwise  specially  pre- 
scribed by  law,  as  in  some  cases  of  in- 
junctions against  corporations,  this  or- 
der must  he  made  by  the  court  in 
which  the  action  is  brought,  or  by  a 
judge  thereof,  or  any--coun^  judge. 
See  page  131  of  Volume  I,  as  to  the 
reason  why  it  cannot  be  made  by  a 
judge  of  another  court  except  the 
county  judge.  See  also  People  ex  rel. 
Roosevelt  v.  Edson,  1  How.  Pr.,  N. 
8.,  482,  holding  that  a  common  pleas 
judge  is  not  a  county  judge  within  the 
meaning  of  the  statute;  and  comparf^ 
People  ».  Donohue,  15  Hun,  446,  hold- 
ing the  contrary  as  to  an  order  of  arrest. 

But  the  restriction  of  the  power  of 
a  county  judge  to  grant  ordinary  ex 
pm-ie  orders  to  a  judge  of  a  county 
where  the  action  is  triable,  or  the  at- 
torney resides,  is  not  applicable.  See 
Volume  I,  pp.  130-133. 

An  injunction  granted  by  a  judge 
or  a  county  judge  since  it  is  provided 
by  Code  Civ.  Pro.,  §  606,  that  where 

Vol.  II.— 4 


"  it  is  granted  by  a  judge  it  may  be 
enforced  as  the  order  of  the  court,"  is 
deemed  a  mandate  of  the  court,  and 
disobedience  may  be  punished  by  pro- 
ceedings in  contempt. 

On  this  question,  in  the  case  of 
People  ex  rel.  Negus  v.  Dwyer,  where 
an  injunction  in  a  supreme  court 
cause  was  granted  by  the  county 
judge,  and  it  was  objected  that  such 
an  injunction  could  not  be  thus  en- 
forced, Gilbert,  J.,  at  special  term, 
says:  "  A  simple  reading  of  p§  606, 
607-609  and  610,  in  connection  with 
subd.  3  of  §  3343  of  the  Code  of  Civil 
Procedure,  will  show  very  clearly  that 
the  order  made  by  Judge  Moore  wasa 
mandate  of  the  court,  and  not  an  act 
merely  of  the  county  judge  done  in- 
dependently of  the  court."  This  rul- 
ing was  approved  at  general  term,  and 
also  by  the  Court  of  Appeals.  90  iV. 
Y.,  410.  Citing  Erie  Ry.  Co.  «.  Ram- 
sey, 45  m  Y.,  646. 

'  The  order  may  be  absolute  till 
the  further  order  of  the  court,  leaving 
defendant  to  move  against  it,  which 
form  is  rarely  granted ;  or  it  may  be, 
as  usually  it  is,  with  a  clause  requir- 
ing defendant  to  show  cause  why  it 
should  not  be  continued. 
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ground^ for  instance,  as  a  Tiolation  of  the  contract  mentioned 
in  the  complaint],  and  that  the  commission  or  continuance  of 
the  said  acts  during  the  pendency  of  the  action  would 
produce  injury  to  the  plaintiff  \may  add,  if  extrinsic  facts 
a/re  also  relied  o«],  and  it  appearing  by  said  complaint  and 
afiBdavit,  that  the  defendant  during  the  pendency  of  the  action 
is  doing  or  procuring  or  suffering  to  be  done,  and  threatens, 
or  is  about  to  do  or  to  procure  or  suffer  to  be  done  the  acts 
above  enjoined,  in  violation  of  the  plaintiff's  rights  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment 
ineffectual,  by  [here Iriefly  indicate  ground;  ^  see  Formsoelow], 
*And  the  plaintiff  having  duly  given  an  undertaking  as 
required  by  law ; 

]!Tow,  on  motion  of  A.  T.,  attorney  for  the  plaintiff, 

Oedeeed,  that  the  defendants  "W.  X.  and  Y.  Z.,  and  each 
of  them,  and  their  agents,  attorneys  and  servants  [if  cor- 
jporation,  add,  and  officers  ;  if  a  public  officer,  and  deputies], 
each  of  them,  are  hereby  enjoined  and  restrained  until  the 
further  order  of  the  court,  from  [here  state  acts  forbidden; 
see  Forms  516-526,  and  531-62T]. 

\^It  is  usual  to  add  an  order  to  show  cause  why  the 
injunction  should  not  be  continued,  thus:']  f  And  let  the 
defendants  or  their  attorneys  show  cause  before  [me,  or  one 
of  the  justices  of]  this  court  [at  a  special  term  thereof,  to 
be  held]  [at  chambers]  at  the  County  Court  House,  in  the 
city  of  ,  on  the  day  of  ,  18     ,  at  o'clock 

in   the  noon,   or   as   soon  thereafter  as  counsel  can  be 

heard,  why  this  injunction  should  not  be  made  permanent,  of 
which  motion  service  of  this  order  on  or  before  the 
day  of  shall  be  sufficient  notice. 

[If  leave  to  serve  additional  papers  is  desired,  add  .'I  And 
plaintiff  has  leave  to  serve  such  further  and  additional 
affidavits  and  other  papers  in  support  of  his  motion  for  an 
injunction  in  this  action  as  he  may  be  advised,  on  or  before 
the        day  of  ,  inst. 

[Authentication  as  in  Form  491,  p.  3,  of  this  Volume.'] 

[If  a  court  order,  take  certified  copies  for  service!] 


'  The  omission  to  comply  with  the  violated,  for  it  is  not  jurisdictional 

requirement  of  N.  T.  Code  Civ.  Pro.,  Atlantic  &  Pac.  Tel.  Co.  ■».  Baltimore 

§  610,that  the  injunction  shall  briefly  &  O.  R.  R.  Co.,  46  Super    Ct  (J  A 

indicate  the  ground  on  which  it  is  -S.),  377;  but  it  is  always  better  to  state 

granted,  may  be  disregarded  by  the  it,  for  the  omission  may  materiallY  aid 

court  if  no  substantial  right  has  been  a  motion  to  vacate. 
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Form  No.  517. 

Ipjunctiou,  ex  parte,  by  court  or  judge,  against  wrongful  delivery  of 
stock  pledged  (absolute).' 

{Narnie  of]  Court  \or  if  a  court  order] 

At  a  special  term  [c&c,  as  in  Form  491,  p.  3, 
of  this  Volxmie]. 
{Ifmries  of  parties.] 

It  appearing  satisfactorily  to  me  [or^  to  the  court],  by  the 
affidavit  of  the  plaintiff  W.  H.,  that  sufficient  grounds  for  an 
order   of   injunction  exist,  to  wit,  that  the   plaintiff  being 
indebted  to  the  defendant  E.  W.  S.,  in  the  sum  of 
dollars,  and  interest  thereon  from  the        day  of  ,  18     , 

and  having  given  to  the  said  S.  the  property  hereinafter 
mentioned  as  a  pledge  and  collateral  security  for  said  debt, 
the  said  S.  did,  on  the  day  of  ,  18     ,  cause  said 

property  to  be  sold  at  public  sale,  without  having  first  given 
to  the  plaintiff  reasonable  and  sufficient  notice  of  said  sale ; 
that  all  persons  present  at  said  sale  were  notified  of  the 
insufficiency  of  said  notice,  and  that  the  purchase  at  said 
sale  was  made  by  said  S.  himself,  subject  to  said  notice,  and 
that  on  inst.   the  plaintiff  tendered  to  said   S.  the 

amount  of  his  said  debt  and  legal  interest  thereon  to  the  date  of 
the  tender,  and  that  there  is  reason  to  believe  that  the 
defendant  corporations  may  issue  and  deliver  to  said  S.  or 
others,  shares  of ,  stock  or  securities  for,  or  evidences  represent- 
ing the  plaintiff's  interest  in  the  stock,  assets  and  property  of 
said  defendant  corporations,  or  one  of  them,  in  whole  or  in 
part,  or  allow  access  to  their  books,  so  that  transfers  of  the  same 
might  be  made  by  others  than  the  officers  of  the  corporations, 
and  that  said  S.  may  negotiate,  sell,  transfer  or  dispose  of  the 
said  interest  in  whole  or  in  part  to  persons  or  parties  other  than 
the  plaintiff,  to  the  damage  of  the  plaintiff  in  the  premises. 
And  the  plaintiff  having  given  the  undertaking  required  by 
law,  now,  on  motion  of  A.  T.,  attorney  for  plaintiff: 

Ordeeed,  that  the  defendants,  Tlie  Newfoundland  Railway 
Company  and  The  Newfoundland  Eailway  Construction  Com- 
pany, their  officers,  agents,  employees  and  attorneys,  refrain 
from  issuing  or  delivering  to  E.  W.  S.,  or  any  person  or  party 
whatsoever,  any  shares  of  stock  or  securities,  or  any  evidences 
whatsoever  representing  in  whole  or  in  part  the  right,  title  and 

'  As  to  who  may  make  this  order,    16  Weekly  Dig.,  433,  on  the  ground 
see  last  Form,  note  3.  that  the  pledgee  was  not  authorized  to 

Sustained  in  Hamilton  ®.  Schaack,    buj^  in  himself. 


52  ABBOTT'S  NEW  PRACTICE, 

interest  of  the  plaintiff  in  and  to  the  stock,  assets  or  property, 
or  any  thereof,  of  the  defendants.  The  Newfoundland  Railway 
Company  and  The  Newfoundland  Eailway  Construction  Com- 
pany, or  either  of  them,  or  allowing  access  to  their  books,  or 
any  of  them,  to  any  person  or  party,  so  that  transfers  of  said 
right,  title  and  interest,  or  ••  some  thereof,  might  be  made  by 
others  than  the  officers  of  said  corporations,  and  that  the 
defendant  K.  W.  S.,  his  agents,  employees  and  attorneys, 
refrain  from  negotiating,  transferring  or  in  any  way  disposing 
of  the  plaintiff's  said  right,  title  and  interest,  or  any  part 
thereof,  to  third  parties,  or  any  party  or  person  other  than  the 
plaintiff,  during  the  pendency  of  this  action,  or  until  the 
further  order  of  this  court ;  and  in  case  of  disobedience  to  this 
order  you  will  be  liable  to  the  punishment  therefor  prescribed 
by  law. 

[AuthenUoation  as  in  Form  491,^.  3,  of  this  Volume.] 

\If  a  court  order,  take  certified  copies  for  service.] 


Form  No.  518. 

Injunction  against  disposal  of  negotiable  bonds,  with  order  to  show 

cause. 

[Title  as  in  last  Form.] 

It  appearing  satisfactorily  to  me  \pr,  to  this  court],  by  the 
verified  complaint  in  the  above  entitled  action  and  the  affidavit 
of  E.  M.,  verified  _  ,18  \]iere  hriefly  state  facts, for 
instance,  thus],  that  plaintiff  is  entitled  to  the  ownership  and 
immediate  possession  of  the  bonds  hereinafter  named  which 
are  in  the  hands  of  defendants,  who  hold  them  for  her 
account,  and  that  defendants  threaten  and  are  about  to  sell  and 
dispose  of  said  bonds,  although  forbidden  so  to  do  by  plaintiff, 
to  the  ^reat  damage  and  injury  of  plaintiff,  and  that  by  such 
sale  plaintiff  will  sustain  damages  over  and  above  the  value  of 
said  bonds,  and  plaintiff  having  given  the  undertaking  required 
by  law ;  now,  on  reading  said  complaint  and  affidavits,  and  on 
motion  of  "W.  D.  H.,  attorney  for  the  plaintiff,  it  is 

Oedeeed,  that  until  the  further  order  of  this  court  the 
defendants  and  each  of  them  and  their  servants,  agents  or 
attorneys  be  and  they  are  hereby  enjoined  and  restrained  from 
selling,  delivering,  parting  with  or  disposing  of  the  six  hundred 
and  fifteen  (615)  second  mortgage  income  bonds  of  and  issued 
by  the    Carolina    Central*  Railroad   Company,   on  or   about 
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,18    ,  of  the  par  value  of  one  thousand  dollars  each, 
numbered  1  to  615,  and  mentioned  in  the  complaint  herein. 

And  on  the  service  of  this  order  and  of  copies  of  the 
papers  above  mentioned  on  the  defendants,  three  days  before 
the  return  day  below  named,  that  the  defendants,  or  their 
attorneys,  show  cause  before  me  [or,  this  court  at  a  special  term, 
to  be  held]  at  ,  in  ,  on  the  of  , 

18     ,  at  o'clock  in  the  noon  on  that  day,  or  as  soon 

thereafter  as  counsel  can  be  heard,  why  the  foregoing  order,  or 
some  order  to  be  made,  of  like  purport  and  effect  as  the  same  or 
some  part  thereof,  Should  not'  be  continued  until  the  final  judg- 
ment in  this  action,  or  why.  such  other  or  further  order  or  relief 
should  not  be'  granted  as  may  seem  just;  and  until  this  order 
is  modified,  let  the  same  be  in  full  force  and  effect. 

[Authentication  as  in  Form  491,  p.  3,  of  this  Volume.] 

\If  a  court  order,  take  certified  copies  for  service.] 


Form  No.  519. 

iDJanction  against  taking  letters  from  post-office,'  with  order  to 

show  cause.' 

\_TiUe  of]  Court  [or  if  a  court  order] 

At  a   special  term  [cfec,  as  in  Form, 
4Q^,  p.  ^,  of  this  Volume]. 
[Names  of  pa/rties.] 

On  reading  and  filing  the  complaint  herein,  verified  the 
day  of  5  18    ,  and  the  affidavits  of  M.  N.  and  O. 

P.,  verified  [the  same  day],  *  by  which  it  appears  that  [here 
state  concisely  the  grounds  of  the  i/njunctionf for  instance.,  to 
enjoin  taking  letters  from  post-office,  thus]  the  defendants  have 
conspired  to  defraud  and  have  defrauded  the  plaintift  of  a 
large  sum  of  money,  viz.,  $16,600  or  thereabouts,  which  has 
been  forwarded  by  certain  of  the  defendants  to  the  others ; 
that  the  letters  containing  the  money  or  part  thereof  so  fraud- 
ulently obtained,  are  still  under  the  control  of  the  postal 
authorities  of  the  United  States;  that  the  defendants  are 
irresponsible,  and  that  if  said  letters  are  delivered  to  defend- 
ants or  either  of  them,  plaintiff  will  have  no  adequate  remedy 

■  This  injunction  was  sustained  in  ^  As  to  who  may  make  this  order, 

Zellenkoff  «,  Collins,  23  Eun,  156.  see  note  3  to  Form  516. 

For  another   form,   see   Form   No.  ^  For  other  grounds,  see  Nos.  531, 

581.  &c.. 
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at  law,  it  is,  on  motion  of  C.  B.,  plaintiff 's  attorneys,  the  un- 
dertaking required  by  law  having  been  filed, 

Oedbeed,  that  the  defendants  [names]  be,  and  they  aird 
each  of  them,  their  agents,  servants,  attorneys  and  assignees, 
and  each  of  them,  are  enjoined  and  prohibited  \stateforhidd&n 
act,  for  wistance,  thus{for  other  Forms,  see  pp.  531-627)J  from 
asking,  demanding,  receiving  or  accepting  from  the  postal  au- 
thorities of  the  United  States  any  registered  letters  addressed  to 
said  defendants  or  either  of  them;  and  more  especially  certain 
letters  mailed  between  the         day  of  ,18    ,  and  the 

day  of  3  18    ,  both  inclusive,  addressed  to  [names']  and 

purporting  to  come  from  [namie]  at  Antwerp,  Belgium,  until 
the  further  order  of  the  court. 

And  let  the  defendants,  or  their  attorneys,  show  cause 
before  [me,  or  one  of  the  Justices  of]  this  court  [at  a  Special 
Term  thereof,  to  be  held]  [at  Chambers],  at  the  County  Court 
House,  in  the  city  of  [Brooklyn],  on  the  day  of  , 

18    ,  at  o'clock  in  the  noon,  or  as  soon  thereafter 

as  counsel  can  be  heard,  why  this  injunction  should  not  be 
made  permanent  [of  which  motion  service  of  this  order  on  or 
before  the  day  of  ,  shall  be  sufficient  notice]. 

[Authentication  as  in  Form  4:91,  p.  3,  of  this  Volume.] 

[If  a  court  order  take  certified  copy  for  service^ 


Form  No.  520. 

Iiijnnction   against   municipal   corporation   forbidding   them   to 
authorize  the  construction  of  a  city  railroad.' 

[Title  of  court  and  action.] 
[Or  may  he  a  court  order.] 
[Recitals,  c&c,  according  to  the  case.] 

Oedeeed,  that  the  above-named  defendants  show  cause 
before  one  of  the  Justices  of  the  Supreme  Court,  at  a  Special 
Term  thereof,  to  be  held  at  the  Court  House,  in  the  city  of 
Brooklyn,  on  the  day  of  ,  18    ,  at  10  o'clock  in 

the  forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard 
why  an  injunction  should  not  issue  in  said  action  as  prayed  for 

'  From  the  case  oi  People ^ar^^-    disobedience  of  this  injunction  was 
Negus  «.  Dwyer,  90 iV.  r.,  403,  where    punished.  v-"""  woo 
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in  the  complaint  herein,  and  why  said  injunction  should  not 
be  made  perpetual. 

And  it  is  further  ordered,  that  in  the  meantime  and  until 
the  hearing  and  decision  of  said  motion,  the  aforesaid  defend- 
ants, The  City  of  Brooklyn  and  the  Common  Council  of  the 
City  of  Brooklyn,  and  each  and  every  member  thereof,  be  and 
they  are  hereby  enjoined  and  restrained,  them  and  each  of 
them,  from  voting,  acting  upon  or  considering  in  any  form  or 
manner  or  passing  any  resolution,  ordinance,  rule  or  regulation, 
altering  or  changing  the  route  of  the  defendant,  the  Brooklyn 
Elevated  Railvsray  Company,  in  the  city  of  Brooklyn,  from  the 
route  designated  in  the  charter  of  said  company  or  its  successors 
or  any  persons  in  interest,  or  giving  or  granting  any  privileges  or 
franchise  to  said  defendant  railway  company  over,  along,  upon 
or  through  or  across  any  of  the  streets,  avenues,  or  places,  or 
any  portion  thereof  named  in  the  resolution  set  forth  in  the 
plaintiff's  complaint  hereto  annexed,  or  from  voting  or  doing 
any  act  to  override,  or  pass  any  resolution  or  rule  to  reconsider 
the  veto  or  disapproval  of  the  mayor  of  the  city  of  Brooklyn, 
of  the  resolution  aforesaid. 

And  it  is  further  ordered,  that  said  defendant,  the  City  of 
Brooklyn  and  the  Common  Council  thereof,  and  each  and 
every  member  thereof,  be  and  they  are  hereby  restrained  from 
giving,  granting,  or  in  any  way  or  manner  conferring  on  the 
said  B.  E.  R.  C.,  their  counselors,  attorneys,  servants  and 
agents,  or  the  defendants,  J.  E.  L.  or  S.  M.  S.,  as  receivers  of 
said  B.  E.  K.  C,  or  their  associates,  successors  or  assigns,  their 
counselors,  attorneys,  agents,  servants,  or  any  person  or  persons 
whomsoever,  the  right,  liberty,  privilege  or  franchise  of  con- 
structing or  maintaining  an  elevated  railway  or  any  railway  in 
any  of  the  streets  or  avenues  thereof  mentioned  in  the  afore- 
said resolution. 

And  it  is  further  ordered,  that  the  said  defendant,  the  B.  E. 
R.  C.  and  J.  R.  L.  and  S.  M.  S.,  its  receivers,  are  and  each  of 
them  is  hereby  enjoined  and  restrained  from  entering  into  or 
upon  any  of  the  streets  or  avenues  named  in  the  aforesaid 
resolution,  for  the  purpose  of  constructing  an  elevated  railway 
or  any  railway  therein,  and  from  digging  up  or  subverting  the 
soil,  or  doing  any  act  in  the  streets  or  avenues  aforesaid  tending 
to  encumber  them  or  any  part  thereof,  or  to  prevent  the  free 
and  common  use  thereof,  as  the  same  have  been  heretofore 
enjoyed,  untU  the  further  order  of  this  court. 

[Authentication  as  in  Form  491,^.  3,  of  this  Volume.'] 
\If  a  court  order  take  'certified  copies  for  service.'] 
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Form  No.  521. 
Iiytuiction  in  aid  of  attachment,  with  order  to  show  cause. 

[Title  cmd  recitals  according  to  the  case;  see  Form  516,  _p.  49.] 

Oedeked,  that  the  defendant  Y.  Z.,  his  agents,  attorneys 
and  servants,  be  and  each  of  them  hereby  are  enjoined  and 
restrained  from  receiving,  and  the  sheriff  of  the  [city  and] 
county  of  ,  is  enjoined  and  restrained  from  paying  to 

them  or  any  of  them  any  of  the  proceeds  of  the  sales  of  the 
property  of  said  Y.  Z.,  in  satisfaction  in  whole  or  in  part  of  the 
executions  issued  upon  the  judgments  in  favor  of  said  [naming 
theml,  and  let  the  said  [names]  show  cause  before  [one  of  the 
Justices  of]  this  court  [at  a  Special  Term  to  be  held]  [at. 
Chambers]  in  ,  on  the  day  of  j  18    ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel 

can  be  heard,  why  said  injunction  should  not  be  continued,  and 
why  the  proceeds  aforesaid,  otherwise  applicable  to  the  pay- 
ment of  said  executions,  should  not  be  held  by  said  sheriff 
until  the  final  determination  of  this  action.  [Let  service  of 
this  order  to  show  cause  on  or  before  the         day  of  ,  be 

sufiicient  notice.] 

[Authentication  as  in  Form,  491,^.  3,  of  this  Volume.'] 

[If  a  court  order  take  certified  copies  for  service^ 


Form  No.  532. 

Irgonction  against  summary  proceedings  to  dispossess ;  with  order  to 

show  cause. 

[As  vn  Form  616  to  the  *,  continuing :]  and  the  plaintiff 
having  given  the  undertaMng  required  by  law ;  now,  on  motion 
of  A.  T.  for  plaintiff, 

Oedeeed,  that  the  defendants,  and  each  of  them,  and  their  and 
each  of  their  agents,  attorneys,  solicitors,  and  deputies,  and  each 
and  every  other  person  or  persons,  on  their  behalf,  or  on  behalf  of 
any  of  such  defendants,  are  hereby  enjoined,  restrained  and  for- 
bidden from  in  anywise  interfering;  with  the  peaceable  use  and 
enjoyment  of  the  store,  cellar  and  first  loft  of  the  dwelling  and 
premises  known  by  the  street  number  as  ISTo.  street, 

in  ,  and  from  dispossessing  or  evicting  him  therefrom 
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[not  to  exceed  twenty  days  from  date^Jj  and  until  the  further 
order  of  this  court  in  the  premises :  this  preliminary  injunction 
is  granted  and  obtained  on  the  ground  that  the  District  Court 
in  the  city  of  New  York,  for  the  Third  Judicial  District  [of 
which  the  defendant  G.  W.  P.  is  justice'],  had  no  jurisdiction, 
nor  had  said  [defendant]  G.  W.  P.,  as  justice  or  otherwise, 
jurisdiction  [&c.,  &c.,  or  other  sufficient  ground^ 

And  let  the  defendants  or  their  attorneys  show  cause  before 
me  [or,  this  court]  on  the  day  of  j  18     ,  at 

o'clock  in  the  noon  of  that  day^  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  this  injunction  should  not  be  made 
absolute  and  permanent  and  continued  during  the  pendency  of 
this  action,  and  why  plaintiff  should  not  have  such  other  and 
further  relief  as  may  be  just ;  and  let  service  of  this  order  and 
the  papers  on  which  it  is  granted,  on  [this  day],  be  sufficient. 

[Authentication  as  in  Form  491,^.  3,  of  this  Volume.] 
[If  a  court  order  take  certified  copies  for  service.] 


Form  No.  523, 
Injunction  in  action  of  interpleader,  with  order  to  show  cause.* 

[JVame  of]  Court  [or  if  a  court  order] 

At  a  special  term  [dtc,  as  in  Form 
Wo.  493,^.  4,  of  this  Volume]. 
[Title  of  action.] 

It  appearing  satisfactorily  to  me  [or,  to  this  court],  by  the 
verified  complaint  of   A.  B.,  verified  ,  18     ,  and  the 

affidavits  of  M.  JST.  and  O,  P.,  verified  [the  same  day],  that  the 
plaintiff  is  in  possession  of  certain  personal  property  to  which 

'  See  Stay  of  Proceedings,  Vol.  I,  30  id.,  313.    As  to  avoiding  the  ob- 

p.  437.  jections  by  bringing  an  action  for  the 

'  See,  as  to  impropriety  of  enjoin-  determination  of    conflicting  claims 

ing  the  court,  Vol.  I,  pp.  814,  218 ;  when  the  case  is  within  the  statute 

and  Tyler  «.  Hamersley,  44  Gonn.,  (N.  Y.  Code  Giv.  Pro.,  §  1638),  see. 

419.  Stamm  v.  Bostwick,  30  Hun,  70.  ' 

^  Compare  Sherman  «.  Wright,  49         In  a  doubtful  case  the  rights  of 

N.  T.,  227.    N.  T.  Oode  Civ.  Pro.,  the  defendant  may  be  protected  by 

g  2265 ;  Jessurun  v.  Mackie,  24  Hun,  ordering  rents  to  be  paid  into  court 

624  ;  Knox  v.  McDonald,  35  id.,  268;  or  deposited  with  a  trust  company,  as 

and  AN).  An.  Dig.  tit.  Injunction  ;  a  condition  of  granting  the  injunc- 

Matter  of  White,  12  Abb.  N.  G.,  848  ;  tion.  Id.    See  Payment  into  Coukt. 
London  v.  Board  of  Supervisors,  34         *  As  to  who  may  make  this  order, 

Hun,  75  ;  Armstrong  v.  Cummings,  see  notes  1  and  3  to  Form  516,  p.  49. 
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he  makes  no  claim  and  in  which  he  has  no  interest,  and  that 
said  property  is  -claimed  by  both  of  the  defendants,  and  that 
the  plaintiff  does  not  know  to  whom  to  deliver  it,  and  has  no 
means  of  ascertaining,  and  it  appearing  that  the  defendant  "W". 
X.  threatens  to  bring  a  replevin  suit  against  the  plaintiff ;  *  and 
the  plaintiff  having  given  an  undertaking  as  prescribed  by  law : 
Now,  on  motion  ol  J).  P.  H.,  attorney  for  the  plaintiff, 

Oedeeed,  that  the  defendants  and  their  and  each  of  their 
assigns,  agents,  attorneys  and  servants  be  and  each  of  them  is 
enjoined  and  restrained  from  taking  any  proceedings  against 
said  plaintiff  in  relation  to  the  property  referred  to  in  said 
complaint. 

And,  upon  service  of  this  order  and  copies  of  the  papers 
hereinbefore  mentioned  on  said  defendants  [three]  days  before 
the  return  day  below  mentioned,  let  said  defendants  show 
cause  before  [me — or,  one  of  the  judges — of]  this  court,  at  a 
Special  Term  thereof  [at  Chambers],  at  the  Court  House  in 
the  city  of  ,  on  the  day  of  ,  1 8     ,  at 

o'clock  A.  M.  of  said  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  why  the  foregoing  order  or  some  order  to  be  made  of 
like  purport  and  effect  should  not  be  continued  until  the  final 
judgment  in  this  action,  upon  plaintiff''s  delivering  said  prop- 
erty as  the  court  shall  direct ;  and  until  this  order  is  modified 
let  the  same  be  in  full  force  and  effect. 

[Authentication  as  in  Form  491,^.  3,  of  this  Volume-I 

[If  a  court  order  take  certified  copies  for  service.] 


Form  No.  524. 

Injunction  ex  parte,  by  judge  or  court,  where  the  right  depends  on 
extrinsic  facts : — General  Form ;  -with  or  without  order  to  show 
cause  why  it  should  not  be  continued.' 

[Title  qfl  Court  [or  if  a  court  order] 

At  a  special  term  [cfec,  as  in  Form 
No.  493,^.  4,  of  this  Volume]. 
[Or  if  to  enjoin  a  State  officer] 

At  a  general  term  [tfic,  as  inForm 
No.  493,  jp.  5]. 
[Title  of  action.] 

It  appearing  satisfactorily  to  me  [or,  to  the  court],  by  the 


1  As  to  who  may  make  the  order,  see  Notes  1,  3,  to  Form  516,  p.  49. 
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[complaint  herein  verified  the  day  of  5  18    ,  and 

the]  affidavit  of  A.  B.  and  0.  D.  verified  the        day  of  , 

18  ,  that  the  defendants  during  the  pendency  of  this  action 
are  procuring  or  suffering  to  be  done,  acts  in  violation  of  the 
plaintifi"'s  rights  respecting  the  subject  of  this  action  and 
tending  to  render  the  judgment  herein  ineffectual,  [specify 
particulars  briefly,  for  instance,  thus  and  that  the  plaintifi:' 
establishes  an  apparent  right  to  or  interest  in  the  property  of 
the  partnership  as  set  forth  in  the  complaint  which  is  in  the 
possession  of  the  defendants  to  this  action,  and  that  there  is 
danger  that  a  portion  of  the  same  will  be  removed  beyond  the 
jurisdiction  of  the  court,  or  lost  [or  substitute  or  add,  that  the 
defendant  during  the  pendency  of  the  action  threatens  or  is  about 
to  remove  or  to  dispose  of  his  property  with  intent  to  defraud 
the  plaintiff]. 

[Conti/nue  as  in  Form  ^\.Q,from  the  *,  on  p>.  50.] 


Form  No.  525. 

Another  Form ;  Iiijuiiction  agaiust  disposing  of  property  to  defraud 
plaintiff'  (in  divorce). 

[N'ame  of]  Court  [or  if  a  court  order] 

At  a  special  term  [c&c,  as  in  Form 
Eo.  493,  _p.  4,  <^'  this  Vohome']. 
[Title  of  action.] 

It  appearing  satisfactorily  to  me  [or,  to  this  court],  by  the 
[complaint  herein  verified  the        day  of  j  18     ,  and  the] 

affidavit  of  A.  B.,  verified  the  day  of  ,  18     ,  that 

sufficient  ground  exists,  to  wit,  briefly  stated ;  that  defendant 
has  been  conveying,  and  is  about  to  convey  away,  lease,  or 
otherwise  dispose  of  his  property  m  fraud  of  the  rights  and 
full  claims  and  demands  of  the  plaintift",  and  in  violation  of 
the  plaintiff's  rights  respecting  the  subject  of  the  action,  and 
tending  to  render  the  judgment  she  may  obtain  herein  ineffect- 
ual ;  and  the  defendant  is  about  to  dispose  of  his  property  w\th 
intent  to  defraud  plaintiff ;  and  that  it  appears  from  the  com- 
plaint that  the  defendant  has  done,  and  committed,  and  is 

'  According  to  Reubens  v.  Joel,  13         The  same  facts  are  also  a  ground 

If.  F.,488,  such  an  injunction  might  be  for  arrest  and  for  attachment  in  cer- 

had  in  an  action  by  a  simple  contract  tain  actions. 

creditor,  against  a  threatened  future         As  to  who  may  make  the  order, 

fraudulent  disposal  of  property  by  see  Notes  1,  2,  to  Form  516,  p.  49. 
the  debtor. 
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about  to  commit  and  continue  his  acts  in  relation  to  disposing 
of  his  property  [leaving  and  separating  from  this  plaintiff,  liis 
wife,  without  adequately  providing  for  her  support  and  that  of 
his  adopted  child],  during  the  pendency  of  this  action,  and 
thereafter,  to  the  injury  of  this  plaintifE :  Now,  on  motion  of 
A.  T.,  attorney  for  plaintifE, 

Oedeebd,  that  the  defendant,  J.  G.,  his  agents,  attorneys, 
and  servants,  refrain  from,  and  he  and  they  are  hereby 
enjoined  and  restrained  from  conveying,  transferring,  and 
encumbering,  or  otherwise  disposing  of  any  of  his  or  any  real 
or  personal  property  standing  in  his  name  or  owned  by  him, 
wheresoever  situated'  [and  he  is  likewise  hereby  restrained 
from  interfering  with  this  plaintifE  in  her  peaceably  occupying 
the  house  and  premises  No.         ,  street,  where  she 

now  resides,  and  of  keeping  and  using  as  her  own  the  furniture 
therein ;  and  is  enjoined  against  removing  the  same,  or  any 
portion  therefrom ;  and  is  further  ordered  to  refrain  from 
abusing  or  maltreating  this  plaintifE],  until  the  further  order  of 
this  court,  and  in  case  of  disobedience  to  this  order,  you  will 
be  liable  to  the  punishment  therefor  so  prescribed  by  law. 

[Authentication  as  in  Form  491,^.  .3,  of  this  Volume.'] 
\If  a  cov/rt  order  take  certified  copies  for  service.] 


Form  No.  526, 
Another  Form — against  sheriff's  interference  with  receiver." 

\Nam.e  of]  Court  [or  if  a  court  order] 

At  a  special  term  [c6c.,  as  in  Form 
No.  493,  f.  4,  of  this  Volume]. 
[Title  of  action.] 

A  petition  having  been  filed  in  this  court  by  J.  F.  A.  the 

>  In  Rossman  v.  Eossman  (Mich.,         The  injunction  in  that  case  had 

1886),  29  NorthwesUrn Sep.,  33,  Morse,  been  modified  so  as  to  enable  defend- 

J.,  in  a  dissenting  opinion,  says :  "It  is  ant  to  sell  for  the  purpose  of  raising 

intimated  by  Mr.  Justice  Sherwood,  in  money  to  pay  plaintiff's  alimony 
his  opinion  in  Froman  v.  Froman,  63         «  As  an  injunction,  this  may  be 

ificA.,  584;  s.  clQ-ZVi  W.  i?ep.,198,that  made  by  a  .judge  or  by  the  court.  See 

the  injunction  in  a  case  like  this  does  note  3  to  Form  516.    But  such  an 

not  stand  in  the  way  of  the  defendant's  order  as  this  is  not  subject  to  the  stat- 

raising  money  by  mortgage,  if  it  is  utory  restrictions  on  injunctions  gen- 

for  the  purpose  of  paying  alimony,  erally.    See  WoerishoefEer  v   Korth 

I  cannot  agree  with  him  in  such  Kiver  Constr.  Co.,  99  IN.  T.  398 
opinion."  '     '' 
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receiver  in  this  action,  asking  for  an  order  therein,  restraining 
the  Bherifl:  of  [the  city  and  county  of]  ,  his  agents,  &c., 

from  making  any  sale  of  certain  property,  viz. :  being  603 
boxes  of  electrotype  and  stereotype  plates  upon  which  he 
claimed  to  have  levied  by  virtue  of  an  execution  in  favor  of 
J.  J.  L.  &  Co.,  against  one  J.  M.,  and  also  for  an  order  that 
J.  J.  L.  and  "W".  J.  D.,  copartners  in  business  under  the  firm 
name  of  J.  J.  L.  &  Co.,  deliver  up  to  the  petitioner  the  stereo- 
type and  electrotype  plates  so  levied  on,  &c. ;  and  an  order  to 
show  cause  having  been  made  by  me  on  the         day  of  , 

18      (in  the  above  entitled  action),  and  returnable  on  the 
day  of  ,  18     ,  at  a  Special  Term  held  at  the  Chambers 

of  this  court,  and  the  same  having  been  adjourned  to  this  day, 
by  consent,  and  the  same  coming  on  this  day  to  be  heard :  Now, 
on  reading  and  filing  said  petition,  and  the  affidavits  of  J.  E. 
M.  and  J.  J.  L.,  and  on  hearing  T.  D.  R.  on  behalf  of  J.  F.  A.,  the 
receiver,  and  J.  R.  M.  on  behalf  of  J.  J.  L.  &  Co.,  and  E.  J.  C, 
Esq.,  on  behalf  of  the  sheriff  of  the  [city  and]  county  of  , 

no  sufficient  cause  to  the  contrary  being  shown,  Oedebed, 
that  the  said  sheriff  of  the  county  of  ,  and  his  agents 

and  servants,  be  enjoined  and  restrained  from  making  any  and 
all  sales  of  the  property,  viz.,  602  boxes  of  electrotype  and 
stereotype  plates  which  were  formerly  the  property  of  J.  M., 
and  any  and  all  property  levied  upon  by  him  as  alleged  upon 
an  execution  in  favor  of  J.  J.  L.  and  W.  J.  D.  against  J.  M., 
and  also  from  in  any  way  interfering  therewith,  and  that  the 
sheriff  deliver  up  possession  forthwith  of  such  property  afore- 
said as  may  be  in  his  possession  and  control  to  said  receiver. 

And  it  is  further  ordered,  that  the  said  sheriff  withdraw  all 
levy  from  any  property  passing  to  the  receiver. 

[Authentication  as  in  Form  491,  j?.  3,  of  this  Vol.j 

[If  a  court  order  take  certified  copies  for  service.] 


Form  No.  527. 
Condition  as  to  further  security,'  and  speeding  appeal. 

This  order  is  granted  on  condition  (1)  That  the  plaintiff  exe- 
cute and  file,  at  the  time  of  entering  this  order,  an  undertaking 
in  the  sum  of  dpUars,  with  one  or  more  sureties,  to  the 

"  See  p.  258,  of  Volume  I,  and    Newton  v.  Bussell,  87  IT.    T.,  537, 

modifying  24  Mun,  40. 
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effect  that  the  plaintiff  will  pay  to  the  defendants  so  enjoined 
such  damages,  not  exceeding  the  said  sum  of  dollars,  as 

they  may  sustain  by  reason  of  the  injunction,  if  the  court  finally 
decides  that  the  plaintiff  was  not  entitled  thereto,  such  under- 
taking to  be  without  prejudice  to  an  application  on  the  part  of 
the  defendants  to  increase  the  said  security  still  further  in  the 
event  that  the  court  of  aflirm  the  decree  of 

the  surrogate  of  the  county  of  ,  made  on  the  day 

of  ,18    ,  as  in  the  matter  of  the  estate  of  A.  H.,  de- 

ceased, and  an  appeal  is  taken  from  said  order  of  affirmance  to 
the  Court  of  Appeals. 

(2)  That  the  plaintiff  shall  be  prepared  on  his  part  to  argue 
any  appeal  from  this  order  at  the  next  General  Term  of  this 
court. 

If  the  undertaking  above  required  be  not  given,  approved 
and  filed  within  days,  the  said  motion  is  hereby  there- 

upon denied,  and  said  temporary  injunction  shall  thereupon 
cease  and  fall. 


Form  No.  528. 

Injunction,  afler'contested  motion,  on  notice  or  order  to  show  cause. 

[I^ame  of\  Court  \prif  a  court  order] 

At  a  special  term  [cfec,  as  in  Form, 

^.  .  No.  ^^2,,  p.  J^,  of  this  Yolumel. 

\Title  of  action.] 

A  raotion  having  been  heretofore  made  herein  on  behalf  of 
the  plaintiff  for  an  order  of  injunction  during  the  pendency  of 
this  action  \or,  until  the  further  order  of  the  court] ;  now  on 
reading  [the  complaint  herein  verified — and  filed — the 
day  of  ,  18     ],  and  the  affidavits  of  M.  N.  and  O.  P., 

verified  the  day  of  ,  from  which  it  satisfactorily 

appears  to  me  \pr,  to  this  court — recite  ground  of  injunction, 
see  Forms  516  and  52i] ;  and  after  hearing  A.  S.,  of  counsel  for 
plaintiff,  for  the  motion,  and  T.  G.  S.,  of  counsel  for  defend- 
ant, in  opposition  [if  the  undertaking  has  already  leen  given 
add,  and  the  plaintiff  having  given  an  undertaking  as  required 
by  law  in  the  sum  of  doUars^]:  Now,  on  motion  of  W.  I. 

"W.,  attorney  for  plaintiff, 

•'  ^  «eCTirity_  not  yet  given  is  re-    and  insert  at  the  end  of  the  above 
qmred,  and  it  is  desired  to  enter  the    order  a  condition.    See  last  Form 
order  before  giving  it,  omit  this  clause 
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Oedeeed,  that  during  the  pendency  of  this  action  the  de- 
fendants [names]  and  each  of  them  and  their  agents,  attorneys, 
and  servants  [and  officers — or,  deputies],  he  and  hereby  are  en- 
joined and  prohibited  from  [contmuing  as  in  other  Forms].  And 
that  the  defendants  [names]  paiy  to  the  plaintiff's  attorneys 
dollars  costs  of  this  motion. 

[Authentication  as  in  Form,  491,^,  3,  of  this  Vol.] 

[^  a  cov/rt  order  take  certified  copies  for  service.] 


Form  No.  529. 

Leave  reserved,  in  denial,  to  apply  again,  or  in  a  partial  injunction 
to  apply  for  more  stringent  irgonction,  on  further  evidence.' 

This  order  is  without  prejudice  to  any  further  application 
the  plaintifE  may  be  advised  to  make  in  respect  to  [designabi/ng 
subject]  after  [having  access  to  and  inspection  of  the  books  and 
papers  of  said  ]. 


Form  No.  530. 
Leave  to  defendant  to  move  to  modify  or  dissolve.' 

Defendant  has  leave  to  move  to  vacate  or  modify  this 
injunction  on  the  same  papers  or  on  papers  presented  on  his 
behalf,  or  both. 

Form  No,  531. 
Order  denying  motion  without  prejudice. 

[Title  of  court  and  cause.] 

Upon  reading  [the  complaint  in  this  action,  and  affidavit  of 
M.  N.],  and  on  hearing  O.  P.  for  the  plaintiff, 

Oedebed,  that  the  plaintiff''s  motion  for  an  injunction  be 
denied,  without  prejudice  to  its  renewal  upon  the  same  or  other 
papers. 


'  See  Vol.  I,  p.  191.  » See  iV:  i:  Code  Civ.  Pro.,  §  637. 
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m.   STATEMENTS    OF  ACTS  ENJOINED,  TO   BE   INSERTED  IN 
FOREGOING    FORMS. 

1.      As      TO      BBAL      PROPEKTT. 

532.  A^aimt  trespass  to  real  property.^}— 'From  taking,  or  attempting  to 
take  or  hold  possession  of  the  beach  lands  of  the  plaintiff  at  ,  county 

of  ,  State  of  (and  which  are  hereinafter  more  particularly  de- 

scribed), or  any  portion  thereof;  and  from  doing,  or  causing  or  permitting  to 
be  done,  any  act  or  thing  whereby  the  rights  of  the  plaintiff  to  the  possession 
of  the  said  lands  may  in  any  manner  be  impaired.     [^Desmption.l 

633.  Against  waste  or  alienation.'] — From  pulling  down  or  otherwise  injur- 
ing the  buildings  standing  on  the  premises  hereinafter  described,  or  any  part 
thereof,  or  from  committing  any  waste,  spoil,  destruction  or  damages  upon  the 
said  premises,  and  from  executing  or  procuring  to  be  executed  any  convey- 
ance of  the  said  premises,  to  any  person  or  persons  other  than  to  the  plaintiff, 
or  as  he  shall  direct. 

The  said  premises  are  known  as  ,  and  are  bounded  and  described 

as  follows  [descriptionl. 

534.  Against  wa^te  hy  cutting  timber. ^Srom.  cutting  down,  feUing,  bark- 
ing, or  otherwise  wasting  or  impairing  any  timber-trees,  or  underwood  stand- 
ing and  growing  on  the  premises  hereinafter  described,  and  from  removing 
any  such  timber  or  wood,  and  from  committing  any  further  or  other  waste, 
spoil,  destruction  or  damages  in  or  upon  premises  below  described,  to  vrit 
[description']. 

535.  Against  contractor  using  lands  except  for  his  work.] — From  letting  or 
attempting  to  let  the  lands  hereinafter  described,  and  from  giving  any  license 
to  enter  upon  such  lands,  or  to  erect  any  structures,  or  to  place  any  materials, 
or  to  conduct  any  business  thereon,  or  to  interfere  therewith,  and  from  himself 
erecting  any  structures  or  conducting  any  business  thereon,  or  interfering 
therewith  otherwise  than  in  fulfillment  of  his  contract  with  plaintiff, ^^  bearing 
date  the  day  of  ,  18  .  But  nothing  herein  contained  shall  pre- 
vent his  use  of  the  stable  upon  said  lands  in  connection  with  and  for  the  pur- 
pose of  said  contract,  or  the  removal  by  him  of  said  stable  from  said  lands 
upon  the  completion  of  his  said  contract,  or  sooner  if  he  so  desires. ^ 

536.  Against  working  a  mine.*] — ^From  working  the  veins  or  seams  of  coal, 
iron,  stone,  and  other  minerals  lying  in,  upon,  or  under  the  [designate  lands], 
and  from  digging,  getting  and  carrying  away,  or  selUng,  or  disposing  of  the 
coal,  culm  and  iron,  stone,  and  other  minerals  produced  therefrom. 

537.  Against  tenant  of  a  mine.] — From  carrying  the  brick-clay,  or  bricks, 
or  tiles  made  thereof,  off  the  land  [designating  it] ;  from  working  away  sufB- 
cient  barriers  in  the  searn  in  the  parts  adjoining ;  from  making  a  communicar 
tion  into  adjoining  collieries,  and  from  draining  any  other  mines,  or  permit- 
tmg  the  same  to  be  drained,  by  means  of  the  demised  colliery ;  and  from  per- 
mitting the  communication  complained  of  to  continue  open,  and  from  permit- 
ting any  water  to  flow  through  the  same  into  the  demised  colliery ;  and  from 
raising,  by  means  of  the  shafts  on  the  demised  premises,  any  coal  of  any 
other  proprietor;  and  from  carrying  the  same  over  the  demised  premises. '^ 


'  From  Muhys.  Norton,  100 iVr.r.,  mert,  45  N.  T.,  708;  Norton  v.  Sny- 

434.  der,  3  Sun,  82 ;  Howe  «.  Rochester 

^  Compare  note  2  on  p.  38.  Iron  Mfg.  Co. ,  66  Barb.,  593;  Thomas 

'  See  also  Wheelock  e.  Noonan,  53  Iron  Co.  v.  Allentown  M.  Co    38  iT 

Super.  Ct  (J.  &  8.),  286.  J.  Eq.,  77. 

«  See  West  Point  Iron  Co.  ■».  Rey-         '  This  Fonn  is  sustained  by  Earl  of 
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638.  Affoinst  taking  possession  of  lands  without  payment. '] — From  entering 
upon  any  part  of  the  lands  hereinafter  described,  until  the  said  defendants 
shall  have  paid  the  plaintiff  dollars;  and  that  if  the  said  defendants 

shall  not  pay  the  said  sum  oi  dollars,  being  the  residue  of  the  pur- 

chase-money of  said  lands,  by  the  said  day  of  ,  then,  and  in 

such  case  the  said  defendants  are  hereby  restrained  from  in  any  wise  proceed- 
ing with  the  works  of  their  railroad,  in,  upon,  or  over  any  part  of  the  said 
lands. 

The  said  premises  are  known  as  ,  and  bounded  and  described  as 

follows  [deseriptionl. 

539.  Against  taking  rents  and  profits.] — From  collecting,  receiving,  or  in- 
termeddling with  the  rents  and  profits  of  the  premises  known  as  ,  at 

,  and  described  as  follows  Idescription]. 

540.  Against  tax  or  assessment  sale,  t6c.'] — From  granting  a  declaration  or 
declarations  of  sale  of  the  real  estate  of  said  plaintiffs  respectively  below  de- 
scribed, or  of  any  part  thereof,  or  doing  any  act  or  thing  to  enforce  the  pay- 
ment or  collection  of  those  portions  or  any  part  thereof,  of  an  assessment  for 

dollars  assessed  upon  the  said  real  estate  of  said  plaintiffs  respectively, 
on  or  about  the  day  of  ,  18    . 

641.  Against  removing  fixtures.'] — From  removing  or  causing  to  be  removed 
any  [bricks,  timber,  building  materials,  copper  pans,  or  fixtures]  from  the 
premises  known  as  ,  at  ,  and  described  as  follows  [description]. 

543.  Against  nuisance — burning  brick.'] — From  burning  or  manufactur- 
ing, or  causing  to  be  burnt  or  manufactured,  bricks  on  a  piece  of  land  or 
premises  in  the  defendant's  possession,-  situate  in  the  town  of  ,  in  the 

county  of  [describe  the  premises  by  name  or  abuttals,  or  otherwise;  for 

instance,  by  abuttals,  thus :  abutting  on  the  east,  south  and  west  on  the  lands 
and  premises  of  the  plaintiff],  and  so  as  to  occasion  damage  or  annoyance  to 
the  plaintiff  as  owner,  or  to  his  tenants  respectively  as  occupiers,  of  a  dwell- 
ing-house of  the  plaintiff  [describe  the  plaintiff's  premises],  situate  in 
aforesaid. 

543.  Th^  same— continuance  of  slaughter-house.^] — From  occupying  a 
building  erected  by  the  defendant  Y.  Z.  on  the  north  side  of  street, 

between  the  -  and  avenues,  in  the  city  of  ,  as  a  slaughter- 

house, and  from  slaughtering  any  animals  in  such  building,  and  from  permit- 
ting the  building  to  be  used  as  a  slaughter-house. 

644.  Against  noisy  bells.] — From  toUing  or  ringing  the  chapel-bell  and  the 
church-bells  in  the  church  or  chapel  at     "        ,  or  any  of  such  bells, 

and  from  permitting  the  said  beU  or  bells,  or  any  of  them,  to  be  tolled  or 
rung  so  as  to  cause  or  occasion  any  nuisance,  disturbance  or  annoyance  to  the 
plaintiff  and  his  family  residing  in  his  dwelling  house  at  [designating  resi- 


Mexborough  v.  Bower,  7  Beav.  (29  '  See  Campbell  v.  Seaman,  63  iV". 

Mig.  Ch.),  137.  Y.,  668 ;  affl'g  3  iSupm.  Ct.  (T.  &  C), 

'  See  Falker  ».  N.  T.,  "West  Shore,  831;  Mulligan  «.  Elias,  13  Abb.  Pr., 

&c.,  Ey  Co.,  17  Abb.  N.  C,  379.  N.  8.,  359. 

2  See  Hurlburt «.  Banks,  1  Abb.  IT.  *  See  Dubois  v.  Budlong,  15  Abb. 

a,  157 ;  s.  c,  53  How.  Pr.,  196;  67  N.  Pr.,  445;  s.  c.  10  Bosw.,  700. 

F,  568;  Hassen  v.  City  of  Rochester,  As  to  livery  stable,  see  Flint  «. 

65  N.   T.,  516;  rev'g  6  Bans.,  185;  Russell,  5  Dill.,  151;  s.  0.,  8  Cent.  B. 

Scott   V.   Onderdonk.   14  K    ¥.,  9;  J.,  68;  7  BeporUr,  365. 

Western  R.  R.  Co.  «.  Nolan,  48  N.  =  This  Form  is  from  Soltau  v.  De 

y.,  513;  Rome,  Watertown.&cR.R,  Held,  3  Sim.,  If.  8.,  (43  Bng.  Ch.), 

Co.  «.  Smith,  39  Mun,  338.  133.    See  Baltimore,  &c.,  R.  R.  Co.  v. 

Vol.  II.— 5 
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545.  Against  obsl/ruetiTig  lights.'] — From  rebiiilding,  or  completing,  or 
improving  the  messuage  or  dwelling-house  [designating  if],  or  making  or 
erecting  any  building  or  improvements  whatsoever,  in  such  a  manner  as  to 
darken,  injure,  or  obstruct  any  of  the  [ancient]  lights  or  windows  of  the 
plaintiff's  messuages  or  tenements,  or  either  of  themXdesignatiTig  them],  until 
the  further  order  of  the  court.' 

546.  Against  removing  plaintiff's  obstructions  to  defendant  slights.] — From 
tearing  down,  bursting  through,  knocking,  piying  or  pushing  off,  breaking, 
injuring  or  interfering  with  coverings  placed  or  to  be  placed  over  or  upon  the 
openings  in  the  wall  between  the  premises  No.  street  and  No. 

street,  in  the  city  of  ,  respectively  owned  by  the  defendant 

and  the  plaintiff. 

547.  Against  undermining  plaintiff's  land.] — From  excavating  or  remov- 
ing any  soil  or  other  material  from  any  land  adjoining  the  plaintiff's  premises 
[designating  them],  which  shall  cause  the  plaintiff's  land,  by  reason  of  the 
[Withdrawal  of  its  lateral  support,  to  fall  away  or  subside.' 

548.  Against  obstructing  streams,  &c.] — From  discharging  or  dumping  into 
the  river,  or  into  any  of  its  forks  or  branches,  or  into  any  stream  or 
tributary  to  said  river,  or  any  of  its  forks  or  branches,  and  especially  Into 

creek,  ravine,  any  of  the  tailings,  boulders,  cobblestones,  gravel, 

sand,  clay,  debris  or  refuse  matter  from  any  of  the  tracts  of  mineral  land  or 
mines  described  in  the  complaint;  and  also  from  causing  or  sxiffering  to  flow 
into  said  rivers,  creeks,  or  tributary  streams  aforesaid,  therefrom,  any  of  the 
tailings,  boulders,  cobble-stones,  gravel,  sand,  clay,  or  refuse  matter  resulting 
or  arising  from  mining  thereon.* 

549.  Against  obstructing  tow-path  or  navigation.] — From  in  any  way 
damaging  or  obstructing  the  towing  path,  or  using  the  same  in  any  manner 
which  interferes  with  its  free  use  for  the  navigation  of  the  said  river.* 

550.  Against  stopping  a  way.] — From  stopping  up,  obstructing  or  injuring, 
or  from  continuing  to  stop  up,  obstruct  or  injure  the  free  passage  of  [distineUy 
designating  the  way]. 


Fifth  Baptist  Church,  108  TI.  S.,  317  fering  to  flow  into  said  creeks,  or 
(railroad  noises).  tributary  streams  aforesaid,  any  tail- 
'  This  Form  is  from  Backs.  Stacy,  ings,  boulders,  cobble-stones,  gravel, 
S  Buss.  {Eng.  Oh.),  121.  sand,  clay,  or  refuse  matter  there- 
See  note  on  p.  38  of  this  Volume,  from." 

« This  Form  is  sustained  by  Far-  Savpyer,  J.,  says  of  the  injunction 

rand  ».  Marshall,  19  Bavb.,  380.    See  in  the  text:  "  This  language  was  care- 

Dorrity  ®.   Eapp,  4  Abb.  N.  a,  292;  fuUy  considered  when  the  terms  of  the 

s.  c,  72  N.  r.,  807;  rev'g  11  Hun,  decree  were  settled,  and  I  do  not  think 

374.     See  also  20  JfoaA'a  .firejr.,  344.  it  broader  or  more  comprehensive  than 

The  defendant   should  not  be  abso-  either  the  prayer  or  the  allegations  in 

lutely  enjoined  from  digging.  the  body  of  the  bill  justified.     It  can 

3  From  Re  North  Bloomfleld  Grav-  make  no  difl'erence  whether  the  refuse 

el  Mining  Co,,  ^T  Fed.  B.,  795.  In  this  matter  is  thrown  into  the  streams  by 

case  the  prayer  of  the  bill  was  to  en-  what  is  strictly  called  hydraulic  min- 

join  "from  discharging  or  dumping  ing  or  drift  mining.   This  can  only  be 

into  the  nver,  or  any  of  its  forks  a  question  of  degree  in  the  iniurv  re- 

or   tributary   streams,  or  into  suiting." 

creek,  any  of  the  tailings,  boulders,  "■  From     The    Lea    Conservancy 

cobble-stones,  gravel,   sand,  clay,  de-  Board  ».  Button  45  Law  Times  B 

hris,  or  refuse  matter,   from  any  of  N.   8.   {B.  of  i,.),  385,  where    the 

their  said  tracts  of  mineral  lands  or  breadth  of  its  terms  is  discussed, 
mines;  and  also  from  causing  or  suf- 
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551.  Against  dmerUng  a  water-course.]— From,  diverting  the  water-course 
and  water  therein,  on  the  8.  E.  i  of  the  N.  W.  i  of  section  29,  township  77, 
range  36,  in  Cass  county,  Iowa,  from  its  natural  course,  running  in  a  south 
and  southeast  direction  across  said  land,  and  from  turning  the  water  from 
said  land  through  any  artificial  channel,  or  otherwise,  on  to  the  land  of 
plaintiff,  and  from  interfering  with  plaintiflE  in  his  lawful  and  proper  efforts 
to  return  said  water  to  the  natural  channel  and  course  through  said  land  of 
defendant  and  ofC  plaintiffs  land,  and  in  confining  said  water  to  the  original 
channel,  on  and  over  defendant's  lands;  and  defendant  is  hereby  enjoined  from 
obstructing  said  original  channel,  and  from  keeping  the  same  obstructed,  and 
from  so  plowing  or  ditching  his  land  as  to  cause  the  said  water  to  leave  the 
said  original  channel  and  flow  on  to  or  across  said  lands  of  plaintiff." 

553.  Against  erection,  and  to  compel  removal  of  bwildings.] — ^From  continu- 
ing the  projected  buUdings,  or  commencing  any  other  buildings  whatever,  on 
the  garden  or  plot  of  ground  described  as  follows  [description'],  or  any  part 
thereof;  and  also  from  permitting  such  part  of  the  said  buildings  as  have 
been  already  erected  on  the  said  garden  or  plot  of  ground  from  remaining 
thereon.' 

553.  Against  a/uthorising  the  laying  of  a  railroad  in  a  city  street] — That 
an  injunction-order  may  be  issued  by  this  court,  directed  to  the  said 
defendants,  the  mayor,  aldermen,  and  commonalty  of  the  city  of  ,  their 
counselors,  attorneys,  solicitors  and  agents,  restraining  and  enjoining  them, 
and  each  and  every  of  them,  and  all  others  acting  in  aid  or  assistance  of 
them,  from  granting  or  in  any  way  or  manner  authorizing  J.  S.  and  others, 
the  persons  named  in  a  resolution,  a  copy  of  which  is  hereto  annexed,  or  their 
associates,  or  any  other  person  or  persons  whomsoever,  the  right,  liberty,  or 
privilege  of  laying  a  double  or  any  track  for  a  railway  in  Broadway,  in  the 
city  of  ,  between  the  South  Ferry  and  street,  or  any  railway 
whatsoever  in  said  Broadway,  or  of  breaking  or  removing  the  pavement,  or 
in  any  other  manner  to  obstruct  the  said  street,  preparatory  to  or  for  the 
purpose  of  laying  or  establishing  any  railway  therein," 

554.  Against  laying  a  railroad  in  a  city  street.] — From  entering  into,  or 
upon  street  for  the  purpose  of  laying  or  establishing  a  railroad  thereon, 
and  from  digging  up  or  subverting  the  soil,  or  doing  any  other  act  in  said 
street  tending  to  incumber  it,  or  to  prevent  the  free  and  common  use  thereof, 
as  the  same  has  been  heretofore  enjoyed  [until  compensation  shall  have  been 
made  therefor,  pursuant  to  law]. 

555.  Against  building  in  violation  of  covenant.] — From  erecting  on  the 
piece  or  parcel  of  land  hereinafter  described  the  double  tenement,  apartment 
or  flat  house  now  in  process  of  construction  partly  thereon;  and  which  said 
piece  or  parcel  of  and  is  described  as  follows,  to  wit  Ideseription].* 

'  From  Benson  n.  Connors,  63  JoMfls,  in  instead  of  flowing  over  and  across 

6W;s.G.,lQItorthwesternIiep.,S12.  In  plain tifl:''s land." 

this  case  it  was  held  that  this  language  •  This  Form  is  from  Eankin  v. 

established  the  fact  that  a  natural  wa-  Huskisson,  4  Sim.  (6  Mig.  Oh.).  13. 

ter-course  existed,  and  did  not  refer  ^  This  Form  is  sustained  by  People 

merely  to  surface  water.    The  court  «.  Sturtevant,  9  J^.  T.,  363. 

further  say:  "  The  injunction  was  not  *  See  note  1,  p.  68. 

merely  negative  and  prohibitory  in  its  See  Trustees  of  Columbia  College 

character,  it  was  also  affirmative  and  v.  Lynch,  70  Jf.  T.,  441 ;  rev'g  39  Su- 

mandatory.    It  was  the  defendant's  per.  Ct.  (J.  &  8.),  373.  But  compare  a 

duty  thereunder  to  cease  the  obstruc-  further  decision  in  Trustees  of  Colum- 

tion  of  the  original  channel  of  the  wa-  bia  College  v.  Thacher,  87  iV.  T.,  311; 

ter-course.  This  he  could  only  accom-  s.  a,  41  Jm.  i?.,  365 ;  10  Abb.N.G., 

plish  by  opening  the  original  channel  335 ;  reVg  46  Super.  Gt.{J.  &  8.),  805, 

and  causing  the  water  to  flow  there-  and  qualifying  70  N.T.,  440. 
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556.  Another  Form.] — From  erecting  upon  [Jiere  designate  the  lanS]  any 
brewery,  or  other  building,  except  one  private  house  or  ornamental  cottage,  to 
be  erected  on  [designating  what  part].' 

557.  Against  change  in,  me  of  premises.] — From  using  or  occupying,  or 
permitting  to  be  used  or  occupied,  the  two  buUdings,  or  either  of  them, 
fronting  on  avenue  in  said  city,  and  situated  on  the  easterly  side  of 
said  avenue  next  north  of  street,  for  any  purpose  or_  business  other 
than  as  dwelling-houses;  except  that  defendant  is  permitted,  until  the 
determination  of  this  action,  to  use  the  same  in  the  condition  and  arrange- 
ment, externally,  as  they  were  during  the  season  of  18  ,  and  in  the  business 
then  pursued  therein. 

Also  from  erecting,  completing  or  maintaining  upon  said  defendant's  two 
buildings,  or  either  of  them,  any  structure  or  addition  which  shall  materially 
change  the  exterior  condition  thereof,  with  the  purpose  of  appropriating  the 
same  or  any  part  thereof  to  the  use  to.  which  said  buildings  were  applied 
during  the  season  of  18    . 

558.  Against  contractor  interfering  with  work  after  forfeiting  his  contract.] 
— From  retaining  possession  of,  or  entering  upon,  or  interfering  with,  the  main 
line  of  the  plaintiff's  railway  from  H.  to  C.,  and  the  branch  line  of  railway 
from  the  main  line  to  the  intended  junction  with  the  M.  and  L.  Railway  at 
T.,  and  the  works  connected  with  the  main  and  branch  lines  respectively;  and 
from  proceeding  in  any  manner  to  construct,  complete,  or  repair  the  works, 
by  the  contract  of  the  day  of  ,  18  ,  agreed  to  be  constructed, 
completed,  or  repaired,  or  any  of  such  works;  and  from  removing,  or  causing, 
or  permitting  to  be  removed,  the  materials  of  any  description  being  on  or 
about  the  said  lines  of  railway  and  works,  or  any  part  thereof  respectively,  or 
any  of  such  materials;  and  from  in  any  manner  interfering  with  or  disturb- 
ing the  possession  or  use  or  enjoyment  by  the  company,  their  officers,  con- 
tractors, agents,  servants,  or  workmen,  of  the  said  lines  of  railway  and  works, 
or  any  part  of  the  same  respectively;  and  from  in  any  manner  obstructing  or 
preventing  the  company,  their  officers,  contractors,  agents,  servants,  or  work- 
men, from  constructing,  completing,  or  repairing  the  said  works  by  the  con- 
tract agreed  to  be  constructed,  completed,  or  repaired,  or  any  of  such  works; 
and  from  in  any  manner  interfering  with  or  preventing  the  company,  their 
officers,  contractors,  agents,  servants,  or  workmen,  in  the  use  or  employment 
of  the  said  materials  in  constructing,  completing,  or  repairing  the  works,  or 
any  of  them.' 

559.  Against  underletting.] — From  granting  or  making,  or  contracting  to 
grant  or  make,  any  leases,  underleases,  or  assignments  of  any  part  of  the 
premises  [designating  them],  demised  by  A.  B.  to  C.  D.  by  a  lease  dated  on 

&C.3 

560.  Against  carrying  on  business  forbidden  by  lease.] — From  canring  on 
the  auction  business,  or  selling  goods  at  public  auction,  in  the  store  No. 

street,  in  the  city  of  ;  and  from  conducting  therein  any  business 

other  than  the  regular  dry  goods  jobbing  business.* 


1  See  Phenix  Ins.  Co.  ■».  Contmen-  '  This  Form  is  from  East  Lanca- 

tal  Ins.  Co.,  14  Abb.  Pr.,  M.  S.,  266 ;  shire  R.  R.  Co  v.  Hatterslev  8  Saa-e 

87  N.   T.,  400 ;  Wright  v.  Evans,  2  (33  Eng.  Oh.).  72.      ^'"''^^'®^'  °  ^'^^ 
Abb.  Pr-.N-  «.,  308.  a  ^s  to  apartment  houses,  see  Bar- 

This  Form  is  from  Maun  v.  Ste-  rmgtou  Ap.  Asso.  i).  Watson  38  Sun 

phens,  15  Sim.  (88  Mig.  Oh.),  377,  in  545  '  ' 

which  case  the  words,  "  which  shall         ■*  See  Howard  v.  Ellis    4  Sandf. 

be  ornamental,  rather  than  otherwise,  369 ;  Dodge  v.  Lambert  2'Bosw    570' 

to  the  surrounding  property,"  were  Ambler  «.  Skinner,  7  Sobt    561  ■'  Gil' 

struck  out  as  being  too  indefinite.  lUan  v.  Norton,  6  id.,  547*  Compare 
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561.  Against prevenUng  lessee  of  flieatre  from  using  if] — That  the  defend- 
ants herein,  their  lessees,  servants,  agents,  attorneys,  ana  each  of  them,  be 
and  they  hereby  are  restrained  and  enjoined  from  furnishing  to  any  person  or 
persons,  firm  or  firms,  corporation  or  corporations,  and  from  causing,  aiding 
in,  consenting  to,  or  allowing  and  abetting,  at  or  within  the  building  known 
as  the  "  ,"  in  the  city  of  ,  the  exhibition  of  any  interlude, 

tragedy,  comedy,  opera,  ballet,  play  or  minstrelsy,  other  than  that  given  by 
the  plaintiffs  combination,  known  as  The  Company,  during  the  week 

commencing  ,  18    ,  and  that  they  be  also  enjoined  and  restrained 

from  interfering  in  any  manner  with  the  rights  of  the  plaintiff  and  his  said 
[name  of  troupe]  to  take  possession  of  and  play  said  company  in  said 
during  said  week.' 

2.    As  TO  PBKSONAI.  PBOPKHTT. 

563.  Against  tfranaferring  negotiable  paper.] — From  indorsing,  assigning, 
or  in  any  way  transferring  [here  describe  the  pa/per  in  question,  for  instance, 
thus  .•]  a  bill  of  exchange  drawn  by  M.  N.  upon  the  above-named  A.  B.  for 
dollars,  bearing  date  on  or  about  the  day  of  ,  18    ,  and 

payable  months  after  said  date,  and  accepted  by  said  A.  B.  [or  thus,  the 

2,286  first  mortgage  bonds  of  the  D.  &  IT.  O.  R.  R.  Company,  numbered  from 
1  to  2,386,  inclusive,  or  25,400  shares  of  the  capital  stock  of  the  said  D.  &  N. 
O.  R.  R.  Company,  or  any  part  thereof,  assigned  and  transferred  by  the  de- 
fendant the  D.  &  N.  O.  Railway  Construction  Company  to  the  defendant  the 
M.  Trust  Company]. 

563.  Against  transfer  of  stocTc.] — From  transferring,  assigning,  hypothe- 
cating, incumbering  or  in  any  manner  disposing  of  or  interfering  with  the 

shares  of  the  stock  of  the  Company  [mentioned  and  referred 

to  in  the  complaint  herein^]  [except  to  the  plaintiff],  and  from  making  any 
transfers  thereof  on  the  books  of  said  Company  cr  otherwise  [except 

to  the  plaintiff]  [and  the  said  company  are,  in  like  manner,  restrained  from 
permitting  such  sale,  transfer,  except  as  aforesaid],  and  from  incumbering  the 
same — and  from  paying  any  dividend  thereon  [except  to  the  plaintiff]  without 
the  order  of  this  court. 

564.  Against  transferring^  assets.] — From  selling,  assigning,  transferring, 
pledging,  or  otherwise  disposing  of  any  of  his  property  [except  what  is  by  law 
exempt  from  execution  ^],  or  from  in  any  manner  interfering  therewith  ^  [and 
from  confessing  judgment,  or  giving  preference  to  any  other  creditor,  over 
this  plaintiff]  until  the  further  order  of  the  court. 

565.  Against  assigning,  dc,  patents,] — From  making  any  transfers  or  as- 
signments of,  or  granting  any  licenses,  rights  or  privileges  secured  by  or  un- 
der the  letters  patent  mentioned  in  the  complaint,^  and  known  as  the 
patents,  or  granting  any  licenses  or  rights  of  any  kind  for  the  use  of  the  in- 
vention covered  by  said  patents,  or  making  any  contracts  therefor  [in  the  name 
of  the  Company,  or  as  directors  thereof]  in  any  manner  whatsoever, 
or  in  any  way  incumbering  or  interfering  therewith,  until  the  further  order 
of  the  court. 

Trenor  i\  Jackson,  15  Abb.  Pr.,  N.  8.,  *  An  offer  to  sell  goods  is  not  a 

115;  s.  C,  46  ITow.  Pr.,  389;  Agate  «.  violation  of  an  injunction  against  the 

Lowenbein,  4  Dalff,  63.  sale  or  parting  with  the  control  of 

'  Granted  in  41  Bun,  543.  them,  but  it  iiiaj^  be  good  cause  for 

'  It  is  better  to  describe  it  than  to  appointing  a  receiver.  Tyler  v.  Poppe', 

refer  thus  to  the  complaint.     See  last  4  Miw.,  430. 

Form.  »  It  is  better  to  identify  them.   See 

'  If  the  ground  of  injunction  is  Form  573. 

fraud  on.  creditors,  this  exception  is 

proper. 
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666.  Against  remonrig  chattels.]— FTom  TemoYing  or  inierfeTing  with,  any 
property  of  the  plaintiff  or  the  firm  of  Y.  Z.  &  Co.,  contained  in  the  store  No. 
street,  in  the  city  of  ,  or  interfering  in  any  way  with  the 

plaintlfE  or  his  said  firm  in  the  peaceable  enjoyment  and  possession  thereof.' 

567.  Against  receiving  numeys  from  tJie  sheriff.'] — From  receiving  or  col- 
lecting from  the  said  sheriffs  of  county,  Pennsylvania,  any  part  of 
the  proceeds  in  their  hands  of  a  sale  of  [designating  assets]  or  from  prevent- 
ing directly  or  indirectly  the  said  proceeds  from  remaining  in  the  hands  of 
said  sheriffs  respectively  until  the  trial  and  determination  of  this  action. 

But  nothing  herein  contained  shall  be  held  or  be  taken  in  any  manner  to 
impair  or  affect  any  lien  which  the  defendants  may  have  acquired  by  virtue 
of  their  said  actions  or  proceedings  in  Pennsylvania,  it  being  the  purpose  and 
intent  of  this  order  that,  until  the  trial  and  decision  of  this  action,  the  par. 
ties  should  remain  in  precisely  the  same  condition  in  respect  to  said  facts  that 
they  were  in  at  the  time  of  the  argument  of  this  motion." 

3.      As  TO  PRODUCTIONS   Or   MIND   OB  AET. 

568.  Against  publishing  book.] — From  printing,  publishing,  or  causing  or 
being  in  any  way  concerned  in  the  printing,  publishing,  or  selling,  or  ex- 
posing to  sale,  or  otherwise  disposing  of,  any  copies  of  [designate  book],  or 
any  other  book  purporting  to  be  or  resembling  the  book  so  printed,  published, 
and  sold  by  or  for  plaintiff  [other- than  and  except  plaintiflE's  own  selection, 
printed  and  published  by  plaintiff's  order,  and  for  plaintiff's  use  and 
benefit]. 

569.  Against  imitating  plaintiff's  publications.] — [From  publishing,  issu- 
ing, circulating,  selling,  or  exposing  for  sale,  the  books  or  pamphlets  referred 
to  in  the  complaint  in  this  action  as  having  been  published,  issued,  sold  and 
exposed  for  sale  by  the  defendants, '  and  thus  using  and  violating  the  trade- 
mark of  plaintiffs,  as  set  forth  in  said  complaint,  and  from  publishing,  issu- 
ing, circulating,  selling  or  exposing  for  sale  any  imitation  or  colorable  imita- 
tion of  the  books  or  pamphlets  set  forth  in  said  complaint,  and  thus  using 
and  violating  the  trade-mark  of  plaintiffs,  as  set  forth  in  said  complaint;  ana 
from  publishing,  issuing,  circulating,  selling  or  exposing  for  sale,  any  imitation 
or  colorable  imitation  of  the  books  or  pamphlets  as  set  forth  in  said  complaint, 
and  thus  using  and  violating  said  trade-mark,  as  in  said  complaint  alleged, 
and  ■■]  from  using  the  name  of  "  National  System  of  Penmanship  "  in  connec- 
tion with  any  books  or  pamphlets  published  or  sold  by  said  defendants,  or  any 
of  them,  resembling  the  "  Pay  son,  Dunton  &  Scribner's  National  System  of 
Penmanship,"  and  from  [issuing,  circulating,  selling  or  exposing  for  sale, 
any  books  or  pamphlets,  and  *]  using  any  trade-marks  so  contrived  or  ex- 
pressed as  by  colorable  imitation  or  otherwise  to  represent  that  the  books  and 
pamphlets  published  and  sold  by  defendants,  or  either  of  them,  are  the  same 
as  those  published  and  sold  by  plaintiflfs  called  the  "  Payson,  Dimton  & 
Scribner's  National  System  of  Penmanship." 

570.  Against  sale  or  disposition,  but  not  against  use  of  plates,  &c.,  for  pub- 
lication.^]—Yrom  assigning,  transferring,  selling  or  disposing  of  the  plates, 

'  If  the  injunction  does  not  relate  relief  which  can  only  be  sought  in 

to  all  the  property  on  the  premises,  it  courts  of  the  United  States.    Potter 

is  better  and   usually  necessary  to  ».  MacPherson,  21  Hun,  659.     Com- 

specify  what  is  covered.  pare  Isaacs  «.  Daly,  39  Siiper.   Ot. 


2  See  Warner  v.  Jaffray,  96  iV.  Y.,  {J.  &  8.),  511. 
848.  ^  See  Stearns  «.  Sherman,  43  Ban. 

=  Better  describe  them.  659 ;  s.  c,  4  if.  T.  State  Sep    507 
*  The  clauses  in  brackets  indicate 
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illustrations  and  material  used  for  and  in  the  publication  of  the  books,  and 
all  the  property,  assets,  books  and  accounts  of  the  Publishing  Com- 

pany, and  from  removing  the  said  plates,  illustrations,  material,  property, 
assets,  books  and  accounts  from  the  office  of  the  company  in  the  city  of  New 
York  during  the  pendency  of  this  action. 

571.  Against  representation  of  drama.'] — From  further  representing  or  ex- 
hibiting or  using  the  play  or  drama  or  composition  entitled  "  Taken  from 
Life,"  the  scenes,  incidents,  stage  business,  stage  appurtenances,  cast  of  char- 
acters, the  individualities  thereof,  dress,  deportment  of  the  dramatis  personm 
and  the  stage  settings  of  the  plaintiff's  said  play  or  drama,  and  from  repre- 
senting, exhibiting,  or  performing,  or  causing  to  be  represented,  exhibited  or 
performed,  any  play  or  drama  under  the  title  of  the  plaintiff's  play  or  drama 
hereinbefore  mentioned,  or  any  simulation  thereof ;  and  from  performing, 
exhibiting  or  representing,  or  causing  to  be  represented,  exhibited  or  per- 
formed any  play  or  drama  or  the  scenes,  incidents,  stage  appurtenances,  cast 
of  characters,  the  individualities  thereof,  or  the  dress  or  deportment  of  the 
dramatis  personce,  similar  to  the  plaintiff's  said  play  or  drama,  or  the  scenes, 
incidents,  stage  business,  stage  appurtenances,  cast  of  characters,  the  individ- 
ualities thereof,  or  the  dress  or  deportment  of  the  dramatis  personm  of  the 
plaintiff's  play  or  drama  composition  and  origination. 

572.  Against  publishing  private  letter.^'] — From  printing,  publishing,  cir- 
culating, or  in  any  manner,  either  by  writing  or  otherwise,  making  public  a 
letter  written  by  M.  N.  on  or  about  the  day  of  1 18  ,  and  for- 
warded to  O.  P.  at           ,  or  any  part  thereof. 

573.  Against  utilising  patents.]— Fioia  manufacturing,  doing  business 
imder,  using,  making  any_  contract  for  or  in  relation  to  the  employment  of 
licensing,  leasing,  selling  rights  under,  receiving,  selling,  assigning  or  trans- 
ferring or  otherwise  disposing  of  the  patents  set  forth  in  said  affidavit,  viz.: 
Patents  numbers  to  ,  both  inclusive,  or  any  of  them,  and  the 
rights  accruing  thereunder  to  some  or  any  other  person  or  persons  or  body 
corporate  other  than  plaintiff,  and  from  taking  any  proceedings  thereunder, 
in  any  way  or  ways  whatsoever  [and  from  putting  up,  or  in  use,  the  imple- 
ments, machines,  contrivances,  inventions,  appliances  or  any  of  them,  or  the 
parts  of  them,  or  any  of  them,  pertaining  to  said  patents  and  systems  in  any 
■way  whatsoever.* 

574.  Against  resuming  practice,  after  having  sold  business.^] — From  prac- 
ticing as  an  attorney  or  solicitor  in  any  part  of  ,  either  in  his  own  name 

'  Sustained    in    Colville    v.    Mc-  who  was  a  customer  or  correspondent 

Donough,  16  Weekly  Big.,  189.  of  the  late  firm  prior  to  the  30th  of 

^  See  Woolsey  «.  Judd,  4  Buer,  June,  privately  by  letter,  personally, 

379;  8.  c,  11  How.  Pr.,  49.  or  by  traveler,  asking  such  person  or 

3  In  Continental  Store  Service  Co.  correspondent   to  continue   to  have 

«.  Clark,  100  N.  T.,  365,  the  clause  dealings  with  the  defendant,  or  not  to 

here  indicated  in  brackets  was  struck  deal  with  the  plaintiff. 
out    on    appeal,    and   the   decision         He  said,    "I  enlarge  the  words 

in  this  respect  affirmed  on  the  ground  which  were  used  by  the  late  Master  of 

that  it  exceeded  the  jurisdiction  of  a  the  Rolls  in  Labouchere  i>.  Dawson, 

State  court.  13  Z.J?,  ^g.,333;  from  "customer,"to 

^  In  Mogford  ».  Courtenay  (CAa«.  "customer   and  correspondent,"  be- 

Diii.,  1881),  39  WeeUy  Hep..  864.  cause  it  appears  that  a  considerable 

Fry,  J ,  granted  an  injunction  re-  part  of  the  value  of  this  trade  depends, 

straining  the  defendant  from  the  is-  not  upon  persons  who  are  distinctly 

sue  of  the  circulars  soliciting  trade  of  customers,  but  upon  agencies  and  cor- 

customers  of  his  firm  when  its  term  respondents!  and,  therefore,  as  this 

was  about  to  expire,  and  also  restrain-  same   principle   applies   to_  both,  I 

ing  him,  his  partner,  servants   and  think  it  only  just  to  extend  it." 
agents,  from  applying  to  any  person 
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or  in  the  name  of  any  other  person  ;  and  from  endeavoring  to  induce  any 
persons  who  were  the  clients  of  B.  &  C.  to  cease  or  abstain  from  employing 
A.  &  B.  as  their  attorneys  or  solicitors. 

575.  Against  Disclosure  of  secrets  by  clerk.] — From  taking  or  retaining 
any  copies  of,  or  extracts  from,  any  of  the  books,  papers,  documents,  or  ex- 
tracts of  the  above-named  A.  B.  &  Co.,  or  either  of  them,  in  the  possession, 
custody,  or  power  of  the  defendant;  and  from  communicating  the  said  par- 
ticulars, or  the  contents  thereof,  or  any  of  the  information  therein  contained, 
to  any  person  or  persons  whatever;  and  from  communicating  any  of  the  in- 
formation possessed  or  acquired  by  him  relating  to  the  said  copartnership,  or 
the  affairs  or  secrets  thereof,  or  the  clients  thereof,  by  means  of  his  having 
been  employed  as  accountant  or  clerk  by  said  A.  ■  B.  &  Co.,  and  having 
access  to  said  books,  papers  and  documents. 

576;  Against  use  of  a  secret  in  trade,  by  one  uiho  acquired  it  in  violation  of 
contraet.J — From  selling,  or  causing  or  procuring  to  be  sold,  under  the  title 
and  designation  of  "  Universal  Medicine,"  or  ' '  Vegetable 

Universal  Medicine,"  any  medicine  made  or  manufactured  by  the  defendant, 
or  by  or  under  his  order  or  direction ;  and  from  making  or  compounding 
any  medicines  according  to  the  secret  in  the  complaint  mentioned,  &c. ;  and 
from  in  any  manner  using  the  secret  of  compoxmding  the  said  medicines,  or 
any  part  thereof.'  , 

577.  Against  infringing  patent.'] — From  making,  using  or  selling  and  also 
from  procuring  to  be  made,  used  or  sold  any  in  accordance  with,  in 
whole  or  in  part,  the  invention  described  and  claimed  in  the  letters  patent  of 
the  United  States  issued  on  the  day  of  ,  18  ,  to  the  complainant 
herein,  Bafael  Pentlarge,  for  a  certain  "  Improvement  in  " — said  let- 
ters patent  being  distinguished  as  number  ,  a  copy  of  which  said  de- 
scription and  claim  is  hereunto  annexed,  together  with  a  copy  of  the  draw- 
ings appertaining  thereto,  all  of  the  same  being  made  a  part  of  this  order. 

578.  Against  infringement  of  trade-ma^k.]— That  the  defendant  R.  C, 
his  clerks,  servants,  agents  and  consignees  be  and  they  are  hereby  restrained 
and  prohibited,  until  the  further  order  of  the  court,  from  selling  or  offering 
for  sale  or  otherwise  disposing  of  or  advertising  any  needles  covered  by  or 
bearing  upon  them  or  the  packages  in  which  the  same  are  put  up,  the  follow- 
ing labels: 

[Specimens  of  defendant s  infringing  labels  pasted  in  here."] 

And  the  said  R.  C,  his  clerks,  servants,  agents  and  consignees  are  hereby 
restrained  and  prohibited  until  the  further  order  of  the  court,  from  selling 
needles  bearing  labels  which  shall  imitate  or  resemble  the  following  labels; 

I  [Specimens  of  the  plaintiff 's  labels  pasted  in  here.] 

And  the  said  R.  C,  his  clerks,  servants,  agents  and  consignees,  are  hereby 
restrained  and  prohibited,  until  the  further  order  of  the  court,  from  selling  or 
otherwise  disposing  of  needles  enclosed  in  packages,  bearing  red  labels  or  any 
other  labels  upon  which  the  words  " English "  or  "English  Needles "  are  so 
printed  or  stamped  as  to  form  or  be  a  colorable  imitation  of  the  names  and 
words  J.  English  &  Co.  or  John  English  &  Co.,  printed  or  stamped  upon 
the  labels  of  the  plaintiffs.  "^        ^ 


'  This  Form  is  from  Morison  v.    also  Tabor  v.  Hoffman   41  TTun    R 
■Moa,t,9atre(,4:lMg.Oh.),m.    See    andcas.cit.  .  -ix  .nun.  o. 
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579.  Another  Form.^'\—Vrom  selling  or  exposing  for  sale,  or  procuring  to 
be  sold,  any  composition  or  blacking  described  as,  or  purporting  to  be,  black- 
ing manufactured  by  Day  &  Martin,  ia  bottles,  having  affixed  thereto  such 
labels  as  are  mentioned  in  the  complaint,^  or  any  other  labels,  so  contrived 
or  expressed  as,  by  colorable  imitation  or  otherwise,  to  represent  the  compo- 
sition or  blacking  sold  by  the  said  defendant  to  be  manufactured  and  sold  by 
the  plaintiff ;  and  from  using  trade-cards,  so  contrived  or  expressed  as  to  rep- 
resent that  any  composition  or  blacking  sold,  or  proposed  to  be  sold  by  the 
defendant,  is  the  same  as  that  manufactured  or  sold  by  the  plaintifE. 

580.  Another  Formal — ^From  preparing,  putting  up,  selling  or  offering  to  sell ' 
or  dispose  of  any  article  of  polishing  powder  or  similar  article  under,  by  or 
with  the  name  or  designation  of  Silicon,  or  any  name  or  designation  of  which 
said  word  Silicon  is  a  part ;  or  from  in  any  manner  affixing,  applying  or 
using  said  word  Silicon  to,  on  or  with  any  article  of  polishing  powder  or  sim- 
ilar article,  as  a  whole  or  any  part  of  the  name  or  designation  thereof ;  or 
from  in  any  manner  using  on  or  with  any  article  of  polishing  powder  or  sim- 
ilar article,  any  label,  wrapper,  box  or  package,  having  thereon  said  word 
Silicon,  or  any  colorable  imitation  thereof,  as  the  whdle  or  any  part  of  the 
name  or  designation  of  such  polishing  powder  or  other  article;  or  from  in 
any  manner  representing  by  any  name,  label,  wrapper,  circular  or  otherwise, 
that  the  defendants'  article  of  polishing  powder  or  any  other  article  (not  the 
plaintiff's  article)  to  be  the  plaintiff's  article  or  the  same  as  the  plaintiff's 
article  ;  or  from  in  any  manner  using  in  the  manufacture,  sale  or  disposition 
of  any  article  of  polishing  powder  or  similar  article  any  name  or  label,  in 
imitationof  the  plaintiff's  said  name  and  label;  or  any  label  like  or  similar 
to  the  labels  of  the  defendants  above  described  in  the  complaint  herein.* 

581.  Another  Form.] — From  stamping,  marking,  printing,  affixing,  ap- 
plying, or  in  any  manner  using,  on,  for  or  with,  any  plaster  or  similar  article, 
or  any  box,  package,  label,  trade-circular  or  advertisement  used  thereon, 
therewith,  or  therefor,  the  words  "  Allcock's,"  "India  Rubber,"  or  "Porous," 
or  either  of  said  words,  or  any  colorable  imitation  thereof;  as  the  name  or 
designation,  or  any  part  of  the  name  or  designation  of  any  such  plaster  or 
similar  article,  and  from  shipping,  supplying,  or  disposing  of,  or  advertising, 
or  offering  to  sell  or  dispose  of  any  article  of  plaster  or  similar  article  (not 
the  plaintiff 's  article),  under,  by,  or  with  any  name  or  designation  of  which 
either  of  said  words  "Allcock's,"  "India  Rubber,"  or  "Porous,"  is  the 
whole  or  part,  and  from  using  on,  with  or  for,  any  article  of  plaster  or  sim- 
ilar article,  any  label,  wrapper,  or  box,  with  any  circle,  device,  like  or  similar 
to  that  now  used  on  the  defendant's  plaster,  and  described  in  the  complaint 
herein,''  or  any  statement  or  representation  like  the  following,  viz.: 

"  Made  after 

"Allcock's  Patent, 

"No.  3985, 

"March  26, 1845," 

Or  any  circular  like  "Exhibit  F,"  annexed  to  said  complaint,*  or  any  name, 
label,  wrapper  or  boxes  like  or  similar  to  those  of  the  plaintiff,  or  in  any  man- 
ner representing  or  holding  out  to  the  public  that  defendant's  plasters,  or  any 
plasters,  not  the  plaintiff 's  plaster,  are  the  plaintifE 's  plasters.  1 


'  Sustained   by  Croft  v.  Day,  7         '  From  Electro-Silicon  Co.  ».  Haz- 

Beav.,  84.  ard,  39  Bun,  369. 

2  See  note  3,  p.  38,  and  the  pre-         *  See  note  2,  on  p.  38,  and  Form 

ceding  Form.  578. 
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583.  Against  infringement  of  name,  and  taking  letters  from  post-office.^] — 
From  interfering  in  any  way  with  the  business  carried  on  by  the  plaintiff 
at  No.  street,  in  the  cit;y^  of  ,   or  with  plaintifl's 

customers,  and  from  circulating  or  distributing  to  the  public  or  otherwise, 
the  circular  annexed  to  the  complaint  or  any  other  circular,  to  the  effect  that 
The  Otto  Stietz  New  York  Glass  Letter  Company  has  removed  its  place  of 
business  from  street  in  said  city  to  street,  or  elsewhere, 

or  to  any  similar  effect,  and  from  publishing  the  advertisement  annexed  to 
and  described  in  the  complaint  herein,  or  any  other  advertisement,  to  the 
effect  that  the  defendants  have  bought  out  or  become  entitled  to  the  business 
or  the  enjoyment  of  the  name  of  The  Otto  Stietz  New  York  Glass  Letter 
Company,  or  that  the  defendants  have  succeeded  to  the  rights  of  said  com- 
pany in  any  way  or  manner,  and  from  publishing  any  other  advertisement 
calculated  to  injure  the  plaintiff  in  its  business  aforesaid,  and  from  using 
plaintiff 's  name  or  trade-marks  or  patents,  and  from  holding  themselves  out 
in  any  way  to  the  public  as  entitled  to  make  use  of  plaintiff 's  name,  trade- 
marks, patents  or  business,  or  as  being  proprietors  thereof  or  successors 
thereto,  and  from  diverting  in  any  way  or  receiving  or  taking  out  the  post- 
oflBce  or  meddling  with  letters  or  other  mail  matter  addressed  to  The  Otto 
Stietz  New  York  Glass  Letter  Company,  or  in  any  other  way  intermeddling 
with  plaintiff's  business,  name,  trade-marks,  patents  or  property.' 

Ordered  further,  that  a  copy  of  this  order  be  served  upon  the  postmaster 
of  the  city  of  ,  as  evidence  that  the  plaintiff  herein,  doing  business 

at  No.  street,  in  the  city  of  ,  is  entitled  to  receive  and  to 

have  delivered  to  it,  all  letters  and  mail  matter  addressed  to  The  Otto  Stietz 
New  York  Glass  Letter  Company,  until  the  further  order  of  the  court  herein. 

583.  Against  infringement  of  sign,  &e.^ — From  displaying  upon  their 
signs,  or  in  any  way  whatever,  the  words  "  Established  1780.""  and  from  using 
the  same  or  the  trade  term  "  1780"  upon  any  letter  or  bill  heads,  circulars, 
trade-marks  or  labels,  and  from  making  any  use  of  the  same  in  their  business, 
and  from  representing  in  any  way,  by  any  combination  of  words,  letters,  or 
figures,  that  the  firm  of  the  defendants,  whether  under  the  name  and  style  of 
C.  &  M.,  or  CM.  &  Co.,  was  founded  in  the  year  1780,  and  from  represent- 
ing to  the  public  by  oral  statement,  or  in  writing,  or  by  signs,  or  in  printed 
papers,  or  otherwise,  that  such  firm  or  firms  was  or  were  established  in  1780, 
and  from  any  act  calculated  to  make  the  pubUc  believe  that  the  defendants 
are  the  successors  to  the  business  or  the  firm  founded  bv  C  F  in  the  vear 
1780.  ■  <=  J'^'" 

684.  Another  Form.]— Fiom  running,  or  in  any  manner  using  or  causing 
to  be  used,  for  the  conveyance  of  passengers,  any  omnibus,  having  painted 
stamped,  printed,  or  written  thereon  the  words  or  names,  '■  London  Convey- 
ance," or  "Original  Conveyance  for  Company,"  or  any  other  names  words 
or  devices  painted,  stamped,  printed,  or  written  thereon,  in  such  manner  as  to 
form  or  to  be  a  colorable  imitation  of  the  names,  words,  and  devices  painted 
stamped,  printed,  or  written  on  the  omnibuses  of  the  plaintiffs.*  ' 

1  For  another  Form  on  the  latter  the  defendant's  private  business  to  be 

point,  see  Form  No.  519,  and  Zellin-  deUvered  to  defendant  ""^"'^^^  *°  "^ 
koff  ®.  Collins,  23  Hun,  156.  =  From  Hazard  v.  CasweU,  where 

=  In  an  unreported  case  the  court  this  Form  was  settled  bv  Westbrook 

ordered  that  the  mail  matter  might  be  J. ,  though  the  judgment  was  reversed 

delivered  to  the  clerk  of  the  court  to  be  on  the  merits  in  93  if.  T.  259 
opened  by  him,  and  such  as  relates  to         <  Sustained  by  Knott  v  More-an  2 

the  business  of  the  late  firm  to  be  deliv-  Keen  (15  Eng.  Oh)  21S     See  also  N 

ered  to  plaintiff,  and  such  as  relates  to  Y.  Cab  Co.  v.  Mooney,  i5  Abb.  iV"  C ' 

1 0«.  ^ 
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4.  Pakties  in  pbctjliar  kelations. 

•585.  In  creditor's  actions.^] — From  selling,  assigning,  or  transferring,  re- 
ceiving, collecting,  discharging,  or  incumbering,  or  in  any  manner  disposing 
of  or  interfering  with  any  property,  real  or  personal  (not  exempt  by  law  from 
execution),  things  in  action,  or  other  equitable  property  or  interests,  of  any 
kind  whatever,  held  or  controlled  by  him,''  or  by  any  other  person  held  in 
trust  for  him  or  for  his  use  and  benefit,  or  in  which  he  has  any  interest  what- 
ever. \^And  where  the  complaint  seeks  to  reach  the  surplus  proceeds  of  a  trust 
beyond  what  is  necessary  for  the  debtor's  support,  except  where  sucJi  trust  has 
been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from,  some  person 
other  than  the  said  defendant,  add :  And  said  defendant  and  his  agents  are 
further  enjoined  from  receiving  or  using,  or  suffering  to  be  applied  to  his  use. 
any  more  of  [here  designate  fund  or  income],  than  the  [annual  sum  or  rate  of 
dollars.*] 

And  said  defendant  and  his  agents  are  further  enjoined  from  making  any 
assignment  of  his  property,  and  from  confessing  any  judgment,  for  the  pur- 
pose of  giving  preference  to  any  other  creditor  over  the  plaintiff,  or  from  do- 
ing any  other  act  or  thing  to  enable  other  creditors  or  persons  to  obtain  any 
portion  of  his  said  property.* 

586.  Against  carrying  out  mid  assignments.] — That  the  defendant  S.  T.  be 
restrained  from  paying  vOut  any  money  collected  by  him  as  assignee  of  said  A. 
D.  F.  to  the  parties  named  in  the  assignment  to  him,  as  preferred  or  general 
creditors,  and  that  said  A.  D.  F.  be  restrained  from  executing  any  new  assign- 
ment or  making  any  disposition  of  the  property  of  [the  firm  of  F.  &  E.,  of 

],  or  interfering  with  the  same  in  any  way  whatever. 

587.  Against  paying  or  receiving  proceeds.] — And  it  is  further  ordered,  that 
the  defendant  The  Mutual  Life  Insurance  Company  of  New  York,  be  and  it 
is  hereby  enjoined  and  restrained  from  paying  or  delivering  to  the  defendant 
T.  Z.,  or  to  any  person  or  persons  whomsoever,  except  by  order  of  this  court, 
any  money,  property  or  interest  of  aiw  kind  or  nature  whatsoever  that  may 
be  due  and  owing  to  said  defendant  Y.  Z.  by  said  defendant  The  Mutual  Life 
Insurance  Company  of  New  York,  or  that  may  arise  out  of,  or  accrue  by 
reason  of  the  action  now  pending  in  the  court  of  ,  brought  by  the  de- 

'  See  on  this  subject  note  in  61  343.    To  similar  effect  is  Ireland  v. 

Abb.  N.  a,  20.  Smith.  3  How.  Pr.,  344. 

"  Under  the  ordinary  injunction  in  '  The  injunction  should  go  without 
a  creditor's  suit,  it  is  a  contempt  to  the  qualification  as  to  trust  funds  cre- 
coUect  money  earned  before  service  of  ated  by  or  proceeding  from  others, 
the  injunction  and  apply  it  to  debts  mentioned  in  3  B.  8.,  174,  §  38  (now 
contracted  for  family  supplies.  Tag-  N.  T.  Code  Civ.  Pro.,  §  1871,  &c.);  or 
gard  B.  Talcott,  3  Edw.,  639.  it  should  contain  a  provision  specify- 
But  it  seems  that  the  debtor  would  ing  the  portion  of  the  trust  fund 
not  be  prevented  by  it  from  proceed-  which  the  judgment-debtor  may  use 
ing  to  judgment,  in  a  suit  commenced  for  his  support.  Rider  «.  Mason,  4 
before  the  injunction.  Parker  v.  Sandf.  Oh.,  S51.  See  the  statutes  con- 
Wakeman,  10  Paige,  485.  Nor  is  his  trasted  in  16  Abb.  W.  G.,  34. 
act.  in  suing  for  a  trespass,  of  itself  a  *  As  to  the  necessity  of  a  special 
breach  of  the  injunction.  Hudson  v.  clause  restraining  confession  of  judg- 
Plets,  11  id.,  480  (see  a  further  injunc-  ment,  &c.,  compare  McCredie  v.  Sen- 
tion  in  next  Form  but  one).  ior,  4  Paige,  878;  Ross  i).  Clussman,  3 
So,  too,  merely  carrying  into  effect,  Sandf,  676  ;  Fenner  «.  Sanborn,  37 
by  procuring  novation,  a  previous  as-  Barb.,  610. 

signment  of  a  right  of  action,  is  not  a         See  also  as  to  its  effect,  O'Callagh- 

breach  of  the  injunction  in  a  creditor's  an  v.  Praser,  37  Hun,  483. 
suit.    Richardson  v.  Rust,  9  Paige, 
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fendant  Y.  Z.  against  The  Mutual  Life  Insurance  Company  of  New  York, 
to  recover  on  a  certain  policy  of  life  insurance  [and  -which  is  more  fully  set 
out  and  described  in  the  complaint  herein '],  until  the  further  order  of  this 
court. 

688  Against  hmiand's  interference  with  wif^s  property.']— '^ot^  in  any 
manner  interfering  with  any  and  all  the  property  of  the  plaintiff  of  each  and 
every  name,  nature  and  kind,  and  from  collecting  or  receiving  or  attempting 
to  collect  or  receive,  and  from  asking,  suing  and  demanding  from  any  and  all 
person  and  persons  and  bodies  corporate  and  politic,  any  and  aU  sum  or  sums 
of  money,  rents,  issues,  income,  profits,  stocks,  bonds,  shares,  debts,  dues, 
demands,  bills,  notes,  or  other  evidences  of  indebtedness  belonging  to  the 
plaintiff,  and  from  in  any  manner  molesting,  hindering  or  interfering  with 
the  plaintiff's  possession  and  control  and  reeeipt  and  care,  custody  and  man- 
agement of  any  of  the  above  or  any  goods,  wares,  chattels  and  merchandise 
and  property  of  what  nature  and  kind  soever  now  due,  owing  or  belonging  to 
her,  or  iu  which  she  has  any  legal  or  equitable  right  or  interest,  or  hereafter 
so  to  be  or  become,  and  from  squandering,  expending  or  disposing  of  any  and 
all  moneys,  stocks,  bonds,  shares,  or  other  values  or  valuables  now  in  his 
hands  and  belonging  to  the  separate  estate  of  the  plaintiff  at  or  at  any  time 
since  her  marriage,  or  purchased  by  him  vnth  moneys  derived  from  the  sep- 
arate estate  of  the  plaintiff  at  any  time  since  her  marriage,  or  the  rents,  in- 
crease, issues  or  profits  thereof,  and  from  disposing  of  or  destroying  any  and 
all  deeds,  documents  and  other  instruments  in  writing  belonging  to  the 
plaintiff,  or  relating  to  her  separate  estate.* 

589.  Against  entering  confession  of  judgment.'] — From  entering  up  judg- 
ment on  a  statement  of  confession  [or,  a  warrant  of  attorney],  executed  by 
the  plaintiff  A.  B.  to  the  defendant  Y.  Z.  [or  otherwise  naming  the  parties'], 
and  dated  on  or  about  the  day  of  .  18  ,  and  from  commencing 
any  proceedings  thereon. 

590.  Against  disposing  of  partnership  assets.]— 'Frora  selling,  assigning, 
transferring,  receiving,  collecting,  discharging  or  encumbering,  or  in  any 
manner  disposing  of  or  interfering  with  any  of  the  property,  either  real  and 
personal,  or  things  in  action,  or  interests  or  rights  of  any  kind,  of  or  belonging 
to  the  firm  of  B.,  S.  &  Co.,  a  copartnership  existing  between  the  parties  to 
this  action  [or  to  any  partnership  in  which  both  the  said  parties  ever  had  or 
now  have  any  interest],  whether  standing  in  the  name  of  such  copartnership 
or  individuals  belonging  to  the  same,  and  from  doing  or  suffering  to  be  done 
any  act  or  thing  to  enable  any  person  to  obtain  the  said  property  or  any  por- 
tion  thereof. 

But  nothing  herein  contained  shall  prevent  the  payment  of  debts  of  the 
firm  on  contract  which  were  already  accrued  and  payable  before  the 
day  of  ,  18    . 

591.  Another  Form;  w'here  dissolution  is  not  «om£?A*.]— From  applying  any 
of  the  moneys  and  effects  of  the  copartnership  now  existing  between  plaintiff 
and  defendant,  otherwise  than  in  its  ordinary  business,  and  from  obstnicting 
or  interfering  with  the  plaintiff  in  the  exercise  and  enjoyment  of  his  righte 
under  the  partnership  articles. 


'  It  is  better  to  identify  it  sufficient-  accounting) ;  b.  p. ,  Holmes  b  Holmes 

ly  by  description  here.  4  Barl.,  295.    Compare  Noe  «  Noe' 

«  Sustained  in  Seabra  «.  Seabra,  N.  13  Hun,  436.   See  also  Forms  525  and 

r.  Daily  Beg.,  April  11,   1883  (in  631. 
wife's  action  against  husband  for  an         '  See  also  Form  585. 
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593.  Against  interference  with  fund  to  be  reached.] — From  making  any 
further  sales  of  the  [designate  properip],  or  from  transferring  or  disposing  of 
in  any  way,  any  of  the  proceeds  thereof,  or  from  withdrawing  from  the  banks 
or  deposit  companies  hereinafter  named,  any  of  the  moneys  deposited  in  them 
respectively,  by  or  in  the  name  of  any  of  the  said  defendants,  or  from  with- 
drawing from  said  banks  or  safe  deposit  companies,  any  of  the  bond^,  mort- 
gages, or  other  evidences  of  debt  now  deposited  by  any  of  said  defendants  in 
said  banks  or  deposit  companies. 

And  the  [naming  banks,  t&e.]  are  hereby  respectively  enjoined  and  re- 
strained from  paying  out  any  of  the  moneys  deposited  with  them  respectively 
in  the  names  of  any  of  the  defendants  in  this  action,  to  wit  [naming  them\,  or 
delivering  up  to  any  of  said  defendants,  or  to  any  person,  any  of  said  bonds 
or  mortgages,  or  other  evidences  of  debt  held  by  them,  said  banks  or  deposit 
coinpaiiies,  for  or  on  account  of  any  of  said  defendants.' 

593.  Against  assignee  for  benefit  of  creditors  making  payments.] — From 
making  any  payment  out  of,  or  transfers  of  any  portion  of  the  property  as- 
signed to  the  defendant  W.  X.  by  the  defendant  Y.  Z.  on  the  day  of 

,18    ,  or  the  proceeds  thereof  to  or  for  the  benefit  of  any  creditors 
of  the  said  defendants  Y.  Z.  or  of  the  late  firm  of  Y.  Z.  &  Co. 

594.  Against  bank  paying  over  deposit  made  by  agent.] — From  paying  over 
to  any  person  whatever,  the  money  or  any  part  thereof,  deposited  in  said  bank 
on  the  day  of  ,  18  ,  to  the  credit  of  8.  V.,  by  the  said  V.,  or 
by  J.  B.,  or  by  either  or  by  both  of  them,  of  which  money  there  now  remains 
in  said  bank,  to  the  credit  of  said  V.,  as  appears  to  me,  the  sum  of 

dollars  [and  which  was  the  avails  of  a  certain  check  drawn  upon  the 

Bank,  to  the  order  of  and  endorsed  by  the  said  J.  B.],  imtil  the  further  order 

of  this  court  in  the  premises. 

595.  Against  the  reorganization  of  a  corporation.''] — That  the  said  corpora- 
tion, and  the  agents  and  officers  thereof,  be  restrained  from  conveying,  assign- 
ing, or  making  over  the  real  and  personal  property  of  the  ,  or  any  part 
thereof,  to  any  person  or  persons,  upon  and  for  the  purposes  [designating 
those  intended]^  or  any  of  such  purposes,  or  in  any  other  manner,  in  further- 
ance of  the  intention  of  the  society  to  surrender  the  existing  charter;  and 
from  affixing  the  common  seal  of  the  society  to  any  deed  or  instrument  for 
such  purposes,  or  any  of  therh ;  and  from  surrendering  the  existing  charter, 
and  affixing  the  common  seal  of  the  society  to  any  deed  or  instrument  for 
that  purpose;  and  from  accepting  a  new  charter,  or  any  charter,  inconsistent 
with  the  existing  charter  of  the  society. 

596.  Against  preventing  use  of  records.] — From  retaining  possesfeion,  con- 
trol and  custody,  and  preventing  the  secretary  of  the  defendant  corporation 
from  assuming  and  having  such  possession,  custody  and  control  of  all  books, 
papers,  contracts  and  documents  of  the  corporation,  pursuant  to  the  by-laws 
[excepting  such  as  pertain  to  the  office  of  treasurer],  and  from  having  posses- 
sion, custody  and  control,  and  preventing  the  said  secretary  of  the  defendant 
corporation  from  assuming^  and  having  such  possession,  custody  and  control 
of  the  seal  of  said  corporation  and  the  sole  right  to  affix  the  same  to  all  docu- 
ments of  said  corporation  requiring  a  seal;  and  from  assuming  to  perform 
any  of  the  duties  pertaining  to  the  office  of  secretary  and  treasurer ;  and  from 
preventing  said  secretary  and  treasurer  from  performing  said  duties  and  all 
and  each  of  them,  as  axe  required  of  them  by  the  by-laws  of  said  corpora- 
tion. 

'  See,  as  to  action  to  establish  a         As  to  what   is   a   violation,  see 
trust  in  property  bought  with  funds    Stubbs  «.  Ripley,  39  Hun,  636. 
embezzled,  ]Sr.  Y.,  &c..  Ferry  Co.  "o.         =  See  Blatchford  «.  Ross,  54  5<w5., 
Jloore,  l%Abb.2>f.  C,  106.  43;  s.  c,  37  How.  Pr.,  110;  5  Abb. 

Pr.,  N.  S.,  434. 
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597.  Against  creating  or  filing  vaeanciea.']— From  declaring  or  adjudging 
the  office  ot  [director]  now  filled  by  [the  defendant]  W.  X.  vacant,  and  from 
filling  such  alleged  vacancy,  or  removing  the  said  W.  X.  as  [director],  or  pre- 
venting or  impeding  him  in  acting  as  such.' 

598.  Against  holding  corporate  election.^]— That  the  Company,  of 

,  its  stockholders,  officers  and  agents,  and  each  and  every  of  them 
be  and  they  hereby  are  enjoined,  restrained,  and  forbidden  from  holding  and 
causing  to  be  held  any  election  of  directors  of  said  company,  until  the  fur- 
ther order  of  this  court  in  this  action. 

And  it  is  further  ordered,  that  the  defendants  W.  X.  and  T.  Z.,  mspectors 
of  election,  and  each  of  them,  do  desist  and  refrain  from  holding  any  election 
of  directors  of  said  company,  until  the  further  order  of  the  court,  and  that 
the  defendants  John  Doe  and  Richard  Eoe,  and  any  other  person  or  persons 
that  may  be  appointed  as  such  inspectors,  as  well  as  said  inspectors  already 
appointed,  and  each  of  them,  do  desist  and  refrain,  until  the  further  order  of 
this  court,  from  holding  any  such  election,  and  from  receiving,  counting  or 
canvassing  any  votes  which  may  be  cast  at  any  election,  or  attempted  election, 
for  directors  of  said  company. 

599.  Against  voting  on  «toc&]— From  voting  or  attempting  to  vote  at  any 
meeting  of  the  stockholders  of  the  Company  of  ,  or  at  any 
election  to  be  held  by  the  said  company  or  its  stockholders,  for  directors,  in- 
spectors, or  other  officers,  upon  any  of  the  shares  of  stock  represented  by 
certificates  Nos.  to  ,  or  upon  any  shares  of  stock  in  the  said  company 
in  excess  of  the  shares  which  were  issued  prior  to  the  issue  of  the  shares 
hereinbefore  particularly  mentioned. 

600.  Against  giving  proxy.'] — From  giving  any  proxy  or  power  to  any  other 
person  authorizing  such  shares,  or  any  part  thereof,  to  be  voted  on  at  any 
such  meeting  as  aforesaid. 

601.  Against  inspectors  receiving  votes.V— And  the  defendants  E.  A.  and 
H.  R.  S.  are  hereby  restrained  and  enjoined  from  receiving,  accepting,  taking 
or  granting,  as  inspectors  of  election  or  otherwise,  any  vote  or  votes  cast  or 
offered  for  the  said  R.  A.  or  any  one  else  on  said  shares  of  stock  issued  to  said 
R.  A.  as  aforesaid;  and  from  recognizing  any  transfer  upon  the  transfer-book 
of  said  corporation,  of  any  of  said  stock  so  issued  or  assumed  to  have  been 
issued  to  said  defendant  R.  A.,  as  aforesaid,  which  said  shares  are  respectively 
represented  by  certificates  numbered 

603.  Against  issue  or  transfer  of  stock,  dc,  to  an  officer.} — From  voting, 
assigning,  transferring  or  setting  over  to  said  R.  A.  any  other  or  additional 
stock,  excepting  for  cash  at  the  par  value  thereof,  and  from  voting,  assigning, 
transferring  and  setting  over  to' any  other  officer  or  director  of  said  company 
any  stock,  excepting  for  cash  at  the  par  value  thereof. 

And  the  defendant  R.  A.  is  hereby  enjoined  and  restrained  from  selling, 
transferring,  assigning  or  disposing  of  any  part  or  portion  of  the  shares 

given  and  transferred,  or  purporting  to  have  been  given  or  transferred,  at  any 
time  prior  to  ,  18    ,  or  any  part  or  portion  of  the  shares  given 

or  transferred  to  the  said  R.  A.,  or  purporting  to  have  been  given  or  trans- ' 
ferred.  to  him  on  the  day  of  ,  18    ,  or  at  any  time  thereafter,  by 

virtue  of  any  vote,  resolution  or  action  of  the  board  of  directors  of  the  de- 
fendant corporation,  or  otherwise,  or  from  suffering,  causing  or  permitting 
any  of  the  said  shares  of  stock  to  be  sold,  assigned,  t;ransf  erred  or  set  over  to 
any  person  or  persons  whatever;  and  from  voting  on  said  stock  or  any  portion 

1  See  Ranst  v.  N.  T.  Coll.  of  Vet.  •  See  People  v.  Alb.,  &c.,  R.  R.  Co., 
Surg.,  4  Hun,  630 ;  Bergh  v.  Busteed,  57  2f.  T.,  161:  5  Lam.,  25;  7  Abb. 
4k  Sun,  661.  iV.,  K  S.,  265. 
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thereof  at  any  meeting  of  the  stockholders,  or  at  any  election  held  by  the  said 
company  or  its  stockholders  ;  and  from  offering  to  vote  upon  the  same  at  any 
such  meeting  or  election;  and  from  granting  proxies  to  any  person  to  vote 
upon  said  stock,  or  any  of  it,  to  be  transferred  on  the  transfer  book  of 
the  defendant  corporation;  and  from  recording  or  pei-mitting  to  be  recorded 
in  said  transfer  stock-book  the  issuance  of  said  stock  to  said  R.  A. 

603.  Against  mortgaging  railroad.] — To  secure  the  complainant,  and  at  the 
same  time  not  to  embarrass  or  obstruct  the  building  and  completion  of  the 
road,  it  is  further  ordered  that  the  said  railroad  company  and  its  officers  be, 
and  they  are  hereby  temporarily  restrained  from  executing  any  mortgage,  or 
otherwise  incumbering  the  said  road,  so  far  as  it  is  now  completed,  to  wit, 
from  to  ,  without  the  order  of  the  court  first  obtained;  and  also 
from  selling,  leasing,  incumbering  or  mortgaging  the  existing  rolling  stock  of 
the  said  company,  or  from  removing  the  said  rolUng  stock  off  the  road  or  out 
of  the  [district] ;  which  said  prohibitions  shall  apply  not  only  to  the  said 
railroad  company  and  its  officers,  but  also  to  the  said  TJ.  V.  and  W.  X.,  and 
aU  the  other  defendants,  until  further  order. 

And  the  said  defendants  and  each  of  them  are  hereby  restrained  from 
Issuing  any  further  bonds  under  the  mortgage  to  M.  N.,  without  a  previous 
application,  to  the  court  for  that  purpose;  and  the  said  and  and 

are  hereby  restrained  until  further  order  from  selling,  incumbering  or 
removing  beyond  the  district  or  usual  place  of  business  or  operation  of  the 
company  any  of  its  existing  property,  and  this  prohibition  shall  apply  to 
U.  V.  and  W.  X.  and  the  other  defendants;  and  the  said  company  shall  within 
days  file  a  bond  with  sufficient  security  in  the  sum  of  $  ,  condi- 

tioned that  the  obligors  will  pay  any  sum  which  may  be  finally  decreed  to  the 
said  A.  B.  in  respect  to  and  his  claims  concerning  the  same ;  said  bond 

to  be  approved  by  the  clerk  and  with  him  filed. 

604.  Against  issuing  corporate  Sorac?«.'] — From  issuing  any  bonds  or  other 
evidences  of  indebtedness  of  the  company,  whether  secured  by  mort- 
gage or  not,  and  from  delivering  the  same  to  said  defendants  or  either  of 
them,  or  any  other  person  or  persons.  Also  from  issuing  or  delivering  any 
bonds  or  other  evidences  of  indebtedness  of  said  company  to  any  or  either  of 
said  defendants,  or  in  any  way  appropriating  the  same  or  the  proceeds  thereof 
to  the  use  of  said  defendants  who  claim  to  be  directors  of  said  company  as  in 
the  complaint  alleged,  or  any  of  them. 

605.  Against  paying  interest  on  bonds.l — From  ascertaining,  determining, 
declaring  or  paying  any  interest  whatever  upon  any  of  the  (so-called)  income 
bonds  of  the  Company. 

606.  Against  officers  of  a  corporation  executing  a  contract.] — From  perform- 
ing, executing,  carrying  out,  fulfilling,  ratifying  or  approving  the  coiatract  or 
agreement  made  or  purporting  to  be  made  between  and  ,  set  forth 
in  the  complaint  herein  [or  any  other  contract  providing  for  [<fic.]. 

607.  Against  violation  of  agreement  respecting  corporate  'business.'] — From 
removing,  using,  or  in  any  manner  interfering  with  any  of  the  property,  ef- 
fects, assets,  correspondence,  books,  papers,  rights  or  things  in  action  of  the 
said  "  New  York  Underwriters'  Agency,"  and  from  in  any  manner  interfering 
with  the  business  of  said  agency,  and  from  incurring,  or  creating,  or  attempt- 
ing to  incur  or  create,  any  obligation  or  liability  against  said  "  New  York 
Underwriters'  Agency,"  and  from  using  the  name  of  '•  The  New  York  Under- 
writers' Agency  "  in  connection  with  any  other  company  than  the  plaintiff, 

'  See  Eogers  ®.  Mich.  South.  &  nell  «.  Utica,  &c.,  R.  R.  Co.,  61  How. 
N.  I.  R.   Co.,  28  Ba/rb.,  539;    Cor-    Pr.,  184 
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and  from  doing  any  acts  for  the  present  or  future  creation  or  establislrment  of 
any  business  under  the  name  of  "  The  New  York  Underwriters'  Agency,"  in 
amy  other  connection  than  with  the  plaintiff. 

608.  Another  Form.] — Dxiring  the  pendency  of  the  existing  agreement, 
which  expires  ,18    ,  from  using  the  joint  employees  or  agents  of  the 

,  to  promote  the  business  of  the  new  Underwriters'  Agency,  which 
is  to  commence  operations  upon  the  of  ,  18    ,  or  from  using  them 

in  any  other  manner  save  in  the  strict  line  of  their  duty  as  such  joint  employ- 
ees or  agents;  and  during  the  like  period  from  using  for  a  similar  purpose  as 
are  above  forbidden  the  joint  office,  books,  papers  and  materials. 

609.  Mandatory  ivJuncUon  against  refusal  to  pay  over  funds, '  pursuant  to 
a  continuing  contract.] — From  in  any  manner  preventing  or  interfering  with 


'  An  injunction  pendente  lite  in 
these  terms  was  sustained  in  Hanover 
Fire  Ins.  Co.  i).  Germania  Fire  Ins. 
Co.,  33  Eun,  539. 

In  modifying  the  clause  here  fol- 
lowing, the  court  at  general  term  say: 
"Something  of  this  nature  was  re- 
quired to  allow  the  settlement  of  the 
business  of  the  agency  to  proceed. 
That  could  not  be  done  without  the 
use  of  some  of  the  funds  passing  into 
the  hands  of  the  treasurer,  and  if  he 
persistently  withheld  them,  the  busi- 
ness itself  would  necessarily  be 
brought  for  the  time  to  an  end,  and 
that  would  violate  the  obligations  of 
the  agreement  which  these  companies 
had  entered  into  for  the  settlement  of 
the  affairs  of  this  agency,  and  it  was 
as  important  that  this  should  be  pre- 
vented, as  it  was  that  the  defendant 
Stoddard  should  be  secured  in  the  ex- 
ercise of  his  authority  to  close  the  af- 
fairs of  the  agency.  And  some  ef- 
fectual direction  was  accordingly  nec- 
essary to  prevent  the  agreement  which 
the  parties  had  entered  into  for  this 
purpose  from  being  defeated.  Wheth- 
er an  injunction  is  merely  restraining 
in  its  effect  or  mandatory,  is  often  a 
subject  which  cannot  be  clearly  de- 
fined. The  dividing  line  must  neces- 
sarily, to  some  extent,  be  shadowy 
and  intangible.  That  is  shown  by 
the  authority  of  Rogers  Locomotive 
Works  ».  Erie  Railway  Company,  30 
N.  J.,  579,  where  it  was  held  that  the 
court  will  not  ordinarily  award  a 
mandatory  injunction  until  the  final 
hearing  and  disposition  of  the  action. 
But  that  the  court  will  do  by  means 
of  this  process  what  is  necessary  to 
prevent  a  defendant  from  defeating 
and  frustrating  the  rights  of  other 
parties  is  maintained  by  the  authori- 


ties referred  to  in  this  decision  and 
by  those  referred  to  in  Hillia/rd  on 
Injunctions  {3d  ed.,  7-11). 

"  This  subject  and  the  authorities 
relating  to  it  were  elaborately  consid- 
ered in  the  opinion  of  Sharswood,  J., 
appended  as  a  note  to  page  7  of  that 
work,  and  both  from  the  text  of  the 
work  itself  and  cases  referred  to  in 
this  opinion,  it  is  evident  that  the 
court  may  extend  its  restraints  by 
means  of  an  injunction  so  far  as  that 
may  be  necessary  to  meet  the  emer- 
gencies of  the  particular  case  and 
prevent  injustice.  Possibly  in  this 
instance  the  injunction  has  gone  fur- 
ther than  the  authorities  will  maintain 
it.  But  there  certainly  will  be  no  im- 
propriety in  prohibiting  the  defendant 
Kahl,  as  the  treasurer  of  this  agency, 
from  withholding  the  funds  in  his 
hands  or  under  his  control,  in  that 
capacity,  from  the  payment  of  any 
proper  demand  arising  in  the  course 
of  the  settlement  of  the  business  of 
this  agency.  While  that  would  not 
be  precisely  in  the  form  in  which  the 
injunction  has  been  issued,  and  there- 
fore not  obnoxious  to  any  of  these 
authorities,  it  would  still  be  as  effect- 
ual for  all  the  purposes  of  this  busi- 
ness. Although  the  objection  that 
this  injunction  has  been  extended  too 
far  may  be  well  made,  it  may  be 
modified  in  this  manner  without  re- 
ducing its  efficiency.  For  if  the  de- 
fendant Kahl  should.while  under  such 
a  restraint,  withhold  the  funds  from 
the  uses  which  the  business  requires 
should  be  made  of  them,  he  would  be 
as  much  liable  to  punishment  as  he 
probably  would  be  under  the  broad 
language  of  the  present  injunction,  to 
which  exception  may  probably  be 
taken.    The  facts  of  this  case  require 
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the  closing  up  by  the  defendant  S.,  his  agents  or  servants,  of  the  business  of 
the  said  N.  T.  U.  A.  mentioned  in  the  complaint  herein,  and  from  in  any 
manner  hindering  or  interfering  with  the  direction  or  management  of  such 
closing  up  by  the  said  S.,  or  with  the  agents,  assets,  moneys,  property  or 
matters  pertaining  to  the  liquidation  or  closing  up  of  the  said  business,  and 
from  appointing  or  otherwise  authorizing  any  person  other  than  the  said  8.  to 
act  in  or  about  the  liquidation,  settling  or  closing  up  the  said  business;  and 
that  the  said  J.  E.  K.  be  restrained  in  like  manner  from  preventing  or  ob- 
structing the  closing  up  of  the  same;  and  that  the  said  companies  be  severally 
enjoined  and  restramed  during  the  pendency  of  this  action  from  refusing, 
neglecting  or  omitting  to  pay  from  time  to  time  simultaneously  and  concur- 
rently with  each  other,  unless  the  said  companies  otherwise  agree,  their  re- 
spective proportions  of  any  adjusted  loss,  or  any  debt,  charge,  expense  or 
liability,  payable  by  them  respectively,  under  the  agreement  dated  , 

18  ,  sot  forth  in  the  complaint,  and  for  which  payment  a  demand  shall  be 
made  by  the  said  A.  8.,  in  manner  authorized  by  the  said  agreement,  or  in 
any  manner  customary  or  usual  heretofore  in  transacting  the  business  of  said 
agency. 

610.  Against  railroad  company  interfering  with  construction  of  crossroad.} 
— From  interfering  with  or  obstructing,  hindering,  or  preventing  the  plaint- 
iffs, their  servants  and  agents  from  making  and  constructing  the  said  bridge 
across  and  over  the  said  Sherburn  branch  of  the  Clarence  Railway,  in  the 
line  or  course  prescribed  by  ,  and  of  the  materials,  and  in  the 

manner  specified  and  directed  by  ;  and  they  are  in  like  manner 

restrained  from  continuing  to  maintain  and  uphold  the  walls  [describing 
tfiem]  erected  by  the  said  defendants,  or  any  other  walls  [&c.],  whereby  the 
plaintifiEs,  their  agents  [&c.],  may  be  prevented  from  constructing  the  said 
platform,  and  from  making  up  and  completing  the  said  bridge ;  and  also  from 
pulling  down,  taking  up,  or  removing  any  sctfiolding  or  other  works  or  ma- 
terials to  be  made,  deposited,  or  laid  down  by  the  plaintiffs,  their  servants 
and  agents,  on  the  sides  or  slopes  of  the  said  8herburn  Branch  Railway,  for 
the  purpose  of  making  and  constructing  the  same  bridge;  and  from  prevent- 
ing or  hindering  the  agents,  servants,  or  workmen  of  the  plaintiffs  from 
passing  across  the  said  last-mentioned  railway,  at  proper  and  seasonable  times, 
diuing  the  progress  of  the  said  works,  for  the  purposes  thereof,  and  taking 
down  or  removing  (if  necessary)  any  such  walls  [&c.]  (the  plaintiffs  imder- 
taking,  during  the  progress  of  the  said  works,  and  every  of  them,  not  in  any 
manner  to  interfere  with  or  obstruct  the  traffic  upon  said  Clarence  Railway, 
and  not  in  any  respect  to  injiu^e  or  damage  the  said  Clarence  Railway,  or  the 
works  thereof,  and  undertaking  to  make  and  pay  satisfaction  to  the  defend- 
ants for  any  injury  or  damage  which  may  be  sustained  by  the  defendants,  by 
or  from  any  temporary  use  of  their  land  on  the  sides  or  slopes  of  the  said 
railway).' 

611.  Against  usurping  office  and  taking  tJiefees^]— 'Prom  molesting,  inter- 
fering with,  or  disturbing  the  plaintiffs,  or  any  of  them,  in  the  use,  enjoy- 
ment, or  exercise  of  the  said  duties  respectively  appertaining  to  the  plaintiffs 
as  the  master  and  wardens  of  the  port  of  New  York  and  their  clerk ;  and 
from  taking  the  fees  thereof,  and  from  demanding  or  receiving  fees  or  emolu- 

no   further   modification.    For  this  Co.  v.  Clarence  E.  E.  Co.,  1  Coll.  (28 

restraint  imposed  by  the  injunction  £!ng.  Ch.),  507.    See  Osborne  v.  Jer- 

will  not  be  obnoxious  to  any  of  the  sey    City,  &c.,    Ew.   Co.,  27  Sun, 

cases  which  have  been  referred  to,  nor  587. 

to  that  of  Akrill  «.  Selden,  1  Barb.,  ^  Compare  Morris  v.  Whelan,  11 

816,  but  will  be  sustained  by  the  legal  Abb.  N.   C,   64,  which  disapproves 

principles  required  to  be  observed  in  Palmer  v.  Foley,  36  Super.  Ct.  {J,  <£ 

the  issuing  of  injunctions."  8.),  14. 
'  From  North  of  Engl.,  &c.,  Ew. 
Vol.  IL— 6 
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ments  from  any  person  or  persons  for  any  such  services ;  and  from  acting  as 
surveyors  of  any  vessel  deemed  unfit  to  proceed  to  sea,  and  from  judging  or 
acting  as  judges  of  the  repairs  -which  might  be  necessary  for  the  safety  of 
such  vessel  on  the  intended  voyage;  and  from  selling,  under  their  inspec- 
tion, vessels  or  goods  arriving  at  the  port  of  New  York  damaged,  and  for 
the  benefit  of  underwriters  out  of  the  city  of  New  York;  and  from  certifying 
the  cause  of  such  damage,  the  amount  of  sale  of  such  vessel  or  goods,  and 
the  charges  attending  the  sale;  and  from  taking  or  making  any  survey  on 
board  of  any  ship  or  vessel,  or  at  any  store  in  the  city  of  New  York,  or 
along  the  docks  or  wharves  thereof,  or  damaged  goods;  and  from  givingor 
granting  any  certificate  in  consequence  of  damaged  goods;  and  from  taking 
or  making  any  survey  on  board  of,  or  relating  to,  any  ship  or  vessel  put  into 
the  port  of  New  York  in  distress,  to  ascertain  the  damage  sustained  thereby, 
and  whether  any  such  ship  or  vessel  shall  pay  or  be  liable  for  foreign  duties 
and  tonnage,  or  otherwise. 

612.  Against  police  interference.'^'] — That  the  defendants,  its  superintend- 
ent, Inspectors,  captains,  sergeants,  roundsmen,  patrolmen,  &c.,  be  enjoined  and 
restrained  from  arresting  or  taking  into  custody  any  person  [merely  because] 
engaged  upon  the  premises  of  the  plaintiff  in  the  transaction  of  the  business 
of  the  plaintiff,  and  from  interfering  with  or  hindering  any  such  persons 
[therefor]  in  the  transaction  of  said  business,  and  from  in  any  manner  pro- 
ceeding against  such  persons  [therefor]  by  arrest,  or  otherwise  in  the  conduct 
of  said  business  on  plaintiff's  premises,  and  from  in  any  manner  interfering 
with  or  hindering  plaintiff  or  such  person  or  persons  authorized  in  carrying 
on  the  business  as  aforesaid. 

"  613.  Against  interference  with  health  hoa/rd.'''\ — From  entering  into,  taking 
possession  of,  holding,  using,  occupying  or  interfering  in  any  manner  with 
the  use  and  occupancy  of  the  said  rooms  and  offices  by  the  said  plaintiff,  its 
bureaux,  oflBcers,  agents  and  employees;  and  from  neglecting  and  refusing  to 
permit  the  occupancy  of  said  offices  and  rooms,  or  any  part  thereof,  by  the 
plaintiff;  and  from  neglecting  and  refusing  to  give  up  to  the  use  of  the  plaint- 
iff and  its  corps  of  vaccinators  the  rooms  and  offices  now  and  heretofore  held 
by  them,  of  which  the  said  defendants,  their  officers  or  agents,  may  have 
taken  forcible  possession  without  an  order  of  the  court,  and  without  due 
process  of  law;  and  from  ejecting  or  removing  any  records,  books,  papers, 
furniture,  instruments  or  apparatus  belonging  to  the  plaintiff  from  sudi 

'  The  power  to  grant  an  injunc-  iff,  and  from  in  any  manner  proceed- 

tion  in  a  proper  case,  against  unlaw-  ing  against  any  such  person  by  arrest, 

ful  police  interference,  is  deemed  to  be  or  otherwise,  in  the  conduct  of  said 

established  in   Cercle  Francaise   de  business  upon  plaintiff's  premises.' 
L'Harmonie  v.  French,  19  Abb.  N.  C,        "  Such  an  injunction  would  give 

32;    Manhattan  Iron  Works  Co.  ■».  any  person  engaged  upon  the  prem- 

French,  1?  Abb.  N.  C.,446,  and  other  ises  of  the  plaintiff  in  the  transaction 

cases  there  collected.  of  any  business,  immunity  from  ar- 

The  Form  in  the  text,  without  rest  for  any  crime  and  practically 
the  clauses  in  bracket,  was  held  too  nullify  the  statute  which  gives  to  the 
broad  in  Kramer  v.  Board  of  Police,  members  of  the  police  force  power 
63  Super.  Ci.  (J.  &  8.).  492.  The  and  authority  to  arrest  and  take  into 
court,  on  reversing  the  order  on  this  custody  any  person  who  shall  corn- 
ground,  say  :  "The  order  granted  in  mit,  or  threaten,  or  attempt  to  com- 
Qiis  case  went  further  than  to  restrain  mit  in  the  presence  of  such  officer  any 
the  arrest  of  the  plaintiff  and  his  em-  offense  prohibited  by  law." 
ployees.  The  defendants  are  '  en-  '  Sustained  in  Health  Department 
joined  from  arresting  or  taking  into  v.  Police  Department,  41  Super.  Ct. 
custody  any  person  engaged  upon  the  (J.  &  S.),  323.  See,  as  to  mandatory 
premises  of  the  plaintiff  in  the  trans-  part,  p,  40,  and  p.  80,  note, 
action  of  any  business  with  the  plaint- 
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rooms  and  offices;  and  until  the  hearing  and  decision  as  aforesaid,  the  said 
defendants,  each  and  all  of  them,  are  ordered  to  permit  the  use  and  occu- 
pancy of  such  rooms  and  offices  as  heretofore  enjoyed  by  the  plaintiff,  its  offi- 
cers, agents  and  employees. 


5.  KeSTKAINT  of  LeGAX    PKOCEBDINaS.' 

614.  Tnjnneiion  and  stay  of  proceedings  against  plaintiff  in  cross-action, 
and  all  others  similarly  situated,  against  suing,  pending  litigation  on  a  prece- 
dent question.^] — From  prosecuting  the  action  commenced  and  now  pending, 
in  the  court,  county  of  ,  wherein  M.  L.  H.  is  plaintiff, 
and  J.  N.  H.  and  F.  H.  are  defendants,  and  all  further  proceedings  by  or  on 
behalf  of  the  plaintiff  in  said  action,  are  hereby  stayed  until  after  the  hearing 
and  determination  of  any  and  all  appeals  taken  or  which  may  hereafter  be 
taken  to  secure  a  review  of  the  decree  made  by  the  surrogate  of  the  coimty 
of                 in  the  matter  of  the  estate  of  A.  &,  deceased,  on  the  of 

,18  . 
It  is  further  ordered,  that  the  defendants  above-named,  and  each  of  them, 
their  and  each  of  their  attorneys,  agents,  servants  and  employees  be,  and  they 
and  each  of  them  hereby  are,  enjoined  and  restrained  during  the  pendency  of 
this  action,  from  commencing,  instituting,  or  prosecuting  any  action  or  ac- 
tidns  in  this  or  any  other  court,  for  the  purpose  of  enforcmg,  collecting, 
prosecuting,  or  suing  upon  the  bond  executed  by  the  plaintiff  J.  N.  H.  and 
defendant  D.  M.,  as  sureties  for  F.  H.,  as  executors  of  the  estate  of  A.  H.,  de- 
ceased. [And  why — or,  and — the  time  to  answer  the  complaint  in  said  action 
commenced  by  said  M.  L.  H.,  should  not  be — or,  is  hereby — extended  untU 
days  after  the  determination  of  said  appeal  and  due  notice  thereof.'] 

615.  Against  proceedings  at  law/  ejectment.1 — From  proceeding  further 
against  the  plaintiff  A.  B.,  in  the  action  commenced  by  the  defendant  Y.  Z. 
against  him  in  the  Court  of  this  State,  for  the  recovery  of  the  posses- 
sion of  [^designating  premises'],  with  their  appurtenances;  and,  also,  from  in- 
stituting or  proceeding  in  any  new  or  other  action  at  law  for  the  recovery  of 
the  possession  of  said  premises,  or  any  part  thereof. 

'  As  to  security  in  this  class  of  resentative  capacity.    A  stay  as  to 

cases,  see  p.  89.  the  plaintiff  there  individually  would 

*  In  this  case   Barrett,  J.,  said:  not  prevent  any  one  of  these  other 

"  There  can  be  no  doubt  that  equity  parties  from  commencing  other-4c- 

and  good  conscience  demand  that  the  tions,  nor  would  it  probably  prevent 

action  on  the  bond  should  be  stayed  un-  the    plaintiff    herself   as   executrix, 

til  the  decision  of  the  appeal  or  appeals  Thus   the   present   plaintiff   clearly 

from  the  surrogate's  decree.    *    *    *  brings    himself    within    a   familiar 

The  only  question  in  my  mind  was,  ground  of   equi^  jurisdiction,   and 

whether  the  surety  should  not  be  re-  the  case  of  The  Erie  W.  Railway  Co. 

mitted  to  a  motion  for  a  stay  in  the  v.  Ramsey  (45  if.  T.,  637)  is  in  point. 

Westchester  county  action,  lam  satis-  Upon  the  whole,  I  am  of  the  opinion 

fied,  however,   upon   reflection   and  that  the  motion  should  be  granted, 

upon  consideration  of  all  the  facts  with  costs,  to  abide  the  event,  and 

which  he  presents,  that  relief  should  that  all  parties  in  interest,  as  well  as 

be  afforded  in  this  independent  ac-  theparticularplaintiff  moving,  should 

tion.    The  reason  is  obvious.    The  be  enjoined  as  prayed  for."  This  order 

plaintiff  in  the  Westchester  county  ac-  was  reversed  solely  because  the  relief 

tion  sues  upon  behalf  of  himself  and  a  in  this  case  could  be  had  by  stay  in  the 

number  of  other  persons  who  are  in-  other  action.    Hayward  v.  Hood,  39 

terested  in  the  estate.     These  other  Hun,  596. 

persons  are  not  parties  to  that  action,         '  See  as  to  extension  of  tmie,  YoL 

nor  is  the  plaintiff  herself  in  her  rep-  I,  p.  81. 
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616.  The  same;  action  for  damages,  tfec.]— From  proceeding  ftirther  in  the 
action  brought  by  said  Y.  Z.  in  the  Court,  against  A.  B.  above  named 
[upon  the  bond  of  the  said  A.  B.,  dated  the  day  of  ] ;  and  from 
instituting  or  proceeding  in  any  new  or  other  action  [upon  such  bond];  and 
from  commencing  any  action  or  actions  against  the  plaintifif  for  the  recovery 
of  [designating  the  alleged  debt  or  demand].^ 

617.  Th^  same;  with  leam  to  proceed  to  judgment.'] — [As  above,  adding:] 
But  said  Y.  Z.  is  at  liberty,  without  prejudice  to  the  equitable  rights  of  the 
plaintiff  herein  to  proceed  to  judgment  only  in  the  suit  which  said  Y.  Z.  has 
already  commenced  against  the  said  A.  B.,  notwithstanding  this  injunction. 

618.  The  samie;  in  a  case  of  interpleader.] — [Add  to  Form  616:]  upon  the 
plaintiff  paying  into  the  hands  of  the  clerk  of  this  court  the  sum  of 
dollars,  mentioned  in  the  complaint  in  this  action.^ 

619.  Another  Form.] — From  bringing,  or  further  prosecuting,  or  carrying 
on  any  action,  including  the  action  brought  by  A.  B.  in  the  Court, 
against  Y.  Z.  [and  the  enforcement  of  any  order  or  direction  heretofore  made 
therein],  and  from  taking  any  steps  or  proceedings  to  recover  [the  sum  of 
$400  deposited  with  the  plaintiff  by  the  defendant's  deceased  husband]  until 
further  order  of  the  court.* 

630.  Another  Form;  action  affecting  specific  property.] — And  the  said  W. 
X.  and  Y.  Z.,  as  assignees  for  the  benefit  of  creditors  of  said  M.  N.,  and  each 
of  them,  and  their  successors,  and  each  of  their  attorneys,  agents  and  serv- 
ants be,  and  they  are  hereby  restrained  and  enjoined  from  bringing  or  prose- 
cuting any  action  or  proceeding  against  this  plaintifif  relative  to  the  property 
mentioned  in  the  complaint,*  except  in  this  action,  or  from  any  manner  inter- 
fering with  said  property. 

621.  Against  proseewting  divorce  in  another  State.] — From  further  prose- 
cuting by  yourself,  or  by  any  counselor,  attorney,  or  agent,  the  suit  or  action 
for  a  divorce  commenced  or  attempted  to  be  commenced  by  you  against  C.  N. 
F.,  the  above  named  plaintiff,  by  Ubel,  in  the  Court  of  Common  Pleas  for  the 
city  and  county  of  Philadelphia,  in  the  State  of  Pennsylvania,  or  any  other 
suit  or  action  for  a  like  divorce  in  any  other  State  than  the  State  of  New  York; 
and  from  coming  into  any  house  or  place  where  she,  the  said  C.  N.  F.,  may  re- 
side or  be,  and  from  removing  or  taking  any  measures  in  person,  or  by  your 
counselors,  attornws,  or  agents,  to  remove  the  said  C.  N.  F.  from  or  out  of 
the  State  of  New  York;  and  you,  the  said  E.  F.,  your  counselors,  attorneys, 
and  agents,  are  also  hereby  ordered  and  enjoined,  until  the  further  order  of 

1  See  note  3  on  p.  83.   For  another         Per   curiam  :    "  The  injunction 

Form  see  614.  clause  in  the  order  did  not  prohibit 

=  The  common  order  for  an  in  June-  the  collection  of  the  costs  awarded, 

tion  in  an  interpleading  suit,  is  irregu-  but  the  prosecution  of  the  action,  or 

lar,  if  it  does  not  make  the  issuing  of  any  steps  to  recover  the  $400  on  de- 

the  injunction  dependent  on  the  pay-  posit  in  the  name  of  Habel. 
ment  of  the  money  into  court.    Pauli  "Under  these  circimistances,  the 

V.  Von  Melle,  8  Sim.  (8  Fng.  Oh.),  337.  costs  were  collectible  and  the  attorney 

3  From  German  Savings  Banks,  was  justified  in  issuing  the  precept,  ft 
Habel,  80  N.  T.,  373.   In  that  case  the  it  had  been  intended  to  prevent  the 
first  clause  in  brackets  above  inserted  collection    of   the   costs     the   order 
was  not  in  the  order,  and  there  was  no  should  have  been  broad  enough  to 
allusion  in  the  recitals  or  body  of  the  cover  them." 
order  to  costs  of  the  action  enjoined;  For  another  Form  see  No.  667. 
and  the  attorney  proceeded  to  enforce         ■"  It  is  better  to  describe  it  sufficient- 
payment  of  costs  of  a  motion  pre-  ly  to  identify  it. 
viously  granted. 
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this  court,  absolutely  to  desist  and  refrain  from  selling,  conveying,  or  in  any 
manner  disposing  of,  or  parting  with,  or  incumbering  the  lands,  tenements, 
and  real  estate  of  you,  the  said  E.  F.,  situate  in  the  State  of  New  York,  or 
any  part  thereof.' 

623.  Against  sale  on  execution.^'] — That  "W.  B.  8.,  as  survivor  of  M.  L.  S. 
and  C.  E.  O.,  individually  and  as  executor  of  and  trustee  under  the  last  will 
and  testament  of  said  M.  L.  S.,  deceased,  the  defendants  in  this  action,  their 
attorneys,  agents  and  servants,  diuing  the'  pendency  of  this  action,  be  and 
they  hereby  are  enjoined  and  restrained,  and  this  court  doth  hereby  order  and 
require  them  and  each  of  them  absolutely  to  refrain  from  making  and  permit- 
ting to  be  made  any  sale  of  the  right,  title  and  interest  of  J.  C,  Jr.  (the 
plamtiS  herein)  which  he  had  on  the  day  of  ,  18    ,  or  at  any  time 

afterwards,  of,  in  and  to  the  premises  and  property,  situate  in  the  [city  and] 
county  of  ,  and  known  by  the  street  number  street,  under 

and  by  virtue  of  a  certain  execution  dated  ,  18    ,  issued  to  the  sheriff 

of  the  [city  and]  county  of  ,  under  the  judgment  mentioned  in  said 

execution  and  in  the  complaint  herein,  as  rendered  on  the  day  of  , 

18  ,  in  an  action  in  the  Supreme  Court  of  the  State  of  New  York,  between 
M.  L.  S.  and  W.  B  S.,  plaintiffs,  and  J.  T.  D.  and  J.  C,  Jr.,  defendants,  and 
from  making  or  permitting  to  be  made  any  sale  whatever  of  such  right,  title 
and  interest,  and  from  all  further  and  other  proceedings  under  said  execution, 
and  from  issuing  any  further  or  other  execution  or  executions  upon  said  judg- 
ment, and  from  all  further  and  other  proceedings  to  collect  or  enforce  said 
judgment. 

633.  Against  sheriff  executing  writ  of  assistance.] — That  the  above  named 
defendants  and  aU  coroners  and  each  of  them  do  immediately  and  absolutely 
and  until  the  further  order  of  this  court  desist  and  refrain  from  executing  or 
attempting  to  execute  any  paper  purporting  to  be  a  writ  of  assistance,  or  a 
copy  thereof,  in  an  action  in  which  A.  C.  is  plaintiff  and  the  Albany  and  Sus- 
quehanna Railroad  Company  and  J.  H.  B.  and  others  are  defendants,  and 
that  the  above  defendants  do  also  each  of  them  refrain  from  executing  or  at- 
tempting to  execute  any  paper  in  the  nature  of  such  a  writ  [against  or  affect- 
ing the  plaintiff  in  this  action  or  his  property  until,  &c.]. 

634.  Against  proceedings  for  dispossession. '] — From  taking  any  proceedings 
to  dispossess  the  plaintiff  from  the  house  and  lot  No.  street,  in  the 
city  of  ,  and  particularly  from  issuing  any  warrant  of  removal,  or  tak- 
ing possession  imder  proceedings  commenced  before  Judge  M.  N.,  of  the 
court  of  ,  on  the  ground  that  [the  demised  premises  were  deserted  by 
the  tenant— or,  that  rent  is  unpaid] ;  and  from  beginning  any  other  suit  or 
proceeding  for  the  recovery  of  the  possession  of  tlie  premises  aforesaid,  or 
from  entering  upon  said  premises,  or  from  interfering,  in  any  way,  with  the 
plaintiff's  possession  of  the  same. 

635.  Another  Form.'] — From  further  prosecution  of  any  and  all  proceed- 
ings to  summarily  or  otherwise  evict  or  dispossess  the  plaintiff  from  the 
ground  or  first  floor  of  the  premises  No.  street,  in  the  city  of  , 
and  from  otherwise  disturbing  the  plaintiff  in  the  full  and  peaceable  posses- 
sion and  enjoyment  thereof.'' 

'  This  Form  was  used  in  Forrest*.  *  Sustained  in  McRobert  v.  Harri- 

Porrest.  son,  30  Weekly  Dig.,  338,  where  it  was 

_ '  From  an  unreported  case  in  which  held  that  if  summary  proceedings  to 

this  injunction  was  sustained  on  the  evict  a  tenant  who  is  equitably  enti- 

ground  that  the  claim  had  been  satis-  tied  to  a  new  lease  are  brought  in  a 

fied  before  judgment,  and  the  judg-  court  having  no  equitable  jurisdiction, 

ment  obtained  by  fraud.  for  the  purpose  of  putting  into  posses- 

'  See  notes  on  p.  41,  sion  a  new  tenant  who  has  taken  a 
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626.  Another  Form.']— [As  in  last  Form  to  the  f,  continuing^  from  institut- 
ing or  canying  on  any  summary  proceedings  to  eject  the  plaintiff  from  the 

premises  described  in  the  complaint,  on  the  ground  that  his  term  has  expired 
by  reason  of  its  limitation. 

627.  Another  Form.\^'FroTa  in  any  wise  interfering  with  the  peaceable 
enjoyment  by  the  plaintifiE  herein,  of  the  premises  known  as  No. 

street,  in  [the  city  of  New  York],  by  virtue  of  any  pretended  judgment  ren- 
dered in  summary  proceedings  by  the  defendant  Y.  Z.,  or  by  the  District 
Court  of  the  City  of  New  York,  for  the  Third  Judicial  District." 


IV.    AFFIDAVIT    AND    ORDER    TO    STAY    WASTE. 

Form  No.  628. 

Affidavit  to  obtain  order  to  restrain  waste.* 

{^Title  of  cowrt  wnd  action.'] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  above  named. 

II.  That  this  action  is  brought  [here  state  object — e.  g.,  to 
recover  possession  of  the  lands  mentioned  in  the  complaint 
hereto  annexed — or,  to  have  the  lease  held  by  the  defendant  of 
the  lands  mentioned  in  the  complaint  annexed  adjtidged  to  be 
forfeited,  and  to  recover  possession  of  said  lands,  with  dam- 
ages for  the  waste]  ;  and  that  all  the  allegations  of  said 
complaint  are  true,  to  the  knowledge  of  this  deponent. 

III.  That  on  or  about  the  day  of  ,  said  defendant 
proceeded  to  cut  and  take  off,  and  put  up  into  cord-wood,  the 
wood  and  timber  then  growing  and  being  on  said  premises,  and 

lease  with  knowledge  of  the  equitable         '  This  application  may  be  ex  parte 

rights  of  the  other,  their  prosecution  (People  v.  Alberty,  11   Wend.,  160), 

'  may  be  enjoined  in  an  action  brought  except  where  the  plaintiff  sues  to  re- 

to  obtain  a  decree  declaring  the  sec-  cover  only  an  undivided  share  of  the 

ond  lessee  to  be  a  trustee  for  the  first,  premises.  Denning  B.Corwln,  4  TTend., 

B.  p.,  Crawford  v.  Kastner,  26  Bun,  308.    As  to  whether  the  removal  of 

440;  s.  c,  63  Mow.  Pr.,  90.    See  also  timber  already  cut  may  be  forbMflen 

Form  633  and  note.  by  such  order,  compare  People  «  Al- 

'  Sustained  in  Crawford*.  Kastner,  berty,  11  TF"«n<?.,  160;  "Watson  ®  Hiin- 

26  Hun,  440;  a.  c,  63  Eow.  JV.,  90,  ter,  5  Johns.  Gh.,  169;  and  Code  of 

where  the  objection  to  the  proceedings  Procedure,  §  319;  Spear  s.  Cutter  S 

was  plaintifl's  ri^ht  to  a  renewal  lease,  Ba/ri.,  486;  Johnson  ■».  White  11  id. 

a  question  not  within  the  jurisdiction  194.  '  '' 

of  the  district  court.  It  may  be,  if  the  order  is  so  framed 

'  See  Form  533  and  note.  as  to  be  regular,  also  as  an  injunction. 
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has  now  cut  and  piled  up  on  said  premises,  ready  to  be  taken 
therefrom,  as  deponent  is  informed  and  believes,  several 
hundred  cords  of  said  cord-wood,  of  the  value  of  several 
hundred  dollars.  And  the  deponent  further  says,  that  the  said 
wood  and  timber  so  cut  and  corded  is  not  required  for  the 
necessary  reparation  of  any  fences,  buildings,  or  erections  which 
were  upon  said  premises  at  the  time  of  the  said  sale,  nor  for 
the  necessary  firewood  for  the  use  of  the  family  of  the  said 
defendant. 

IV.  That  the  said  defendant  has  made  preparations  to 
destroy  the  remaining  wood  and  timber  growing  upon  said 
premises,  and  is  continuing  daily  to  cut  the  same  ;  and  that,  as 
deponent  is  also  informed,  he,  the  said  defendant,  together  with 
one  M.  1^.,  and  others  whose  names  are  unknown  to  deponent, 
and  to  whom  he,  the  said  defendant,  has  contracted  or  proposed 
to  dispose  of  said  wood,  or  a  portion  thereof,  threaten  to,  and 
are  actually  proceeding,  with  their  boatmen,  cartmen,  servants, 
and  persons  in  their  employ,  to  take  and  remove  off  and  dispose 
of,  the  said  cord-wood,  wood,  and  timber.  Deponent  is  so 
informed  by  said  M.  N.,  who,  however,  refuses  to  make  an 
affidavit  thereof  for  this  motion. 

V.  That  the  land  so  purchased  by  him  is  principally  valua- 
ble for  the  sake  of  said  wood  and  timber,  and  that  the  destruc- 
tion thereof,  as  aforesaid,  is  a  permanent  injury  to  the  freehold. 

VI.  That  the  defendant  is  wholly  insolvent  and  irresponsi- 
ble, and  unable  to  answer  to  the  plaintiff  in  damages  in  the 
premises ;  and  the  plaintiff,  as  he  verily  believes,  will  be  left 
without  remedy  as  to  the  timber  already  cut  unless  the  defend- 
ant is  enjoined  from  removing  or  interfering  with  it. 

IJurat.  [Signature.] 

Form  No.  629. 
Order  to  stay  waste.* 

[JVame  of]  Court  [or  if  a  court  order] 

At  a  special  term  [cfec,  as  in  Form 
No.  493,^.  4,  of  this  Volume]. 
[Title  of  action.] 

On  the  annexed  affidavit  of  A.  B.,  and  on  motion  of  M.  K, 
his  attorney, 

'  This  order  may  be  granted,  by         For  order  to  stay  waste  after  sale 

the  court  or  a  judge  thereof,  ex  pcurte,  on  execution,  see  chapter  on  Execu- 

and  without  security.   .N.    T.   Code  tion. 
Oiv.  Pro.,  §  1681. 
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Oedeeed,  that  the  defendant  above  named  be  restrained 
and  prohibited  from  committing  any  further  waste  upon  or 
damage  to  the  premises  therein  described. 

IDate.]  [Signature  of  Judge  and  initials  of  title.'] 

[Or  if  a  court  order]  Enter  [signature  T>y  initials  of  namie 

and  title]. 


SECTION  IL 

THE   SECTJBITT. 

1.  Power  of  the  conrt.  (6S1.)  Undertaking  on  injunction,  in 

2.  Statutory  requirements.  ordinary  cases  (under  Code). 

8.  The  practice.  (632.) to  stay  trial  of  money 

4.  Form.  action  after  issue. 

6.  Consent  to  reference,  <fec.  (633.) to  stay  proceedings  in 

6.  Security  on  staying  proceedings  at  money  action   after  verdict, 

law.                             •  report  or   decision,  and  be- 

1.  —  in  what  cases.  fore  final  judgment. 

8.  —  fraud.  (634.) to  stay  proceedings  on 

9.  —  corporation  cases.  a  money  judgment  (where 

10.  —  persons  not  in  privity.  amount  is  paid  into  court). 

11.  Belief  from  the  obligation.  (635.)  The  same  ;  where  undertaking 

is  given  in  lieu  of  payment 
FoEMS.  into  court. 

(630.)  Bond  required  by  the  court  on        (636.)  Undertaking  on  injunction  to 
granting  injunction  (common  stay    proceedings  in  eject- 

Form  where  there  is  no  stat-  ment,  or  for  dower 

ute). 

1.  Power  of  the  court.] — The  power  to  grant  an  injunction 
being  discretionary,  the  court  have  inherent  power  to  impose, 
as  a  condition  of  granting  it,  that  security  be  given ;  *  and  the 
settled  practice,  in  the  absence  of  statute,  is  to  require  a 
bond  or  undertaking  as  a  condition  of  granting  an  injunction 
pendente  lite^  unless  a  case  free  from  doubt  and  from  danger 
of  injustice  to  defendant  be  made  out.' 

•  Russell  V.  Farley,  105  U.  8.,  433,  438. 

•  Smith  V.  Day,  L.  B.,  31  Ch.  Div.,  421 ;  Seion  on  Decrees  65. 

The  reason  is,  that  according  to  the  better  opinion,  the  party  enjoined  by 
an  improvident  injunction  has  otherwise  no  redress,  unless  he  can  make  out 
a  case  of  malicious  prosecution  or  abuse  of  process  Palmer  v  Folev  71  JV" 
r.,  106,  rev'g  43  Super.  Ct.  (J.  &  B.),  365;  s.  v.,  Russell  v.  Farley  105  U  8 ' 
433, 437.    Contra,  Florance  v.  Nixon,  8  La.,  89.  ^  ' 

'  Dodd  «.  Flavell,  3  C.  E.  Oreen,  355  (holding  that  where  plaintiff's  right 
is  clear  and  the  infraction  of  that  right  is  satisfactorily  established,  no  securi- 
ty need  be  required  to  protect  defendant  against  such  damages  as  may  be  in- 
curred by  reason  of  the  injunction). 
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Where  the  requirement  is  thus  discretionary  because  there 
is  no  statute,  the  form  and  condition  of  the  security  is  equally 
in  the  discretion  of  the  court ;  and  on  continuing  an  injunction 
the  court  may  require  a  new  bond,  and  may  prescribe  as  a 
condition  of  continuing  the  injunction,  that  the  old  bond  be 
cancelled.* 

1 

2.  Statutory  requirements.] — The  Codes  of  Procedure  have 
extended  this  safeguard  by  requiring  security  in  all  cases,  but 
leaving  both  the  amount  and  the  propriety  of  requiring  sureties 
in  the  discretion  of  the  court,  except  in  those  cases  where  the 
object  of  the  injunction  is  to  stay  proceedings  in  an  action  for 
the  recovery  of  money,  or  in  ejectment  or  dower.* 

This  requirement  of  at  least  some  security  applies  to  the 
common  temporary  order  restraining  defendant  pending  a  mo- 
tion for  a  temporary  injunction  ;^  and  to  the  injunction  clauses 
in  an  order  appointing  a  receiver,  if  they  go  beyond  enjoining 
interference  with  the  receiver.'* 

But  it  does  not  apply  to  a  stay  of  proceedings  in  the  action 
in  which  the  stay  is  applied  for,*  nor  to  an  order  forbidding  in- 
terference with  a  receiver  or  other  officer  of  the  court,  nor  to 
an  order  to  stay  waste.* 

3.  The  practice.] — ^The  injunction  may  be  expressed  to  be 
conditional  upon  the  giving  of  security  in  a  specified  sum,  or, 
the  court  having  fixed  the  amount,  the  security  may  be  given 
before  entering  or  signing  the  injunction,  and  the  fact  that  it  has 
been  given  be  recited  in  it ;  and  the  latter  is  the  better  practice.' 

'  See  paragraph  11,  and  Kent  v.  Bierce,  6  Ohio,  336. 

'JSr.  T.  Oode  Civ.  Pro.,  g§  611-630. 

As  to  compelling  new  undertaking  from  time  to  time,  see  Volume  I,  p.  490. 

'  Sheldon  v.  AUerton,  1  Sandf.,  700;  s.  p.,  Methodist  Churches  v.  Barker, 
18  if.  ¥.,  463  (dictum). 

*  Pratt  V.  Underwood,  4  Civ.  Pro.  R.  (Browne),  167  (holding  that  the 
power  to  appoint  a  receiver  does  not  dispense  with  the  statutory  require- 
ment of  security  on  issuing  an  injunction). 

But  it  may  be  that  in  such  case  the  undertaking  only  covers  damages  sus- 
tained before  the  receiver  takes  possession.  Kerngood  v.  Gusdorf  (8upm.  Ct., 
JHst.  Colum.,  1886),  3  Central  Bep.,  759. 

"  Watt  «.  Eogers,  2  Abb.  Pr.,  261,  266. 

6  WoerishofiEer  v.  North  River  Constr.  Co.,  99  N.  T.,  398. 

'  See  Elliott  v.  Osborne,  1  Cal,  396,  and  Pell  ».  Lander,  8  B.  Mon.,  554,  to 
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4.  Form.'] — The  undertaking  to  be  given  on  the  granting  of 
a  provisional  or  temporary  injunction-order  must  conform,  in 
terms  or  in  substance,  to  the  requirements  of  the  Code  there- 
for ;  ^  but  the  court  may  in  its  discretion  add  more  onerous  or 
specific  obligations  than  the  statutory  form  would  necessarily 
involve.^ 

6  Consent  to  reference,  die.} — If  either  the  statute'  or  the 
undertatingitself*  provides  that  the  damages  may  be  ascer- 
tained upon  a  reference  or  otherwise,  this  course  may  be  pur- 
sued to  fix  the  amount,  leaving  only  the  question  of  liability  to 
be  determined  by  action,  but  a  provision  in  the  undertaking  is 
necessary  to  secure  this  effect,  unless  it  is  contained  in  the  stat- 
ute.* 

6.  Security  on  staying  joroceeMngs  at  law.] — Before  the 
existing  statute,  the  Court  of  Chancery  was  accustomed  to  re- 
fuse to  stay  proceedings  in  a  personal  action  at  law — that  is  to 
say,  an  action  for  the  recovery  of  a  money  judgment — unless  the 
complainant  would  pay  the  amount  into  court,  or  give  security 
not  only  for  the  payment  of  any  damages  caused  by  the  injunc- 
tion, but  for  payment  of  the  demand  sued  for  if  judgment 
should  be  recovered ;  and  it  was  held  proper  to  do  this  on  proof 

effect  that  an  order  for  injunction  need  not  be  regarded  until  security  ia 
given ;  but  this  is  too  broad. 

>  Palmer  «.  Foley,  71  N.  T.,  106  {dictum). 

5  Thus  in  Candee  v.  Wilcox,  26  Hun,  666,  an  order  allowing  an  injunction 
without  prejudice  to  an  action  of  ejectment  was  granted,  on  condition  "that 
the  plaintiffs  therein  should  give  an  undertaking  in  their  action  for  the  pay- 
ment of  the  defendant's  costs,  adjudged  against  the  plaintiffs  in  that  action  or 
in  the  action  at  law  in  which  the  right  to  said  premises  and  the  possession 
should  be  tried  and  determined,  and  the  value  of  the  use  and  occupation  of 
said  premises  from  [date],  during  the  pendency  of  said  action,  in  which  such 
trial  and  determination  should  be  had,  and  against  the  commission  of  waste; 
but  in  case  of  plaintiffs'  failure  to  give  said  undertaking,  then  the  said  injtmc- 
tion  to  be  dissolved,"  was  held  within  the  power  of  the  court;  and  the  under- 
taking, though  not  prescribed  by  statute,  was  held  valid. 

As  to  what  damages  are  recoverable  on  an  Injunction  bond,  see  Cook  v. 
Chapman,  41  if.  J.  Eg.,  153;  s.  c,  2  Central  Bep.,  193,  and  cas.  cit. ;  Krug  v. 
Bishop,  44  OAiO(Sf.,  331;  Foster!).  Stafford  Natl.  Bk. ,  58  Fit.,638;  s.  c.,2iVeifl 
Ihig.  Bep.,  806. 

'  Higgins  V.  Allen,  6  How.  JPr.,  30. 

«  Garcie  v.  Sheldon,  3  Bari.,  333. 

'Id 

Contra  are  dicta  in  Russell  ®.  Farley,  105  U.  S.,  433;  Browning  v.  Porter, 
12  Fed.  B0p.,  460. 
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of  danger  of  insolvency,  although  not  on  mere  allegation  of 
fear  of  it.* 

This  rule,  embodied  in  the  New  York  Eevised  Statutes,''  as 
a  restriction  on  chancery  injunctions  against  proceedings  "  at 
law,  in  personal  actions,"  and  in  actions  "  to  recover  lands  or 
the  possession  "  thereof,  is  revised  in  the  Code  of  Civil  Pro- 
cedure, where  it  is  expressed  as  a  restriction  on  staying  pro- 
ceedings "  in  an  action  in  which  the  complaint  demands  judg- 
ment for  a  sum  of  money  only,"  and  in  an  action  for  ejectment, 
or  for  dower.* 

7.  —  in  what  cases.'\ — A  judgment  confessed  is  a  judgment 
in  an  action,  within  the  meaning  of  this  rule.^  And  any  legal 
step,  whether  in  court ^  or  taken  by  an  officer  of  the  court*  in 
pursuance  of  the  judgment,  is  a  "  proceeding." 

8.  — fraud.l — Oases  where  actual  fraud  in  the  recovery  of 
the  judgment  is  the  ground  of  the  injunction  are  excepted  by 
the  statute ; '  and  it  seems  that  circumstances  which  would  make 

'  Eodgers  v.  Rodgers,  1  Paige,  436. 
'  3  JT.  r:  JJ.  8.,  189,  §p  141-143. 

The  practice  in  respect  to  issuing  injunctions  under  this  statute  is  stated  in 
Jenkins  v.  Wilde,  2  Paige,  394. 

In  Snyder  v.  Seaman,  41 N.  J.  Eg.,  405 ;  a  c,  iCent.  Sep.,  54,it  was  held  that 
when  a  temporary  injunction  to  restrain  eviction  under  an  action  of  ejectment, 
granted  on  a  bUl  not  stating  that  the  ejectment  action  had  proceeded  to  judg- 
ment, is  continued  after  it  appears  from  the  answer  that  judgment  had  been 
obtained  in  such  action,  the  complainant  must  give  such  security  as  would 
have  been  required  upon  the  granting  of  the  injunction  had  it  been  known 
that  a  judgment  had  been  entered  in  the  ejectment  action — the  bond  to  cover 
damages  from  the  commencement  of  the  mjunction  suit. 
3  If.  T.  Code  Civ.  Pro.,  §§  611,  616. 

It  appears  from  a  note  of  Mr.  Throop's  to  the  commissioner's  report  that 
this  was  intended  to  exclude  eqmtable  actions. 

*  Bums  V.  Morse,  6  Paige,  108,  and  see  Volume  I,  p.  600,  note. 
'  Dickey  v.  Craig,  5  Paige,  283,  holding  that  scire  facias  to  revive  a  judg- 
ment, although  for  some  purposes  treated  as  an  independent  action,  is  a  con- 
tinuation of  the  original  action,  and  to  obtain  an  injunction  against  it  security 
must  be  given. 

"  Boker  v.  Curtis,  2  Edw.  Ch.,  110,  holding  that  the  sherifFs  act  in  paying 
over  money  made  by  him  on  execution  is  a  proceeding,  within  the  statute,  and 
an  injimction  to  stay  it  requires  security. 

'  The  fraud  in  the  recovery  of  the  judgment,  which  will  enable  the  court 
to  dispense  with  a  deposit  and  bond,  is  such  a  fraud  as  a  false  statement,  a 
substitution  of  one  paper  for  another,  or  the  like.  A  failure  to  perform  a 
promise  or  condition  on  which  the  judgment  was  given  is  not  such  a  fraud. 
Cook  «.  Dickerson,  3  Swndf.,  690. 

Confession  of  judgment  for  a  siun  not  yet  due,  and  already  secured,  made 
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its  enforcement  operate  as  a  fraud — sucli  as  the  fact  that  the 
judgment  has  already  been  paid — will  justify  the  court  in  dis- 
pensing with  security.* 

9.  —  corporaUon  cases.] — The  special  provisions  of  statute 
allowing  a  plaintiff  suing  a  corporation  for  sequestration,  to  en- 
join other  creditors,  constitute  an  implied  exception  to  this  rule, 
and  do  not  require  the  usual  security  on  staying  proceedings  at 
law.* 

10.  — persons  not  m,  prvvity.'] — "Where  the  plaintiff  in  the 
injunction  suit  is  an  entire  stranger  to  the  judgment,  the  col- 
lection of  which  is  enjoined,  the  statute  does  not  apply,  for  it 
relates  only  to  parties  in  the  same  action  and  their  privies ; ' 
and  where  there  is  no  privity  the  statute  is  not  applicable ;  as 
for  instance  where  the  action  is  to  enjoin  defendant  from  en- 
forcing his  judgment  against  one  who  was  a  stranger  to  the  suit 
in  which  it  was  recovered,  and  against  his  property  which  was 
not  bound  by  the  judgment.* 

But  one  whose  land  is  apparently  charged  with  the  payment 
of  the  judgment  by  reason  of  its  being  docketed  so  as  to  con- 
stitute an  apparent  lien,  is  in  privity  with  the  parties  within 
the  rule." 

11.  Itelief  from  the  obligation.'] — Security  required  by  the 

for  the  purpose  of  levy  and  sale  to  defeat  other  creditors — held  fraud  ■within 
the  statute.     Burns  v.  Morse,  6  Paige,  108. 

•  Christie  ».  Bogardus,  1  Ba/rh.  Ch.,  167, 173.  Dictum,  that  if  the  plaint- 
iff estahlishes  beyond  reasonable  doubt  that  the  judgment  has  been  paid  in 
whole  or  in  part,  the  court  may  dispense  with,  the  statutory  security;  but 
holding  that  it  cannot  do  so  on  a  general  allegation  of  payment.  The  party 
who  seeks  to  be  excused  from  depositing  the  money,  or  giving  security,  for 
the  whole  amount  claimed  by  the  adverse  party  to  be  due,  must  state  the  time, 
circumstances,  and  amount  of  each  payment,  so  as  to  enable  the  court,  by 
mere  computation,  to  fix  the  amount  of  the  deposit,  or  of  the  bond,  and  to 
give  the  party  who  is  sought  to  be  enjoined  an  opportimity  to  meet  and  deny 
the  fact  of  such  payments. 

« Hutchinson  t.  N.  Y.  Central  Mills,  2  Abb.  Pr.,  394.  The  reason  is  that  he 
is  suing,  not  in  hostility  to  other  creditors,  but  for  equitable  distribution 
among  all. 

3  Packer  «.  Nevin,  67  N.  T.,  550. 

*  Hegeman  ■».  Wilson,  8  Paige,  29. 

'  Kossow  ».  Bank  of  Commerce,  22  Week.  Dig.,  448. 
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court  by  virtue  of  its  inherent  power,  as  distinguished  from  a 
statutory  requirement  making  it  the  right  of  the  party  enjoined 
to  have  such  security,  is  under  control  of  the  court,  and  it  has 
power  at  a  subsequent  stage  of  the  cause  to  relieve  the  party  from 
it  as  justice  may  require.* 


Form  No.  630. 

Bond  required  by  th.e  court  on  granting  injunction  (common  Form 
where  there  is  no  statute). 

[  Umal  penal  clause,  see  Form  25,  p.  69  of  Vol.  I,  to  the 
word  "  WHEKEAs,"  no/miiig  defendant  as  the  henefieiary  :  and 
continuing ;]  wheeeab,  the  above  bounden  \name  of  plavntlff\ 
has  applied  or  is  about  to  apply  to  the  court  for  an  in- 

junction restraining  the  above-named  \name  of  defendants']  in 
respect  of  [indicating  concisely  the  object  of  the  injunction]  : 

Now  the  condition  of  this  obligation  is  such  that  if  the 
above  bounden  [name  of  plaintiff]  shall  pay  all  damages  which 
the  defendant  in  said  suit  may  sustain  in  consequence  of  said  in- 
junction being  granted,  should  the  same  be  thereafter  dis- 
solved/ then  this  obligation  to  be  void,  otherwise  to  be  of  full 
force  and  effect. 

[Signatures  and  seals.] 
Signed,  sealed  and  delivered 
in  presence  of 

[Signature  of  witness.] 

>  Russell  V.  Parley,  105  If.  S.,  483,  443,  and  see  Kent  v.  Bierce,  6  Ohio,  336. 


'  This  is  the  proper  form  accord-  Hep.,  460,  an  injunction  bond  was 

ing  to  established  chancery  practice,  conditioned  to   abide    the   decision 

Bein  V.  Heaih,  12  JSow.  (IT.  S.),  175.  which   shall  be    made  therein  [the 

In  Meyers  v.  Block,  7  U.  8.  Supm.  original  suit],  and  pay  all  sums  of 

a.  Sep., 525,  the  words: "  all  such  dam-  money,  damages,  and  costs  that  shall 

ages  as  he  may  recover  against  us  by  be  adjudged  against  them,  if  said  in- 

reason  of  the  effects  of  said  Injunction,  junction  shall  be  dissolved." 
in  case  it  should  be  decided  that  the  in-         Meld,  that  this  did  not  cover  the 

junction  was  wrongfully  issued,"  were  amount  of  the  original  judgment  and 

held  to  cover  damages  resulting  from  its  costs,  nor  the  attorney's  fee. 
the  injunction  even  though  before  the         In  Russell  v.  Farley,  105  U.  8.,_  433, 

bond  was  given;  and  that  an  action  the  condition  was  that  "the  plaintiff 

will  He  on  the  bond  without  a  pre-  will  pay  the  parties  enjoined  by  such 

vious   recovery    of    such   damages;  injunction,  or  detained  tliereby,  such 

practicalljr  superseding  the  different  damages  as  they,  or  either  or  any  of 

construction  on  the  latter  point  in  them,  may  sustain  by  reason  of  such 

Bein  ®.  Heath,  12  How.  ( U.  8.),  175.  injunction,  if  the  court  finally  decide 

In  Browning  v.  Porter,  13  Fed.  that  the  paxtj  was  not  entitled  thereto," 
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\A.ckn(mledgm&n,t  as  in  Form  496,  of  this  Yol.,  p.  6. 
Affidavit  of  sufficiency  cmd  ajpproval  as  in  Forms  '496  to  499, 
pp.  6-8,  of  this  Vol.  File  with  clerk;  notice  of  filing  as  m 
Form  500,  J?.  8.] 

[Exceptions  hy  defendant,  and  justvficalnxm  as  in  Vol.  I,  p. 
495,  Form  223,  c&c.'] 

Form  No.  631. 
TTndertaking  on  injunction,  in  ordiziary  cases  ■  (nnder  Code). 

[^Title  of  court,  and  of  action 

in  which  the  injunction  is  ashed^ 

Wheeeas,  the  plaintiff  above-named  is  about  to  apply  or 
has  applied  for  an  injunction  restraining  the  above-named 
\namie  of  defendant],  his  agents,  attorneys  and  servants  in 
respect  to  [indicate  concisely  the  scope  of  the  injunction :] 

Now,  THEKEFOEE,  the  Undersigned  [name  or  names  with 
residences  a/nd  'vocations  of  sureties  if  any\  do  hereby  [if  more 
than  one  sign  say,  jointly  and  severally]  undertake  that  said 
plaintiff  will  pay  to  the  said  defendant^  [or,  defendants  or 
either  of  them]  such  damages  not  exceeding  dollars,  as 

he  [or,  they]  may  sustain  by  reason  of  the  injunction,  if  the 
court*  shall  finally  decide  that  the  plaintiff  is  not  entitled  there- 
to. [And  the  damages  may  be  ascertained  by  a  reference  or 
otherwise,  as  the  court  shall  direct.] 

[Date.']  [Signatures.] 

[Directions  as  tender  last  Form.] 

Form  No.  632. 
Undertaking  on  injunction  to  stay  trial  of  money  action  after  issue.* 

[Title  of  court  and  action 

in  which  injunction  is  ashed.] 
Whereas,  the  above-named  plaintiff,  A.  B.,  has  applied  or 
is  about  to  apply  for  an  injunction  in  this  action,  restraining 

'  Whether  plaintifl  must  sign,  and,  ' "  The  court  "  here  means  a  court 
if  surety  is  required,  whether  there  having  jurisdiction  to  decide,  and  in- 
must  he  more  than  one,  is  for  the  court  eludes  an  appellate  court     Town  of 
or  judge  to  say.    Vol.  I,  p.  468;  N.  T.  Guilford  v.  CorneU,  4  Abh.  Pr  323. 
Code  Civ.  Pro.,  §  811.  *  Whether  the  plaintiff  must  sign, 

2  "Defendant  "here  means  all  that  and  whether,  if   surety  is  required, 

are  enjoined  and  obey  whether  they  more  than  one  surety  must  be  given,' 

have  appeared  or  not.    Cumberland  is  for  the  court  or  judge  to  say.    Vol*. 

Coal  &  Iron  Co.  v.  Hoffman  Steam  I,  p.  468,  &c.;  N.  T  Code  Gim   Pro  ' 

Coal  Co.,  15  Ahh.  Pr.,  78;  B.C.,  39  §811.  ' 
BmK  16. 
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the  above-named  T.  Z.  from  proceeding  *  to  the  trial  of  an 
action  pending  in  the  court  of  ,  wherein  said 

Y.  Z.  is  plaintiff,  and  the  said  A.  B.  is  defendant,  and  the 
complaint  demands  judgment  for  a  sum  of  money  only,  and 
issue  has  been  joined, 

Now,  THEEEFOEB,  WO,  0.  D.,  of  No.  Street,  in  the 

city  of  ,  county  of  ,  and  State  of  New  York, 

merchant,  and  E.  F.,  of  No.  street,  in  the  town  of 

and  county  of  ,  and  State  aforesaid,  farmer, 

do  hereby  [if  more  ihcm  one  sign  say,  jointly  and  severally] 
undertake  to  and  with  the  said  defendant  Y.  Z.,  pursuant  to  the 
statute,  that  the  plaintiff  A.  B.  will  pay  to  the  said  defendant  Y. 
Z.  [the  party  enjoined\  or  his  representative,  all  damages  and 
costs  which  may  be  recovered  by  mm  in  the  said  action  stayed 
by  said  injunction,  not  exceeding  dollars ;  and,  also, 

all  damages  and  costs  that  may  be  awarded  to  him  in  this  action 
in  which  the  injunction  order  is  granted.  [And  the  damages 
in  this  action  may  be  ascertained  by  reference  or  otherwise,  as 
the  court  may  direct]. 

[Date.'\  [Signatures.'l 

[Directions  as  itnder  Form  630.] 


Form  No.  633. 

Undertaking  on  injunction  to  stay  proceedings  in  money  action  after 
verdict,  report  or  decision,  and  before  final  judgment.' 

[As  in  last  Form  to  the  *,  continuing  .'I  in  a  certain 
action  pending  in  the  Court  of  ,  wherein  the  said 

Y.  Z.  is  plaintiff  and  the  said  A.  B.  is  defendant,  and  the  com- 
plaint demands  judgment  for  a  sum  of  money  only,  and  a 
verdict  [or,  a  report  of  a  referee — or,  a  decision  of  the  court] 
has  been  rendered,  but  final  judgment  has  not  been  entered ; 
and  the  said  plaintiff  A.  B.  elects  to  give  this  undertaking, 
pursuant  to  the  statute,  in  lieu  of  payment  into  court : 

Now,  THEKEFOEE,  wc  [nomes,  residences  and  occwpations'], 
do  hereby  [if  more  than  one  sign,  say,  jointly  and  severally] 
undertake  to  and  with  said  Y.  Z.,  pursuant  to  the  statute,  that 
the  plaintiff  A.  B.  will  pay  the  sum  of  [sum  awarded  ly  ver- 
ddct,  cfec],  with  interest  from  the  day  of  ?  18    , 

'  In  this  case  there  must  be  two  or  Whether  plaintiff  must  also  sign  is 

more  sureties  {N.  T.  Code  Civ.  Pro.,  for  the  coiu't  or  judge  to  say.    N.  T. 

§618),  unless  one  is  a  fidelity  or  guar-  Code   Civ.  Pro.,  §  811;  Volume   I, 

anty  company  (Volume  I,  p.  468).  p.  469. 
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and  all  costs  of  said  action  whicli  is  stayed  by  snch  injunc- 
tion, amounting  together  to  the  sum  of  dollars,  with  interest 
thereon  from  the  date  hereof  [here  add  as  may  he  dweoted  hy 
the  court,  for  instance]  to  the  said  T.  Z.  or  his  representative, 
in  case  this  court  shall  finally  decide  that  said  A.  B.  was  not 
entitled  to  the  injunction.  [And  the  damages  may  be  ascertained 
by  a  reference  or  otherwise,  as  this  court  may  direct.] 

[Date.]  [Signatures.] 

[Directions  as  under  Form  630.] 

Form  No.  634. 

ITndertakiiig  on  iiy'imction  to  stay  proceedings  on  a  money  judgment 
(where  amount  is  paid  into  court).' 

[As  in  Form  632  to  the  *,  continuing  .•]  upon  a  judgment 
for  a  sum  of  money  recovered  by  said  Y.  Z.  against  said  A.  B. 
in  the  Court  of  ,  on  the  day  of  >  18    , 

in  an  action  wherein  the  said  Y.  Z.  was  [plaintiff]  and  the  said 
A.  B.  was  [defendant]  : 

Now,  THEEEFOEE,  We  [name  or  names,  with  residences  and 
occupations]  do  hereby  [if  more  than  one  sign,  say,  joint- 
ly and  severally]  undertake  to  and  with  said  Y.  Z.,  pursuant  to 
the  statute,  that  the  plaintiff  A.  B.  will  pay  to  said  defendant 
Y.  Z.  all  damages  and  costs  which  may  be  awarded  to  him  by 
the  court  in  this  action  in  which  such  injunction  order  is 
granted,  not  exceeding  the  sum  of  dollars.     [And  the 

damages  may  be  ascertained  by  a  reference  or  otherwise,  as  the 
court  may  direct.] 

[Date.]  [Signatures.] 

[^Directions  as  under  Form  630.] 


Form  No.  635. 

The  same ;  where  undertaking  is  given  in  lieu  of  pasmient  into  court.' 

[As  in  Form,  632  to  the  *,  continuing:]  upon  a  judgment 
for  a  sum  of  money  recovered  by  said  Y.  Z,  against  said  A.  B. 

» Whether  plaintiff  must  sign,  and  Ow.  Pro.,  §  618),  unless  a  fidelity  or 

■whether,  if  surety  is  required,  there  guaranty   company  is  one.    Volume 

must  be  more  than  one,  is  for  the  I,  p.  468.    Whether  plaintiff  also  must 

court  or  judge  to  say.    N.  Y.  Code  sign  is  for  the  court  or  judge  to  say. 

Civ.  Pro.,  §811;  Volume  I,  p.  468.  Volume  I,  p.  469;  N.  T.   Code  Civ. 

*  In  this  class  of  cases  there  must  Pro.,  §  811. 
be  two  or  more  sureties  (JT.  T,  Code 
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in  an  action  in  tlie  Court  of  ,  on  the  day  of 

,  18  ,  wherein  the  said  Y.  Z.  was  [plaintiff]  and  the 
said,  A.  B.  was  [defendant]  ;  and  said  plaintiff  elects  to  give 
an  undertaking  pursuant  to  the  statute  in  lieu  of  payment  into 
court,  as  well  as  to  secure  damages  and  costs  : 

Now,  THEEEFOKE,  we  [namcs,  residences  and  oocupations' 
do  hereby  \jf  more  than  one  sign,  say,  jointly  and  severally' 
undertake  to  and  with  the  said  Y.  Z.,  pursuant  to  the  statute, 
that  the  plaintiff  A.,  B.  will  pay  the  sum  of  dollars  [specify 
the  full  amount  of  the  judgment,  including  interest  and  costs], 
with  interest  from  the  day  of  ,  18     [here  add  the 

directions  of  the  court  /  see,  for  instance,  clause  in  Form  No. 
633],  and  further,  that  the  plaintiff  A.  B.  will  pay  to  the  said 
defendant  Y.  Z.  all  damages  and  costs  which  may  be  awarded 
to  him  by  the  coi^rt  in  this  action  in  which  such  injunction 
order  is  granted,  not  exceeding  the  sum  of  dollars,  in  ad- 

dition to  the  amount  and  interest  herein  above  specified. 
[And  the  damages  may  be  ascertained  by  a  reference  or  other- 
wise, as  this  court  may  direct.] 

[Date.]  [Signatures.] 

[Directions  as  under  Form  630.] 

Form  No.  636. 

Undertaking  on  iivjunction  to  stay  proceedings  in  ejectment,  or  for 

dower.' 

[As  in  Form,  632  to  the  *,  continuing :]  in  an  action  of 

ejectment   [or,  for  dower]  pending  in  the  Court  of 

,  wherein  said  Y.  Z.  is  plaintiff  and  the  said  A.  B.  is 

defendant,  and  a  verdict  [or,  the  report  of  a  referee — or,  the 

decision  of  the  court]  has  been  had : 

Now,  THEEEFOEB  [nam,e  or  names,  and  residences  and  occu- 
pations of  sureties,  if  any],  does  [or,  do]  hereby  [if  more 
than  one  sign,  say,  jointly  and  severally]  undertake  to  and 
with  said  Y.  Z.,  pursuant  to  the  statute,  that  the  plaintiff  A.  B. 
wiir  pay  to  the  said  defendant  Y.  Z.,  or  his  representative,  all 
damages  and  costs  not  exceeding  the  sum  of  dollars,  which 
may  be  awarded  to  him  in  this  action  wherein  such  injunction 

'  Whether  plaintiff  shall  join,  and  note  to  2^.  T.  Code  Oiv.  Pro.,  %  616, 

whether,  if  surety  is  required,  there  that  the  Commissioners  of  the  Code 

must  be  one  or  two,  is  for  the  court  to  regarded  this  undertaking  as  not  to  be 

say.    Volume  I,  468,  469 ;    N.    T.  required  on  staying  proceedings  in  an 

Code  Cm.  Pro.,  §  811.  equity  action. 
It  would  appear  from  Mr.Throop's 

Vol.  II.— 7. 
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is  granted.   [And  the  damages  may  be  ascertained  by  reference 
or  otherwise,  as  this  court  may  direct.] 

[Date.]  [Signatures.] 

[Directions  as  under  Form  630.] 


SECTION   ni. 

SEEVING  AHD   ENFOECING   AN    mJTTNCTION. 

1.  Personal  service.  Forms. 

2.  Actual  notice.  (637.)  Affidavit  of  service  of  injunc- 
8.  Proof  of  service.  tion  granted  by  a  judge. 

4.  Disobedience.  (638.)  Affidavit  of  service  of  injunc- 

tion granted  by  the  court. 

1.  Personal  service.] — Wherever  practicable  serve  the  order 
personally  on  each  person  whom  it  is  desired  to  be  able  to 
punish  for  contempt  in  case  of  disobedience ;  as  the  courts 
often  justly  refuse  to  punish  a  party  for  contempt  after  service 
only  on  the  attorney  ;  although  the  power  to  do  so  sometimes 
exists. 

If  a  judge's  order,  deliver  an  ordinary  copy  and  exhibit  the 
original,  showing  the  judge's  signature. 

If  a  court  order,  the  best  method  is  to  serve  a  certified 
copy.  But  service  of  an  ordinary  copy,  accompanied  by 
exhibiting  a  certified  copy  and  showing  the  certificate  and  seal, 
is  enough. 

2.  Actual  notice.] — In  case  personal  service  is  delayed  by 
distance  or  other  hindrance,  it  is  usually  good  policy  to  give 
actual  notice,  which  may  be  by  telegraph  or  otherwise,  taking 
care  that  it  is  both  distinct  and  provable.* 

'  Cape  May,  &c.,  R.  R.  Co.  «.  Johnson,  8  SUw.  (N.  J),  433;  s.  c,  14  iJ8- 
porter,  595.  In  Mayor,  &c.,  of  N.  Y.  ■».  Staten  Island  F.  Co.,  40  Buper.  Ct. 
(J.  (fefif.),300(affl'din64iV:  F.,  632),  Curtis.  J.,  said:  " The  objection  that  the 
last  injunction  order  was  not  served  in  such  a  way  as  would  justify  the  pro- 
ceedings by  attachment  is  without  force,  as  the  papers  show  that  certified 
copies  of  it  were  served  upon  both  the  attorney  and  Mr.  P.  Even  parties 
simply  hearing  that  an  order  for  injunction  has  been  granted,  and,  disregard- 
ing it,  can  be  adjudged  guilty  of  contempt."  (Citing  Hull  v.  Thomas,  3  BdM., 
336;  People  ex  rel.  Morrison  v.  Brower,  4  Paige,  405;  Heam  v  Tennant, 
14  Vesey,  136.) 
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3.  Proof  of  service.] — It  is  best  to  specify  the  hour  of 
service  in  the  affidavits  of  service  and  to  have  the  affidavits 
verified  immediately  upon  effecting  service,  without  awaiting 
the  time  when  it  may  be  desired  to  use  them. 

4.  Disobedience.] — Disobedience  may  be  punished  by  pro- 
ceedings for  contempt,*  and  is  also  ground  for  refusing  to  allow 
the  delinquent  to  proceed  in  the  action  generally.' 


Form  No.  637. 
AfB.davit  of  service  of  iiiJTmctioii  granted  by  a  judge.* 

[Title  of  court  and  cause.] 
[  Venue.] 

C.  D.,  being  duly  sworn,  says,  that  he  is  the  managing  clerk 
in  the  office  of  O.  P.,  the  plaintiff's  attorney  in  this  action,  and 
that  at  ,  on  the        day  of  ,  18    ,  at  minutes 

past  o'clock,  in  the  noon,  he  *  served  the  injunction- 

order,  of  which  annexed  is  a  copy,  personally  upon  the 
defendant  Y.  Z.,*  by  showing  the  original  order  to  said 
defendant  and  the  signature  of  Hon.  J.  K.  thereon,  and 
delivering  a  copy  of  said  order  ['^  the  order  was  ex  parte, 
add,  together  with  a  copy  of — designaiim,g  the  papers  on  which 
the  order  was  granted]  to  said  defendant  [o£,  *f  defendant  is  a 
corporation,  say,  by  showing  the  original  order  and  signature  of 
Hon.  J.  K.  thereon,  to  M.  N.,  tlie  president  of  the 
company,  defendant  above  named — or  desigrmte  other  officer  or 
a^ent  on  whom  service  was  made — and  delivering  a  copy  of  said 
order — and  if  the  order  was  ex  parte — together  with  a  copy 
of — designating  the  papers  on  which  it  was  granted — to  said 
M.  N".],  and  leaving  said  copies  with  him  ;  and  f  that  deponent 
knew  the  person  so  served  to  be  the  defendant  [or,  to  be  such 
president]  as  aforesaid. 

[Ju/rat]  [Signature.] 

'  See  chapter  on  Contempt. 
'  See  Volume  I,  p.  174 


'  Sustained  by  Mayor,  &c.,  of  N.    of  service  was  held  sufficient  to  sup- 
T.  V.  Staten  Island  F.  Co.,  64  JV!  Z,    port  an  attachment  for  contempt 
623 ;  affl'g  40  Super.  Ot.  [J.&  8. ),  300,         *  If  service  of  summons  is  included, 
where  a  much  more  meager  affidavit    insert  statement  as  to  age.    See  Vol- 
ume I,  p.  637. 
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[If  proof  of  service  of  summons  is  ins&rted,  add  statement 
of  the  age  of  deponent.  See  Form  No.  323»  Yohims  I, 
p.  627.] 

Form  No.  638. 
Affidavit  of  service  of  injunction  granted  by  the  conrt. 

{As  in  last  Form,  to  the  asterisk,  Gontin'mng:'\  by  delivering 
to  said  defendant,  and  leaving  with  him  '[(w,  (f  on  a  corpora- 
tion., by  delivering  to  M.  E".,  the  president — or  designate  other 
officer  or  agent  on  whom  service  was  made — of  the  com- 

pany, defendant  above  named,  and  leaving  with  him]  a  ceri;ified 
copy  thereof  \if  the  order  was  made  ex  parte,  add,  together 
with  a  copy  of  the — specifying  papers  on  which  it  was  grant- 
ed], and  [continue  as  zn  last  Form  from  the  f]. 


SECTION   IV. 

GETTING   EID   OF  AN  IN  JUNCTION. 

1.  Power  to  refuse  or  dissolve  on  the    (640.)  Order  racating  ex  parte  an  in- 

giving  of  indemnity.  junction  granted  ex  parte. 

2.  —  the  practice.  (641.)  Order  to   show  cause  why  in- 

3.  Motion  to  vacate  or  modify, — in-  junction  should  not  be  vacated 

junction  granted  on  notice.  or  modified. 

4. ex  parte  injunction.  (6*2.)  Notice  of  motion  to  vacate  or 

5. temporary  restraining  order.  modify  injunction. 

6  —  application  on  new  facts.  (6*3.)  Order  granting  or  denying  mo- 

7.  Appeal.                  ^  tion  (on   notice  or  order  to 

8.  —  stay  or  suspension.  show  cause)  to  vacate  or  mod- 

9.  Motion  and  appeal.  ify  injunction. 

10.  Effect  of  jud^ent.  (644.)  The   same;   on    the   ground   of 

abatement. 
FOKMS.  (645.)  The     same;    dissolving   as     to 

(639.)  Affidavit  to  apply  ex  parte  to  some    and  continuing    as   to 

judge  to  vacate  ex  parte  in-  others. 

junction. 

1.  Power  to  refuse  or  dissolve  on  the  giving  of  indemnity.'] 
— The  court  has  a  discretionary  power  to  dissolve  even  a  proper 
injunction  on  the  defendant  giving  indemnity  ;^  but  this  is  not 
matter  of  right  on  the  part  of  defendant."  and  the  provision 


'  Northern  Pac.  R.  R.  Co.  ».  St.  Paul,  &c.,  R.  R.  Co.,  2  McCra/rv   260- 
s.  c,  Myers'  Fed.  Dec,  1675;  4  Fed.  Sep.,  688.  "'        ' 

»  Mc Williams  Mfg.  Co.  v.  BlundeU,  11  Fed.  Sep.,  419  (Patent  case). 
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of  the  New  York  statute  declaring  that  "  the  court  or  judge 
must,  where  the  alleged  wrong  or  injury  is  not  irreparable  and 
is  capable  of  being  adequately  compensated  for  in  money, 
vacate  the  injunction  order  upon  the  defendant's  executing  an 
undertaking  in  such  form  and  amount  and  with  such  sureties 
as  the  court  or  judge  shall  direct,  conditioned  to  indemiiify  the 
plaintiff  against  any  loss  sustained  by  reason  of  vacating  such 
injunction  order" — was  not  intended  to  require  this  to  be  done 
where  plaintiff's  right  is  clear,  and  the  conduct  restrained 
would  be  illegal.^ 

2.  —  the  practice.l — Application  for  such  relief  should  be 
made  to  the  judge  or  court  by  whom  the  injunction  was 
granted,**  but  it  may  be  made  before  decision  on  an  order  to  show 
cause  why  an  injunction  should  not  be  granted  or  continued.* 

The  affidavit  must  state  facts  and  circumstances  on  which 
the  court  can  determine  as  matter  of  proof,  that  the  injury  is 
not  irreparable  but  is  capable  of  adequate  compensation  in 
damages.  A  general  allegation  on  this  point  is  but  matter  of 
opinion  and  insufficient.* 

The  undertaking  should  afford  a  full  indemnity ;  and  under 
the  New  York  statute  an  order  dissolving  an  injunction  upon 
an  undertaking  which  does  not  follow  the  terms  of  the  statute 
above  Stated,  is  error,  if  the  damages  sustained  by  vacating 
might  prove  more  thau  those  stated  as  indemnified  against.' 


'  Thayer  v.  Rochester  City,  &c.,  R.  R.  Co..  15  Abb.  W.  C,  53,  and 
cas.  cit. 

'  Metropolitan  Elev.  R.  R.  Co.  v.  Manhattan  Ry.  Co.,  65  How.  Pr.,  377. 

3  Metropolitan  Elev.  R.  R.  Co.  v.  Manhattan  Ry.  Co.,  11  Daly,  367 ;  s.  c, 
65  How.  Fr.,  319;  3  Civ.  Pro.  B.  (MaCwrty),  473,  which  see  at  p.  166  of  VoL  I 
of  this  work. 

Unsuccessfully  resisting  such  an  order  to  show  cause,  without  oflEering  to 
give  security  to  dissolve,  has  been  held  to  preclude  a  subsequent  application. 
Quantrell  x>.  Boynton  (Andrews,  J.),  N.  Y.  Daily  Beg.,  June  17, 1886. 

*  Metropolitan  Elev.  R.  R.  Co.  «.  Manhattan  R.  R.  Co.,  65  How.  Pr.,  377. 

» Chamberlin  v.  Buffalo,  N.  T.,  &c.,  R.  R.  Co.,  31  Hun.  339. 

Otherwise  of  a  voluntary  undertaking  given  to  secure  dissolution  by  con- 
sent.   Candee  e.  Wilcox,  26  Hun,  666. 

In  the  case  in  11  Daly,  367  (aboDe),  it  was  directed  that  the  undertaking  be 
in  such  form  as  to  indemnify  the  plaintiffs  against  any  loss  or  injury  they 
may  sustain  by  the  vacating  of  the  injunction  from  time  of  vacating  it  to  the 
trial  and  judgment. 
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3.  Motion  to  vacate  or  modify: — vnjtmotion  granted  on 
notice.] — One  who  omits  to  oppose  the  granting  or  continuance 
of  an  injunction  upon  notice  or  after  order  to  show  cause,  or 
opposes  it  unsuccessfully,  cannot  (except  on  subsequently  oc- 
curring facts)  move  to  vacate  or  modify  it  without  leave,* 
which  ought  to  be  reserved  in  the  order  granting  or  continu- 
ing the  injunction  ^  in  order  to  secure  the  right. 

If  such  reservation  was  not  made,  the  party  is  left  to  his 
motion  for  leave,  or  to  resettle  the  order  by  expressing  leave." 

In  either  case,  the  application  should  be  made  on  notice, 
and  to  the  judge  or  court  that  granted  the  injunction,*  and,  if 
to  the  court,  then  at  a  term  at  which  a  contested  motion  can  be 
heard. 

The  application  may  be  made  upon  the  original  papers  (ex- 
cept that  if  leave  is  to  be  asked  there  must  be  affidavits  sup- 
porting that  request),  or  upon  papers  on  defendant's  part  in 
opposition,  or  both.  If  defendant  had  leave  reserved  in  the 
injunction,  he  may  apply  if  he  choose  on  the  original  papers, 
and  if  unsuccessful  may  apply  again  on  papers  in  opposition.* 

To  apply  on  defendant's  papers  in  opposition  lets  in  plaint- 
iff, under  the  New  York  practice,  to  produce  new  affidavits  in 
support  of  the  injunction.* 

4. ex  parte  injunetion.] — To  vacate,  in  whole  or  in 

part,  an  injunction  granted  ex  parte,  an  ex  jpa/rte  application 
may  be  made,  either, 

1.  If  granted  by  a  judge,  to  the  same  judge,  or  to  the  gen- 
eral term ;  or  (upon  affidavit  to  the  statutory  reason),  to  an- 
other judge  of  the  court  or  to  the  court  at  special  term. 

2.  If  granted  by  the  court  at  special  term,  to  the  judge 
who  held  court  when  it  was  granted  (applying  either  in  court  or 

•  The  rules  here  stated  are  the  result  of  the  application  of  sound  general 
principles  (see  Vol.  I,  pp.  188-196),  and  are  expressly  applied  to  injunctions  by 
N.  T.  Code  Civ.  Pro.,  §§  626-628. 

s  See  Forms  529,  530. 

8  See  Vol.  I,  of  this  work,  p.  190. 

*/d,p.l95. 

»  N.  7.  Code  Civ.  Pro.,  §  627. 

« jar.  T.  Code  Civ.  Pro.,  §  627. 
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out),  or  to  the  general  term ;  or  (upon  aflSdavit  to  the  statutory- 
reason)  to  a  special  term  held  by  another  judge  of  the  court. 
3.  If  made  by  the  general  term,  to  the  general  term.* 
In  either  case  there  is  power  to  entertain  ex  parte  an  appli- 
cation to  vacate  an  ex  parte  injunction ;  *  but  unless  some 
wrong  practice  in  obtaining  the  order,  or  inadvertence  or 
imprudence  in  granting  it,  call  for  immediate  retraction,  or  the 
emergency  does  not  justly  admit  of  the  necessary  delay,  the 
court  or  judge  will  usually  leave  the  party  to  his  motion.  If 
this  is  done,  the  proper  practice  is  not  to  call  in  the  adverse  party 
to  a  hearing  on  the  application  already  presented  ex  parte,  but  to 
take  an  order  to  show  cause  returnable  before  the  judge,  if  he 
granted  the  injunction,  or  before  a  term  at  which  a  contested 
motion  can  be  heard,  so  as  to  bring  the  motion  within  the  rule 
last  stated  on  the  previous  page.' 

6. temporary  restraining  order  ] — A  temporary  re- 
straining order,  pending  an  order  to  show  cause  why  the  de- 
fendant should  not  be  enjoined  pending  the  action,  is  an  in- 
junction within  these  rules;  but  an  application  to  vacate  such 
an  order  is  not  generally  to  be  allowed  to  supersede  the  hearing 
on  the  order  to  show  cause,  but  only  to  quicken  it  if  need  be 
or  to  make  a  temporary  modification  in  the  interim. 

6.  —  application  on  newfacts.'\ — Neither  a  decision  of  a  mo- 
tion for  injunction  on  notice,  nor  the  decision  of  an  application 
regularly  made  on  notice  to  vacate  an  injunction,  whether  the 
application  be  made  on  the  original  papers,  or  on  papers  in 
opposition,  precludes  an  application  founded  on  new  facts 
occurring  since  then,*  or  upon  the  fact  that  a  complaint  made 
since  such  decision  fails  to  show  a  cause  of  action  sufficient  to 


'  The  fact  that  the  present  general  term  is  not  composed  of  the  same 
judges  as  that  which  granted  it  does  not  preclude  the  application. 

=  P.  124,  &c.,  of  Vol.  I;  J^.  Y.  Code  Civ.  Pro.,  §  626;  8.  p.,  Bruce  v.  Del.  & 
H.  Canal  Co.,  8  How.  Pr.,  440:  Coffin  v.  Prospect  Park,  &c.,  R  B.  Co.,  61  How. 
Pr.,  105. 

°  For  instances  of  the  denial  of  ex  parte  applications,  see  Gere  v.  N.  Y. 
Central,  &c..  R.  B.  Co.,  38  Hun,  331;  Peck  v.  Yorks,  41  Ba7-b.,  547;  affl;s  24 
How.  Pr.,  363. 

<  See  Vol.  I,  p.  193. 


104  ABBOTT'S  NEW  PRACTICE. 

entitle  plaintiff  to  an  injunction  for  a  cause  of  action  stated  in 
the  injunction.* 

Y.  Appecd.] — An  order  granting  an  injunction  is  appeal- 
able to  the  general  term ; '  but  not  to  the  Court  of  Appeals 
unless  there  was  a  clear  want  of  power  to  grant  it,  or  a  gross 
abuse  of  discretion.* 

8.  —  stwy  or  suspension.] — ^Where  an  appeal  lies,  the  court 
may  grant  a  stay  of  the  respondent's  proceedings  on  the  in- 
junction, as  in  the  case  of  other  orders ;  *  but  the  stay  does  not 
leave  the  appellant  at  liberty  to  disobey  the  order,  it  only  sus- 
pends the  respondent's  right  to  proceed  in  court  upon  it 
meanwhile.' 

The  appellate  court  have  power,  in  advance  of  the  hearing, 
to  modify  or  suspend  the  injunction;*  but  this  power  is  only 
to  be  invoked  in  an  extreme  case. 

9.  Motion  and  a^eal.] — The  pendency  of  an  appeal  does 

'  ilT.  r.  Code  Civ.  Pro.,  §  628. 

» One  not  expressly  restrained  may  appeal  if  he  is  prejudiced  by  the  effect 
of  tlie  injunction,  as  where  it  forbids  a  co-defendant  from  paying  money  to 
him.    Landers  v.  Fisher,  34  Sun,  648. 

3  In  Hatch  v.  The  Western  Un.  Tel.  Co.,  93  M  Ti,  640,  the  court  say: 
"  The  rule  is  well  settled  that  the  granting  or  refusing  of  an  injunction  pen- 
dente lite  is  in  the  discretion  of  the  court  of  original  jurisdiction,  subject  to 
review  by  the  General  Term,  which  is  the  final  appellate  jurisdiction.  (Citing 
Van  Dewater  «.  Kelsey.  1  N.  T.,  533;  Paul  ®.  Hunger,  47  N.  T.,  469;  Calkin 
V.  Manhattan  Oil  Co.,  65  id.,  557). 

"  There  is  an  exception  where  it  plainly  appears  upoij  the  face  of  the  com- 
plaint that  the  case  is  one  in  which,  by  settled  adjudications,  the  plaintiff, 
upon  the  facts  stated,  is  not  entitled  to  final  relief.  The  granting  of  an  injunc- 
tion pendente  lite  in  such  a  case  is  error  of  law  which  may  be  reviewed  in 
this  court."    (Citing  McHenry  v.  Jewett,  90  N.  T.,  58.) 

But  in  the  case  at  bar,  it  not  being  plain  on  the  face  of  the  complaint,  that 
the  facts  did  not  justify  such  equitable  relief,  the  appeal  was  dismissed ;  s.  p., 
Woerishofler  v.  Sorth  River  Construction  Co.,  99  N.  Y.,  398  (where  appeal 
was  dismissed  ob  ground  of  order  being  discretionary). 

<  Sistb  Ave.  Elev.  R.  R.  Co.  v.  Gilbert  Elev.  Ey.  Co.,  3  Abb.  N.  0..  53, 
56. 

6  Sixth  Ave,  Elev.  R.  R,  Co.  v.  Gilbert  Elev.  R  R  Co.,  71  N.  Y.,  430 
(so  held  in  case  of  appeal  from  a  judgment). 

See  also  Leonard  v.  Ozark  Land  Co.,  115  TI.  8.,  465),  where  the  Supreme 
Court  reiterates  the  rule  laid  down  in  the  Slaughter-house  case,  10  Wail.,  373, 
397,  that  "  neither  an  injunction  nor  a  decree  dissolving  an  injunction  passed 
in  a  Circuit  Court,  fe  reversed  or  nullified  by  an  appeal  or  writ  of  error  be- 
fore .the  cause  is  heard  io  this  court.'  (Citing  also  Hovey  v.  McDonald- 109 
U.  &,  161.) 

f  See  Leonard  v.  Ozark  Land  Co.  (above  cited). 
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not  preclude  a  motion  to  vacate  the  injunction,^  nor  does  the 
pendency  of  a  motion  to  vacate  preclude  an  appeal.^ 

10.  Effeot  of  judgment?^ — A  final  judgment,  whether  in 
favor  of  or  adverse  to  the  plaintiff,  and  whether  on  the  merits  or 
merely  dismissing  his.  suit,*  of  itself  terminates  a  temporary  in- 
junction. If  the  judgment  be  in  his  favor,  the  continuance  of 
restraint  depends  on  the  insertion  of  an  injunction  in  the 
judgment. 


Form  No.  639. 

Affidavit  to  apply  ex  parte  to  judge  to  vacate  ex  parte  injunction. 

\Title  of  court  cmd  action.'] 
[  Venue.] 

T.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  above-named,  and  that  on  the 
day  of  ,  18      ,  the  copy  injunction  order  hereto 

annexed  was  served  on  him,  with  the  copies  of  the  papers  on 
which  it  was  granted,  which  are  also  annexed. 

II.  That  [Twre  state  the  condition  of  the  cause  in  respect  to 
service  of  the  summons  and  other  proceedings :  indicating  also 
the  i/rregulariiy,  if  any,  affecting  the  injunction]. 

III.  That  said  injunction  'Order  was  granted  without  notice 
to  defendant  or  his  attorney. 

IV.  That  this  defendant  has  fully  and  fairly  stated  the  case 
to  ,  his  counsel,  who  resides  at  ,  and  that  he 
has  a  good  and  substantial  defense  on  the  merits  to  the  action, 

1  Ireland  v.  Nichols,  9  Abb.  Pr.,  N.  S.,  71,  and  Vol.  I,  of  this  work,  pp. 
161, 176.  I 

2  Same  pages. 

'  Musgrave  v.  Staylor,  36  Md.,  123 ;  Gardner  v.  Gardner,  87  N.  Y.,  14; 
s.  c,  62  Mow.  Pr.,  265;  rev'g  24  Hun,  627  ;  Webber  v.  Wilcox,  45  Cal,  301 
(holding  sureties  not  liable  for  damages  accruing  after  judgment  though  the 
judgment  -was  subsequently  reversed). 

*  See  Bishop  v.  Bascoe,  9  Week.  Gin.  L.  Bui.,  Ill,  and  cas.  cit. 

As  to  effect  of  amending  complaint  upon  demurrer  sustained,  see  Ship- 
man  X.  Superior  Ct.  {Cal.,  1887).  12  Pacif.  Eep.,  787. 
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as  he  is  advised  by  his  said  counsel,  after  such  statement,  and 
verily  believes.* 

V.  [In  case  of  disability  or  absence  of  judge  who  made  the 
{injunction  or  held  the  term  of  court  when  it  was  made:]  That 
Eu)n.  J.  K.,  who  granted  the  said  injunction  order  [or,  who 
held  the  term  of  the  court  at  which  the  said  injunction  order 
was  granted],  is  absent  from  the  country  [here  state  the  par- 
ticulars of  absence  or  other  disability  of  the  judge;  or,  if 
granted  by  general  term,,  that  the  general  term  has  adjourned; 
or  otherwise  show  the  inability  to  malte  application  to  the  sa/me 
judge  or  court]. 

Yl.  That  deponent  is  advised  and  believes  that  he  is  en- 
titled to  have  the  said  injunction  order  vacated  [or,  modified — 
stating  particulars']  ;  but  that,  by  reason  of  the  foregoing  cir- 
cumstances, the  application  cannot  be  made  to  the  judge  or 
court  by  whom  the  order  was  granted,  and  that  the  defendant 
will  be  exposed  to  great  injury  by  the  delay  required  for  an 
application  upon  notice,  by  reason  of  the  following  circum- 
stances: [here  set  forth  the  details,  showing  the  injury  in- 
flicted  by  the  injunction,  and  the  way  in  whtch  delay  is  preju- 
dicial, and  the  date  of  next  term,  or  otherwise  show  the  earliest 
time  at  which  an  application  made  on  notice  could  be  heard.] 

YII.  That  no  previous  application  for  an  order  of  vacating 
or  modifying  said  injunction  has  been,  made  [except,  c&c,  see 
Vol.  I,  p.  149]. 

[Jurat.]  [Signature.] 


Form  No.  640. 

Order  vacating  ex  parte  an  injunction  granted  ex  parte. 

\Nam£  of]  Court  [or  if  a  court  order] 

At  a  special  term  [die,  as  in  Form 
JHfo.  491,  j3.  3,  of  this  Vohime]. 
[Title  of  action.] 

On  reading  and  filing  the  annexed  affidavit  of  [the  defend- 
ant] Y.  Z.,  verified  on  the  day  of  ,18  [if  made 
by  a  judge  other  tham,  he  who  granted  the  injunction,  say, 
making  satisfactory  proof  that  by  reason  of  the  absence — w 
other  disability — of  the  judge  who  granted  the  injunction 
order  in  this  action,  dated  the  day  of  >  18  ,  the 
application  to  vacate  the  same  cannot  be  made  to  him,  and  that 

•  This  oath  to  merits  is  not  essential,  but  may  be  useful. 
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the  defendant  above  named  will  be  exposed  to  great  injury  by 
the  delay  required  for  an  application  upon  notice],  and  it 
appearing  to  me  [or,  to  the  court],  from  the  papers  on  which  it 
was  granted,  that  it  ought  to  be  vacated  [or,  modified  as 
follows] : 

Ordileed  [cfcc,  as  in  next  Form]. 

[AuthentiGation  as  in  Form  492  or  493,  jp.  4,  of  this  Volume.'] 

[Under  N.  T".  Code  Civ.  Pro.,  %  (i26,  file  this  order,  and  the 
affidavit  on  which  it  was  obtained,  with  the  cleric  of  the  court 
m  which  the  injvMction  was  issued,  and  serve  a  copy  of  ioth 
hefore  acting  on  the  vacating  of  the  injunctions^ 


Form  No.  641. 

Order  to  show  cause  why  injunction  should  not  be  vacated 
or  modified.' 

\Namie  of]  Court  [or  if  a  court  order] 

At  a  special  term  [cfec.  as  in  Form 
ivt*.  491,j?.  3,  of  this  Volume], 
[Title  of  action.] 

On  [if  allying  on  the  original  papers]  the  injunction 
herein,  dated  the  day  of  >  18    ,  and  the  papers  on 

which  it  was  granted  [or,  -if  allying  on  papers  in  opposition, 
or  on  ioth,  add  or  substitute,  and  the  [two]  affidavits — and  the 
answer* — copies  of  which  are  hereto  annexed' — and  if  the 
complaint  has  meanwhile  been  made,  and  does  not  support  the 
injunction,^  add,  and  on  the  complaint  herein]  : 

Okdeked  [continuing  as  in  Form  No.  491,  p.  3,  of  this  Vol- 
ume, from  the  *,  but  inserting,  in  place  of  the  italic  clause 
between  the  X  cond  T[,  the  following :  why  said  injunction  herein 
should  not  be  vacated — or,  vacated  or  modified — or,  modified 

'  As  to  whom  to  apply  to,  and         If  a  previous  application  has  been 

where  to  be  returnable,  see  paragraph  made,  state  details.    See  Form  490, 

{above).  p.  3. 

As  to  aflSdavit  in  support  of  this         '  Answer  is  not  essential.    Metrop. 

order,  see  Form  489,  p.  3,  of  this  G.  &  S.  Exch.  ■».  Chicago  Board  of 

Volume.  Trade,  15  Fed.  Rep.,  847;  Town  of 

The  statement,  paragraph  II,  as  Middletown  «.  Bondout.  &c.,  R.  R. 

to  the  condition  of  the  cause,  is  in  Co.,  13  Abl.  Pr..  N.  8.,  376;  b.  c,  43 

practice  dispensed  with  in  these  mo-  How.  Pr ,  144;  affl'd  in  id.,  481. 
tions,  and  the  reason  for  asking  an         «  Hardt  v.  Liberty  Hall  ConsoL  M. 

order  to  show  cause  (paragraph  III) is  Co.,  37  Fed.  Sep.,  788. 
often  sufficiently  apparent  from  the         *  K  Y.  Code  CVc.iVo.,  §638. 
nature  of  the  case. 
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by  adding  the  following  clause,  stating  it — or,  so  as  to  permit, 
— c&c,  stating  what  is  desired]. 

[If  irregularity  is  fart  of  the  ground,  specify  it,  for 
instance,  thus :  on  the  ground,  among  others,  that  no  deposit 
was  made  or  security  given  for  the  payment  of  the  judgment 
mentioned  in  the  injunction.] 


Form  No,  642. 
Notice  of  motion  to  vacate  or  modify  ii:gn]ictioii.* 

{.Title  of  court  and  action.} 

Please  take  notice,  that  on  [if  applying  on  the  original 
papers']  the  injunction  herein  dated  the  day  of  , 

18  ,  and  the  papers  on  which  it  was  granted  [or  if  applying 
on  papers  in  opposition,orl)Oih,addor  substitute,  and  the  [twoj 
afiidavits — and  answer — copies  of  which  are  hereto  annexed — 
and  if  the  complaint  has  mea/nwhile  been  made  and  does  not 
support  the  injunction,  and  on  the  complaint  herein],  the 
undersigned  will  move  [continuing  as  in  Form  No.  488,  p.  1, 
of  this  Vohime,  inserting  in  place  of  the  italic  clause  between 
the  \  and  the  f]  that  the  injunction  herein  dated  the  day 

of  »  18    ,  be  vacated  [or,  vacated  or  modified — or,  modi- 

fied by  adding  the  following  clause — stating  it — or,  so  as  to 
permit — diC,  stating  what  is  desired]. 

[If  irregularity  is  objected  to,  specify  it,  for  instance,  thus] 
on  the  ground,  among  others,  that  no  deposit  was  made  or 
security  given  for  the  payment  of  the  judgment  mentioned  in 
said  injunction. 


Form  No.  643. 

Order  granting  or  denying  motion  (on  notice  or  order  to  show  cause) 
to  vacate  or  modify  injunction.  ° 

[Insert  in  Form  492  or  493,  on  p.  A:,  of  this  Volume,  af- 
ter "  Ordered,"]  that  said  motion  of  said  defendant  to  vacate 
the  injunction  herein  dated  the  day  of  ,  18     ,  be 

denied  [with  _  costs  against  the  defendant,  to  abide  the 
event  of  the  action].  [If  denied  upon  condition,  say,  upon 
condition  * — stating  *^.] 


>  See  notes  to  last  Form.  »  As  to  conditions  in  orders,  see 

"  As  to  award  of  costs  in  an  order.    Volume  I,  p.  258. 
see  Volume  I,  p.  261,  &c. 
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lOr,  be  granted,  and  said  injunction  is  hereby  dissolved  * 
[with  dollars  costs  against  plaintiif,  to  abide  the  event  of 

the  action]  [upon  condition— :/or  instance,  thus — that  defendant 
give  security  iu  an  undertaking  with  two  sureties,  to  pay  any 
judgment  that  plaintiff  may  recover  herein — or  otherwise]. 

\_0r,  if  modified,  for  instance,  thus:  Oedeeed,  that  the 
injunction  herein,  dated  the  day  of  ,18     ,  be  mod- 

ified by  vacating  the  provision  thereof,  which  restrained — stat- 
i/ng  i^and  that  said  injunction  stand  in  the  respects  in  which 
it  is  not  so  modified,  with        dollars  costs  to  be  paid  by 
to  — or,  to  abide  the  event  of  the  action.] 

[If  directed  that  the  effect  of  the  dissolution  he  postponed: 
This  order  is  made  on  condition  that  it  shall  not  take  eflfect 
until  service  has  been  made,  and  until  the  inst.,  at 

o'clock  in  the  noon.] 


Form  No.  644. 

The  same ;  on  the  gronnd  of  abatement. 

[Insert  in  Form  492  or  493,  on  p.  4,  of  this  Volume,  after 
Oedkeed,]  that  the  plaintiff  [or,  the  legal  representatives  of  the 
deceased  plaintiff]  revive  and  continue  this  action  against  the 
[legal  representatives  of  the]  defendant  within  days ;  or 

that,  in  default  thereof,  the  injunction  granted  herein  by  me 
[or,  by  this  court — or,  by  Hon.  J.  K.,  a  justice  of  this  court — 
or,  county  judge  of  county],  on  the  day  of  , 

18  ,  against  the  above  named  Y.  Z,,  be  vacated  and  dissolved, 
with  dollars  costs. 


Form  No.  645. 
The  same ;  dissolving  as  to  some  and  continning:  as  to  others. 

[Ordering part  may  be]  that  the  said  motion  be,  and  the  same 
hereby  is,  granted  as  to  the  defendant  Y.  Z.,  and  the  injunction 
granted  by  said  order  be,  and  the  same  hereby  is,  dissolved 
as  to  said  defendant,  and  that  said  motion  be,  and  the  same 

'  If    irregularity   is   among    the  mitted,  and  leave  is  given  to  him,  to ' 

grounds,   say,    "  upon   the   ground,  enforce  the  satisfaction  of  the  afore- 

[among  others]  that,  &c.,  specifying  said  judgment  described  above  and  set 

it."  forth  in  the  complaint;  and  to  issue 

May  insert  other  directions,  for  in-  execution  upon  said  judgment." 
Stance,  "  and  defendant  is  hereby  per- 
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hereby  is,  in  all  respects,  denied  as  to  the  defendant  W.  X.,  and 
the  injunction  granted  by  said  order  be,  and  the  same  here- 
by is,  continued  as  to  said  W".  X.  until  the  further  order  of  the 
court. 


SECTION   V. 

ENTOECrNG  THE   SECUEriT. 

1.  Attorney's  authority.  or  writ  of  inquiry  to  ascer- 

2.  Power  of  court.  tain  damages  caused  by  in- 

3.  Proceeding  before  judgment  prema-  junction. 

ture.  (648.)  Order  of  reference,  or  writ  of 

4.  Action  necessary  to  recover.  inquiry   to    ascertain  dam- 

ages caused  by  injunction. 

Poums.  (649. )  Notice  to  sureties  of  reference 
(646.)  Undertaking    on  the  part  of  or  writ  of  inquiry  to  ascer- 

creditor  enjoined,  to  obtain  tain    damages    caused    by 

money  paid  into  court  on  injunction, 

enjoining  him.  (650.)  Eeport  of  referee  as  to  dam- 
(647.)  Notice  of  motion  for  reference  ages  caused  by  injunction, 

1.  Attorney's  authority.'] — The  attorney  for  the  defendant 
has,  by  virtue  of  his  general  retainer,  authority  to  proceed  to 
fix  the  liability  of  the  sureties  on  the  undertaking. 

The  better  opinion  is  that  he  should  seek  authority  from 
his  client  before  he  proceeds  to  fresh  suit  against  the  sureties.* 

2.  Power  of  court.] — Since  the  statute "  under  which  the 
injunction  undertaking  is  given  provides  that  the  damages 
may  be  ascertained  by  a  reference  or  otherwise  as  the  court 
may  direct,  the  court  have  power  to  direct  a  reference  or 
otherwise  determine  the  amount,  although  no  express  consent 
to  such  course  be  contained  in  the  injunction.' 

The  court  may  by  direction  in  the  order  of  reference 
allow  other  than  common-law  evidence  to  be  received  by  the 
referee.* 

3.  Proceeding  iefore  judgment  premaPure.] — An  order  of 
reference  or  other  inquiry  to  ascertain  damages  is  not  regular 
until  the  judgment  has  been  entered.' 

'  "Walradt «.  Maynard,  3  Barb.,  584     Compare  p.  409  of  Vol.  I. 

'  N.  T.  Code  Civ.  Pro.,  §  623. 

'  Higgins  v.  Allen,  6  Sow.  Pr.,  30. 

*  Roberts  v.  White,  73  N.  T.,  375;  affl'g  43  Super.  Ct.  {J.  &  8.),  455. 

«  Lawton  v.  Green,  64  N.  T.,  336,  modifying  5  Bun,  157  (where,  however. 
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The  objection  that  it  is  made  before  entry  of  judgment, 
even  though  expressly  taken,  is  waived  by  proceeding  on  the 
reference.^ 

4.  Action  necessary  to  recover.'] — Judgment  on  the  under- 
taking cannot  be  rendered  against  the  sureties  without  an  ac- 
tion on  the  undertaking.' 


Form  No.  646. 

ITndertakiiig:  on  the  part  of  creditor  eqjoined,  to  obtain  money  paid 
into  court  on  enjoining  him.' 

\Title  of  action  in  which  the  injunction  issued:"] 

The  above-named  plaintiff  having  paid  into  court  the  sum 
of  dollars,  to  cover  the  sum  awarded  by  the  verdict  [or,  re- 
port of  the  referee, — w,the  decision  of  the  court],  in  an  action 
tor  the  sum  of  money  only  [or  iftJie  stay  was  after  judgment, 
say,  having  paid  into  court  the  sum  of  dollars,  being  the 

amount  of  the  judgment  for  a  sum  of  money,  including  interest 
and  costs,  recovered]  by  the  above-named  defendant  Y.  Z. 
against  said  A.  B.,  in  the  court,  of  ,  wherein  said 

Y.  Z.  was  [plaintiff],  and  the  said  A.  B.  was  [defendant]  ;*  and 
this  court  having  directed  said  sum  to  be  paid  over  to  said  Y.  Z., 
upon  his  giving  an  undertaking  conditioned  as  follows ; 

Now,  THEEEFOEE  [I — or,  we — naming  surety  or  sureties  as 
required  Try  the  order,  with  their  places  of  resvdence  and  occu- 
pations], do  hereby  [jointly  and  severally]  undertake  to  and 
with  the  people  of  the  State  of  New  York,  pursuant  to  the 
statute,  in  the  sum  of  dollars  \ fixed  hy  the  court],  to  pay 

the  said  sum  of  dollars,  and  interest  thereon  from  the 

day  of  ,  18     ,  or  any  part  thereof,  as  and  when  directed 

the  irregularity  was  held  waived  by  consent  to  the  entry  of  the  order  of  ref- 
erence). 

'  Roberts  t.  White,  73  N.  T.,  375;  affl'g  43  Buper.  Ct.  (J.  &  S.),  465. 

»  Troxell  ®.  Haynes,  16  Abh.  Pr.,  N.  8.,  1;  s.  c,  6  Daly,  389;  Randall  «. 
Carpenter,  47  Super.  Ct.  (J.  d  8.),  205;  Easton  v.  N.  T.  &  L.  B.  R  R.  Co.,  26 
W.  J.  JEg.,  859. 

Contra,  Amalgamating  Co.  «,  Ore  Dressing  Co.,  79  If.  C,  48,  and  so  were 
earlier  New  York  cases. 


'  As  to  the  general  principles  gov-  *  As  to  the  necessary  privity  be- 
eming  undertakings,  see  Vol.  I,  p.  tween  the  parties,  see  Hegeman  v. 
461.  "Wilson,  8  Paige,  28. 
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by  the  order  or  judgment  of  the  court  [or  state  directions,  if 
given  in  cmticipation']. 

[Date.']  {Signatures.] 

[Affidavit  of  Sufficiericy  or  Justification  /  and  Acknowl- 
edgment, as  in  Forins  495-498;  Approval  of  court,  as  in 
Form  499.] 

[Order  for  payment  to  he  rnade  hy  the  cov/rt  on  notice,  and/ 
entered ;  and  certified  copy,  countersigned  Tnj  the  judge,  to  be 
presented.  If.  Y.  Code  Uvv.  Pro.,  §  'r51 ;  iv.  T.  Gen.  Rules, 
ifo.  70,  0/1884.] 


Form  No.  647. 

Notice  of  motion  for  reference  or  writ  of  inquiry  to  ascertain  dam- 
ages caused  by  injunction.* 

[Ifotice  motion  "before  the  court,^  as  in  Form  488,^.  1,  of 
this  Vol.,  substituting  for  the  italic  clause  hetweeti  the  X  amd 
T,  the  following  clause:],  for  a  reference  [or,  a  writ  of  in- 
quiry— or  may  ask  both  in  the  alternative']  to  ascertain  the 
damages  sustained  by  the  defendant  by  reason  of  the  injunc- 
tion granted  in  this  cause  on  the  day  of  last. 


Form  No.  648. 

Order  of  reference,  or  writ  of  inquiry  to  ascertain  damages  caused 

by  injunction.' 

[Caption  and  recitals,  see  Form  i93,p.  4,  of  this  Vol.] 

Oedeeed,  that  it  be  referred  to  K.  F.,  Esq.,  of  ,  to 

'  Usually  it  will  be  well  to  move  should  be  served  with  notice  of  the 

on  affidavit  also,  stating  the  condition  motion, 

of  the  cause.  '  See  note  to  next  Form. 

Notice  must  he  given  to  the  plaint-  '  Under   M.    T.   Code    Giv.   Pro., 

iff.    Notice  to  the  sureties  is  not  es-  §  633,  this  order  is  made  by  the  court, 

BBntial,  but  rests  in  the  discretion  of  in  which  was  the  action  wherein  the 

the  court.      Methodist   Churches  of  injunction  order  was    granted ;  and 

N.  Y.  B.  Barker,  18  iV.  T.,  463.  it   is    discretiouary   with    the    court 

A  defendant   who  was   enjoined  whether  the   order  shall  be  upon  no- 

and  obeyed  the  injunction,  may  make  tice  to  the  sureties  upon  theundertak-> 

this  motion  even  though  he  did  not  ing.    The  court  may  direct  the  mode 

appear  in  the  action.     In  such  case  let  of  giving  such  notice, 

his  notice  of  motion  include  a,ppear-  It  sho  Id  be  required,  especially 

ance  of  his  attorney.     All  of  several  where  the  motion  for  the  reference 

defendants  enjoined  should  unite  in  was  made  without  notice  to  the  sure- 

the  motion,  or,  if  any  refuse,  they  ties     See  Wilde  v.  Joel.  15  H<m.  Pr., 

330 ;  Heffm,.  Prov.  R,  333. 
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ascertain  the  damages  sustained  by  the  defendant  [or,  by  the 
defendants  or  either  of  them],  by  reason  of  the  said  injunction, 
and  to  report  the  same  to  the  court  [and  that  days'  notice 

of  the  hearing,  to  C.  D.  and  E.  F.,  the  sureties  named  in  the 
undertaking  given  on  obtaining  said  injunction,  be  given  by 
depositing  in  the  post-office,  in  the  city  of  ,  at  least 

[six]  days  before  such  hearing,  a  notice  of  such  hearing  contained 
in  a  securely  closed  post-paid  wrapper  directed  to  said  0.  D. 
and  E.  F.,  at  ]. 

Enter :  [signature  h/  initials  of  name  and  title  of  judge.] 


Form  No.  649. 

Notice  to  snreties  of  reference  or  writ  of  inctniry  to  ascertain  dam- 
ages caused  by  ixgnnction.' 

[Title  of  court  and  action.'] 

Please  take  notice,  that  on  the        day  of  ,  at  in 

,  a  hearing  will  be  had  before  R.  F.,  Esq.,  a  referee  ap- 
pointed by  this  court  [or,  before  the  sheriff  of  county 
and  a  jury  summoned  by  him  pursuant  to  a  writ  of  inquiry 
issued  by  this  court],  in  the  above  action,  to  ascertain  and 
determine  the  damages  sustained  by  reason  of  the  injunction 
heretofore  granted  herein  [upon  the  issue  of  which  you  became 
surety  in  the  undertaking  given  on  the  part  of  the  plaintiff]. 
[Signature  a/nd  office  address  of] 

[Date.]  Attorney  for  defendant. 

[Address]  To  [the  sureties  and  ^plaintiff]. 


Form  No.  650. 
Report  of  referee  as  to  damages  caused  by  ii^unction.* 

[Title  of  court  a/nd  action.] 

To  the  Court  of 

The  undersigned,  to  whom  it  was  referred  by  an  order 
dated  the  day  of  ,  18     ,  to  ascertain  and  determine 

the  damages  sustained  by  the  defendants  [or,  either  of  them] 

'  It  is  the  fairer  course  to  give  this         '  Sustained  ia  Matthews  v.  Mur- 
notice.    Jordan  v.  Volkenning,  73  iV.    chison,  14  Abb.  If.  C,  512,  n. 
T.,  300. 

Vol.  n— 8 
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by  reason  of  the  injunction  granted  in  this  cause  on  the 
(Jay  of  5  18    5  ^^^  *o  report  the  same  to  the  court,  re- 

spectfully reports : ' 

I.  That  before  proceeding  with  said  reference,  I  took  the 
oath  required  by  law,  which  is  hereto  annexed  and  made  part  of 
this  my  report. 

II.  That  the  following  persons  appeared  before  me  upon 

trip  fi3.1(i  rPTGrGUCG  * 

A.  T.,  Esq.,  counsel  for  the  plaintiff;  Z.  T.,  Esq.,  for  the 
defendants ;  and  M.  N.,  the  surety  upon  the  undertaking  given 
upon  issuing  said  injunction  [or  in  default  of  appearance  of 
anyone  to  whom  notice  was  required,  say :  and  the_  defend- 
ant produced  due  proof  by  the  affidavit  of  C.  D.,  verified  the 
day  of  ,  and  hereto  annexed,  that  notice  of  the 

hearing  before  me  was  duly  given  M.  N,,  the  surety,  <&o.'\. 

III.  That  having  taken  the  testimony  of  the  witnesses  pro- 
duced before  me  from  time  to  time  on  behalf  of  the  plaintiff 
and  defendants  [and  sureties]  respectively,  and  having  duly 
considered  the  matter,  I  find '} 

First.  That  the  defendants  have  sustained  damages  by  rea- 
son of  said  injunction,  in  the  sum  of  dollars,  by  \h^e 
state  cause  or  nature  of  damage']? 

Second.  That  they  have  sustained  no  other  damage. 

Third.  That  a  reasonable  allowance  to  the  counsel  for  the 
defendants  for  his  services  upon  the  reference  will  be  the  sum 
of  dollars,  besides  disbursements  which  amount  to  the 

sum  of  dollars  for  stenographer's  fees  and  dollars 

for  referee's  fees. 

All  of  which  is  respectfully  submitted. 

[I)ate.\  [^Signature] 

Keferee. 

l^For  Forms  of  Exceptions  to  report,  motion  to  confrm,  and 
order  confirming  or  setting  aside,  see  Kefeeenoe.] 

'  It  is  usually  better  to  state  con-  the  case  from  which  this  precedent  is 

elusions  of  fact  and  law  separately,  as  taken  did  not  sufficiently  specify  the 

on  a  trial.     See  Reference.     But  nature  or  cause  of  the  damage  to  the 

this  is  not  essential  to  the  regularity  defendants,  was  overruled  because,  if 

of  a  report  on  such  a  reference  as  this,  -well  taken,  it  was  supplied  by  the 

Matthews  «.  Murchison,  14  ^166.  N.  O.,  agreement  upon  the  argument  that 

618,  n.  the  referee's  opinion  should  be  con- 

«  The  object  that  the   report  in  sidered  a  part  of  the  referee's  report. 
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AETICLE  lY. 

EeCEIVEK   (nrOLUDING  MANAGEK  CONTraTTING  BUBmESS). 

Section  L— Obtaining  beceiveb. 
XL— Sbcubitt  and  oath. 

III. — The  becbivbb's  title,  posbbssion  and  control. 
IV.— Instbttctions. 
,  V. — Accounts. 
VI.— Dischabging, 


SECTION   I. 

OBTAINING  EECEIVEB. 

1.  Inherent  power  of  the  court.  22.  —  designating  property. 

2.  Agreement  to  submit  to  receiver-    23.  —  date ;  relation  back. 

ship.  24.  —  duration. 

3.  Statutory  power.  25.  —  powers. 

4.  Property  in  a  foreign  jurisdiction.  26.  —  usual  powers ;  special  directions. 
C.  Common-law  and  statutory  recelv-  27.  —  corporation  receivers. 

ers  distinguished.  28.  —  assignment  to  receiver. 

6.  Powers  of  common-law  receivers.  29.  —  direction  to  collect  debts. 

7.  Sequestrator.  30   — to  give  possession ;  attorn,  Ac. 

8.  Action  necessary.  81.  —  to  lease. 

9.  The  practice ;  application  to  court.  82.  —  to  carry  on  business. 
10. order  to  show  cause.  33.  —  to  sell. 

11.  — when.  84.  — suits  by;  express  authority. 

12.  —  injunction.  86.  —  in  other  jurisdictions. 

13.  —  in  what  county,  86.  —  compromises. 

14.  —  three  methods  of  moving.  87.  —  suits  against. 

16.  —  the   complaint   and    affidavits;    38.  —  distribution. 

rules  for  drawing  them.  39.  —  direction  for  security. 

18.  —  notice  required.  40.  —  saving  clause  as  to  farther  in- 

17.  —  in  corporation  cases.  structions. 

18. to  the  attorney-general.  41.  Motion  on  pleadings  for  pei^nauent 

19.  —  form  of  notice.  receiver. 

20.  Selection.  42.  Ancillary  receivers. 

21.  Prudential  rules  for  drawing  order  43.  Double  receiverships. 

appointing  receiver ; — recitals.       44.  Special  receivers. 

[For  list  of  Forms,  see  p.  14t] 

1.  Inherent  power  of  the  court.'] — Under  the  new  pro- 
cedure the  inherent  power  of  equity  to  appoint  a  receiver  is 
continued  except  so  far  as  expressly  and  positively  limited.* 

'  HoUenbeck  «.  Donnell,  94  W.  T.i  343;  rev'g,  on  another  point,  29  Eun, 
94;  N.  Y.  Code  Civ.  Pro.,  %  317;  U.  8.  Trust  Co.  v.  N.  Y.,  West  Shore,  &a, 
R,  R.  Co.,  101  m  T.,  488. 
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The  New  York  statute^  defines  generally  the  power  to  appoint  a 
receiver  before  final  judgment  [in  addition  to  the  cases  specially 
provided  for  by  law,  such  as  some  particular  classes  of  corpora- 
tions], thus  : "  on  the  application  of  a  party  who  establishes  an  ap- 
parent right  to,  or  interest  in,  the  property,  where  it  is  in  the  pos- 
session of  an  adverse  party,^and  there  is  danger  that  it  will  be  re- 
moved beyond  the  jurisdiction  of  the  court,  or  lost,  materially  in- 
jured, or  destroyed."  *  And  the  statute  includes  the  county  courts 
with  the  supreme  and  superior  city  courts,  as  having  this  power. 
The  foregoing  statutory  definition  of  the  cases  for  a  receiver 
is  not  exhaustive,  and  does  not  deprive  courts,  having  equitable 
jurisdiction,  of  the  inherent  power  in  any  case  in  which  it  may 
be  exercised  according  to  the  course  and  practice  of  courts  of 
equity.* 

1  JV.  r.  Code  Civ.  Pro.,  §  713. 

'  A  party  not  in  possession  wlio  does  not  disclose  who  is  in  possession, 
cannot  defeat  a  motion  for  receiver  by  objecting  that  the  property  is  not  in 
possession  of  any  party  to  the  action.    Smith  v.  Tiffany,  13  Hun,  671. 

'  "Property"  here  includes  rents,  profits,  income  and  increase  (id.),  and 
"injury  to  property  "  does  not  necessarily  imply  impairment  of  the  physical 
thing,  see  S5  3348,  subd.  10.  An  "inherent  right"  here  does  not  require  an 
exclusive  right  to  be  shown.  HoUenbeck  v.  DonneU,  94  N.  T.,  343;  rev'g  29 
Hun,  94. 

*  HoUenbeck  v.  Donnell,  and  other  cases  above  cited;  s.  f.,  Barbour  v. 
Nathl.  Exch.  Bank  (Ohio,  1887),  13  NortTieastern  Sep.,  5;  N.  T.  Code  Civ. Pro., 
%  217.;  8.  P.,  Skinner  v.  Maxwell,  66  N.  C,  45 

The  statement  in  High  on  Bees.,  3d  ed.,  33,  that  the  statute  excludes  all 
unenumerated  cases,  is  an  error. 

In  Fellows  v.  Heermans,  13  Abb.  Pr.,  K  8.,  1,  it  was  held  that  as  the 
writ  of  injunction  was  abolished  by  the  "  Code,"  and  an  order  of  injunction 
substituted,  such  an  order,  as  a  process  in  the  action  and  as  a  provisional 
remedy,  must  find  its  warrant  in  that  statute  or  it  cannot  stand.  This  de- 
cision has  led  some  to  think  that  the  power  to  appoint  a  receiver  has  also  been 
made  purely  statutory.  I  doubt  whether  such  a  rule  would  be  laid  down  as 
to  injunctions,  now,  were  the  question  now  open.  It  does  not  seem  to  have 
been  observed,  that  the  abolition  is  expressed  as  of  the  writ,  as  a  form,  not  of 
the  power  of  the  court,  and  that  the  same  statute  declares  that  each  cou^t 
"  shall  continue  to  exercise  the  jurisdiction  and  powers  now  vested  in  it  by 
law,  according  to  the  course  and  practice  of  the  court,  except  as  otherwise 
prescribed  by  this  act"(i\r.  T.  Code  Civ.  Pro..  §4),  and  continues  chancery 
jurisdiction  of  the  Supreme  Court  (id.,  §  317) ;  and  reaflBrms  the  ancient 
powers  of  the  court  to  devise  and  make  new  process  and  forms  of  proceed- 
ings necessary  to  carry  into  effect  the  powers  and  iurisdiction  possessed  by  it 
(§  7,  subd  3).  J  F  J' 

But  even  if  the  power  of  the  court  to  grant  injunctions  must  be  deemed 
purely  statutory  (except  in  the  case  of  stay  of  proceedings,  and  in  the  case  of 
enjoining  the  conduct  of,  or  interference  with,  the  conduct  of  its  oflScers— 
where  the  common-law  power  clearly  remains),  the  effect  of  the  code  in  the 
power  to  appoint  receivers  is  different,  and  the  common-law  power  continues, 
as  stated  in  the  text. 
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But  the  mere  necessity  of  preserving  property  pending 
litigation  is  held  not  enough  to  enable  one  whose  interest  is 
not  admitted  or  established,  to  move  for  a  receiver;  unless 
some  statute  authorizes  it.' 

2.  Agreement  to  s^ibmit  to  receivership.'] — The  consent  of  the 
parties  does  not,  so  far  at  least  as  tliird  persons  are  concerned, 
give  the  court  power  to  appoint  a  receiver  in  a  case  not  within 
the  general  rules  of  law  and  equity ;  ^  nor  even  as  between  the 
parties  to  such  an  agreement,  is  the  court  controlled  by  a  cove- 
nant that  a  receiver  may  be  appointed ; '  but  such  a  stipula- 
tion is  often  a  sufficient  ground  for  appointment  in  an  other- 
wise doubtful  case.*  So  where  partners  have  agreed  that  one 
shall  take  charge  of  liquidation,  he  has  usually  the  preference 
in  being  appointed  receiver. 

1  Adee  «.  Bigler,  81  N.  Y..  349,  holding  therefore  that  the  provisions  of 
JV.  T.  Code  Civ.  Pro.,  §  713,  allowing  a  receiver  when  plaintiff  has  established 
an  "  apparent "  right,  do  not  suflSce  to  authorize  a  plaintiff  without  judgment, 
to  maintain  a  creditor's  action  against  a  corporation  to  set  aside  an  assign- 
ment made  by  it  when  insolvent,  in  contravention  of  the  statute. 

'  "The  consent  of  the  parties,"  says  Deady,  J.,  in  the  HoUaday  case,  29 
Md.  Sep.,  186,  "  so  far,  at  least,  as  third  persons  are  concerned,  does  not  give 
a  court  jurisdiction  to  appoint  a  receiver  (Whelpley  v.  Erie  Ry.  Co.,  6  Blatchf., 
271,  274);  and  in  Louisiana  it  has  been  decided  that  a  receiver  of  partnership 
funds,  appointed  by  consent  of  both  partners  pending  a  suit  for  the  dissolu- 
tion of  the  firm,  is  not  an  oflScer  of  the  court,  but  merely  an  agent  of  the  par- 
ties.   Kellar  ®.  Williams,  3  Bob.,  331 ;  cited  in  note  to  section  1,  in  High  on 


2  The  fact  that  both  complaint  and  answer  ask  a  receiver,  is  not  conclusive 
against  defendants'  objection  that  sufficient  grounds  are  not  shown.  Dusen- 
bury  «.  Dusenbury,  2  Civ.  Pro.  B.  {MeCarty),  91. 

^  InMcLane  v.  Placerville,  &c.,  Ry.  Co.,  66  Col.,  606; s.  c,  %Pacif.  Bep.,  748, 
754  (an  action  by  the  trustee  in  a  trust  deed),  the  court  say,  in  disposing  of  the  ob- 
jection, that  a  receiver  could  not  be  appointed  because  the  property  was  not 
in  danger  nor  the  security  inadequate,  the  court,  by  Thornton,  J.,  say:  "In 
reply  we  have  to  say  that  this  action  is  not  one  to  foreclose  a  mortgage.  It  is 
a  suit  brought  to  enforce  the  specific  execution  of  the  terms  and  stipulations  of 
a  mortgage,  by  which,  on  the  happening  of  a  specific  event,  the  trustees,  or 
the  survivor  of  them,  are  entitled  to  take  possession  of  the  property  mort- 
gaged, hold  it,  receive  and  collect  the  income  and  profits  arising  from  it,  and 
apply  such  income  and  profits  as  are  stated  above.  The  casus  fmderis,  which 
the  surviving  trustee  was  to  take  possession,  having  occurred,'  on  his  applica- 
tion the  court  made  the  order.  "This  is  so  clearly  within  the  province  of  a 
court  of  equity  that  we  can  see  no  reason  to  doubt  its  power  or  the  regularity 
of  the  proceeding.  It  comes  within  the  provisions  of  section  564,  subd.  6,  of 
the  Code  of  Civil  Procedure,  authorizing  such  appointments  where  receivers 
have  heretofore  been  appointed  by  the  usages  of  courts  of  equity.  There  are 
several  cases  where  such  a  proceeding  has  been  had,  which  have  been  sanc- 
tioned and  approved  by  courts  of  the  most  undoubted  learning  and  ability. 
See  Shepley  v.  Atlantic  &  St.  Lawrence  R.  Co.,  55  Me ,  395;  Shaw  v.  Norfolk 
Co.  B.  Co.,  5  Qray,  163 ;  American  Bridge  Co.  v.  Heidelbach,  94  U.  S.,  798." 
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3.  Statutory  jpower.} — In  recent  times  statutes  have  been 
passed  conferring  power  to  appoint  in  cases  that  were  not 
within  the  inherent  power,  or  where  that  power  was  doubted 
or  deemed  to  be  inapplicable. 

The  most  notable  of  these  is  the  power  conferred  to  appoint 
a  receiver  for  the  dissolution  of  a  corporation.* 

Other  cases  are  the  statute  as  to  creditors'  actions,''  and  that 
allowing  the  court  having  jurisdiction  of  an  action  involviog 
the  distribution  of  a  decedent's  estate,  to  appoint  a  receiver  on 
the  death  of  a  sole  surviving  executor  or  administrator;'  and 
the  statute  allowing  a  receiver  in  a  creditor's  proceedings  sup- 
plementary to  judgment  and  execution.* 

Such  a  statute  conferring  on  the  court  the  power  to  appoint 
a  receiver  in  a  case  not  previously  within  its  equitable  cog- 
nizance, although  it  prescribe  specifically  the  receiver's  powers 
and  duties,  is  not  to  be  regarded  as  necessarily  creating  a  spe- 
cial statutory  proceeding,  but  rather  as  making  an  addition  to 
or  extension  of  the  general  equity  powers  of  the  court.* 

4.  Property  in  a  foreign  jttrisdiotion.] — The  mere  fact  that 
the  property  is  in  a  foreign  state  is  not  ground  for  refusing  to 
appoint  a  receiver,  if  the  parties  are  subject  to  the  jurisdiction.' 

1  JV.  Y.  Code  Civ.  Pro.,  §§  1788, 1801,  revising  2  2f.  T.  B.  S.,  463. 

» If.  T.  Code  Civ.  Pro.,  §  1877.  , 

»  2V.  r.  Code  Civ.  Pro.,  %  1869,  revising  JV.  Y.  L.,  1863,  c.  466. 

«  N.  Y.  Code  Civ.  Pro.,  %  2464,  revising  Code  Pro.,  §  298. 

6  Palmer  v.  Clark,  4  Abb.  N.  C,  25;  Ferry  v.  Bank  of  Central  N.  Y.,  15 
Eow.  Pr.,  445,  458;    W.  F.  Allen,  J. 

«  Barbour  ®.  Lockhard,  11  Weekly  Cin.  L.  Bui.,  819  (appointing  receiver, 
between  Ohio  owners  of  mine  in  Nicaragua,  because  they  were  imable  to 
agree  on  its  working,  and  it  was  in  danger). 

The  court  say:  "As  all  the  owners  are  here  in  court,  who  ia  to  prevent  him 
(the  receiver)  from  getting  possession  ?  It  is  not  to  be  assumed  that  any  of 
the  parties,  by  themselves  or  their  agents,  will  attempt  to  resist  the  order  of 
the  court.  Kor  is  it  to  be  assumed  that  the  ofiBcers  of  the  government  of 
Nicaragua  will,  of  their  own  motion,  interfere  to  prevent  possession  from 
being  taken.  There  is  a  class  of  cases  in  which  it  has  been  held  that  a  re- 
ceiver cannot  be  permitted  to  take  possession  of  property  outside  the  jurisdic- 
tion of  the  court  appointing  him— the  leading  one  of  which  is  Booth  «.  Clark 
(17  How.,  U.  ti.,  822). 

"  But  there  is  also  another  class  of  cases  in  which  it  is  held  that  a  receiver 
appointed  in  one  State  will  be  permitted  to  take  possession  of  property  in 
another  (Bank  «.  McLeod,  38  0.  8.,  174,  184;  Hurd  ®.  City  of  Elizabeth,  41 
"  )  Jersey  L.,1). 

'  The  principal  ground  of  distinction  between  the  two  classes  of  cases  ap- 
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But  the  receiver  should  have  an  assignment  so  as  not  to 
claim  alone  under  the  appointment. 

He  can  receive  in  the  foreign  jurisdiction  a  voluntary  de- 
livery, and  this  gives  him  lawful  possession  even  though 
it  were  coerced  by  the  order  of  court  or  by  fear  of  proceedings 
of  contempt ;  but  if  a  question  arises,  in  the  courts  of  such 
other  jurisdiction,  between  him  and  third  persons  claiming 
there  adversely,  neither  his  appointment  nor  an  involuntary 
assignment  to  him  will  preclude  the  courts  of  such  jurisdiction 
from  giving  a  preference  to  the  claims  of  creditors  and  others 
within  tlieir  own  territory  ;  ^  and  such  proceedings  in  the  for- 
eign jurisdiction  will  be  respected  by  the  courts  of  the  juris- 
diction in  which  the  receiver  was  appointed.^ 

6.  Common-law  and  statutory  receivers  distinguished.'] — 
The  term  "statutory  receiver"  in  New  York  practice  is  used 
to  designate  a  receiver  who  is  vested  with  the  powers  and 
subject  to  the  duties  of  trustees  under  insolvent  assignments 
made  under  the  Revised  Statutes.*  These  powers  are  for  the 
most  part  defined  in  great  detail.*  The  main  distinctions  are, 
that  a  statutory  receiver  is,  by  force  of  the  statute,  an  assignee 
and  vested  with  title  without  the  formality  of  an  assign- 
ment ;  that  it  is  his  duty  to  advertise  for  claims ;  and  he  has 
statutory  powers  to  discover  and  coerce  delivery  of  the  assets ; 
to  call  meetings  of  creditors ;  to  refer  or  compromise  disputed 

pears  to  be  this:  Where  there  are  creditors,  or  other  persons  having  claims 
upon  the  property,  residing  within  the  State  where  it  is  situated,  the  courts  of 
that  State  will  not  permit  the  foreign  receiver  to  take  possession,  preferring 
the  rights  of  its  own  citizens  to  those  of  the  people  of  another  jurisdiction, 
but  if  there  be  no  party  within  such  State,  claiming  an  interest  in  the  prop- 
erty, the  courts  thereof  will  permit,  and  in  a  proper  case  will  assist,  the  re- 
ceiver appointed  by  the  courts  of  the  State  where  the  owners  reside  to  take 
possession." 

See  also  Patterson  v.  Lynde,  113  III.,  196 ;  mem.  30  Cent.  L.  J.,  317,  and  arti- 
cles in  33  Am.  Law  Beg.,  389;  7  South.  L.  J.,  333;  Lycoming  Fire  Ins.  Co.  ». 
Wright,  55  Vt..  536. 

I  Matter  of  Waite,  99  N.  T.,  433,  limiting  the  reasoning  but  not  the  conclu- 
sion in  Booth  «.  Clark,  17  How.  U.  8.,  833,  where  territorial  limits  to  a  re- 
ceiver's power  were  strongly  insisted  on;  but  it  was  only  held  that  a  New  York 
receiver  in  a  creditor's  action,  who  took  no  assignment  from  the  debtor,  could 
not  in  the  courts  of  another  jurisdiction,  recover  as  against  creditors  there,  the 
proceeds  of  a  foreign  claim. 

«  O'Callaghan  v.  Fraser,  37  Bun,  483. 

'  Part  II,  c.  5. 

*  3  iV.  r.  B.  8.,  39-51,  art.  8. 
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claims ;  to  allow  set-off ;  and  to  make  distribution.  In  a  general 
sense,  a  receiver,  any  of  the  important  powers  of  whom  are 
defined  by  statute,  is  sometimes  spoken  of  as  a  statutory  receiver, 
but  the  technical  meaning  of  the  phrase  is  in  its  application,  in 
the  law  of  corporate  litigation,  to  the  permanent  receiver  [i.  e.,  a 
receiver  appointed  by  final  judgment]  in  an  action  to  sequester 
the  assets  of  a  corporation,  and  to  distribute  them  among  cred- 
itors, or  to  dissolve  a  corporation  and  to  distribute  the  assets, 
or  to  forfeit  or  vacate  charters,  and  to  receivers  appointed  in 
the  special  proceedings  provided  by  law  for  the  voluntary 
dissolution  of  a  corporation.^  By  a  recent  statute*  the  court 
may  confer  on  a  tempormy  receiver,  in  an  action  to  sequester 
the  property  of  a  corporation  and  to  distribute  it  or  to  dissolve 
or  forfeit  its  charter,  the  powers  of  a  statutory  receiver,  except 
that  no  distribution  can  be  made  by  him  without  an  order  of 
the  court.' 

6.  Powera  of  common-law  recewers.] — Under  the  old  prac- 
tice a  common-law  receiver  was  simply  what  his  name  indi- 
cated, an  officer  to  get  in  assets  and  hold  and  preserve  them, 
until  it  should  be  time  to  deliver  over ;  he  was  merely  a  custo- 
dian. When  he  held  property  it  was  by  possession,  not  by 
title ;  when  he  sued  to  recover  property  or  debts  due  the  party, 
he  sued  in  the  name  of  the  party  of  whose  property  he  was 
receiver.  If  it  became  desirable  for  him  to  take  any  active 
step  not  directed  in  the  order  appointing  him,  some  party  to 
the  cause  must  move  the  court ;  it  was  not  the  receiver's  func- 
tion to  act  without  directions  nor  to  ask  leave  or  directions  to 
do  anything. 

Successive  statutes  have  enlarged  the  powers  of  receivers, 
by  enabling  them  to  sue  in  their  own  names,*  to  take  and  hold 
title  to  real  and  personal  property,®  to  disaffirm,  treat  as  void,  and 
resist  acts  done  in  fraud  of  creditors,*  and  to  recover  assets  and 
damages  from  fraudulent  transferees;'  and  the  rules  of  court 

1  Jf.  T.  Code  Civ.  Pro.,  §  2419. 

»i.  1882,  c.  331,  am'd'g  L.  1880,  c.  537. 

'  See  the  cases  on  the  subject  of  statutory  receivers  collected  in  19  Mi.N.O. 

*  N.  r.  L..  1845,  p.  90,  c.  112,  §  2. 

^  Id.,%  1,  revised  in  N.  T.  Code  Civ.  Pro.,  §  716. 

^N.  r.  Z.,  1858,  c.  314,  §  1. 

'/rf.,  §2. 
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Lave  conferred  some  incidental  powers  stated  below,  such  as 
otherwise  would  need  to  be  repeated  in  every  order  of  appoint- 
ment, or  in  subsequent  instructions. 

It  results  that  under  the  present  practice  a  common-law 
receiver^  as  well  as  a  statutory  receiver,  is  an  officer  with  active 
duties,  who  after  his  appointment  is  not  to  wait  for  the  parties 
to  set  him  in  motion.  His  powers  are  defined  by  the  court  (so  , 
far  as  necessary  in  addition  to  these  statutes  and  rules  of 
court)  according  to  the  necessities  of  each  case,  the  guiding 
principle  being  that  the  power  to  appoint  a  receiver  includes 
all  that  is  reasonably  necessary  for  conserving  and  realizing  the 
assets. 

7.  8eqiiesia'ator.'\ — A  sequestrator  is  in  American  practice 
a  receiver,^  and  may  be  either  a  common -law  or  a  statutory 
receiver,  according  to  the  case.  The  appointment  of  a  receiver 
who  takes  possession  is  a  sequestration. 

8.  Action  necessary.] — Under  the  new  procedure  the  ap- 
pointment cannot,  except  by  express  statutory  authority,^  be 
made,  unless  an  action  is  brought  or  about  to  be  brought.*    It 

'  Donnelly  «.  "West,  17  Hun,  564  (and  cas.  cit),  reVg  Donnelly  ».  Shaw,  7 
AVb.  N.  a,  264 

'  As  in  case  of  voluntary  dissolution  under  N.  Y.  Code  Civ.  Pro. ,  §  2419, 
&c.  (revising  %It,.  8.,  467),  or  in  some  cases  of  moneyed  corporations,  special- 
ly regulated. 

The  appointment  of  a  receiver  in  place  of  the  trustees  of  a  dissolved  man- 
ufacturing company  under  N.  Y.  L.,  1852,  c.  361,  §  3,  may  be  made  on  peti- 
tion to  the  Supreme  Court,  without  action.    Matter  of  Pontius,  26  Hun,  232. 

'  See  Volume  I,  p.  115,  paragraph  18,  note  2.  Compare  People  v.  Norton, 
1  Paige,  17;  McCarthy  ».  Peake,  9  Ahh.  Pr.,  164 

In  Pressly  ®,  Harrison,  102  Jnd.,  14;  s.  c.  1  Northeastern  Bep.,  188,  Mitchell, 
J.,  delivering  the  opinion  of  the  court,  on  holding  that  appointment  of  a  re- 
ceiver on  the  written  consent  of  a  defendant  not  served  nor  appearing  was 
illegal,  says :  "  We  know  of  no  decided  case,  except  where  the  court  was  au- 
thorized by  statute  to  preserve  the  estates  of  infants  and  lunatics,  in  which  a 
receiver  was  appointed  before  a  suit  was  pending.  If  an  immediate  necessity 
therefor  is  shown  to  exist,  the  application  for  a  receiver  may  be  entertained 
when  the  action  is  commenced,  which,  under  the  rule  here,  is  when  process  is  i 
issued,  or  an  appearance  to  the  action  is  entered  in  the  manner  recognized;  but 
as  the  appointment  of  a  receiver  in  any  case  is  a  provisional  remedy,  auxili- 
ary to  the  action,  or  the  relief  prayed  for  therein,  neither  the  court  in  term 
nor  judge  in  vacation  can  acquire  jurisdiction  to  appoint  a  receiver  until  there 
is  an  action  pending.  The  application  for  a  receiver  is  an  interlocutory  pro- 
ceeding in  a  pending  suit.  Brinkman  ».  Ritzinger,  83  Ind.,  358;  Dale  v. 
Kent,  58  Ind.,  584;  Merchants  &  Manufacturers'  Bank  v.  Kent  Circuit 
Judge,  43  Mich,  298;  s.  c,  5  N.  W.  Sep.,  637,     Unless  it  is  shown  that  on 
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cannot  be  made  on  petition  when  no  action  is  contemplated  ;  nor 
in  a  special  proceeding.^  When  it  is  part  of  the  final  relief,  a 
complaint  should  be  presented ;  but  the  court  have  jurisdiction 
to  grant  it  like  any  other  provisional  remedy,  on  the  issue  of 
the  summons,  and  in  anticipation  of  its  service,  and  when  so 
granted  it  is  deemed  to  be  granted  in  the  action,  and  the  court 
has  jurisdiction  from  the  time  of  making  the  order,  provided 
service  of  summons  is  made  in  due  course.^ 

9.  The  jpraotioe  ;  application  to  court.] — Application  must 
be  made  to  the  court,  not  to  a  judge  out  of  court,*  except  in 
those  instances  where,  as  in  the  case  of  supplementary 
proceedings  under  the  New  York  statute,  the  power  is 
expressly  given  to  a  judge.*  Even  a  general  provision  allowing 
a  judge  out  of  court  to  hear  and  decide  motions  does  not 
necessarily  include  the  power  to  appoint  a  receiver ;  ^  but  such 
an  appointment  by  a  judge  in  vacation,  if  afterwards  confirmed 
by  the  court  in  term,  will  be  deemed  to  have  been  made  by  the 
court  itself.* 

But  the  court  may  delegate  the  power  of  appointment  to  a 
referee,''  except  in  supplementary  proceedings. 

10. order  to  show  cause.] — A  judge  out  of  court  may 

make  an  order  to  show  cause  why  a  receiver  should  not  be  ap- 
pointed by  the  court,*  and  why  an  injunction  should  not  be 
granted;  and  if  injunction  is  sought,  the  judge  may  (except 

account  of  absence,  or  for  some  other  cause,  process  cannot  be  served  on 
the  defendant,  the  application  should  not  be  entertained  until  after  service 
and  notice." 

'  Matter  of  Hancock,  37  Bun,  575,  holding  that  the  fact  that  aa  appeal  to 
the  Supreme  Court,  from  an  order  of  a  surrogate  vacating  probate,  is  pending, 
does  not  bring  the  administration  into  the  Supreme  Court  so  as  to  give  that 
court  jurisdiction  to  appoint  a  receiver  of  the  estate,  on  motion. 

"■  If.  T.  Code  Civ.  Pro.,  %  416. 

»  2f.  T.  Code  Civ.  Pro.,  ^%  713, 1810;  Pressly  v.  Harrison,  103  Ind.,  14; 
B.  c,  1  Ilortheastern  Sep.,  188,  190. 

*  K  T.  Code  Civ.  Pro.,  §  2464. 

»  Hammock  «.  Farmers'  Loan  &  Trust  Co.,  105  U.  8.,  77. 

«  Hervey  v.  Illinois  Midland  Ey.  Co.,  38  Fed.  Pep.,  169. 

'  iV.  T.  Code  Civ.  Pro.,  %  837,  preserves  the  old  power  in  this  respect  in 
those  cases  where  a  receiver  can  be  appointed  by  the  court. 

8  See  paragraph  13  (below),  and  Volume  I,  p.  161. 
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in  the  corporation  cases  below  stated),  by  the  same  ex  parte 
order,  enjoin  meanwhile.' 

11.  —  whefn,.\ — Under  the  old  practice  the  motion  was 
nsually  made  upon  the  coming  in  of  the  answer,  but  on 
grounds  of  emergency  was  allowed  before  answer.  Under 
the  present  practice  it  is  usual  to  apply  at  the  commence- 
ment of  the  action  in  cases  of  insolvency,  and  in  other 
cases  either  before  or  after  answer,  according  to  the  necessity 
of  the  case. 

12.  —  injunction.'\ — If  the  action  is  by  a  judgment-creditor 
to  sequestrate  the  property  of  a  corporation,*  or  by  the 
attorney-general,  either  for  dissolution  of  an  insolvent  or 
suspended  corporation,*  or  to  vacate  a  charter,  &c.,*  or  in  any 
action  if  the  injunction  is  one  "  suspending  the  general  and 
ordinary  business  of  a  corporation,  or  of  a  joint-stock  associa- 
tion, consisting  of  seven  or  more  persons,  or  suspending  from 
office,  or  restraining  from  the  performance  of  his  duties,  a 
trustee,  director,  or  other  officer  thereof,"^  the  restraining 
order  or  injunction  under  the  K'ew  York  statute  cannot  be 
granted  by  a  judge,  even  pending  a  motion  for  receiver  ;  except 
of  course  in  the  first  judicial  district,  where  a  judge  may  make 
an  order  that  the  court  might.* 

13.  —  in  what  county I\ — Under  the  New  York  statute  the 
motion  for  a  receiver  of  a  corporation  in  an  action  to 
sequestrate  all  its  property,  or  dissolve  it,  and  for  distribution, 
must  be  made  at  special  term  in  the  judicial  district,  or  a 
county  adjoining  the  judicial  district  within  which  its  principal 
business  office  was  at  the  beginning  of  the  action.'' 

'  See  p.  33  of  this  Volume. 

«  N.  T.  Code  Civ.  Pro.,  §§  1784,  1787. 

»icf.,  §§1785,1787. 

*  Id.,  §§  1798, 1802,  1810. 

^  Id.,%  1809,  and  see  note  (fielow). 

«  See  Volume  I,  p.  123. 

'  For  the  rule  applicable  to  motions  in  other  actions,  see  Volume  I,  p.  134. 
It  is  provided  by  N.  T.  L.  1883,  c.  378,  §  1,  that "  every  application  hereafter 
made  for  the  appointment  of  a  receiver  of  a  corporation  [meaning  for  the  a^ 
pointment  of  a  receiver  in  proceedings  to  dissolve  it  or  sequestrate  and  distri- 
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This  does  not  apply  to  a  judgment-creditor's  action  to 
remove  a  fraudulent  obstruction  to  the  enforcement  of  the  lien 
of  his  judgment  on  specific  property  as  distinguished  from  one 
to  sequester  and  distribute  its  assets  generally  for  the  beneiit  of 
other  creditors  besides  the  plaintifE. 

14.  —  three  methods  of  moving.] — There  are  three  methods 
of  proceeding  for  the  appointment  of  a  receiver.  In  ordinary 
cases  the  court  makes  the  appointment,  either  naming  the 
receiver,  or  inserting  on  the  settlement  of  the  order  the  name 
of  one  agreed  on  by  the  parties.*  Another  method  is  to  refer 
it  to  a  referee,  to  appoint  and  take  security ;  and  this  is  a 
convenient  method,  now  as  well  as  formerly,  where  a  reference 
is  necessary  for  the  purpose  of  examining  the  defendant  on 
oath,  and  superintending  the  transfer  of  the  assets.  The  third 
method  is  to  refer  it  to  a  referee,  to  report  the  name  of  a 
receiver  to  be  appointed  by  the  court ;  and  this  is  still 
occasionally  used  where,  from  the  importance  of  the  trust  or 
peculiar  circumstances  of  the  case,  an  extended  inquiry  is 
desirable  in  making  a  selection. 

Where  the  second  of  these  methods  is  pursued,  the 
appointment  by  the  referee  is  eflfectual  without  an  order  of 
confirmation;  but  any  party  in  interest  may  except  to  the 
report,  or  petition  that  the  report  may  be  reviewed ;  *  and 
this  is  a  proper  practice  under  the  Code  of  Procedure.* 

bute  all  its  effects:  U.  S.  Trust  Co.  v.  N.  Y.,  West  Shore,  &c.,  Ry.  Co.,  101 
M.  T.,  478;  35  Hun,  341]  shall  be  made  at  a  special  term  of  the  court  held  in 
and  for  the  judicial  district  in  which  the  principal  business  office  of  the  cor- 
poration was  located  at  the  commencement  of  the  action  wherein  such  re- 
ceiver is  appointed,  or  in  and  for  a  county  adjoining  such  district;  and  any 
order  appointing  a  receiver,  otherwise  made,  shall  be  void." 

Section  9  of  the  same  act  provides  that  "  all  applications  to  the  court  con- 
templated by  this  act  shall  be  made  in  the  judicial  district  where  the  principal 
office  of  the  insolvent  corporation  was  located;  and  the  venue  of  all  actions 
or  proceedings  now  pending,  not  in  the  judicial  district  where  the  principal 
office  of  the  insolvent  corporation  was  located,  are  hereby  changed  and  trans- 
ferred to  the  county  and  judicial  district  where  such  principal  office  was  lo- 
cated."   L.  1888,  c.  378. 

'  Suggestion  of  selection  by  a  stranger  reproved.  O'Mahoney  o.  Belmont, 
62  N.  T.,  138;  affi'g  37  Super.  Ci.  {J.  &  8.),  223;  Id.,  380. 

2  Matter  of  Eagle  Iron  "Works,  8  Paige,  385;  Bowersbank  v.  CoUasseau, 
3  Ves.,  164 

«  Wetter  «.  Schlieper,  7  AVb.  Pr.,  92. 
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15.  —  the  cornplavnt  and  affidavits;  rules  for  drawmg 
them.] — The  rules  stated  on  this  subject  (on  pages  35  to  39) 
apply  to  motions  for  a  receiver  as  well  as  to  those  for  injunc- 
tions/ except  that  there  is,  I  believe,  no  respectable  authority 
for  requiring  the  complaint  to  ask  the  appointment  of  a  tem- 
porary receiver.^ 

A  prayer  in  the  complaint  for  a  receiver  as  a  part  of  the 
final  relief,  is  sufficient  notice  to  sustain  a  clause  for  receiver 
in  the  judgment.* 

The  grounds  for  receivership  other  than  those  which  form 
part  of  the  cause  of  action,  need  not  be  alleged  in  the 
complaint,*  even  where  a  permanent  receivership  is  part  of 
the  ultimate  relief  sought.® 

16.  —  notice  reqmred.'] — As  a  naked  question  of  power, 
the  court,  unless  restrained  by  statute,  can  appoint  ex  jaarte, 
but  the  power  is  rarely  and  cautiously  exercised,  and  only  in 
the  case  of  an  absentee  defendant  ^  or  some  pressing  emergen- 
cy.'   As  a  general  rule,  notice  should  be  given,  which  should 

'  Mr.  High  (on  Bees.,  3  ed.,  86)  says,  "  it  would  ordinarily  seem  to  be  suf- 
ficient if  the  facts  upon  which  the  application  is  based  are  verified  by  the  af- 
fidavit of  plaintifE  alone."  But  Simmons  «.  Wood,  AS  How.  Pr.,  263,269,  is  the 
only  authoritjr  cited.  If  the  author  means  sufficient  to  give  power  to  make 
the  order,  he  is  clearly  right.  If  it  is  meant  ordinarily  sufficient  to  satisfy  the 
court,  the  proposition  is  doubtful. 

^  In  Pressly  v.  Harrison,  103  Ind.,  14;  s.  c,  1  Northeastern  Sep.,  188,  it  is 
well  said  that  a  complaint  is  not  essential. 

8  High  on  Bees.,  3  ed.,  93,  citing  Newell  «.  Schnull,  73  Ind.,  241. 

*  High  on  Bees.,  2  ed.,  76. 

Thus  in  an  action  for  the  dissolution  of  a  partnership  the  facts  which  show 
an  interest  in  the  assets,  and  a  right  to  dissolution,  and  an  accounting  and 
payment,  must  be  pleaded;  but  the  additional  fact  (which  with  these  forms 
the  ground  for  receivership)  that  the  assets  are  in  danger,  need  not  be  pleaded. 
Hottenstein  v.  Conrad,  9  Kans.,  435. 

'  High  {on  Bees.,  2  ed.,  75,  also  p.  87)  says,  it  is  not  indispensable  to  the  ap- 
pointment either  of  a  temporary  or  a  permanent  receiver  that  the  biU  should 
contain  a  specific  prayer  for  a  receiver,  if  the  facts  stated  are  sufficient  to  jus- 
tify the  appointment  [citing  a  number  of  cases]. 

The  omission  of  the  prayer  for  a  receiver  in  the  complaint  was,  however, 
adverted  to  as  material  (Latimer  v.  Eddy,  46  Barb.,  61,  66),  where  injunction 
was  asked  for,  the  effect  of  which  would  be  to  suspend  all  the  powers  of  the 
officers. 

«  See  Form  Ko.  661.  Alford  v.  Berkele.  29  Hun,  633  (holding  notice  to 
non-resident  partner  not  necessary,  in  action  to  dissolve  partnership). 

'People  V.  Albany  and  Susq.  R.  R.  Co.,  55  Barb.,  344;  38  How.  Pr., 
238. 
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be  personal,  but  may  be  by  order  to  show  cause,  with  an 
injunction  meanwhile.^ 

Under  the  New  York  statute '  ex  pa/rte  appointment  before 
judgment,  in  cases  within  the  scope  of  the  statute,*  is 
forbidden,  "unless  the  adverse  party  has  failed  to  appear  *  in 
the  action,  and  the  time  for  his  appearance  has  expired,"  or 
unless  service  by  publication  has  been  ordered. 

The  notice  of  motion  may  be  served  with  the  summons  and 
complaint.* 

Where  there  are  several  defendants,  the  court  may  act  on 
proof  of  service  on  one  defendant  for  himself  and  for  a  co- 
defendant  whom  he  represents  as  authorized  agent  in  the 
management  of  the  property  in  question.* 

The  court  may  act  on  the  appearance  of  counsel  to  oppose 
the  motion,  without  service  of  notice.' 

17.  —  in  corporation  cases.] — If  an  injunction  is  sought 
"  suspending  the  general  and  ordinary  business '  of  a  corporation, 

'  Devoe  v.  Ithaca  &  O.  K.  R.  Co.,  5  Paige,  621 ;  Verplanck  v.  Merc.  Ins. 
Co.,  3  id.,  438. 

"  N.  T.  Code  Civ.  Pro.,  %  714  "  Adverse  party  "  here  appears  to  mean  the 
party  in  possession.    §  713,  subd.  1. 

*  Alford  V.  Berkele,  39  Hun,  633,  where  the  court.,  in  an  action  to  dissolve 
a  partnership,  say:  "It  was  always  the  rule  of  the  Court  of  Chancery  to  ap- 
point a  receiver  in  like  cases  without  notice  to  a  non-resident  partner.  [Citing 
People  V.  Norton,  1  Paige,  17  "Verplanck  v.  Merc.  Ins.  Co.,  2  id.,  438 ;  Blood- 
good  «.  Clark,  4  id.,  574.]  There  was  then,  and  there  is  now,  no  way  to  serve 
a  notice  of  motion  out  of  the  State.  Section  713,  Code,  provides  for  cases  in 
addition  to  cases  specially  provided  by  law.  Section  1947,  Code,  specially 
gives  power  to  the  court  to  appoint  a  receiver  in  cases  of  partnership."  Hence 
appointment  without  notice  to  a  non-resident  defendant  was  sustained. 

••  See  Volume  I,  p.  711,  note  1. 

The  requirement  of  notice  relates  to  the  creation  of  the  receivership,  not 
necessarily  to  the  appointment  of  a  successor  on  the  death  of  the  first  ap- 
pointee.    NichoU  V.  Boyd,  90  N.  T.,  516. 

»  High  {on  Bees.,  93,  2  ed.)  expresses  the  opinion  that  formal  service  of 
process  is  not  essential,  but  cites,  to  the  contrary,  Whitehead  v.  Wooten,  43 
Miss.,  523. 

«  High  on  Bees.,  2  ed.,  94,  citing  Mays  «,  Rose,  Freem.  (Miss.),  703;  Maguire 
«.  Allen,  1  Ball  &  B.,  75,  and  see  note  1  (above). 

'  McLean  v.  Lafayette  Bk.,  3  McLean,  603;  High  on  Bees.,  2  ed.,  94. 

Whether  serving  an  affidavit  is  a  sufficient  appearance  to  dispense  with 
service  of  notice,  see  High  on  Bees.,  3  ed.  84,  citmg  Vann  v.  Barnett,  3  Bro. 
C.  a,  158,  holding  that  it  is. 

8  As  to  what  is  such  suspension,  see  Hewlett  v.  N.  T.,  West  Shore,  &c.,  R. 
H.  Co.,  U  Abb.  KC.,S2S. 
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or  of  a  joint-stock  association,  consisting  of  seven  or  more 
persons,  or  suspending  from  office  or  restraining  from  the 
performance  of  his  duties  a  trustee,  director  or  other  officer 
thereof,"  personal  notice  of  the  application  therefor  must,  under 
the  New  York  statute,  be  given  to  the  proper  officer  of  the 
corporation  or  association,  or  to  the  trustee,  director  or  other 
officer  enjoined."  ^ 

The  appearance  of  the  corporation  by  attorney  on  an 
application  for  an  injunction,  a  receiver  and  a  decree  dissolving 
the  corporation,  is  presumed  to  be  authorized,  as  is  an  appear- 
ance in  an  ordinary  action ;  such  appearance  gives  jurisdiction 
to  the  same  extent  as  though  it  were  on  actual  service  of 
process.* 

18. to  the  attorney-general.'] — Under  the  New  York 

statute  ^  notice  must  be  given  to  the  attorney-general  of  all 
motions  in  actions  or  proceedings  for  the  dissolution  of  a 
corporation  or  a  distribution  of  its  assets;  and  this  is 
understood  to  include  not  only  an  action  to  dissolve  a  cor- 
poration or  forfeit  or  vacate  its  charter,  but  also  a  creditor's 
action  which  contemplates  the  sequestration  of  all  its  property 
for  the  benefit  of  all  its  creditors,  as  distinguished  from  an 


■  N.  T.  Code  Civ.  Pro.,  §§  1809,  1810,  under  subd.  4.  An  injunction  in 
violation  of  this  is  void.  Id.  This  provision,  on  a  view  of  the  whole  section, 
will  he  found  to  be  of  broader  application  than  the  Act  of  1883,  requiring  no- 
tice to  the  attorney-general  in  actions  for  sequestration,  or  dissolution  and  dis- 
tribution. 

The  vice-president  of  a  bank,  being  also  a  director,  is  a  proper  officer  on 
whom  to  serve  notice  of  motion  for  a  receiver.  People  v.  Central  City  Bank, 
63  Barb.,  413;  s.  c,  35  How.  Pr.,  428. 

A  plaintiff  who  is  an  officer  of  the  corporation  cannot  get  jurisdiction  by 
having  service  of  summons  for  it  made  on  himself.  St.  Louis,  &c.,  Co  v. 
Sandoval  Coal  «fc  Min.  Co.,  Ill  III.,  32;  s.  c,  17  OMc.Leg.  HT.,  135,  and 
cas.  cited. 

As  to  proceeding  when  no  officer  can  be  found  to  be  served,  see  Dayton  v. 
Borst,  7S(?»MJ.,115, 118. 

>  Matter  of  Atty.-Gen.  «.  Guardian  Mut.  Life  Ins.  Co.,  77  N.  7.,  273. 

'  K  T.  L.,  1883,  c.  378,  §  8,  is  as  follows:  "§  8.  A  copy  of  all  motions 
and  all  motion  papers,  and  a  copy  of  any  other  application  to  the  court,  to- 
gether with  a  copy  of  the  order  or  judgment  to  be  proposed  thereon  to  the 
court,  in  every  action  or  proceeding  now  pending  for  the  dissolution  of  a  cor- 
poration or  a  distribution  of  its  assets,  or  which  shall  hereafter  be  commenced 
for  such  purpose,  shall,  in  all  cases,  be  served  on  the  attorney-general,  in  the 
same  manner  as  provided  by  law  for  the  service  of  papers  on  attorneys  who 
Vave  appeared  in  actions,  whether  the  applications  but  for  this  law  would  be 
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action  in  the  nature  of  a  creditor's  action  to  reach  for  his 
exclusive  benefit  specific  property  upon  which  the  creditor  has 
acquired  a  lien  by  judgment  or  issue  of  execution  giving  him 
priority. 

Such  notice  must  be  given  even  of  motions  otherwise  ex 
parte,  except  that  it  is  not  necessary  to  serve  the  papers  on  the 
attorney-general  before  applying  for  an  order  to  show  cause.' 

An  order  void  for  want  of  notice  to  the  attorney-general 
may  be  cured  by  an  order  confirming  it,  made  on  notice  to  him, 
at  least  so  far  as  to  make  it  valid  from  the  date  of  making  the 
latter  order.'  But  notice  of  the  application  for  the  confirming 
order  must  be  given  to  a  receiver  or  other  person,  who,  though 
not  a  party  to  the  action,  had  already  moved  in  the  action  for 
relief  against  the  void  order.' 


19.  —  form  of  notice.] — The  notice  of  motion  should 
express  shortly  but  clearly  the  object  of  the  application,  for 
in  general  the  court  will  not  extend  the  order  beyond  the 
notice.* 

The  property  should  be  indicated,  but  it  is  enough  to  say 
"  of  all  the  property  "  of  a  defendant  named ;  or,  of  the  rents 
and  profits  of  all  his  real  property. 

Unless  specific  directions  are  asked,  it  is  enough  to  say, 
"  with  the  usual  powers ;  "  but  it  is  desirable  to  add  the  usual 


ex  parte  or  upon  notice,  and  no  order  or  judgment  granted  shall  vary  in  any 
material  respect  from  the  relief  specified  in  such  copy  or  order,  unless  the  attor- 
ney-general shall  appear  on  the  return  day  and  have  been  heard  in  relation  there- 
to; and  any  order  or  judgment  granted  in  any  action  or  proceeding  aforesaid, 
without  such  service  of  such  papers  upon  the  attorney-general,  shall  be  void, 
and  no  receiver  of  any  such  corporation  shall  pay  to  any  person  any  money 
directed  to  be  paid  by  any  order  or  judgment  made  in  any  such  action  or 
proceeding,  until  the  expiration  of  eight  days  after  a  certified  copy  of 
such  order  or  judgment  shall  have  been  served  as  aforesaid  upon  the  attorney- 
general." 

1  Greason  v.  Goodwillie  Wyman  Co.,  22  Week.  Big.,  560;  s.  c,  less  clearly 
reported  on  this  point  in  38  Hun,  138. 

2  Morrison  v.  Menhaden  Co.,  37  Hun,  523. 

8  "Whitney  «.  N.  Y  &  Atlantic  E.  E.  Co.,  32  Hun,  164;  s.  c,  fi  Civ.  Pro. 
B.,  118. 

*  Edwwrda  on  Receivers  in  Bq.  (12th  ed.),  77;  1  Chant's  Gh.  Pr.,  144.  See 
Whitney  ®.  Buckman,  26  Cal.,  447  (receiver  appointed  in  a  proper  case, 
though  the  notice  of  motion  was  only  for  an  injunction). 
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clause,  for  such  other  or  further  relief  as  to  the  court  may  seem 
just.  ^ 

Where  notice  to  the  attorney-general  is  required  by  the  New 
York  statute,  it  must  be  given  by  serving  a  copy  of  the  pro- 
posed order  or  judgment ;  and  if  he  does  not  appear,  or  does 
appear  and  objects,  no  relief  substantially  different  from  that 
stated  in  the  proposed  form  can  be  granted. 

20.  Sdection.l — A  receiver  should  be  a  resident  within  the 
jurisdiction,^  but  the  court  have  power  to  appoint  a  non- 
resident, and  may  properly  do  so  where  he  is  also  receiver  of 
the  same  defendant  in  another  jurisdiction.' 

A  trust  company  may,  under  a  recent  New  York  statute,  be 
appointed  without  giving  security.' 

21.  Prudential  rules  for  dra/wmg  order  appointing  re- 
ceiver;— recitals.\ — See  that  the  recitals  include  the  appearances, 
or  due  notice ;  and,  in  case  of  property  of  an  absentee,  the 
making  of  an  order  for  service  by  publication;  and,  in 
corporation  cases,  the  personal  service ;  also  the  service  on  the 
attorney-general  with  copy  of  proposed  order ; — or  appearances 
equivalent  thereto.* 

22.  —  designating  property. 1 — An  order  for  a  receiver  ought, 
if  practicable,  to  state  so  distinctly,  on  the  face  of  it,  over  what 
property  the  receiver  is  appointed,  that  one  who  reads  it  may 


>  Chamberlain  ii.  Greenleaf,  4  Abb,  N.  C,  93. 

The  rules  guiding  the  choice  of  a  party  or  the  officer  or  agent  of  a  party, 
are  so  pecuiiar  to  the  class  of  actions  involved  that  it  would  scarcely  be  useful 
to  state  them  here  further  than  to  say  that  in  a  controversy  between  debtor 
and  creditor  (other  than  foreclosure)  a  strictly  indififerent  person  is  sought.  In 
controversies  between  partners,  joint-owners,  and  in  corporation  cases,  the 
fact  of  possession  and  conversance  with  the  property  are  advantages  in  favor 
of  appointing  a  party,  or  officer,  or  agent,  against  which  is  to  be  weighed 
whatever  objection  is  made  on  the  ground  of  imf aimess  or  implication  in  the 
wrongs  leading  to  the  litigation. 

^  In  Woerishoffer  v.  N.  R.  C.  Co.,  99  N.  Y.,  398,  a  New  Jersey  receiver  was 
appointed  ancillary  receiver  here. 

<>  K  T.L.,  1885,  p.  735,  c.  435. 

*  For  the  importance  of  full  and  accurate  recitals,  see  Volume  I,  p.  349. 
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know  what  it  is  of  which  the  officer  of  the  court  is  in  possesr 
sion,  or  directed  to  take  possession.* 

A  defect  in  this  respect  can  be  supplied  however  by  amend- 
ment, or  by  a  reference  to  ascertain  the  particulars ;  and  in 
many  classes  of  cases,  all  that  is  practicable  in  the  order  of  ap- 
pointment is  a  general  designation,  to  be  followed  by  a  dis; 
covery  of  particulars. 

In  case  of  donbt  as  to  whether  an  article  of  property  is 
•within  the  scope  of  the  receivership,  the  court  can  appoint  the 
receiver  pending  its  determination.* 

23.  —  date;  relation  lach.]—K.&  priority  of  right  may  det 
pend  on  the  time  of  making  the  order,  the  date  of  the  making 
and  entry  of  the  order  should  appear. 

As  against  the  adverse  interests  of  third  persons,  the  court 
cannot  even  by  an  express  clause  give  the  appointment  effect 
by  relation  back  to  an  earlier  time.' 

24.  —  &uration.'\ — The  appointment  is  usually  expressed 
to  be  "during  the  pendency  of  this  action;"  and  an  order 
which  says  nothing  of  the  duration  of  the  receivership  will  be 
construed  as  if  so  expressed.* 

25.  —  powers.] — An  order  which  says  nothing  of  powers, 
or  only  that  the  appointment  is  "  with  the  usual  powers,"  is 
valid ;  and  the  receiver  will  have  such  special  powers  as  may 

JO'Mahoney  v.  Belmont,  63  K  K,  133;  Crow  «.  "Wood,  13  Beav.,Vn.^ 
6.  P.,  As  to  injunction,  p.  38,  of  this  Vol. 

'  Barry  v.  Kennedy,  11  Alb.  JPr.,  Jf.  S.,  421,  426  (dictum;  a  receiver  being 
denied  because  the  item  was  a  market  stand  not  capable  of  control  by  a 
receiver). 

'  Artisans'  Bank  v.  Treadwell,  84  Barb.,  553,  unless,  perhaps,  it  may  be  to 
the  time  when  the  motion  was  brought  on  before  the  court. 

The  question  as  to  the  time  when  the  appointment  of  a  receiver  takes 
efEect  may  require  a  different  answer  according  to  whether  it  is  raised  as 
against  creditors  or  as  against  an  assignee  in  bankruptcy,  or  as  against  a  bona 
fide  purchaser  from  the  defendant,  or  in  respect  to  a  continued  course  of  deal- 
mg  with  the  defendant  and  the  receiver  succeeding  to  the  possession. 

Compare  Chamberlain  ®.  Rochester,  &c.,  Co.,  7  Hun,  557;  Matter  of  Beny, 
26  Baflrb.,  55;  Cook  v.  Cole,  55  Iowa,  70;  a  c,  7  Northwestern  Sep.,  489,  and 
cas.  cit. 

As  to  who  has  priority  where  two  receivers  are  appointed  on  the  same 
day,  see  People  v.  Central  City  Bank,  53  Barb.,  412;  35  Sow.  Pr.,  428. 

As  to  successive  receivers,  see,  also,  Bank  of  Mut.  Redemption  ■».  Sturgis, 
9  Bonn.,  608 ;  State  ®.  Jacksonville,  &c.,  R.  R.  Co.,  15  Ma.,  201. 

<  Sigh  on  Beers.,  2d  ed.,  11,  citing  Weema  «.  Lathrop,  42  Tex.,  307. 
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be  given  by  general  rule  of  court;  or  by  subsequent  order  in 
the  cause.' 

If  the  case  is  not  one  in  which  the  statute  authorizes  the 
appointment  of  a  statutory  receiver — that  is  to  say  a  receiver 
having  the  powers  of  an  assignee  in  insolvency' — an  order  in 
general  language  conferring  on  him  the  powers  of  such  a  re- 
ceiver does  not  make  him  such,  but  he  is  to  be  regarded  as 
having  the  powers  of  a  common-law  receiver  only,  without 
statutory  power  to  sell,  and  subject  to  the  control  of  the 
court.' 

26.  —  usual  powers  y  special  directions.] — ^Mere  appoint- 
ment, "  with  the  usual  powers,"  imports  that  the  receiver  may, 
without  further  order,  reduce  the  assets  to  possession,  so  far  as 
he  can  do  so  without  suit.  The  New  York  rules  of  court  *  also 
give  to  the  receiver  of  a  debtor  power,  without  special  order, 
to  sue  on  demands  and  to  compromise  such  as  are  unsafe  or 
doubtful,  and  to  convert  the  personal  estate  and  effects  into 
money. 

The  powers  conferred  by  statute  on  receivers  in  general, 
such  as  to  sue,  and  to  set  aside  fraudulent  transfers,  should  not 
be  exercised  in  any  given  case,  not  within  the  above  statement, 
without  the  special  direction  of  the  court ;  and  although  such 
direction  may  be  obtained  on  subsequent  application,  it  may 
facilitate  the  successful  performance  of  the  receiver's  duties, 
if  those  powers,  a  disposition  to  oppose  or  evade  which  may  be 
anticipated,  are  expressly  stated  in  the  order  of  appointment. 

27.  —  corporation  receivers.] — By  N.  T.  Code  Civ.  Pro., 

'  In  Negus  v.  City  of  Brooklp,  10  Abb.  If.  C,  180,  187,  in  holding  that 
a  tax-payer  miglit  maintain  a  suit  to  enjoin  a  municipal  corporation  from 
granting  a  new  franchise  to  the  receivers  of  an  insolvent  railroad  company,  it 
is  said  that :  "  Receivers,  appointed  pendente  lite,  except  in  cases  (of  which 
this  case  is  not  one)  where  by  statute  they  are  made  assignees,  have  no' 
powerg  which  have  not  been  conferred  upon  them  by  the  order  for  their  ap- 
pointment They  are  officers  of  the  court,  and  their  duty  is  merely  to  protect 
the  property  or  fund  during  the  litigation.  Their  acts  are  the  acts  of  the 
court  when  duly  sanctioned,  but  when  not  so  sanctioned  they  have  no  greater 
effect  than  the  acts  of  other  unauthorized  officers  or  agents."  This  statement 
is  imdoubtedly  sound,  subject  to  the  qualifications  in  the  text. 

'  See  paragraph  6,  p.  130. 

'  Hackley  «.  Draper,  60  If.  T.,  88,  95. 

*  If.  r.  Gen.  Rules,  No.  78,  of  1884.  See,  however,  p.  137.  n.  4,  of  this 
Volume. 
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§  1788,  a  receiver  appointed  before  judgment  in  an  action  by  a 
judgment  creditor  to  sequestrate  the  property  of  a  corpora- 
tion and  distribute  it  as  in  the  case  of  voluntary  dissolution,  or 
in  an  equity  action  by  the  attorney-general  or  a  creditor,  or 
stockholder,  to  dissolve  a  corporation  or  forfeit  its  franchises 
[but  incorporated  library  societies,  religious  corporations,  select 
schools  or  academies,  incorporated  by  the  regents  of  the  univer- 
sity, or  by  an  act  of  the  legislature,  and  municipal  and  other  polit- 
ical corporations  are  excepted,  §  1804],  has  only  the  following 
powers  and  those  incidental  to  the  exercise  thereof,  unless  other 
powers  of  a  statutory  receiver  are  specially  conferred  upon  him, 
viz.,  "to  collect  and  receive  the  debts,  demands,  and  other  prop- 
erty of  the  corporation ;  to  preserve  the  property,  and  the  pro- 
ceeds of  the  debts  and  demands  collected ;  to  sell  or  otherwise 
dispose  of  the  property  as  directed  by  the  court ;  to  collect,  re- 
ceive, and  preserve  the  proceeds  thereof ;  and  to  maintain  any 
action  or  special  proceeding,  for  either  of  those  purposes." 

A  permanent  receiver  in  any  action  of  the  same  description 
as  above  stated,  with  the  same  exceptions  (and  "permanent" 
here  includes  a  temporary  receiver  made  permanent  by  a  judg- 
ment), has  all  the  powers  and  authority  conferred,  and  is  sub- 
ject to  all  the  duties  and  liabilities  imposed  upon  a  receiver 
appointed  upon  the  voluntary  dissolution  of  a  corporation,  that 
is  to  say  he  is  a  statutory  receiver.^ 

The  same  powers  may  be  expressly  conferred  on  a  tem- 
porary receiver  in  the  same  cases,  except  that  a  temporary  re- 
ceiver cannot  make  any  distribution  among  creditors  or  stock- 
holders before  final  judgment  unless  specially  directed  to  do  so 
by  the  court. 

28.  —  assignment  to  receiver.] — As  the  appointment  of  a 
common-law  receiver  does  not,  of  itself,  vest  in  him  a  salable  title 
to  real  property,*  and  as  question  may  arise  as  to  whether  it-vests 

'  N.  T.  Code  Civ.  Pro.,  §  1788  (as  am'd  by  L.  1882,  c.  399),  §  1789. 

'  This  is  the  settled  law,  Chautauque  Bk.  v.  Eisley,  19  N.  T.  869-  St. 
Louis,  &c.,  Mining  Co.  v.  Sandoval,  &c.,  Coal  &  Mining  Co.,  lli' III.'  82; 
s.  c,  17  Chic.  Leg.  N.,  185  {dictum);  Dawley  ti.  Brown,  65  £a?-J.,  107,  com- 
mon-law receiver's  sale  held  to  give  no  title  because  there  was  no  assignment 
to  him.  s.  p.,  Union  Bank  v.  Warner,  12  Hun,  306;  Keenev  v.  Home  Ins  Co 
71iV;  r.,896,401;  B.  c.,27^»i.  i?.,  60.  <=  x    .       , 

But  cases  to  the  contrary,  which  apply  to  statutory  receivers  and  receivers 
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in  him  such  title  to  personal  property  and  things  in  action, 
especially  in  another  jurisdiction,  it  is  useful  (except  in  cases 
where  all  the  property  is  within  the  jurisdiction  and  mere 
custody  is  the  object,  or  the  receivership  is  of  rents  and  profits 
only)  to  take  a  direction  that  the  defendant  assign  and  convey 
to  the  receiver.  Of  course  this  direction  is  less  common  in  a 
receivership  created  as  a  provisional  remedy  than  in  a  perma- 
nent receivership  created  by  final  judgment ;  and  is  rarely  al- 
lowed before  answer. 

Taking  such  assignment  vests  the  legal  title  in  the  receiver,^ 
and  supports  his  right  to  possession,  and  his  action  in  his  own 
name  as  receiver  in  those  jurisdictions  where  an  action  may  be 
brought  in  the  name  of  an  actual  assignee  or  a  trustee  of  an 
express  trust. 

A  statutory  receiver,  that  is  one  appointed  by  or  after 
judgment  in  an  action  to  dissolve  a  corporation  or  forfeit  its 
charter,  or  to  sequester  and  distribute  all  its  assets,  is  by  force 
of  his  appointment  an  assignee,  without  the  execution  of  any 
instrument  by  the  corporation  ;^  and  hence  in  such  case  no 
direction  to  assign  is  needed.  In  the  same  class  of  actions  the 
court  may  now  give  to  the  appointment  of  a  temporary  re- 
ceiver, as  a  provisional  remedy,  the  same  efiiect,  and  any  other 
of  the  powers  of  a  statutory  receiver,  except  that  of  making 
distribution  without  special  order. 

By  the  N.  T.  statute,*  a  receiver,  whether  common-law  or 
statutory,  and  whether  pendente  lite  or  permanent,  may,  if  ap- 
pointed in  an  action  in  the  Supreme  Court  or  a  superior  city 
court  or  county  court,  or  in  a  special  proceeding  for  the  volun- 
tary dissolution  of  a  corporation,  take  and  hold  real  property  as 

in  supplementary  proceedings,  are  often  cited  without  qualification,  as  if  tliey 
applied  to  common-law  receivers.  Many  authorities  declaring  that  a  receiver 
acquires  title  to  personalty  without  assignment,  and  by  relation  back,  are 
really  not  on  the  question  of  salable  title,  but  only  affirm  that  he  gets  one 
prior  to  that  of  subsequent  lienors,  &c. 

And  this  seems  to  be  the  point  actually  decided  in  Atty.-Genl.  v.  Atlantic 
Mutual  Life  Ins.  Co.,  100  N.  T.,  279,  and  is  the  point  of  the  often  cited  opinion 
of  V.  C.  Sandpobd,  in  Mann  ®.  Pentz,  2  SariAf.,  257  (rev'd  in  3  N.  T.,  415). 

>  See  RockweU  e.  McGovem,  69  N.  T..  294,  affi'g  40  Super.  Ot.  (J.  &  S.), 
118,  and  modifying  54  N.  Y.,  210. 

"  The  same  is  true  of  a  receiver  in  supplementary  proceedings,  after  due 
record  of  the  order. 

»  J!f.  T.  L.,  1845,  c.  112,  revised  in  K  Y.  Code  Cw.  Pro.,  §  716. 
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the  court  may  direct.  Doubtless  the  like  power  can  be  con- 
ferred by  order  of  court.  But  this  statute  gives  no  title,  but 
only  power  to  take  title. 

"Where  an  assignment  is  directed  to  be  made,  if  there  be 
doubt  as  to  the  property,  or  as  to  defendant's  compliance,  a 
reference  should  be  ordered.* 

The  court,  however,  has  power,  in  some  cases  at  least,  to 
transfer  the  title  without  depending  on  an  assignment  by  the 
defendant.* 

29.  —  direction  to  collect  debts.] — A  general  authority  to 
collect  debts  allows  the  receiver  to  receive  them  in  advance  of 
becoming  due,*  and  also  to  take  a  security  or  obligation  in  place 
of  money,  if  the  parties  in  interest  consent  to  receive  it. 

30.  —  direction  to  give  possession,  attorn,  cfec] — An  im- 
plied or  express  direction  to  the  receiver  to  take  possession, 
<fec.,  is  enough  to  authorize  the  receiver  to  do  so,  and  to  make  a 
refusal  to  deliver  possession  to  him  actionable.  Moreover,  after 
such  direction,  those  who  (having  notice)  actively  interfere  with 
such  possession,  will  be  guilty  of  contempt.  But  such  a  direc- 
tion is  not  enough  to  make  it  a  contempt  to  refuse  to  deliver.* 
The  order  appointing  a  receiver  should  therefore  usually 
contain  a  direction  that  the  party  and  third  persons  in 
possession  under  him  shall  deliver  possession  to  the  receiver. 

This  direction  should  be  so  clearly  expressed  that  the  person 
intended  can  be  punished  for  contempt  if  on  service  of  a  copy 

•  See  Forms  below. 

=  Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court  in  Silver  ft 
Ladd,  7  Wall.,  219,  238,  holding  that  plaintiff  was  equitably  entitled  to  land 
which  had  been  awarded  to  defendant,  says :  "  The  most  usual  mode  under 
the  chancery  practice,  unaffected  by  statute,  is  to  compel  the  defendant,  in 
person,  to  convey  to  plaintiff,  or  to  have  such  conveyance  made  in  his  name, 
by  a  commissioner  appointed  by  the  court  for  that  purpose.  In  some  of  the 
States  it  is  provided  by  statute  that  a  decree  of  the  court  shall  operate  as  a 
conveyance  where  it  is  so  expressed  in  the  decree,  and  additional  relief  may  be 
granted  by  giving  possession  of  the  land  to  plaintiff,  quieting  his  title  as 
against  defendants,  and  enjoining  them  from  asserting  theus.  The  prayer  for 
general  relief  in  the  bill  in  this  case  is  sufficient  to  justify  any  or  all  these 
modes  of  relief."  8.  p.,Burrall  v.  Eames,  5  WSC..260;  Sproule  %  Winant, 
7  T.  B.  Monr.  (Ky.),  195 ;  Baker  «.City  St.Louis,  75  3fo..671.    s.  v.,  Form  2071. 

»  Olcott  D.  Heermans,  3  Hun,  431,  435. 

« McKelsey  «.  Lewis,  3  Mb.  N,  0.,  61. 
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of  the  order  and  proper  demand  by  the  receiver  he  refuses  to 
obey. 

If  there  be  doubt  as  to  the  specific  articles,  a  reference 
should  be  ordered,  or  the  receiver  left  to  sue. 

The  receiver's  appointment  gives  him  no  right  to  property 
in  the  custody  of  the  defendant  which  the  latter  does  not  own, 
and  his  creditors  cannot  claim  as  against  the  real  owner.^ 

31.  —  to  lease.] — To  avoid  personal  liability,  the  receiver 
will  usually  ask  leave  to  lease  vacant  premises,  unless  leave 
be  given  by  the  order  of  appointment,  although  it  is  generally 
understood  that  leave  to  lease  for  periods  not  exceeding  one 
year  may  be  granted  of  course,  without  notice  to  the  parties.* 

Leasing  for  more  than  a  year's  term  should  not  be  done 
except  by  leave  of  court,  had  on  notice  to  the  parties  in 
interest,' 

32.  —  to  carry  on  iusiness.] — ^The  court  have  power  to 
direct  the  receiver,  whenever  necessary  for  the  benefit  of  the 
property  in  his  possession  and  the  interests  of  the  parties 
therein,  to  cari-y  on  the  business,*  so  far  at  least  as  to  keep  i 
going  concern  still  going ;  and  even  to  completie  the  construc- 
tion of  an  unfinished  railroad.' 

33.  —  to  sell.'] — Authority  may  be  conferred  to  sell  personal 
property  so  far  as  necessary  to  realize  the  assets  without  loss  or 
depreciation,  and  even  where  the  receivership  is  merely  for 
custody,  such  a  direction  may  doubtless  be  given  as  to 
perishable  property.® 

34.  —  suits  hy;  evypress  a/uthority.] — Mere  appointment  aS 
receiver  does  not,  in  the  absence  of  statutory  or  judicial 
authority,  enable  to  sue  as  receiver,  even  for  the  purpose  of 
reducing  the  assets  to  possession.'' 

'  Corn  Ex.  Bank  v.  Blye,  101  N.  T.,  306. 

»  See  m  T.  Gen.  BuUs,  No.  78,  of  1884;  Booth  v.  Clark,  17  Som.  ( W.  8.), 
323. 

«  Weeks  «.  ComwaU,  19  Abb.  If.  C,  356. 

<  Barton  «.  Barbour,  104  U.  8.,  126  (railroad).    See  also  Forms  676,  683. 

"  Moran  «.  Lydecker,  11  Abb.  N.  C,  298. 

•  See  Attachment. 

'  Seymour  v.  Wilson,  16  Bmrb.,  294;  2  Ban.  Ch.  Pr.,  938;  Battle  n.  Daivis, 
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A  permanent  receiver  ^  appointed  on  the  dissolution  of  a 
corporation,  or  the  forfeiture  of  a  charter,  or  on  the  seques- 
tration of  all  the  corporate  assets  for  distribution,  needs  no 
judicial  authority  to  sue,  for  he  is  a  statutory  receiver,  with 
title  by  force  of  appointment,  and,  without  assignment,^  is 
authorized  to  sue  in  his  own  name.' 

If  there  is  a  general  statutory  authority*  or  rule  of  court' 
authorizing  receivers  to  sue,  leave  to  sue  is  not  needed,  except 
for  the  better  protection  of  the  receiver  from  liability  for 
costs,*  &c.,  if  the  case  be  doubtful  and  proves  unsuccessful ;  or 
as  supporting  an  intended  suit  in  a  foreign  jurisdiction  in  which 
the  receiver  must  rely  on  the  comity  of  the  courts. 

But  a  general  statute  authority  to  receivers  to  sue  in  their 
own  names,  Intended  to  supersede  the  old  practice  requiring 
them  to  sue  in  the  name  of  the  defendant,  does  not  dispense 
with  the  necessity  of  leave  to  sue  in  any  particular  case.' 

35. in  other  jurisdictions.] — The  American  doctrine 

as  now  settled  in  the  State  of  New  Tork  and  I  believe  in  most 
of  the  other  States,  is  that  a  receiver  having  an  assignment,  or 
the  powers  of  a  statutory  assignee,  may  sue  in  any  State,  and 
will  be  recognized  as  having  a  standing  in  court ;  but  the  courts 
of  a  jurisdiction  other  than  that  from  which  he  derives  author- 

66  JV.  C,  252;  Slngeriy  n.  Fox,  75  Pa.  St.,  112;  Teager  v.  "Wallace,  44  id.,  294, 
296;  Screven  v.  Clark,  48  6a.,  41  (holding  that  authority  "  to  collect "  does  not 
authorize  suit).  Contra,  Case  v.  Berwin,  23  La.  Ann.,  321 ;  Everett  e.  State, 
28  Md.,  190. 

Where  the  receiver  took  neither  an  assignment  nor  leave  to  sue,  held  that 
the  Statute  of  Limitations  as  against  the  party  was  not  suspended.  Fincke  v. 
Funke,  25  Bun,  616. 

'  So  of  a  receiver  on  voluntary  dissolution.  If.  T.  Code  Civ.  Pro.,  §  2419, 
&c.,  revising  2  IT.  T.  B.  8.,  467,  &c.  And  of  a  receiver  in  supplementary 
proceedings.    JV.  T.  Code  Civ.  Pro.,  %  2447,  &c. 

'  GiUet  V.  Fairchild,  4  Den.,  80. 

8  Kathan  v.  Whitlock,  9  Paige,  152 ;  affl'g  3  Mw.,  215. 

So  a  receiver  of  a  national  bank  may  sue  in  his  own  name  or  that  of  the 
bank  (First  Natl.  Bk.  of  Bethel  v.  Natl.  Pahquioque  Bk.,  14  Wall,  383,  401; 
8.  P.,  Kennedy  v.  Gibson,  8  id.,  498,  506),  notwithstanding  the  statute  is  silent 
on  the  point. 

*  As  in  case  of  statutory  receivers  in  New  York.  s.  p.,  Hayes  v.  Brotzman, 
46  Md.,  519. 

s  iV.  r.  Gen.  Rules,  No.  78,  of  1884. 

8  See  note  in  5  Abb.  N.  C,  346. 

'  Seymour  v.  Wilson,  16  Barb.,  294.    * 
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ity  will  not  usually  recognize  his  claim  to  assets  within  their 
jurisdiction,  to  the  prejudice  of  creditors  resident  there.' 

Hence  it  is  important,  in  case  of  a  receiver  whose  ap- 
pointment does  not  by  statute  vest  him  with  the  powers  of 
assignee,  to  take  an  assignment ;  and  if  there  are  assets  and 
creditors  in  a  sister  State,  it  is  the  better  practice  in  important 
cases  to  obtain  there  the  appointment  of  an  ancillary  receiver . 
who  may  sue  there  without  question. 

36.  —  comjn^omises.] — Power  to  compromise  is  implied  in 
some  cases  ;  but  application  for  leave,  upon  the  special  facts  of 
each  case,  is  safer  in  cases  involving  doubt  or  any  large  amount, 
rather  than  relying  on  a  general  direction.* 

37.  —  suits  against] — The  court  may  direct  that  he  shall  not 
be  liable  to  suit  unless  leave  is  first  obtained  from  the  appointing 
court,*  except  so  far  as  the  right  to  sue  is  given  by  statute,  as  in 
the  case  of  the  Act  of  Congress  of  March  3,  1887,  §  3. 

But  it  is  the  better  opinion  that  such  a  clause  in  the  order 
cannot  protect  the  receiver  from  being  sued  personally  to 
charge  him  in  his  individual  capacity  with  damages,  if  by 
mistake  or  wrongfully  he  takes  possession  of  the  property  of  a 
stranger,  or  d6es  any  wrongful  act  for  which  he  may  be  sued 
individually  as  a  trespasser.*    But  if  he  acted  under  order  of 

'  The  principle  is  fully  discxissed  in  the  Matter  of  Waite,  99  Jf.  T.,  433. 
See  also  cases  collected  in  24  Am.  L.  Beg.,  403;  59  Am.  Bee,  524,  note;  7 
Smth.  Law  Bav..,  233:  Howard  Natl.  Bk.  «.  King,  10  Ahh.  N.  C,  346;  Lycom- 
ing Fire  Ins.  Co.  v.  Wright,  55  Vt,  526,  and  cas.  cit.  A  different  principle 
applies  to  policy-holders  in  insurance  companies.  Parsons  v.  Charter  Oak 
Ins.  Co  ,  31  Fed.  Sep.,  305. 

»  See  note  in  5  AN).  N.  C,  346,  and  1  N.  Y.  i.,  1882, p.  637,  §  133,  as  to 
bank,  &c.,  receivers.  N.  T.  Gen.  Rules,  No.  78,  of  1884,  gives  this  power  to 
the  receiver  of  "  the  debtor,"  but  whether  this  applies  otherwise  than  in  sup- 
plementary proceedings  has  not  so  far  as  I  know  been  determined. 

>  Barton  «.  Barbour,  104  U.  S.,  126. 

*  Hills  V.  Parker,  111  Mass.,  508 ;  Curran  «.  Craig,  22  Fed.  Sep.,  101;  Bar- 
ton V.  Barbour,  104  U.  S.,  126.  See  the  conflicting  authorities  reviewed  in  21 
Am.  Law  Beg.,  N.  8.,  553.  The  true  distinction  is  not  between  actions  which 
seek  to  reach  specific  property  in  his  custody  and  actions  for  damages,  but 
between  actions  a  recovery  in  which  would  reduce  the  fund  and  actions  a  re- 
covery in  which  could  not  do  so  nor  properly  appear  in  his  accounts  in  any 
way.  The  modem  doctrine  and  practice  is  that  the  title  or  possession  is_  in 
the  court,  of  which  the  receiver  is  only  the  servant,  and  that  any  proceeding 
1o  get  satisfaction  out  of  the  assets  directly  or  indirectly  should  be  by  applica- 
tion to  the  appointing  court.  .        . 

This  is  subject  to  the  qualiflcation  that  the  courts  of  another  jurisdiction 
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his  court  in  the  alleged  trespass,  that  court  should  be  applied 
to  to  correct  its  order  before  suing  him.* 

38.  —  distribution.] — Directions  as  to  distribution  of  pro- 
ceeds should  not  usually  be  given  in  the  order  of  appointment, 
for  they  depend  on  a  determination  of  the  merits,  by  judgment' 

39.  —  direction  for  security.] — The  clause  as  to  security 
formerly  usual  was  that  "  upon  executing  a  bond,  &c.,  he  be 
appointed  receiver."  The  better  form,  in  consonance  with  the 
rule  of  priority  now  usually  applied,  is  to  say  that  he  is 
appointed  receiver,  and  before  entering  on  the  duties  of  his 
trust  he  must  give  bond.  This  expresses  what  is  implied  in  the 
old  form,  that  the  lien  of  the  receivership  vests  on,  if  not  before, 
making  of  the  order  (or,  as  to  real  property,  it  may  be  on  receiving 
an  assignment),  while  his  power  to  proceed  is  incomplete  until 
he  qualifies.  This  corresponds  to  the  rule  as  to  assignees  for 
benefit  of  creditors. 

The  requirement  of  a  bond  may  be  waived  by  consent  of  all 
parties  in  interest.'  But  since  there  is  a  statute  requiring 
security,  an  order  waiving  it  should  recite  that  it  was  made  on 
consent,*  and  should  express  that  the  receiver  is  appointed 
without  security. 

40.  —  saving  clause  as  to/urther  instructions.] — A  clause 
in  the  order  reserving  the  right  to  either  party  to  apply  for 
further  directions  is  not  essential  to  preserve  the  power  of  the 
court  to  give  such  directions,  but  it  may  preclude  the  objection 
that  such  an  application  is  a  renewal  of  the  motion,  as  being  for 

■will  aid  creditors  and  claimants  domiciled  in  that  jurisdiction  to  reach  and  hold 
assets  in  that  jurisdiction,  as  against  a  foreign  receiver,  whatever  his  ex- 
pressed powers  may  be. 

1  Curran  ®.  Craig,  33  Fed.  Sep.,  101. 

'  High  on  Bees.,  3  ed.,  citing  West  «.  Chasten,  13  Fla.,  315;  Hubbard®; 
Guild,  3  Buer,  685  (order  that  the  petitioner  have  payment,  in  priority,  re- 
versed, and  funds  stayed  in  receiver's  hands  with  leave  to  the  petitioner  to 
sue). 

'  An  order  entered  by  stipulation,  appointing  a  receiver,  is  not  void  he- 
cause  requiring  a  bond  with  one  surety  only;  but  the  court  may,  by  virtue  of 
its  general  equity  powers,  as  well  as  under  Code  Civ.  Pro.,  §g  733,  733,  730, 
amend  it  before  judgment,  so  as  to  require  a  bond  with  two  sureties.  Holmed 
«.  McDowell,  15  Hun,  585 ;  affi'd  in  76  N.  T.,  596,  on  this  opinion. 

*  See  Volume  I,  p.  849,  as  to  such  recitals. 
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instructions  that  might  have  been  originally  asked ;  and  such 
a  clause  should  never  be  omitted  where  the  order  is  made  by 
consent  or  its  extent  is  matter  of  content. 

A  clause  reserving  the  right  to  the  receiver  to  apply  is 
unnecessary  except  in  a  jurisdiction  where  the  old  rule  may 
prevail,  that  a  receiver  cannot  act  of  his  own  motion,  but  only 
be  set  in  motion  by  a  party. 

41.  Motion  on  pleadings  far  permanent  receiver.] — If  thfe 
answer  admits,  expressly  or  by  not  denying,  the  material 
allegations  of  the  complaint,  plaintiff  may  move  for  judgment 
on  the  pleadings,^  and  the  appointment  of  a  permanent 
receiver  may  be  made  at  once  or  directed  by  the  judgment. 

42.  Ancillary  receivers.] — "Where  property  lies  in  several 
jurisdictions,  and  a  receiver  has  been  appointed  in  one,  an 
ancillary  receiver  may  be  appointed  of  the  part  of  the  property 
in  another  jurisdiction,  in  an  action  brought  for  the  purpose  ia 
the  latter.' 

43.  Douhle  receiversJwps.] — -If,  on  application  for  the  ap- 
pointment of  a  receiver,  it  appears  that  a  receiver  of  the  same 
property  has  already  been  appointed  in  another  action,  it  is 
usual  to  appoint  the  same  person,  or  extend  the  first  receiver- 
ship to  include  the  objects  of  the  second  application.* 

The  principal  exceptions  to  this  rule  are  made  in  the 
following  cases : 

(1)  Where  one  of  the  causes  is  in  a  State  court  and  the 
other  in  a  Federal  court.* 

'  See  chapter  on  Practice  in  pleadiNo.  For  instances  see  People  v. 
Northern  B.  R,  42  if.  T.,  217;  affl'g  53  Ban-b..  98;  People  v.  Excelsior  Gas 
Light  Co.,  Lawrence,  J.,  JV.  T.  Daily  B.,  Jan.  26, 1886. 

«  WoerishofEer  v.  North  River  Construction  Co.,  99  JV.  Y.,  398;  Bidlack  v. 
Mason,  26  if.  J.  Eq.  (11  0.  E.  Green),  230. 

For  rules  applicable  to  such  receivers  see  Taylor  v.  Atlan.  &  Grt.  West  R. 
E.  Co.,  67  Eow.  Br.,  9;  Central  Trust  Co.  ■».  Wabash,  &c.,  R.  R.  Co.,  29  Fed. 
Bep.,618. 

'  As  to  the  necessity  of  making  the  receiver  in  the  first  suit,  or  those  whom 
he  represents  parties  in  the  second,  see  Bank  of  Mutual  Redemption  «._  Stur- 
gis,  9  Bosw.,  608;  compare  a  further  decision  in  id.,  660;  and  see  Scheldt  v. 
Sturgis,  10*A,606. 

*  Young  V.  Aronson,  37  Fed.  Bep.,  241. 
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(2)  Where  the  first  appointment  is  in  an  action  which 
precludes  the  other  application,  as  where  after  receiver 
appointed  in  a  creditor's  action  for  the  benefit  of  all  creditors 
an  application  is  made  by  another  creditor  in  his  separate 
action.^ 

(3)  Where  the  first  appointment  will  be  superseded  by  the 
second,  as  where,  after  a  creditor  has  had  a  receiver  of 
corporate  property  appointed,  an  action  for  dissolution  is 
brought  and  an  application  for  a  receiver  of  all  the  assets  is 
then  made. 

The  appointment  of  the  same  person  as  receiver  in  two 
causes  does  not  necessarily  alter  the  rights  of  the  parties ; '  but 
he  acts  subject  to  the  directions  of  the  court;  and,  on  a 
reference  for  the  purpose,  or  otherwise,  the  distinction  of  assets 
may  be  ascertained  and  preserved. 

Appointment  of  a  receiver  in  a  second  action  is  subject  to 
the  right  of  the  court  first  acquiring  jurisdiction  and  appoint- 
ing a  receiver  to  determine  the  destination  of  the  fund.* 

After  receiver  is  appointed  and  vested  with  title  in  one 
suit,  if  a  subsequent  application  for  a  receiver  is  made  in 
another  suit  by  adverse  claimants,  the  defendant  should  set  up 
the  first  receivership ;  and,  if  an  order  for  a  receiver  in  the 
second  suit  is  granted,  either  have  the  same  person  appointed 
or  his  receivership  extended,  or  should  have  the  direction  to 


'  In  Corning  v.  Mohawk  Val.  Ins.  Co.,  11  Hovi.  Pr.,  190,  it  was  held  that 
in  a  creditor's  action  to  sequester  the  property  of  a  corporation  the  fact  that 
a  receiver  has  already  been  appointed  at  suit  of  another  creditor,  is  reason  for 
denying  an  application;  for  the  first  receiver  is  for  the  benefit  of  all  the  cred- 
itors. 

JV.  Y.  Gen.  Rules,  No.  81,  of  1884,  after  regulating  motions  for  receiver  on 
the  sequestration  of  the  property  of  a  corporation,  add:  "  And  where  a  re- 
ceiver has  been  appointed,  his  appointment  shall  be  extended  to  any  subse- 
quent suit  or  proceeding  relating  to  the  same  estate  or  property  in  which  a 
receiver  is  necessary." 

In  State  Bank  of  Syracuse  v.  Gill,  23  Hun,  410,  it  was  held  that  the  fact 
that  a  receiver  of  a  judgment-debtor's  property  has  already  been  appointed  in 
supplementary  proceedings  does  not  bar  an  application  for  a  receiver  by  a 
judgment-creditor  in  an  action  to  reach  assets,  nor  require  that  the  same  per- 
son should  be  appointed. 

*  See  Howell  v.  Ripley,  10  Paige,  43;  Herring  v.  N.  T.,  Lake  Erie  &  W. 
B.  R.  Co.,  19  Abb.  y.  C,  840. 

"  O'Mahoney  v.  Belmont,  63  Jf.  T.,  138, 149;  affi'g  37  Super.  Ct.  (J.  &  S.), 
223;  id.,  880. 
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assign  in  the  second  suit  qualified  by  excepting  what  has  been 
assigned  in  the  first. 

If  he  lets  the  second  appointment  be  made  by  consent  or 
default,  he  cannot  insist  on  such  a  qualification.* 

44.  Special  receivers.'] — The  court  has  power,  in  an  action 
brought  by  a  receiver  to  reach  particular  property,  to  appoint  a 
special  receiver  of  that  property ;  *  but  under  the  enlarged 
powers  and  more  direct  procedure  now  usual,  this  course  is 
rarely  resorted  to. 

A  special  receiver,  when  appointed,  is  a  common-law  re- 
ceiver, and  entirely  subject  to  the  direction  of  the  court. 


FORMS. 

I.  Gbitkeai.  Forms.  (660.)  Order   confirming    referee's   re- 

(661.)  Affidavit  to  obtain  order  to  show  Port,  and  appointing  receiver 

cause  why  receiver  should  not  accordingly.            ^    ^ 

be  appointed.  (^^l.)  Order  ex  parte  appointing  tem- 

(682.)  Notice  of  motion  for  injunction  porary  receiver  of  property  of 

and  appointment  of  receiver.  absentee  who  cannot  be  per- 

(653.)  Another  Form.— Order  to  show  ,.„„  ^  ^  sonally  served. 

cause  why  receiver  should  not  (662-)  Order  appointing  receiver,  after 

be  appointed,  with  injunction.  >-eP<!rt-  findings,  or  verdict,  on 

(654.)  Suggestion  of  name  for  receiver.  ,     „  ,      »  *i^ial  °]}^^  issues. 

(655.)  Order  appointing  receiver.  (Gen-  (^^S.)  —  —  —  after  appointment  in  an- 

eral  Form  )  other  jurisdiction  of  a  receiver 

(656.)  Order  of  reference  to  appoint  re-  ,„,,  ,   ,  "'fl™"'!  adversely, 

ceiver.     (General  Form. )  (664.)  Another  Form. 

(657.)  Report  by  referee  of  appointment 

of  receiver.  II.   Actioh  to  reach  speoipio 

(668.)  Order  of  reference  to  nominate  a  chattels. 

receiver,  <fec.  /»„,-s*^  j     *           •         t        '^ 

(669.)  Report  of  referee  nominating  re-  (665.)  Order  for  receiver  of  specific  per- 

ceiver.  sonal  property. 

(659a.)  Another    Form  (in  note);    re- 
porting several  names.  III.  Ceeditoe's  Action. 

(6696.)  Another  Form  (in  note);  incase 

of   a  corporation  nominating  (666.)  Order  of  reference  to  appoint  a 

several  stockholders.  receiver  in  a  creditor's  action. 

'  Chittenden  v.  Brewster,  3  Wall,  191  (holding  that  where  an  assignee  for 
benefit  of  creditors  omitted  to  set  up  the  first  receivership  as  an  objection  to 
the  second,  it  was  error  to  except  assets  already  assigned,  and  he  was  person- 
ally responsible  in  consequence). 

*  For  instance,  see  Leavitt  v.  Yates,  4  Edw.  Ch.,  134.  Here  a  bill  was  filed 
by  receiver  of  banking  corporation  to  set  aside  trust  deed  and  compel  delivery 
to  him  of  the  company's  notes  illegally  issued  thereunder.  Special  receivers 
were  appointed  upon  motion,  and  after  trial  had,  a  decree  was  made  declaring 
the  notes  void  as  against  the  receiver. 
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(667.)  Order  appointing  receiver  in 
creditor's  action,  with  usual 
injunction. 

(fi^S:) without  prejudice  to  the 

rights  of  prior  lienors,  and  with 
optional  leave  to  keep  down 
charges. 
IV.  Estates  of  Deobdbnts. 

(669.)  Order  appointing  receiver  of  the 
estate  of  a  deceased  person; 
short  Form. 

(670.)  Another  Form.— With  full  direc- 
tions. 

(eTl.)  Order  of  reference  to  appoint  re- 
ceiver of  an  estate. 

V.  FoKBOXOSBBBi 

(672.)  AfiSdavit  to  obtain  appointment 
of  receiver  in  foreclosure. 

(673.)  The  same. — AflSdavit  to  the  pro- 
ceedings, to  annex. 

(674.)  Order  appointing  receiver  of 
rents  and  profits  in  foreclosure 
or  other  action  affecting  real 
property ;  with  injunction 
against  defendant. 

(676.)  The  same  on  foreclosure,  by  the 
trustees  of  a  corporation  mort- 
gage, for  benefit  of  bondhold- 
ers. 

(676.)  Another  Form. — Order  for  ap- 
pointment of  receiver  in  rail- 
road foreclosure  (including 
amendment  of  complaint,  and 
with  fall  general  powers). 

VI.  Paktneeship. 

(677.)  Order  appointing  receiver  of 
partnership  assets,  short 
Form ;  by  consent. 

(678.)  A  fuller  Form,  with  special 
powers  and  saving  claijse  as 
to  consent. 

(679.)  Order  appointing  a  partner  re- 
ceiver, with  a  reference  to  ap- 
point some  other  person  if  he 
fail  to  qualify. 

(680.)  Another  Form. — Eeferring  it  to  a 
referee  to  appoint  and  super- 
intend assignment, 

(681.)  The  same. — Made  pending  a  ref- 
erence for  an  accounting. 

(682.)  Order  appointing,  as  receiver  of 
partnership,  their  assignee 
for  benefit  of  creditors,  with 
fall  directions. 

(683.)  Order  authorizing  partner  to 
continue  business. 

(684.)  —  appointing  managing  receiver 
of  a  joint  business. 


(686.)  —  appointing  manager  of  amine; 

VII.    GOEPOEATION  CaSESi 

A.  Misconduct  of  officer!. 

(686.)  Notice  of  motion  for  receiver  of 
assets  of  corporation  and  in- 
junction against  officers  for 
their  misconduct. 

(687.)  Order  to  show  cause  why  a  re- 
ceiver should  not  be  appointed 
at  suit  of  the  People  or  a 
stockholder,  officer  or  creditorj 
for  misconduct  of  drrectots, 
etc. 

(688.)  Order  granting  injunction  and 
appointing  receiver  of  properr 
ty  because  of  misconduct  of 
officers  (with  suspension). 

B.  Sequestration  at  suit  of  judgment- 
creditor. 


(689.) 


(690.) 
(691.) 
(692.) 
(693.) 


Affidavit  to  obtain  appointment 
of  receiver  in  a  judgment- 
creditor's  action  to  sequestrate 
corporate  property. 

Complaint  in  such  action. 

Order  to  show  cause  thereon. 

The  same. — A  fuller  Form. 

Admission  by  attorney-general 
of  service  of  motion  papers, 
&c. 

Order  appointing  receiver  in 
judgment-creditor's  action,  to 
sequestrate,  &c. — Short  Form. 


C.  Dissolution  at  suit  of  attorney- 

general. 

(695.)  Complaint  in  action  by  People  to 
dissolve  insolvent  corporation, 

(696.)  Injunction  on  the  foregoing  com- 
plaint. 

(697.)  Another  Form. — Order  granting 
injunction  against  corporation, 
and  appointing  receiver  of  ell 
its  property. 

D,  Dissolution  at  suit  of  stockholder 

or  creditor. 

(698.)  Petition  of  stockholder  or  cred« 
iter  for  leave  to  sue. 

(699.)  Order  granting  leave  to  stock- 
holder or  creditor  to  com- 
mence action  for  dissolution. 

(700.)  Order  enjoining  creditors  from 
suing  corporation  pending  ac- 
tion for  sequestration  or  (usao- 
IntioD,  &0. 
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I.    GENERAL  FOEMS. 

Form  No.  651. 

Affidavit  to  obtain  order  to  show  cause  why  receiver  should  not  be 
appointed.    (General  Form.') 

lAs  in  Form  Ifo.  489,^.  2,  of  this  Vol.,  stating,  in  place  of 
paragraph  II,  the  facts  supporting  the  application  except  so 
far  as  they  home  been  stated,  aaid  deemed  to  he  sufficiently 
proved,  ly  a  verified  contplaint,  or  admitted  Try  defenda/nti 
answer.] 

[State  value ^  (&c.,  as  thus  in  case  of  receiver  of  rents  and 
profits  ;] 

That  the  lands,  tenements,  and  premises  [or  other  property], 
in  the  pleadings  in  this  cause  mentioned,  and  of  which  a  re- 
ceiver is  sought  to  be  appointed,  are  now  at  the  clear  yearly  rent 
of  dollars,  exclusive  of  taxes  and  all  other  deductions 

and  outgoings. 

Form  No.  652. 
Notice  of  motion  for  injunction  and  appointment  of  receiver. 

[As  in  Form  No.  488,  ».  \,pf  this  Yol.,  substitutmg  for 
the  italic  clause  between  the  %and  the  T[,  the  following  :  if  an  in- 
junction is  ashed,  say]  that  an  injunction  issue  herein  according 
to  the  prayer  of  the  complaint  [or  state  the  t&rms  desired ;  see 
Forms  532  to  629],  and  for  the  appointment  of  a  receiver 
[may  add  or  substitute,  or  that  it  be  referred  to  a  referee  to  ap- 
point a  receiver]  [or,  that  a  receiver  be  appointed  and  a  refer- 
ence ordered  to  nominate  a  suitable  person  and  report  the 
amount  of  security  and  the  sufl5ciency  of  sureties  for  him  as 
receiver]  of  the  property  mentioned  in  the  annexed  complaint 
[or  identify  if]  [to  take  and  hold  the  same  pending  this  action'], 
with  the  usual  powers  and  directions  [or  may  specif y powers. 
See  other  Forms,  below]. 

'  For  other  Forms,  see  672,  689.  ment  is  a  general  basis  for  the  amount 

*  This  is  often  needed  to  enable  of  security, 
the  court  to  select  a  receiver  intelli-         The  above  Form  is  from  Udw.  on 

gently,  and  to  fix  the  amount  of  the  Bee.,  90.     The  rents  are  sometimes 

bond.  stated  in  a  schedule  annexed. 

It  may  not  be  necessary  in  some         '  A  proper  clause  if  custody  for 

cases,  as  in  cases  of  judgment-cred-  the  time  bemg  only  is  sought. 
itors,  where  the  amount  of  the  judg- 
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Form  No.  653. 

Another  Form. — Order  to  show  canse  why  receiver  should  not  be 
appointed,  with  injunction.     (General  Form. ') 

{^As  in  Form  491,  jp.  3,  of  this  Vol.,  inserting  in  place  of 
the  italic  clause  het/ween  the  %  am,d  the  T[J  why  a  receiver 
should  not  be  appointed  \ma/y  add  or  substitute,  or  why  it 
should  not  be  referred  to  a  referee  to  appoint  a  receiver^]  [or, 
why  a  receiver  should  not  be  appointed  and  a  reference  be 
ordered  to  nominate  a  suitable  person  and  report  the  amount  of 
security  and  the  sufficiency  of  sureties  for  him  as  receiver]  of  the 
property  specified  in  the  annexed  complaint*  \it  is  better  to  iden- 
tify it  here'],  to  take  and  hold  the  same  pending  this  action,* 
with  the  usual  powers  and  directions  [or  may  specify  powers; 
see  other  Forms  below]. 

[If  injunction  is  sought,  add,  and  why  the  defendant  should 
not  be  enjoined  and  restrained  from — die,  stating  acts,  and  may 
add  a  rest/raining  order  ad  interim,^  as  in  Form  516  or  524.] 

Form.  No.  654. 
Suggestion  of  name  for  receiver. 

\TiUe  of  court  a/nd  action.] 

The  [plaintiff]  herein,  respectfully  suggests  to  the  court, 
the  name  of  R.  L.  E.,  of  [connselor-at-law],  as  that 

of  a  suitable  and  proper  person  to  be  appointed  receiver. 

\I)atei]  [^Signature  and  office  address  of] 

Attorneys  for  plaintiff. 

•  The  order  appointing  a  receiver  the  amount  of  the  bond.    It  still  may 

is  to  be  made  by  the  court,  upon  notice  be  asked  in  the  notice  or  order  to 

(pp.  123, 135,  paragr.  9, 16),  JT.  T.  Code  show  cause,  but  the  court  have  power 

Ci«.iVo.:g§713, 714;  Ireland «).  Nich-  to  refer  the  motion  without  such  a 

ols,  7  JBoM,  476;  but  the  order  to  show  clause.    Vol.  I,  p.  187. 
cause  may  be  made  by  the  court  re-         '  Or  if  receivership  of  part  only  of 

turnable  before  itself,  or  by  a  judge  the  property  affected  by  the  action  if 

thereof  returnable  at  a  special  term  desired,  specify  the  part  or  share, 
thereof,  appointed  to  be  held  in  the         *  A  proper  clause  when  custody 

district  in  which  the  action  is  triable,  for  the  time  being  only  is  sought. 
See  Vol.  I,  pp.  160-163,  for  the  requi-         » In  such  cases  security  is  necessaiy 

sites  of  any  order  to  show  cause  and  under  M.  T.  Code  Civ.  Pro.,  g  715,  im- 

as  to  when  it  may  be  used  as  a  short  less  the  restraint  is  merely  to  stay 

notice  of  motion.  See,  also,  paragr.  17,  waste  and  other  damages  to  real  prop- 

p.  136  (abom),  as  to  corporation  cases,  erty. 

=  Asking  a  reference  was  formerly         It  is  not  usual  to  ask  costs  unless 

common  when  an  inquiry  was  neces-  the  application  is  on  the  ground  of 

saiy  to  ascertain  the  property  or  fix  personal  misconduct. 
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Form  No.  655. 
Order  appointing  receiver.     (General  Form.) 

At  a  special  term  [c&c,  as  m  I^orm 
4:93,  p.  i,  of  this  Volume]. 
[Title  of  action.'] 

Upon  [filing]  the  summons  and  complaint  in  this  action, 
and  upon  reading  and  filing  the  affidavit  of  A.  B.  and  0.  I)., 
verified  the  day  of  _  _  ,18  ,  whereby  it  satisfactorily  ap- 
pears to  the  court  that  \indicating  hriefly  the  facts  established  ;'^] 
and  on  reading  and  filing  proof  of  due  service  of  the  said  sum- 
mons and  complaint  on  [and  proof  of  due  notice  of 
this  motion  to  J,  and  after  hearing  A.  T.,  of  counsel 
for  plaintiff,  and  Z.  T.,  of  counsel  [or,  and  no  one  appearing] 
for  the  defendant  in  opposition,  and  dup  deliberation  having 
been  had ;  now,  on  motion  of  A.  T.,  attorney  for  plaintifl': 

Ordeeed,  1.  That  E.  C,  of  ,  be  and  hereby  is 

appointed  receiver  of  [clearly  d^ignating ^operty^]  with  the 
usual  powers,  pending  this  action  [or  state  powers  as  in  Form^ 
665  to  697]. 

2.  That  before  entering  on  the  duties  of  his  trust  the 
said  receiver  execute  to  the  people  of  the  State  of  New 
York,  and  file  with  the  clerk  of  this  court,  a  bond  with  at 
least  two  sufficient  sureties  to  be  approved  by  a  justice  of  this 
court,  for  the  faithful  discharge  of  his  duties  as  receiver. 
Enter :  [signatv/re  of  judge  T)y  initials  of  namie  and  title.] 


Form  No.  656. 
Order  of  reference  to  appoint  receiver.    (General  Form.') 

[Title  {court  order)  and  recitals  as  in  last  Form,  orfoUmoing 
Forms,  continuing  :] 

Oedebed,  *  I.  That  it  be  referred  to  R.  F.,  of  , 

counseloF-at-law,  to  appoint  a  receiver  of  [clearly  designating 
the  property] ;  and  that  the  said  referee  take  from  such  receiver 
security  for  the  faithful  performance  of  his  trust,  to  wit,  a  bond 

'  The  omission  of  such  clause  does         '  The  selection  and  appointment 

not  vitiate,  but  its  insertion  may  serve  of  a  receiver  and  taking  security  from 

to  aid  the  order.  him  is  a  proper  matter  for  a  reference. 

'  See,  for  instance,  as  to  chattels  Wetter  v.  Schlieper,  7  Abb.  Pr.,  9&; 

Form  665,  in  foreclosure  Form  674,  N.  T.  Code  Civ,  Pro.,  §  817. 
in  creditor's  action  Form  667. 
Vol.  II.— 10 
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in  the  smn  of  dollars,  with  two  or  more  sufficient  sure- 

ties, approved  by  said  referee,  and  file  the  same  with  the  clerk 
of  this  court. 

II,  That  upon  the  filing  of  such  security,  and  of  the  said 
referee's  report,  such  receiver  shall  be  vested  with  the  usual 
rights  and  powers  of  receivers  under  this  court  [and  here  add 
any  special  powers]. 

III.  That  thereupon  the  defendant  Y.  Z.  deliver  said  fprop- 
erty]  to  such  receiver,  upon  his  demand  [w  as  in  other  Fonm^ 
see  Nos.  ^1,  670-697]. 

Enter :  {signatv/re  of  jvdge  iy  initials  of  name  and  title.'] 


Form  No.  657. 
Report  by  referee  of  appointment  of  receiver. 

[Title  of  the  action.'] 

To  the  Court  of 

In  pursuance  of  an  order  of  this  court,  made  in  the  above 
entitled  action,  dated  the  day  of  ,  18    ,  whereby 

it  was  referred  to  the  undersigned  to  appoint  a  receiver  of  the 
estate  of  [cfec,  w,  partnership  stock — dbc,  or,  rents  and  profits 
of  the  estate  of — cfcc,  see  other  Forms],  and  take  from  such  re- 
ceiver proper  security,  I,  R.  F.,  the  referee  named  in  said  order, 
respectfully  report : 

I.  That  I  have  been  attended  on  said  reference  by  the  at- 
torneys and  counsel  of  all  the  parties  to  this  action  *  [or,  of  the 
plaintiff  A.  B.,  and  due  proof  was  produced  before  me  by  the 
affidavit  of  M.  JST.,  verified  the  day  of  ,  1 8  ,  of  due 
notice  given  to  all  the  other  parties  who  have  appeared  ^],  and 
that  I  thereupon  proceeded  with  the  matters  so  referred. 

II.  That  E.  C  ,  of  No.  street,  in 
[counselor-at-law],  was  proposed  on  the  part  of  the  [plaintiff] 
as  such  receiver;  and  that  no  objection  being  made  to  this  ap- 
pointment [and  no  person  proposed  by  the  defendant],  and 
said  li.  C.  appearing  to  me  to  be  a  fit  and  proper  person  for 
such  trust,  I  have  appointed  him  receiver  as  aforesaid. 

III.  That  the  said  E.  C.  proposed,  as  his  sureties,  C.  D.,  of 
and  E.  F.,  of  ,  and  being  satisfied  by  their  affidavits 

[and  other  proof]  that  they  were  each  of  them  worth  the  sum 
of  dollars,  over  and  above  all  their  liabilities,  I  approved 

of  them  as  such  sureties. 


'  As  to  appearance  by  or  notice  to    attorney-general  in  corporation  cases, 

see  p.  137. 


PROVISIONAL  REMEDIES.— rV.   OBTAINING  RECEIVER.     147 

IV.  That  said  E!  C,  C.  D.  and  E.  F.,  thereupon  jointly 
and  severally  executed  a  bond  in  the  usual  form,  to  the  People 
of  this  State,  in  the  penalty  of  dollars,  conditioned  for 

the  faithful  discharge  by  said  R.  C,  of  his  duties  as  re- 
ceiver aforesaid.  [^If  statutory  receiver,  modify  according  to 
hond.'] 

Y.  That  1  have  caused  the  said  bond,  with  my  approval 
indorsed  thereon,  and  the  aflBdavits  of  justification  ot  said  sure- 
ties, to  be  filed  with  the  clerk  of  this  court. 

All  of  which  is  respectfully  submitted. 

{Date."]  [Signature  of'] 

Keferee. 


Form  No.  658. 
Order  of  reference  to  nominate  a  receiver,  &c. 

[Title  {court  order)  and  recitals,  as  in  Form  655  or  Forms 

662,  667,  c&c] 

Obdeked,  that  a  receiver  be  appointed  of  [specify  the  prop- 
erty as  in  other  Forms  {below)]. 

And  it  is  hereby  referred  to  E.  F.,  of  ,  counselor-at- 

law,  to  report  a  suitable  person  to  be  appointed  such  receiver, 
and  to  report  the  names  of  sureties  proposed  by  him,  with  the 
amount  for  which  they  should  be  liable,  and  their  responsibility 
for  the  same. 
Enter :  [signature  of  judge  5y  initials  of  namie  and  title.] 

Form  No.  659. 
Report  by  referee  nominating  receiver. 

[Title  of  court  cmd  action.] 
To  the  Court  of 

In  pursuance  of  an  order  of  this  court,  made  in  the  above 
entitled  action,  dated  the  day  of  ,  18     ,  whereby  it 

was  referred  to  the  undersigned  to  report  the  name  of  a 
suitable  person  to  be  appointed  receiver  of  [according  to  the 
order],  and  the  proper  security  to  be  required  ;  I,  R.  F.,  the 
referee  named  in  said  order,  respectfully  report : 

I.  [As  in  Form  657.] 

II.  That  E.  B.,  of  ,  was  proposed  on  the  part  of  the 
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plaintiff ;  and  K.  C,  of  ,  was  proposed  on  the  part  of  the 

defendant ;  and  that,  upon  due  examination,  it  appeared  to  me 
that  the  said  R.  0.  was  the  one  best  fitted  to  execute  the  trust 
of  such  receivership  ;  wherefore  I  recommend  him  as  a  suitable 
person  to  be  so  appointed. 

III.  That  in  my  opinion  the  security  should  be  a  bond  in 
the  penal  sum  of  dollars,  conditioned  for  the  faithful 

discharge  of  the  duties  of  receirer  herein. 

TV.  That  the  said  E.  C.  proposed,  as  his  sureties,  0.  D.,  of 

,  and  E.  F.,  of  ,  and  being  satisfied  by  their 

affidavits  [and  other  proof]  that  they  were  each  of  them  worth 

the  sum  of  dollars,  over  and  above  all  their  liabilities,  I 

approve  and  recommend  them  as  such  sureties. 

V.  That  said  A.  B.,  C.  D.,  and  E.  F.  thereupon  jointly  and 
severally  executed  a  bond  in  the  usual  form,  to  the  People  of 
this  State,  in  the  penalty  aforesaid,  conditioned  for  the  faithful 
discharge  by  said  R.  C.  of  his  duties  as  receiver  aforesaid  [if  stat- 
utory receiver  modify  according  to  bond],  which  bond  appears  to 
me  sufficient,  in  form  and  substance,  and  is  herewith  submitted.' 

[Date.]  [Signature  of]  Referee. 

[Annex  testimony  of  witnesses  signed  iy  them,  and  jUe  with 
the  report  J  see  Forms  in  Refeeences.] 

'  659ffi.  Another  Form ;  reporting  several  names'] — [C&imneneement  and 
pmagraph,  las  in  above  Form.j  By  A.  B.,  the  plaintirf,  were  proposed  M.  N., 
of  ,  and  O.  P.,  of        _     .    No  sureties  were  named  for  M.  N.,  but  it 

was  stated  that  ample  and  satisfactory  security  will  be  given  immediately  if 
M.  N.  be  appointed.  The  sureties  proposed  for  O.  P.  are  C.  D.  and  B.  P., 
and  on  due  inquiry  I  consider  them  good  security.  The  Bank  of  L.,  who 
was  a  creditor  of  the  defendant  to  the  amount  of  dollars,  or  therea- 

bouts, proposed  as  receivers  Q.  R.  and  S.  T.  [cfcc,  continuing  as  above].* 

And  I  DO  ruHTHEK  bepost,  that  of  the  persons  so  proposed  as  receivers 
as  aforesaid,  I  have  ascertained  that  the  following  persons  will  serve  whether 
appointed  alone  or  associated  with  one  or  more  persons,  viz.,  M.  N.,  O.  P., 
and  Q.  R.,  all  of  whom  are  fit  for  the  appointment.  As  to  the  other  per- 
sons named,  it  is  not  distinctly  ascertained  whether  they  will  or  will  not 
serve  alone.    [May  add  facts  as  to  security.] 

[Date.]  [Signature  of]  Referee. 

6595.  Another  Form ;  in  case  of  a  corporation  nominating  several  stock- 
holders.]—[Insert  in  the  preceding  Form  at  the  *,]  That  I  have  considered  of 
the  proposals,  and  am  of  opinion  that  the  receivers  so  to  be  appointed  should 
consist  of  five  persons;  and  finding  by  testimony  taken  before  me,  that  all 
of  the  said  persons  so  proposed  as  such  receivers  are  stockholders  of  the 
said  company,  and  that  the  first  named  four  of  them  are  also  directors  of 
the  said  company ;  and  that  at  a  special  meeting  of  the  directors  of  the  said 
company  (consisting  of  thirteen  out  of  seventeen,  the  whole  number  of 
present  directors  thereof),  a  resolution  was  duly  passed  recommending  the 
said  persons  to  be  proposed  as  such  receivers,  upon  the  express  understand- 
ing that  if  appointed  they  would  accept  of  such  trust,  and  perform  the 
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Form  No,  660. 

Order  confirming:  referee's  report,  and  appointing  receiver 
accordingly. 

At  a  special  term  [cfec,  as  in  Form 
No.  493,  J?.  4,  of  this  Volume]. 
[Title  of  action.] 

On  reading  and  filing  the  report  of    E.   F.,   a  referee 
appointed  by  the  court  on  the  day  of  ,  1 8    ,  to 

report  the  name  of  a  suitable  person  for  receiver  in  this  action, 
and  what  security  should  be  required  ;  and  on  motion  of  A.  T., 
counsel  for  plaintiff,  after  hearing  T.  Z.,  counsel  for  defendant : 

Oedeeed,  that  the  said  report  be  confirmed,  and  that  E.  C, 
of  ,  be  appointed  receiver  of  [designate!  tJhejprojperty  as  in 

other  Forms  {below)\  ;  and  that  C.  D.  and  E.  Y.,  the  sureties 
named  in  said  report,  be  approved  as  sureties  for  the  said 
receiver ;  and  that  the  bond  heretofore  approved  by  the  said 
referee  be  tiled  with  the  clerk  of  the  county  of  [and  the 

appointment  of  the  said  receiver  shall  date  from  the  time  of 
such  filing  of  the  said  bond]. 

It  is  fuethee  okdeeed  \fk^re  add  powers  and  directions  as 
in  other  Forms\. 
Enter :  [signabwre  of^udge  hy  im/itials  of  name  am,d  official  title.] 


Form  No.  661. 

Order  ez  parte  appointing  temporary  receiver  of  property  of  abr 
sentee  who  cannot  be  personally  served.' 

At  a  special  term  [die,  as  in  Form 
JVo.  493,  ^.  4  and  5,  of  this 
VoluTne], 
[Title  of  action.] 

On  reading  the  summons  and  complaint,  and  the  order  for 

duties  thereof  without  any  compensation,  excepting  for  their  actual  ex- 
penses ;  and,  also,  finding  by  testimony  taken  before  mc,  as  well  as  from  my 
personal  knowledge,  that  all  the  said  persons  are  residents  of  the  city  of 
,  and  of  good  repute  as  to  pecuniary  circumstances,  integrity,  and 
capacity  for  business,  I  am,  therefore,  of  opinion  that  the  said  ,  &c., 

are  suitable  persons  to  be  appointed  the  receivers  of  the  said  company,  for 
the  purposes  referred  to  in  the  said  order.    [Mai/  add  facts  as  to  securily.l 

'  Expressly  sanctioned  by  N.  T.    poration   cases.     See  paragraph  16, 
Code  Civ.  Pro.,  §  714,  except  in  cor-    p.  185.    The   court  have  power  Uy 
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service  by  publication  ^  made  herein  and  filed  the  ^         day  of 
,18    ,  and  on  reading  and  filing  the  affidavit  of  A.  B., 
verified  the  day  of  ,  18    ,  whereby  it  satisfactorily 

appears  to  the  court  that  plaintiff  has  an  apparent  _ri^ht_  to  or 
interest  in  the  property  therein  mentioned ;  that  it  is  in  the 
possession  of  an  adverse  party,  and  there  is  danger  that  it  will 
be  removed  beyond  the  jurisdiction  of  the  court,  or  lost, 
materially  injured  or  destroyed ;  and  on  motion  of  A.  T., 
attorney  for  plaintiff  [and  */"  preliminary  notice  has  hem 
required  hy  the  court  to  he  given  ty  mail  or  otherwise,  add,  and 
on  reading  and  filing  proof  by  the  affidavit  of  M.  ]Sf._,  of  due 
notice  of  this  motion,  as  directed  by  the  order  of  this  court, 
dated  the  day  of  ,  18     ,  and  no  one  appearing  to 

oppose]  : 

Oedebed  [cfec,  as  in  other  cases'^. 

Form  No.  663. 

Order  appointing  receiver,  after  report,  findings,  or  verdict,  on  a 
trial  of  the  issues. 

At  a  special  term  [j&c.,  as  in  Form 
No.  493,  j>.  4,  of  this  Voltime]. 
[Title  of  action.] 

Upon  the  pleadings  herein  [filed  the  day  of 

last]  and  the  report  of  the  referee  [or,  the  findings  of  the 
court — or,  the  verdict  of  the  jury]  before  whom  the  issues 
herein  were  tried,  and  which  was  filed  [or  if  a  verdict, 
entered]  the  day  of  ,18    [and  the  exceptions  to 

said  report — or,  findings],  and  on  reading  and  filing  the 
affidavit  of  A.  B.,  verified  the  day  of  ,  18    ,  and 

proof  of  due  notice  of  this  motion  by  the  affidavit  of  M.  N., 
verified  the  '  day  of  5  18,  and  after  hearing  A.  T., 

of  counsel  for  plaintiff,  and  T.  Z.,  of  counsel  [or,  and  no  one 
appearing]  for  defendant  in  opposition,  and  due  deliberation 
having  been  had,  now,  on  motion  of  A.  T.,  attorney  for  plaintiff, 

Oedeeed  [c&c.,  as  in  other  cases']. 

make  such  an  order  independent  of  Volume  I,  p.  646.  But  the  judge, 
such  statute.  See  People  «.  Norton,  1  while  holding  cotirt,  may  make  the  or- 
Paige,  17 ;  Sandford  v.  Sinclair,  8  der  for  publication,  and  immediately 
Paige,  372;  affi'g  3  Edw.,  393 ;  Gibson  follow  it  by  a  court  order  for  tempora- 
tj.M.s.rim.i  Paige,  ma-.  High  on  Bees.,  ry  receiver.  See  Volume  I,  p.  244. 
3  ed.,  §  117.  Entitling  the  judge's  order  as  made  by 
'  Separate  orders  are  necessary,  be-  the  court  is  not  necessarily  fatal.  Mat- 
cause  this  is  a  court  order,  and  the  or-  ter  of  Knickerbocker  Bank,  19  Bwri., 
der  for  publication  is  a  judge's  order.  602. 
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Form  No.  663. 

Order  appointing  receiver  after  appointment  in  another  jnrisdiction 
of  a  receiver  claiming  adversely.' 

At  [c6c.J. 
[^Tiile  of  aotion."] 

Now,  on  this  day  of  j  1 8     ,  upon  consideration 

of  this  original  bill  of  complaint  herein,  which  was  filed  on 
,  18    ,  and  submitted  to  thiS|  court  on  j  18     , 

on  a  motion  for  a  receiver,  according  to  the  prayer  thereof,  and 
a  further  consideration  of  the  intervening  petition  of  W.  H.  K. 
and  other  creditors  of  said  P.  and  D.  R.  C,  it  is  considered  by 
this  court  that  on  the  facts  stated  in  said  original  bill  and 
petition,  the  said  stockholders  and  creditors  are  entitled  to  the 
relief  demanded,  and  that  the  jurisdiction  of  this  court 
attached  on  the  filing  of  said  original  bill  at  o'clock    m., 

on  ,  18     ,  as  stated  in  said  petition. 

But  as  this  court  has  been  advised  by  said  petition  and 

otherwise,  that  certain  action  has  been  taken  in  the 

Court  of  ,  on  a  bill  filed  therein  at  a  later  hour,  on  said 

,18     ,  whereby  a  receiver  has   been   put    into 

possession  of  the  property  and  assets  of  the  Company  : 

It  is  therefore  ordered  and  decreed,  in  order  to  avoid  any 
conflict  of  jurisdiction,  that  A.  B.  P.,  Esq.,  of  , 

county,  be  and  he  is  hereby  appointed  receiver  of  the  said 
company,  in  accordance  with  the  prayer  of  said  bill  and 
petition,  and  he  is  directed  to  give  bond  in  the  sum  of 
dollars,  with  security  to  be  approved  by  the  clerk  of  this  court, 
and  to  forthwith  take  an  oath  to  discharge  his  duties  according 
to  law. 

And  thereupon  said  receiver  is  directed,  in  a  proper  and 
respectful  manner,  to  petition  the  said  Court  or  the  judge 

thereof  (exhibiting  with  such  petition  a  full  transcript  of  the 
bill  and  petition  and  this  order),  praying  said  court  or  judge  to 
order  the  delivery  unto  said  P.  as  receiver  of  this  court,  by 
reason  of  such  bill,  petition  and  order,  all  and  singular  the 
property  and  assets  of  the  said  company,  and  otherwise  than  to 
present  such  respectful  petition,  the  said  receiver  is  not  to 
exercise  any  power  whatever  until  the  further  order  of  the 
court ;  but  it  is  to  refrain  from  doing  or  attempting  to  do 
anything,  or  exercise  any  authority  in  pursuance  of  this 
appointment,  without  the  further  order  of  this  court  or  the 

'  From   a  United  States  Circuit  Court  case. 
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judge  thereof,  than  the  pi-eeetitation  of  such  petition,  unless 
the  Court  of  or  the  judge  thereof  diall  determine 

that  the  said  A.  B.  P.  is  entitled  to  receive  the  property  of  said 
company,  and  in  that  event  the  said  A.  B.  P.  is  hereby  ordered 
and  authorized  to  receive  said  property  and  all  property  and 
moneys,  books  and  papers  of  every  kind  and  description 
belonging  to  the  said  company,  and  to  operate  the  same  uhtil 
the  further  order  of  this  court  in  that  event. 


Form  No.  664. 
Another  Foiti. 

[Insert  in  order  of  anointment  direction  as  fhus^  That 
said  receiver  R.  O.  be  and  he  hereby  is  authorized  and 
empowered  to  apply  to  the  Court  of  for  leave  to 

take  such  proper  proceedings  in  said  court  or  otherwise,  as  be 
may  be  advised,  for  the  purpose  of  establishing  and  enfofeing 
any  and  all  rights,  claims,  liens  and  demands  and  remedies  he 
may  have  by  virtue  of  his  appointment  as  receiver  herein,  to 
the  fund  or  property  or  any  part  thereof  in  the  name  of  said 
[name  of  adverse  receiver'],  and  on  obtaining  such  leave  from 
said  Court  of  ,  then  to  prosecute  such  remedies  and 

proceedings  without  further  leave  from  this  court. 


II.    ACTION    TO    REACH    SPECIFIC    CHATTELS. 

Form  No.  665. 
Order  for  receiver  of  specific  personal  property. 

[Title  {pov/rt  order\  and  recitals  as  in.  Form  655,  or  687  to 
694,  continuing  thus ;] 

Oedeeed,    1.  That  R.   C,   of  ,  be  and  hereby  is 

appointed  receiver  of  the  bales  of  cotton  now  on  board 

the  ship  E.,  at  ;  and  that  said  receiver  is  hereby  author- 

ized to  expend  a  sufficient  sum  of  money  to  insure  the  safe 
arrival  of  the  said  cotton  in  E.,  and  is  directed  to  sell  such 
cotton  when  the  same  shall  arrive  in  ,  and  to  receive  the 

money  to  arise  from  the  sale  thereof,  and  to  apply  a  sufficient 
part  of  such  money  in  repaying  what  he  shall  expend  in  respect 
of  such  ineurasee  as  aforesaid,  and  in  paying  all  necessary  and 
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proper  expenses   attending  the  receipt  and  sale  of  the  said 
cotton  [and  to  pay  the  surplus  of  such  money  into  ,  in 

trust  in  this  cause]. 

{^For  other  clwuses  as  may  le  desired  see  Forms  C70-685.] 
2.  [^Bond  clause  as  in  2  at  the  end  of  Form,  655.] 
Enter :  [sigriaMtre  ofjudgely  initials  of  name  and  official  title.'] 


i^  m.  CREDITOR'S  action; 

Form  No.  666. 

Order  of  reference  to  appoint  a  receiver  in  a  creditor's  suit.' 

lCommencemm,t  and  recitals  as  in  other  Forms/  see  Forms 
to  ,  continuing  .■] 

Ordered,  I.  That  it  be  referred  to  R.  F.,  of  ,  coun- 

selor-at-law,  to  appoint  a  receiver  of  the  estate  and  property, 
real  and  personal,  things  in  action,  debts,  equitable  interests, 
and  other  effects  of  the  said  defendant  Y.  Z.,  and  which  be- 
longed to  or  were  held  in  trust  for  him  at  the  time  of  com- 
mencing this  action,  or  in  which  he  had  any  beneficial  interest, 
except  such  property  as  is  by  law  exempt  from  execution ;  and, 
also,  except  where  such  trUst  has  been  created  by,  or  the  fund 
so  held  in  trust  has  proceeded  from,  some  person  other  than 
the^^  said  defendant  [and  if  there  be  specif  property  which 
plaintiff  seeks  to  subject  to  hts  execution,  or  otherwise  reach,  after 
remomng  incumbrance,  add],  and  of  the  property  hereinafter 
described,  and  the  rents,  issues,  income,  a^nd  profits  thereof,  to 
wit  [describing  if]? 

*  11.  That  the  said  referee  take  from  such  receiver  security 
for  the  faithful  performance  of  his  trust- — to  wit,  a  bond  in  the 
sum  of  dollars,  with  two  or  more  sufiicient  sureties 

approved  by  said  referee — and  file  the  same  with  the  clerk  of 
this  court  [or,  of  the  county  of  ]. 

III.  That  upon  the  filing  of  such  security,  and  of  the  said 
referee's  report,  such  receiver  shall  be  vested  with  the  usual 
rights  and  powers  of  receivers  under  this  court. 

IV,  Said  defendant  Y.  Z.  is  hereby  ordered  to  appear  be- 
fore the  said  referee,  and  assign,  convey,  transfer,  and  deliver 

'  The  directiona  to  the  referee  and         ^  See  next  Form,  and  notes. 
the  receiver,  in  this  Form,  are  from 
Edw.  on  J^c,  494 
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over  to  such  receiver,  on  oath  under  the  direction  of  the  said 
referee,  the  estate,  property,  choses  in  action,  and  effects  as  to 
which  such  receiver  is  appointed,  as  aforesaid,  with  all  books, 
vouchers  and  papers  relating  thereto ;  and  also,  from  time  to 
time,  to  produce  such  books,  vouchers  and  papers,  and  submit 
to  such  examination  as  the  said  referee  shall  direct,  in  relation 
to  the  property  or  effects  which  he  is  directed  to  assign 
or  deliver. 

Y.  It  is  further  oedeeed,  That  said  plaintiff  be  at  liberty  to 
examine  witnesses  before  the  said  referee  in  relation  to  any  of 
said  property,  real  or  personal;  and  also  as  to  any  matter 
charged  in  the  said  complaint  and  not  admitted  by  the  said 
defendant  on  such  examination,  so  far  as  necessary  to  carry  out 
the  object  of  this  order. 

YI.  That  said  receiver,  when  so  appointed,  shall  have  general 
power  and  authority  to  sue  for  and  collect,  in  his  own  name  or 
m  that  of  the  debtor  where  it  is  necessary  or  proper,  any  of  the 
debts,  demands,  and  rents  belonging  to  the  said  defendant  Y. 
Z.  which  may  be  transferred  to  him,  and  to  compromise  and 
settle  such  as  are  unsafe  or  of  a  doubtful  character.  But  said 
receiver  will  not  be  allowed,  in  his  accounts,  for  the  costs  of 
any  suit  brought  by  him  against  an  insolvent  from  whom  he  is 
unable  to  collect  his  costs,  unless  such  suit  is  brought  by  order 
of  the  court  or  by  the  consent  of  all  persons  interested  in  the 
funds  in  his  hands. 

YII.  That  the  tenants  of  such  real  estate  of  the  debtor  Y.  Z., 
as  may  be  assigned  or  transferred  to  the  said  receiver,  are  to 
attorn  to  such  receiver ;  or  the  said  receiver  may,  when  neces- 
sary, apply  for  an  order  that  any  of  such  tenants  attorn  and 
pay  rents  to  him. 

YIII.  Said  receiver  is  hereby  permitted  to  make  leases  from 
time  to  time,  as  may  be  necessary,  of  any  such  real  estate,  for  a 
term  not  exceeding  [one  year]. 

TX.  Said  receiver  is  hereby  directed,  without  unreasonable 
delay,  to  convert  into  money,  all  the  personal  estate  and  effects 
which  may  be  assigned  or  delivered  to  him ;  but  he  is  not  to 
sell  any  real  estate  without  the  special  order  of  the  court, 
although  he  may,  without  further  leave,  sell  desperate  debts 
and  all  other  doubtful  claims  to  personal  property  by  public 
auction,  giving  at  least  ten  days'  public  notice  of  the  time  and 
place  of  such  sale. 

X.  Before  making  such  appointment,  said  referee  shall 
ascertain  whether  a  receiver  has  been  previously  appointed  of 
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the  estate  and  efiEects  of  the  said  defendant ;  and  if  there  should 
be,  and  if  the  referee  appoints  him  to  be  the  receiver  herein 
also,  then  all  the  rights  and  powers  herein  provided  shall  attach 
to  such  previous  receiver. 
Enter :  [signature  of  judge  hy  initials  of  name  and  official  title.] 


Form  No.  667. 

Order  appointing  receiver  in  creditor's   action,  with  nsoal 
injunction.' 

[Title  {court  order)  and  recitals,  according  to  the  case,  see 
Forms  655  to  685  ;  and  reciti/ng  also  the  ground  for  the  injunc- 
tion and  the  gi/ving  of  security.    See  Forms  516  and  524.] 

Oedebed,  I.  That  E.  C,  of  ,  be  and  hereby  is 

appointed,  with  the  usual  powers  and  directions,  receiver  *  of  the 
estate  and  property,  real  and  personal,  things  in  action,  debts, 
equitable  interests  and  other  effects  of  the  said  defendant  Y.  Z., 
and  which  belonged  to  him,  or  were  held  in  trust  for  him  at 
the  time  of  commencing  this  action,^  or  in  which  he  had  any 
beneficial  interest,  except  such  property  as  is  by  law  exempt 
from  execution,*  and  also  except  where  such  trust  has  been 
created  hy,  or  the  fund  so  held  in  trust  has  proceeded  from 
some  person  other  than  the  said  defendant  *  [and  if  there  he 
specific  property  which  plaintiff  seeTes  to  subject  to  his  execution 
w  otherwise  reach,  after  removing  incumbrance,  add],  and  of 
the  property  hereinafter  described,  and  the  rents,  issues,  income 
and  profits  thereof,  to  wit  [describing  if\. 

[Or  if  plaintiff  sues  for  himself  onl/y^  substitute  far  the 

*  N.  Y.  Code  Civ.  Pro.,  §  1877;  16  veyance  of  leviable  property— a  tem- 
Abb.  N.  C.,  1,  and  notes,  pp.  29,  59;  porary  receiver  of  all  the  assets  trans- 
State  Bank  of  Syracuse  ®.  Gill,  33  ferred  in  fraud  of  plaintiff's  remedy 
Hun,  410.  may  be  appointed,  so  as  to  reach  rents 

*  See  Clark  v.  Brockway,  1  Abb.  Ct.  and  profits  if  necessary,  but  the  re- 
App.  Bee,  351 ;  Watson  «.  N.  Y.  Cent,  ceiver's  sale  should  only  extend  to 
R.  R.  Co.,  6  Abb.  Pr.,  2f.  S.,  91;  s.  c,  enough  of  the  property  or  such  por- 
1  Sheld.,  159;  affl'd  in  47  iV^.  T.,  157;  tion  capable  of  separate  sale  to  ad- 
Thorn  V.  Fellows,  5  Weekly  Dig.,  473.  vantage,  as  will  satisfy  plaintifiE's  de- 

'  Omitting  these  exceptions  would  mand. 

not  enlarge  the  legal  effect  of  the  See,  on  this  subject,  Kennedy  v. 

order.  Finnin  ».  Malloy,  33  Swper.  Ot.  Barandon,  67  Bwrb.,  309 ;  b.  c,  4  Run, 

(J.  &  8.),  383;  Andrews  v.  Rowan,  28  643,  holding  that  a  sheriff's  sale  in 

Sow.  Pr.,  126.  such  case  should  only  be  of  somuch 

*  See  note  in  16  Abb.  N.  C,  p.  20.  as  is  necessary  to  satisfy  plaintifE's 
'  In  a  creditor's  action  for  the  ben-  claim;  and  the  judgment  should  not 

efit  of  one  suing  for  himself  alone— in    direct  the  sheriff  to  bring  the  surplus 
this  case  to  set  aside  a  fraudulent  con-    into  court. 
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above,  legmning  at  the  *]  of  so  much  and  such  part  of  the 
estate  and  property,  real  and  personal,  choses  in  action,  and 
eft'eets  of  the  said  Y.  Z.,  defendant  herein  (not  exetapt  by  law 
from  execution  nor  held  in  trust  created  by  or  proceeding  from 
some  other  person),  as  will  be  sufficient  to  satisfy  the  judgment 
of  the  said  plaintiff  mentioned  in  his  complaint,  with  interest 
and  costs,  which  judgment  was  docketed  in  the  court 

of  ,  on  the  day  of  ,  18     . 

II.  And  said  defendant  Y.  Z.  is  hereby  ordered  to  appear 
before  K.  F.,  of  ,  who  is  hereby  appointed  a  referee 
for  that  purpose  [at  upon  the  day  of  ,  18  , 
and],  at  such  time  and  place  as  said  referee  shall  from  time  to 
time  fix,  and  to  assign,  convey,  transfer  and  deliver  over  to  such 
receiver,  on  oath,  and  under  the  direction  of  the  said  referee, 
the  estate,  property,  choses  in  action,  and  effects  as  to  which 
such  receiver  is  appointed  as  aforesaid,  with  all  books,  vouchers 
and  papers  relating  thereto,  as  well  as,  from  time  to  time,  to 
produce  such  books,  vouchers  and  papers,  and  submit  to  such 
examination,  as  the  said  referee  shall  direct,  in  relation  to  the 
property  or  effects  which  he  is  directed  to  assign  or  deliver, 

III.  That  said  plaintiff  be  at  liberty  to  examine  witnesses 
before  the  said  referee  in  relation  to  any  of  said  property,  real 
or  personal ;  and  also  as  to  any  matter  charged  in  the  said  com- 
plaint and  not  admitted  by  the  said  defendant,  on  such  exam- 
ination, so  far  as  necessary  to  carry  out  this  order. 

IV.  {^Power  to  sue  and  compromise}']  That  said  receiver  is 
hereby  authorized  to  sue  for  and  collect,  in  his  own  name  or  in 
the  name  of  said  defendant  if  necessary  or  proper,  the  debts, 
rents,  demands  and  rights  in  action  due,  or  to  become  due,'  be- 
longing to  said  Y.  Z.,  which  may  be  transferred  to  him,  and  to 
compromise  and  settle  such  as  are  unsafe  and  of  a  doubtful 
character.  But  said  receiver  will  not  be  allowed  in  his  accounts 
for  the  costs  of  any  suit  brought  by  him  against  an  insolvent 
from  whom  he  is  unable  to  collect  his  costs,  unless  such  suit  is 
brought  by  order  of  the  court,  or  by  the  consent  of  all  persons 
interested  in  the  funds  in  his  hands. 

'  This  clause  and  the  following  do  not  limit  the  power  of  the  receiver 
are  not  necessary  under  N.  T.  Gen.  to  collecting  after  they  have  become 
Bules,  No.  78,  of  1884,  for  they  are  due ;  but  cover  all  debts  existing  at 
implied  in  the  appointment,  unless  the  time  of  the  transfer,  and  empower 
indeed  that  rule  may  be  construed  as  the  receiver  to  accept  payment  in  ad- 
applying  only  to  receivers  appointed  vance.  Olcott  v.  Heermans,  3  Hun, 
in  supplementary  proceedings.  481,  435. 

» The  words  '•  and  to  become  due," 
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V.  [i)^  thcTe  is  rented  real  estate.}  That  the  tenants  and 
any  other  persons  in  possession  of  any  real  property  of  which 
he  is  receiver  are  hereby  directed  to  attorn  as  such  tenant  or 
tenants  to  said  receiver,  and  until  the  further  order  of  the  court 
to  pay  over  to  such  receiver  all  rents  of  such  property  now  due 
and  unpaid,  or  that  may  hereafter  become  due  ^  [may  add  in- 
junction as  in^  parag.  4,  of  Form'  674]  and  said  receiver  may 
from  time  to  time  lease  or  rent  any  of  said  premises  as  may  be 
necessary,  for  periods  not  exceeding  one  year. 

[Powers  to  dispossess,  if  desired,  as  in  Form  674:,jparar 
graph  YI.] 

YI.  [Selling.]  Said  receiver  is  hereby  directed,  without 
unreasonable  delay,  to  convert  into  money  all  the  personal 
estate  and  eflEects  which  may  be  assigned  or  delivered  to  him; 
but  he  is  not  to  sell  any  real  estate,  without  the  special  order 
of  the  court,  although  he  may,  without  further  leave,'  sell  des- 
perate debts  and  other  doubtful  claims  to  personal  property,  by 
public  auction,  giving  at  least  [ten]  days'  public  notice  of  the 
time  and  place  of  such  sale. 

[Other  powers  if  desired   as   in  Form  674,    paragraphs  2 
to  10.} 

[Bond  clause,  as  vnparag.  2,  of  Farm  655,^.  145.] 

[Leave  to  amply  for  further  directions,  see  Form,  674,  paraq. 
12.] 

[Injvmction  clauses,^ for  instance  thus,  or  see  Forms  667,  674.] 

Oedeeed,  that  the  injunction  contained  in  said  order  to 
show  cause  be  continued,  and  that  said  defendants  be  enjoined 
and  restrained  from  selling,  assigning  or  transferring  to  de- 
fendant E.  P.,  to  defendant  F.  P.,  or  to  any  other  person,  any 
of  the  property  of  which  said  receiver  is  appointed;  and  from 
in  any  manner  incumbering,  disposing  of,  using  or  intermed- 
dling with  any  of  said  property,  except  to  deliver  and  trans- 
fer the  same  to  said  receiver. 

And  in  particular,  from  receiving,  using,  and  intermeddling 
with  any  moneys,  and  from  drawing  out  of  deposit  in  bank, 
any  moneys  by  check  in  said  E.'s  name  or  said  F.'s  name,  or 
otherwise,  which  moneys  are  the  receipts  and  proceeds  of  the 
business  or  assets  of  the  property  so  assigned. 

And  said  F.  P.  is  enjoined  from  paying  any  of  said  moneys 

'  See  note  on  p.  167.  polntment  or  afterward.    N.  T.Oen. 

"  For  a  common-law  receiver  leave    Hules,  No.  78,  of  1884,  last  clause, 
is  necessary  either  in  the  order  of  ap-         ?  if.  T.  Code  Civ.  Pro.,  %  1876. 
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to  said  E.,  and  from  permitting  said  E.  to  draw  any  of  said 
moneys  from  bank  by  signing  the  name  of  said  F. 

And  said  K.  is  enjoined  and  restrained  from  confessing 
judgment  for  the  purpose  of  giving  preference  to  any  other 
creditor,  and  from  doing  any  other  act  to  enable  any  other 
creditor  to  obtain  his  property ;  and  from  receiving,  assigning, 
incumbering,  disposing  of  or  intermeddling  with  his  property, 
whether  in  his  possession  or  held  by  any  other  person  in  trust 
for  his  use  or  benefit,  or  in  which  said  K.  has  any  interest 
whatever,  except  where  such  trust  has  been  created  by  or  the 
fund  so  held  in  trust  has  proceeded  from  some  person  other 
than  said  judgment-debtor. 

And  said  F.  P.  is  enjoined  from  in  any  way  assisting  said 
E.  or  colluding  with  said  E.  so  as  to  receive  or  to  dispose  of 
said  E.'s  property,  except  to  deliver  and  transfer  the  same  to 
said  E. 

Enter :  \sig71ature  of  judge  Jyy  initials  of  name  and  tide.} 


Form  No.  668. 

Order  appointing  receiver  without  prejudice  to  the  rights  of  prior 
lienors,  and  with  optional  leave  to  keep  down  charges.' 

{^Insert  clause  such  asfoUows ;] 

But  this  appointment  is  to  be  without  prejudice  to  the 
rights  of  any  prior  incumbrancers  upon  the  said  estates,  who 
may  think  proper  to  take  possession  of  the  same  by  virtue  of 
their  respective  securities,  or,  if  any  prior  incumbrancer  is  in 
possession,  then  without  prejudice  to  such  possession,  and  the 
tenants  of  the  said  freehold  and  leasehold  estates  are  subject  as 
aforesaid  to  attorn  and  pay  their  rents  in  arrears  and  growing 
rents  to  the  said  E.  C.  as  such  receiver,  and  such  receiver  is  to 
be  at  liberty  if  he  shall  think  proper  (but  not  otherwise),  out  of 
the  rents  and  profits  to  be  received  by  him,  to  keep  down  the 
interest  upon  the  prior  incumbrances  according  to  their  prior- 
ities, and  is  to  be  allowed  such  payments  (if  any)  on  passing  his 
accounts. 

1  From  Hewett  v.  Murray,  52  L.  iff  and  the  receiver  not  to  act  -with- 

T.  R.,  N.   8.,   380,  -where    Vice-Ch.  out  the  leave  of  the  court,  and  di- 

Bacon  allowed  such  receiver  to  be  rected  the  costs  to  be  costs  in  the 

appointed  without  security,  the  plaint-  action. 
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IV.    ESTATES    OP    DECEDENTS. 
Form  No.  669. 

Order  appointing  receiver  of  the  estate  of  a  deceased  person;  short 

Form.' 

[^Title  {court  order)  and  recitals  according  to  the  case.] 

Oedeeed,  that  J.  M.  S.,  Esq.,  of  ,  be  and  he  hereby 

is  appointed  receiver  of  all  the  assets  of  the  estate  of  N.  C.  P., 


'  The  court  have  power  to  appoint 
a  receiver  of  the  personal  estate  in  an 
action  against  the  personal  representa- 
tive for  an  accounting.  Turner  v. 
Crichton,  53  iV.  K,  641.  See  also  Mc- 
Kaig  «.  James,  66  Md.,  583;  8  Atl. 
Sep.,  663.     But  see  4  Bedf.,  492. 

On  motion  of  a  creditor  of  an  es- 
tate, a  receiver  was  appointed  in  place 
of  an  administratrix,  because  of  her 
intemperate  1  habits,  imprudent  man- 
agement, old  age  and  inability  to  at- 
tend to  her  duties.  Goodenough  v. 
De  Groot,  3  Month.  L.  Bui,  35. 

The  court  have  power  to  appoint  a 
receiver  of  the  estate  on  the  death  of 
a  sole  surviving  executor,  &c.,  in  an 
action  in  which  they  have  acquired 
jurisdiction  for  partition  or  distribu- 
tion or  for  the  establishment  or  con- 
struction of  a  will.  N,  T.  Code  Oii>. 
Pro.,  §  1869. 

Such  a  teceiver  is  a  common-law 
receiver. 

The  above  form  was  held  in 
Cooke  «.  Piatt,  98  JV.  ¥.,  85,  to  give 
the  receiver  only  the  power  of  an  ad- 
ministrator with  the  will  annexed. 

Other  convenient  directions  and 
powers  for  the  receiver  of  an  estate 
are:  That  the  said  executors,  &c.,  de- 
liver over  to  such  receiver  all  the  es- 
tate of  the  said  testator,  real,  personal 
or  mixed,  in  their  possessiouj  and  all 
moneys  and  securities  in  their  hands 
belonging  to  the  said  estate,  together 
with  all  books  and  papers  relating 
thereto.    See  Forms  668,  670 

That  the  tenants  attorn.  See  Forms 
668,  674. 

That  the  said  receiver  be  author- 
ized to  lease  from  time  to  time  and 
from  year  to  year  the  lands  and  tene- 
ments whereof  he  is  hereby  appointed 
receiver,   upon   the   best   attainable 


terms,  taking  all  ordinary,  usual  and 
proper  precautions  to  secure  the  pay- 
ment of  rent.  Also  to  make  all  usual, 
proper  and  necessary  repairs  on  such 
lands  and  tenements,  and  he  may  ap- 
ply the  rents  and  income  coming  to 
his  possession,  so  far  as  needful,  for 
that  purpose. 

To  pay  the  taxes,  assessments  and 
other  lawful  charges  to  which  the 
premises  may  be  from  time  to  time 
subject,  and  also  to  pay  and  keep 
down  the  interest  upon  all  mortgages 
or  other  liens  to  which  the  premises 
may  be  subject. 

To  maintain  and  prosecute  in  his 
own  name  any  and  all  actions  and 
special  proceedings  which  he  may  be 
advised  it  is  proper  and  necessary  to 
prosecute  for  the  recovery  and  pro- 
tection of  the  property  whereof  he  is 
appointed  receiver,  and  to  defend  all 
actions  which  may  be  brought  against 
him  as  such  receiver,  whether  brought 
by  leave  of  court  or  not. 

If  necessary  to  enable  him  proper- 
ly to  perform  his  duties,  to  employ  at- 
torneys and  coimsel,  and  to  pay  for 
such  services  out  of  the  rents,  incomes 
and  proceeds  of  the  property  whereof 
he  is  appointed  receiver,  such  sums  as 
may  from  time  to  time  be  taxed  and 
allowed  by  this  court  or  by  a  referee 
on  due  application. 

To  deposit  in  a  trust  company 
[named]  to  his  own  order,  as  receiver 
in  the  above  entitled  action,  all  the 
moneys  from  time  to  time  received  by 
him  in  the  execution  of  the  duties  of 
his  receivership. 

To  employ  from  time  to  time  such 
agents,  clerks  and  servants  as  may  be 
found  needful  to  enable  him  properly 
to  perform  the  duties  of  his  receiver- 
ship. 
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deceased,  and  that  he  shall  and  do  succeed  to  the  trnst  of  the 
administration  of  said  estate,  and  to  all  the  rights  and  remedies 
that  would  have  been  possessed  by  the  said  executors  but  for 
their  removal,  and  that  the  said  receiver  be  and  he  tereby  is 
invested  with  all  the  rights  and  powers  of  receivers  according 
to  law,  and  with  all  the  rights  and  powers  of  an  administrator 
with  the  will  annexed  of  the  estate  of  said  N.  C.  P.,  deceased 
[with  power  to  him  and  to  either  party  to  apply  from  time  to 
time  for  further  directions], 

[Bond  clause  as  2  in  Form  656,  p.  145.] 

Enter :  [signoi'tu/re  of  judge  hy  initials  of  na/me  and  title.} 


Form  No.  670. 
Another  Form. — With  full  directions.' 

{^Title  {court  order)  and  recitals  according  to  the  case.] 

Oedeeed,  1.  That  E.  N.  M.,  of  ,  upon  his  executing  [or 

appoint  with  directions  to  give  iond;  see  Morm  655,  j?,  145]  to 
the  People  of  the  State,  and  filing  with  the  clerk  of  this  court  his 
bond  in  the  penalty  of  dollars,  with  two  or  more  suiScient 

sureties  [jointly  and  severally  bound  and]  to  be  approved  bj  a 
Justice  of  this  court,  be  and  he  is  hereby  appointed  receiver 
with  the  usual  powers : 

Ist.  Of  all  the  outstanding  personal  estate  of  D.  C, 
deceased,  and  of  the  income  thereof,  excepting  the  chattel 
property  of  the  homestead  specifically  bequeathed  toi  J.  C. 

2d.  Of  all  moneys  and  personal  property  belonging  to  the 
estate  of  D.  C,  deceased,  or  to  the  executrix  thereof  as  such, 
or  to  any  of  the  former  executors  thereof  as  such,  and  of  the 
income  of  such  personal  property. 

That  be  and  hereby  is  ap-  ing  of  the  said  report  which  they  may 

pointed  referee  in  this  action,  to  take  be  advised. 

and  state  from  time  to  time  the  ac-  That  the  said  receiver,  with  all 
counts  of  the  said  receiver,  and  the  convenient  speed,  malie  a  true  in- 
said  receiver  is  directed,  once  in  each  ventory,  to  be  by  him  verified,  of  all 
month  [or,  quarter],  on  a  notice  of  and  singular  the  premises  and  proper- 
days  to  the  attorneys  in  the  said  ty  whei'eof  he  is  appointed  receiver, 
actions  respectively,  to  pass  his  ac-  and  file  the  same -with  the  clerk  of  tbis 
counts  before  the  said  referee,  who,  court,  and  give  notice  of  such  filing 
upon  the  completion  of  such  said  ac-  to  the  said  attorneys  in  the  above  enti- 
counting,  shall  file  his  report  with  the  tied  actions  respectively, 
clerk  of  this  court,  and  serve  notice  of  •  Adapted  from  the  order  as  modi- 
such  filing  upon  the  said  attorneys  re-  fled  by  the  general  term  in  Turner  n. 
spectively,  who  shall  be  at  liberty  to  Crichton,  63  N.  T.,  641. 
make  any  application  upon  the  foot- 
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3d.  Of  all  moneys,  securities  and  property  received  by  the 
executrix  or  of  any  of  the  executors  of  said  estate  upon  the 
sales  made  by  them,  or  any  of  them,  of  lands  of  D.  C,  de- 
ceased, or  of  lands  conveyed  to  said  executrix  or  executors 
or  any  of  them,  and  of  the  income  thereof. 

4rth.  Of  the  mortgage  dated  September  27,  1867,  from 
"W.  G.  to  D.  J.  C,  for  dollars,  upon  lot  [briefiy  desorihe 

same],  and  of  the  income  thereof. 

5th.  Of  all  the  real  estate  described  in  the  schedule  hereto 
annexed,  and  of  the  rents,  issues  and  profits  thereof  subject  to 
the  rights  of  the  persons  holding  contracts  for  the  purchase  of 
said  real  estate  as  in  said  schedule  mentioned. 

Oedeeed,  fuethee,  2.  That  the  said  receiver  shall  have  the 
possession  of  all  the  books,  papers,  accounts,  vouchers  and 
documents  of  any  kind  whatsoever  pertaining  to  the  estate  of 
D.  C,  deceased,  or  in  any  way  relating  to  the  administration 
thereof,  including,  among  other  papers,  all  land  contracts 
existing  at  the  death  of  said  D.  C,  ,  18     ,  and  all 

land  contracts  made  by  said  executrix  and  executors  or  any  of 
them. 

3.  That  each  and  every  of  the  parties  to  this  action  who  are 
in  the  possession  and  have  the  control  of  any  of  the  personal 
estate,  books, -papers,  accounts,  vouchers  or  documents  aforesaid, 
deliver  the  same  and  each  and  every  one  of  the  same  to  the 
said  receiver  upon  service  of  a  certified  copy  of  this  order,  and 
said  receiver's  demand  therefor,  and  upon  like  service  and 
demand  that  such  party  or  parties  pay  to  the  said  receiver  that 
part  of  the  moneys  aforesaid  which  such  parties  have  hereto- 
fore I'eceived  ;  such  property  to  be  delivered  and  moneys  paid 
on  said  receiver's  demand  therefor  without  particular  specifica- 
tion thereof. 

i.  That  in  case  said  parties  or  any  of  them  fail  to  deliver 
said  money  and  property  as  aforesaid,  it  be  referred  to  M.,  of 
,  to  examine  the  defendants  J.  C,  and  D.  J.  C.  and  such 
other  persons  as  may  be  summoned  before  him,  under  oath, 
touching  the  moneys  and  property  afi'ected  by  this  order,  which 
is  or  has  heretofore  been  in  the  possession,  power  or  control  of 
them  or  any  or  either  of  them,  and  that  such  defendants  each 
attend  and  make  disclosure  under  oath  before  said  referee  when 
required  by  said  receiver,  as  to  the  nature,  amount,  situation 
and  present  status  of  said  moneys  and  property,  and  each  and 
every  part  thereof.  But  the  parties  hereto  are  not  to  await 
proceedings  on  said  reference  before  delivering  to  said  receiver 
the  property  which  they  are  herein  ordered  to  deliver  to  him. 

5,  That  said  receiver  collect  all  debts  due  and  owing  to  said 

Vol.  II.— U 
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D.  C.  or  to  his  estate  with  all  convenient  speed,  and  recover 
possession  of  all  said  moneys  and  personal  property  without 
delay  ;  and  for  the  purposes  aforesaid  that  he  bring  all  necessa- 
ry actions  or  proceedings  at  law  or  in  equity,  upon  leave  of  the 
court  first  had  and  obtained  ;  but  not  against  any  party  to  this 
action,  except  upon  notice  to  such  party  of  such  application. 

6.  That  said  receiver  from  the  funds  of  said  estate  pay  all 
outstanding  debts  of  said  D.  0.,  if  any,  in  the  order  required 
by  statute  for  executors  and  administrators ;  and  also  all  lega- 
cies, funeral  expenses  and  testamentary  charges  now  due  and 
owing,  or  which  may  hereafter  become  due  and  owing,  and  in- 
vest the  residue  of  said  funds  in  public  securities  and  hold  the 
same  subject  to  the  further  order  of  this  court. 

7.  That  from  the  income  of  the  said  personal  estate  the  said 
receiver  pay  the  taxes  and  the  expenses  of  insurance  upon  the 
real  estate  and  such  expenses  of  reasonable  repairs  as  shall  be 
necessary  and  proper,  and  all  other  necessary  expenditures  in 
the  due  administration  of  the  estate,  and  also  $  1 0  for  the  costs 
of  the  motion  for  the  appointment  of  the  receiver. 

8.  That  the  residue  of  such  income  the  said  receiver  pay  to 
J.  C,  the  widow  of  the  said  testator,  until  the  decision  of  the 
action  upon  the  merits,  and  until  the  further  order  of  the  court 
thereon,  and  subject  to  such  further  order  as  the  court  may 
make  in  relation  to  the  commissions  and  expenses'  of  the  said 
receiver. 

9.  That  the  said  receiver  cause  a  printed  copy  of  this  order 
and  the  schedule  hereto  annexed  to  be  served  upon  each  of  the 
parties  to  this  action,  and  upon  the  persons  holding  contracts 
for  the  several  parcels  of  real  estate  described  in  the  schedule 
hereto  annexed,  and  upon  the  several  debtors  of  said  estate. 

10.  That  the  said  receiver  from  time  to  time  pass  his  ac- 
counts, file  inventories  and  pay  and  deliver  over  effects  and 
balances  as  the  court  may  direct. 

11.  That  each  and  every  of  the  parties  to  this  action  be 
and  they  hereby  are  enjoined  and  restrained  from  interfering  in 
any  manner  with  any  of  the  property  afi^ected  by  this  order 
until  the  court  make  other  order  to  the  contrary. 

12.  That  in  case  the  said  executrix  shall  neglect  to  apply  the 
rents,  issues  and  profits  of  the  real  estate  of  said  D.  C,  de- 
ceased, to  the  payment  of  taxes,  insurance,  and  the  making  of 
proper  and  necessary  repairs  thereon,  the  plaintiffs  may  apply, 
on  the  foot  of  this  order,  and  proof  of  such  neglect,  for  the 
extension  of  said  receivership  over  said  real  estate  and  the 
rents,  issues  and  profits  thereof. 

13.  That  in  case  the  said  D.  J.  C.  or  J.  M.  C.  shall  sell  or 
attempt  to  sell  or  dispose  of  any  of  the  real  estate  standing  in 
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the  names  of  them  or  either  of  them,  and  in  controversy  in 
this  action,  or  shall  commit  or  allow  any  waste  therein,  that  the 
plaintiffs  may  apply,  on  the  foot  of  this  order,  and  proof  of  such 
facts,  for  the  extension  of  this  receivership  over  said  real  estate 
and  the  rents,  issues  and  profits  thereof. 

Enter :  [signature  of  Judge  hy  initials  of  name  and  title.'] 


Form  No,  671. 

Order  of  reference  to  appoint  receiver  of  an  estate ;  in  case  of  exec- 
utors or  administrators. 

\Gortvmencement  and  recitals  as  in  other  Forms,  continuing :] 
Oedeked,  1.  That  it  be  referred  to  E.  F.,  of  ,  coun- 

selor-at-law,  to  appoint  a  receiver  to  receive  the  rents  and 
profits  of  the  said  testator  E.  F.'s  freehold  and  leasehold  es- 
tates, and  to  collect  and  get  in  the  said  testator's  outstanding 
personal  estate,  and  the  debts  due  or  owing  in  respect  of  the 
said  testator's  business  or  trade  of  a  merchant,  carried  on  by 
him  up  to  the  time  of  his  death,  and  afterwards  by  the  said 
defendant  Y.  Z. 

2.  That  the  said  referee  take  from  such  receiver  a  bond  for 
the  faithful  performance  of  his  trust  in  the  sum  of  dol- 
lars, with  two  or  mor^  sulScient  sureties,  approved  by  said  ref- 
eree, and  file  the  same  with  the  clerk  of  this  court. 

3.  That  upon  the  filing  of  such  security,  and  of  the  said 
referee's  report,  such  receiver  shall  be  vested  with  the  usual 
rights  and  powers  of  receivers  under  this  court. 

4.  That  the  tenants  of  the  said  estates  are  ordered  to  attorn 
and  pay  their  rents  in  arrear  and  growing  rents  to  such  re- 
ceiver, who  is  to  be  at  liberty  to  lease  the  said  estates  from  time 
to  time,  but  not  for  a  further  term  than  [one  year]  at  a  time 
without  the  special  order  of  the  court. 

5.  That  the  said  referee  be  at  liberty  to  examine  the  said 
defendant  Y.  Z.  as  to  the  estate,  stock,  debts  and  effects  of  the 
said  E.  F.  in  his  hands,  possession,  or  power,  or  under  his  con- 
trol ;  and  that  he,  the  said  Y.  Z.,  do,  under  the  direction  of  the 
said  referee,  and  on  oath,  if  required,  deliver  over  to  such  per- 
son so  to  be  appointed  receiver  all  and  every  the  said  estate, 
stock,  debts  and  effects,  and  the  muniments,  books,  vouchers 
and  papers  relating  thereto.  And  in  case  there  shall  be  occa- 
sion to  put  any  of  the  debts  in  suit  for  the  recovery  thereof, 
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the  same  is  to  be  done  after  an  order  of  the  court  to  proseente 
has  been  obtained  [and  if  suit  in  the  name  of  anj  person  other 
than  said  receiver  is  necessary,  such  leave  shall  only  be  asked 
on  notice  to  the  person  whose  name  is  to  be  used ;  and  such 
person  is  to  be  indemnified  therein  out  of  the  said  estate  and 
effects].* 

6.  That  the  person  so  to  be  appointed  receiver  do  pay  the 
debts  due  from  the  deceased  in  the  order  required  by  the 
statutes  relating  to  executors  and  administrators. 

Enter  :  [signature  of  Judge  by  initials  of  name  and  title.] 


V.    FORECLOSUKE. 

Form  No.  672. 

Affidavit  to  obtain  appointment  of  receiver  in  foreclosure." 

[^Title  of  court  and  action.] 
A.  B.  being  duly  sworn,  says : 

I.  That  he  is  the  [plaintiff]  in  the  above  entitled  action. 

II.  That  this  action  is  brought  for  the  foreclosure  of  a  mort- 
gage executed  by  the  defendant  T.  Z.  and  his  wife,  to  secure 
the  payment  to  the  plaintiff  of  the  sum  of  dollars,  with 
interest,  dated  the  day  of  ,  18  ,  and  duly  recorded 
on  the              day  of                »  1 8     ,  and  covering  premises  in 

{briefly  describing  them],  which  mortgage  was  given 
to  secure  a  bond  of  even  date  made  by  said  Y.  Z.,  conditioned 
.  for  the  payment  of  said  sum. 

III.  That  there  is  overdue  and  still  unpaid  *  to  plaintiff 
dollars  [of]  the  principal  sum,  with  interest  thereon,  amounting 
to  over  dollars  [and  dollars  insurance  premiums  paid 
by  plaintiff  pursuant  to  the  terms  of  the  mortgage ;  and  that 

'  The  clause  in  brackets  is  rarely         So  of   an  action  to  foreclose  a 

necessary  under  the  present  practice,  vendor's  lien.    Smith  v.  Kelley,  31 

which  allows  the  receiver  to  sue  in  his  Hun,  387. 

own  name  as  a  trustee  of  an  express         As  to  the  case  of  a  corporation 

trust,  even  when  he  is  not  assignee.  mortgagor,  see  next  two  Forms,  and 

^  See    authorities    in    support   of  Corporation  Receivers  {below). 
this  application  in  those  jurisdictions  ''  Receiver  refused  where  debt  is 

where  the  mortgagor  retains  a  legal  not  clearly  in  default.    Am.  Loan  & 

estate,  collected  in  Schreiber  v.  Carey,  Trust  Co.  v.  Toledo,  &c.,  Ry.  Co.,  29 

48  Wise,  308;  s.  C,  Eeporier,  536.  Fed.  Bep.,  416. 
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the  taxes  for  18      and  18     ,  to  the  amount  of  dollars,  and 

an  assessment  for  dollars,  which  was  payable  on  the 

day  of  ,  18     ,  all  remains  unpaid]. 

{If  the  premises  have  leen  comoeyed.']  lY.  That  the  said 
T,  Z.,  subsequent  to  the  execution  and  delivery  of  the  mort- 
gage, conveyed  the  premises  [here  state  mesne  conveyances  and 
any  assumptions  of  the  mortgage  debt]. 

V.  That  the  mortgaged  premises,  upon  a  sale  thereof  at 
public  auction,  cannot  bring  sufficient  to  satisfy  the  debt  due 
plaintiff,  with  interest,  costs,  premiums  of  insurance,  and  ar- 
rears of  taxes,  as  more  fully  appears  by  the  affidavits  of  M.  ISI. 
and  O.  P.  annexed.'' 

YI.  That  said  premises,  at  the  commencement  of  this  ac- 
tion, were,  and  ever  since  have  been,  in  the  possession^  of  the 
defendant  [W.  X.  above  named,  under  the  conveyance  above 
stated],  and  that  all  persons  in  possession  of  said  premises,  as 
tenants  or  otherwise,  at  the  time  when  this  action  was  com- 
menced, are  defendants  herein. 

YII.  That  the  said  W.  X.,  who  is  now  primarily  liable  for 
the  debt  secured  by  the  mortgage,  as  well  as  the  defendant  T. 
Z.,  the  mortgagor  and  obligor  in  the  said  bond,  are  both  pecu- 
niarily irresponsible  and  unable  to  pay  the  probable  deficiency 
on  the  sale  of  the  mortgaged  premises,  as  appears  by  the  affida- 
vit of  M.  JS".  annexed. 

YIII.  That  the  said  premises  are  occupied  for  the  purpose 
of  ,*  and  that  the  entire  rentals  and  income  therefrom, 

1  The  affidavit  must  show  that  the  premises,  and  has  neglected  to  apply 

premises  are  inadequate  security,  that  them  to  the  mortgage  debt.     HoUen- 

the  mortgagor  is  insolvent  (Burlin-  beck  v.  Donnell,  94  JT".  Y.,  343,  347; 

game  v.  Parce,  13  Hun,  144;  Gunning  39  Sun,  94. 

7).  Bowers,  1  Law  But,  11,  Daniels,  ^  An  objection  that  part  of  the 
J.),  and  that  the  debt  is  due;  or,  if  not  mortgajged  premises  for  which  a  re- 
due,  that  the  rents  and  profits  are  spe-  ceiver  is  sought  to  be  appointed,  in 
ciflcally  pledged.  Bk.  of  Ogdens-  foreclosure,  are  not  in  possession  of 
burgh  «.  Arnold,  5  Paige,  38 ;  Howell  the  parties  to  the  action,  is  no  reason 
4).  Ripley,  10  id.,  43 ;  Astor  v.  Turner,  for  refusing  to  appoint  the  receiver, 
11  id.,  436;  Smith  «.  Tiffany,  13  where  the  party  objecting  does  not 
Sun,  671 ;  Syracuse  City  Bk.  ■».  Tall-  disclose  the  names  or  title  of  those  al- 
man,  31  Bani.,  201.  leged  to  be  in  possession.    Smith  v. 

Or  that  the  premises  being  doubt-  Tiffany,  13  Sun,  671. 
ful  security,  have  been  sold  for  non-  '  The  following  is  another  allega- 

payment  of  taxes,  or  that  insurance  is  tion  on  this  point: 
neglected,  &c.    Wall  St.  F.  Ins.  Co.         That  the  mortgaged  premises  con- 

■B.  Loud,  20  Sow..  95,  Lott,  J.  sist  of  a  tenement  house,  with  stable 

Or  that  the  mortgagor  has  received  in  the  rear  thereof,  on  a  single  lot  of 

insurance  moneys  on  an  injury  to  the  ground,  being  leasehold  property,  and 
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as  your  petitioner  is  informed  and  believes,  amount  to  the  sum 
of  dollars  annually  and  no  more. 

\If  the  mortgage  pledges  the  rental  or  contains  a  receiver 
clause,  or  loth.]  IX.  That  the  said  bond  and  mortgages  contain 
the  following  clause  [quoting]. 

[Jurat.]  [Signatiire.] 


Form  No.  673. 
The  same. — Affidavit  to  the  proceedings,  to  annex. 

[Title  of  cou/rt  and  action.] 
[  Venue.] 

M.  C,  being  duly  sworn,  says : 

I.  That  he  is  the  managing  clerk  for  the  plaintiff's  attorney 
in  the  above  entitled  action  for  foreclosure. 

II.  That  the  summons,  complaint  and  notice  of  pendency 
of  action  herein,  were  duly  filed  on  the  day  of  , 
18     . 

III.  That  the  summons  herein  has  been  served  on  all  the 
defendants  therein  named,  either  personally  or  by  publication 
[or,  without  the  State],  pursuant  to  an  order  herein  dated  the 

day  of  ,  18     . 

lY.  That  the  only  parties  who  have  appeared  herein,  so  as 
to  be  entitled  to  notice  of  this  application,  are  the  defendant 
W.  X.,  who  appears  by  Z.  T.  [naming  them  all,  and  the  attor- 
neys h/  whom,  they  respectively  appear],  and  that  the  time  lim- 
ited for  the  appearance  of  all  the  other  defendants  has  expired. 

V.  That  the  time  of  all  the  defendants  to  answer  or  demur 
to  the  complaint  herein  has  expired,  and  that  plaintiff's  attor- 
ney has  been  served  with  no  demurrer  or  answer.  [Or  other- 
wise, according  to  the  condition  of  the  cause.] 

rapidly   deteriorating   in  value,  the  said  premises  are  scanty  and  insuffl- 

ground  rent  of  which  is  unpaid,  and  cient   security   for   the  payment  of 

the  present  value  of  the  premises  is  plaintiff's  mortgage  debt,  interest  and 

about  dollars ;  that  the  tenants  costs  therein,  as  plaintiff  is  informed 

of  said  premises  are  considerably  in  and  verily  believes, 
arrear  of  their  rents,  and  do  not  pay  '  In  such  a  case  insolvency  need 

up   the   same   vrith   any  degree  of  not  be  shown.    Mut.  Life  Ins.  Co.  v. 

promptness,  and  a  portion  of  said  Clyne,  Barrett,  J, ,  .JT.  Y.  Daily  Beg., 

premises  is  at  present  unoccupied,  and  Aug.  3, 1886. 
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VI.  That  the  schedule  hereto  annexed  contains  a  statement 
of  the  liens  on  the  prenaises  by  way  of  mortgages,  judgments, 
taxes,  assessments  and  other  incumbrances. 

[Jurat.']  [Signature.] 

[Annex  schedule,  mid  affidavits  of  persons  shown  to  he  quali- 
fied, as  to  market  value  of  premises,  a7id  as  to  actual  and 
possible  income  from  rentals^ 


Form  No.  674. 

Order  appointing  receiver  of  rents  and  profits  *  in  foreclosure  or 
other  action  affecting  real  property;  with  injunction  against 
defendant. 

[Title  {court  order)  a/nd  recitals,  according  to  the  case,  see 
Forms  655  to  662,  a/nd  recite  also  the  ground  of  the  vngunction, 
see  Forms  516  to  524,  for  instance,  thus:]  and  it  appearing 
that  the  mortgaged  premises  are  an  inadequate  security  for  the 
mortgage  debt,  and  that  no  one  except  the  defendant  Y.  Z.  is 
personally  liable  for  the  mortgage  debt,  and  that  he  is  insolv- 
ent, and  that  the  defendants  are  about  to  collect  the  rents ; 
[and  if  the  injunction  is  other  than  an  order  to  stay  waste  or 
other  dcmiages,  or  to  protect  the  receiver,  add]  and  the  plaintiff 
having  given  security  as  required  by  law  [see  note  on  p.  62  of 
this  Vol.]. 

Oedeeed,  I.  That  R.  C,  of  ,  be  and  is  appointed, 

with  the  usual  powers  and  directions,  receiver  [for  the  benefit 
of  the  plaintiff]  ^  of  all  the  rents  and  profits  now  due  *  and  un- 

'  Appointment  as  receiver  of  rents  process  and  who  have  not  appeared, 

and  profits  does  not  give  title  to  the  or,  having  appeared,  have  had  notice 

premises,  but  only  to  the  income,  and,  of  the  motion.    Washington  Life  Ins. 

if  necessary,  a  right  of  possession.  Co.  v.  Fleischauer,  10  Eun,  117. 
Foster  «.  Townshend,  2  Abb.  Jf.  0.,29;         If  the  clause  is  omitted  the  court 

6.  p.,  U.  S.  Trust  Co.  V.  N.  T.,  West  may  distribute  the  moneys  received 

Shore,  &c.,  R.  R.  Co.,  101  If.  T.,  478,  according  to  the  equity  of  the  case. 

483.  Keogh  «.  McManus,  34  id.,  531.    If 

Emblements,  as  well  as  rents,  may  such  a  clause  be  inserted  the  court 
be  intercepted  through  the  aid  of  a  may,  nevertheless,  subsequently  mod- 
receiver.  Hamilton  v.  Austin,  36  ify  it  without  prejudice  to  the  prior- 
Hun,  138  (in  which  case  the  order  ity  secured  as  to  moneys  already  re- 
restrained  defendants  from  removing-  ceived.  Washington  Life  Ins.  Co.  «. 
the  trees,  shrubbery  and  fixtures  from  Fleischauer  (aJose). 
the  premises).  "  The    appointment   gives  a  lien 

'  Inserting  the  clause  in  brackets  only  upon   unpaid  rents.    Rider  v. 

gives  the  moving  plaintiff  priority  as  Bagley,  84  N.  T.,  461;  affl'g  12  Hun, 

against  all  other  incumbrancers  who  399  (foreclosure).     If  desired  to  stop 

are  parties  and  have  been  served  with  rents  payable  during  the  pendency  of 
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paid,  or  to  become  due  pending  ttis  action,  and  issuing  out  of 
the  [mortgaged]  premises  mentioned  in  the  complaint,^  and 
known  and  described  as  follows :  [description.'] 

II.  {Directdon  to  collect  may  le  as  follows  /]  That  said  re- 
ceiver be  and  he  hereby  is  directed  to  demand,  collect  and 
receive  from  the  tenant  or  tenants  in  possession  of  said  prem- 
ises [or  other  persons  liable  therefor],*  all  the  rents  therefor 
now  due  and  unpaid  or  hereafter  to  become  due. 

III.  [Direction  that  tenants  attorn  and  jgay?']  That  the 
tenants  in  possession  of  such  premises,  and  such  other  person 
or  persons  as  may  be  in  possession  thereof,  do  and  they  are 
hereby  directed  to  attorn  as  such  tenant  or  tenants  to  said  re- 
ceiver, and  until  the  further  order  of  the  court,  pay  over  to 
such  receiver  all  rents  of  such  premises  now  due  and  unpaid  or 
that  may  hereafter  become  due. 

IV.  [Injunction  against  paying  defendam.ts.*']  That  all 
tenants  of  the  premises  and  other  persons  liable  to  such  rents 
are  hereby  enjoined  and  restrained  from  paying  any  rent  for 
such  premises  to  the  defendant,  his  agents,  servants  or  at- 
torneys. 

Y.  [Direction  to  surrender  possession}']  That  all  persons 
now  or  hereafter  in  possession  of  said  premises,  or  any  part 
thereof,  and  not  holding  such  possession  under  valid  and  exist- 
ing leases,  do  forthwith  surrender  such  possession  to  said 
receiver. 

VI.  [Power  to  recover  a/nd  protect  possession}]  That  the 
said  receiver  be,  and  he  hereby  is,  authorized  to  institute  and 
carry  on  all  legal  proceedings  necessary  for  the  protection  of 

the  motion,  take  an  injunction  or  re-  other  third  person  is  to  be  proceeded 

straining  order,  either  embodied  in  against  it  will  be  well  to  include  him 

an  order  to  show  cause  why  the  re-  in  this  direction  to  pay. 
ceiver  should  not  be  appointed,  or  to         <  This  is  not  an  injunction  such  as 

serve  together  with  ordinary  notice  of  requires  security;  but  merely  an  in- 

a  motion  for  a  receiver.  cident  to  the  appointment  of  a  re- 

•  As  to  confining  receivership  to  ceiver  necessary  to  the  protection  of 

one  of  several  parcels,  see  HoUenbeck  the  fund.     See  Woerishoffer  ■».  North 

■B.  Donnell,  94  if.  Y.,  343,  346,  349.  River  Constn.  Co.,  99  iV!  F.,  398. 

=  These  words,  not  in  the  usual  <>  Useful  sometimes  in  partition  or 
clause  for  collection  of  rents,  will  in-  other  actions  affecting  numerous  ten- 
elude  lessees  out  of  possession  and  ants, 
guarantors.                                                    e  The  object  of  these  powers  is  the 

"  This  clatise  though  now  usual  is  maintenance  of  an  income  pending 
not  essential ;  but  the  receiver  may  the  receivership;  and  they  are  there- 
obtain  a  separate  order  to  this  effect  fore  proper  for  a  receiver  of  rents  and 
if  necessary.  profits. 

If  a  lessee  out  of  possession  or 
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all  premises  described  in  the  complaint  or  referred  to  in  this 
order,  including  such  proceedings  as  may  be  necessary  to  re- 
cover possession  of  the  whole  or  any  part  of  said  premises,  and 
to  institute  and  prosecute  suits  for  the  collection  of  rents  now 
due  or  hereafter  to  become  due  on  the  aforesaid  premises  or 
any  part  thereof,  and  to  institute  and  prosecute  summary  pro- 
ceedings for  the  removal  of  any  tenant  or  tenants  or  other  per- 
sons therefrom.  ^ 

VII.  [Power  to  rent,  insure,  repair,  (&c.]  And  said  re- 
ceiver is  hereby  authorized  from  time  to  time  to  rent  or  lease, 
as  may  be  necessary,  for  terms  not  exceeding  one  year,  any  of 
said  premises;  to  keep  the  property  insured  against  loss  or 
damage  by  fire,  and  in  repair,  and  to  pay  the  taxes,  assessments 
and  water  rates  [in  case  of  ground-rent,  and  the  rent  reserved 
by  said  mortgaged  lease]  upon  said  premises.' 

VIII.  [Power  to  em/ploy  agent]  And  said  receiver  is  here- 
by authorized  to  employ  an  agent,  if  he  shall  deem  proper,  to 
rent  and  manage  said  premises,  collect  the  rents  and  keep  the 
premises  insured  and  in.  repair,  and  to  pay  the  reasonable  value 
for  his  services  out  of  the  rent  received. 

IX.  [J?ijunotion  against  defendant  receiving  rent.]  That 
during  the  pendency  of  this  action,  the  defendant  and  his 
agents  and  attorneys  be  enjoined  and  restrained  from  collect- 
ing the  rents  of  said  premises,  and  from  interfering  in  any 
manner  with  the  property  or  its  possession." 

X.  [Direction  as  to  ajppVying  rents,  die,  in  foreclosure.^] 
That  the  said  receiver  retain  the  moneys  which  may  come  into 
his  hands  by  virtue  of  his  said  appointment,  until  the  sale  of 
the  premises  mentioned  in  the  complaint  under  the  judgment 

'  The   powers   here  specified  in  of  market  stands  was  held  not  to  au- 

this  paragraph  are  less  likely  to  be  thorize  the  regeiver  to  keep  the  leases 

needed  in  foreclosure  than  in  par-  alive,  for  want  of  providing  for  en- 

tition  and  some  other  actions.  forcing  payment  of  rents. 

In  Ranney  v.  Peyser,  83  JV!  T.,  1,  But  a  receiver  in  foreclosure  isen- 
where  the  receivership  was  only  for  titled  to  rents  then  or  thereafter  due; 
plaintiff,  it  was  held,  reversing  30  and  payment  by  a  tenant  amounts  to 
Sun,  11,  that  the  power  here  given  an  attornment,  and  the  lessor's  subse- 
to  pay  ground-rent,  taxes,  &c.,  was  quent  acceptance  of  a  surrender  of 
permissive,  and  not  mandatory,  and  the  lease  is  invalid.  Nealis  v.  Bus- 
did  not  allow  a  senior  lienor,  not  sing,  10  Weekly/  -Dig.,  389. 
a  party,  to  insist  on  such  payment.  *  Whether  this  injunction  requires 
As  to  ground-rent,  &a.,  see  Washing-  security_  has  been  disputed, 
ton  Market  Co.  v.  Warthen  Bros.  ^  This  clause  is  not  necessary,  as 
(D.  C,  1883),  11  Wash.  Law  Sep.,  498.  it  may  equally  well  be  provided  for 
where  an  order  appointing  receivers  in  the  judgment. 
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to  be  entered  in  this  action,  and  that  he  then,  after  deducting 
his  proper  fees  and  disbursements  therefrom,  apply  the  saia 
moneys  to  the  payment  of  any  deficiency  there  may  be  of  the 
said  amount  directed  to  be  paid  to  the  plaintiff  in  and  by  the 
said  judgment,  and  in  case  there  be  no  such  deficiency,  that  he 
retain  the  said  moneys  in  his  hands  until  the  further  order  of 
the  court  in  the  premises. 

XI.  [Bond  clause  as  2  in  Form  655,^,  145.] 

XII.  [LeaA}e  for  furth&r  directions.']  That  the  said  re- 
ceiver and  any  party  hereto  may  at  any  time  on  proper  notice 
to  all  parties  who  may  have  appeared  in  this  action,  apply  to 
this  court  for  further  or  other  instructions,  and  for  further 
power  necessary  to  enable  said  receiver  properly  to  fulfill  Ms 
duties.* 


Form  No,  675. 

The  same  on  foreclosure,  by  the  trustees  of  a  corporation  mortgage, 
for  benefit  of  bondholders. 

At  a  special  term  [tfec,  as  in  Form 
No.  493,^.  4,  of  this  Volume\. 
[TiMe  of  action.] 

Upon  reading  and  filing  the  verified  complaint  herein,  and 
the  afiidavit  of  H.  B.  T.,  verified  ,  18    ,  and  the  affi- 

davit of  G.  T.  S.,  vei'ified  ,  18    ,  annexed  thereto, 

and  the  order,  returnable  ,18     ,  and  duly  adjourned 

to  this  day,  that  the  A.  H.  and  P.  Company  show  cause  why  a 
receiver  of  all  the  premises  and  property  described  in  the  com- 
plaint should  not  be  appointed,  with  the  usual  powers  of  re- 
ceivers in  such  cases,  and  with  all  the  powers  provided  for  in 
the  indentures  of  mortgage  set  forth  in  the  complaint,  and  why 
the  plaintiff  should  not  have  such  other  or  further  relief  in  the 
premises  as  may  be  just ;  together  with  due  proof  of  the  service 
of  the  summons  in  this  action  and  said  complaint,  afladavit  and 
order,  to  show  cause,  upon  the  said  defendant,  The  A.  H.  and 
P.  Company. 


'  This  clause  is  implied,  unless,  clause  a  motion  for  further  directions 

perhaps,  in  a  case  where  the  order  is  could  be  opposed  as  barred.    See  p. 

founded  on  a  consent,  or  its  terms  138,  paragr.  40  ( above),  and  Vol.  I,  pp. 

were  contested;  so  that  without  this  138,  373;  and  181, 191. 
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And  after  hearing  H.  B.  T.,  Esq.,  of  counsel  for  the  plaint- 
iff, and  C.  B.  A.,  Esq.,  ori  behalf  of  the  defendant,  The  A.  H. 
and  P.  Company,  in  opposition,  and  on  motion  of  T.  L.  &  McC, 
attorneys  for  plaintifi's : 

Ordered,  that  E.  L.  E.,  of  the  city  of  New  York,  be  ap- 
pointed receiver  of  all  the  premises  and  property  described  in 
the  complaint,  with  the  usual  powers  of  receivers  in  such  cases, 
and  with  all  the  powers  provided  for  in  the  indentures  of 
mortgage  or  deed  of  trust  set  forth  in  the  complaint,  the  prop- 
erty described  in  said  indentures  of  mortgage  embracing  all  the 
property,  both  real  and  personal,  and  all  the  goods  and  chattels, 
franchises,  privileges,  rights  and  liberties  to  The  A.  H.  and  P. 
Company,  in  anywise  appertaining  or  belonging,  or  which  it 
may  hereafter  acquire  or  become  m  any  way  entitled  to,*  to- 
gether with  all  and  singular,  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging  or  in  anywise  appertaining, 
and  the  reversions,  remainders,  rents,  issues,  and  profits  there- 
of, and  also  all  the  estate,  right,  title,  interest,  property,  posses- 
sion, claim  and  demand  whatsoever,  as  well  in  law  as  in  equity 
of  the  said  A.  H.  and  P.  Company,  of,  in  and  to  the  same,  and 
any  and  every  part  thereof,  with  the  appurtenances. 

[Bond  clause  and  authentication  as  in  end  of  Form  No,  655.] 


Form  No,  676. 

Another  Form.  — Order  for  appointment  of  receiver  in  railroad  fore- 
closure (including  amendment  of  complaint,  and  with  full  general 
powers.") 

{Title  (oourt  order)  and  recitals  according  to  the  case.] 

Oedebed,  1.  That  the*  summons  in  this  action  be  and  the 
same  is  hereby  amended  as  prayed  for. 

2.  That  leave  be  granted,  and  leave  is  hereby  granted  to  file 
the  proposed  amended  and  supplemental  complaint  in  this 
action  as  prayed  for. 

'  This  clause  is  too  broad  unless  ^  From   the   Erie   Eailway  fore- 

the  mortgage  includes  after-acquired  closure,   mentioned    in   Herring    v. 

property.    Whitney  ®.  N.  Y.  &  At-  N.  Y.,  Lake  Erie  &  W.  R.  R   Co., 

lantic  R.  R.  Co.,  32  Hun,  164;  B.C.,  19  Abb.  N:C.M<i;  s.c.J  Centr.  Sep., 

9  Civ.  Pro.  B.,  118.  S1&    This  is  a  common-law  receiver. 
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And  the  said  summons  being  bo  amended,  and  the  said 
amended  and  supplemental  complaint  having  been  duly  filed,  it 
is  further 

Oedeeed,  that  H.  J.  J.,  now  President  of  the  E.  E.  Co., 
be  and  he  is  hereby  appointed  receiver  of  all  and  singular  the 
property  and  franchise  of  the  said  defendant  The  E.  R.  Co., 
mentioned  and  described  in  the  complaint  in  this  action,  and 
all  and  singular  the  appurtenances  in  anywise  thereto  apper- 
taining,^ and  of  all  records,  books,  papers  and  accounts  of  the 
said  company  in  anywise  appertaining  to  the  business  thereof, 
and  necessary  to  enable  him  properly  and  eflSciently  to  perform 
the  duties  imposed  upon  him  by  this  order. 

That  he  give  a  bond  for  the  faithful  performance  of  his 
duties  as  receiver  in  the  premises  in  the  sum  of  dollars, 

with  sureties  [jointly  and  severally  bound]  to  be  approved  [as 
to  form  and  sufficiency*]  by  one  of  the  justices  of  this  court, 
and  that  on  the  filing  of  such  bond  he  enter  forthwith  upon 
the  performance  of  his  duties  as  such  receiver. 

And  it  is  further  Oedeeed,  1.  As  soon  as  may  be  after  he 
shall  have  entered  upon  the  performance  of  his  duties,  the  said 
receiver  shall  make  and  file  with  the  clerk  of  this  court,  a  true, 
full  and  complete  inventory  of  all  and  singular  the  property  of 
the  said  company,  real  and  personal  and  mixed,  of  all  which  he 
is  appointed  receiver. 

2.  The  said  receiver  shall  continue  the  operation  of  the  said 
road  in  the  ordinary  and  usual  course  as  the  same  is  now  oper- 
ated in  the  common  carriage  of  freight  and  passengers,  having 
due  regard  to  the  public  interest  and  the  accommodation  of  the 
public,  and  keeping  the  premises  and  property,  both  real  and 
personal,  in  good  condition  and  repair,  to  the  end  that  the  said 
road  may  be  efficiently  operated  with  safety  and  convenience  to 
the  public'  To  the  same  end  he  shall  from  time  to  time  employ 
and  discharge  all  needful  laborers,  servants  and  agents,  and 


'  As  to  the  power  of  the  court  to  terests  and  safety,  and  it  was  pro- 
determine  whiat  is  covered  by  the  vided,  that,  out  of  the  moneys  he 
mortgage,  see  case  last  above  cited.  should  receive  from  its  operation,  he 

''  This  clause  was  more  usual  form-  should  pay  for  the  expenses  of  opera- 

erly  than  now.    Compare  bond  clause  tion; — he  was  not  authorized  by  that 

(2)  in  Form  655.  order  to  contract  any  debt  which  the 

'  Under    substantially   the    same  receipts  of  the  road  would  not  pay; 

clause  in  the  order  in  Union  Trust  Co.  that  the  terms  of  the  order  were  such 

V.  Illinois  Midland  R.  Co.,  117  U.  8.,  as  to  exclude  the  payment  of  any  of 

434,  465,  it  was  contended  that,  while  the  expenses  out  of  any  fund  other 

authority  was  given  to  carry  on  the  than  the  receipts  from  the  operation 

business  of  the  road,  and  to  make  re-  of  the  road.    But  the  court  held,  on 

pairs  and  additions  essential  to  its  in-  the  contrary,  that  the  terms  of  such 
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purchase  and  pay  for  all  such  needful  material  and  supplies  as 
may  seem  to  him  to  be  necessary  and  proper  in  the  exercise  of 
a  sound  discretion,  with  leave  to  apply  to  the  court  from  time 
to  time  as  he  may  be  advised  for  directions  in  the  premises. 
He  shall  settle  and  adjust,  according  to  usage  and  the  usual 
course  of  business,  all  outstanding  traffic  balances  with  other 
railroads,  and  like  balances  from  time  to  time  as  may  arise. 
And  he  shall  have  power  to  make  all  usual,  necessary  and 
proper  arrangements  for  the  interchange  of  business  in  the  way 
of  traffic  arrangements,  and  he  shall  have  power  generally  to 
do  and  perform  all  things  usual  and  proper  according  to  the 
rules  and  usages  of  good  railroad  management,  to  increase  the 
business  of  the  said  road,  and  promote  the  convenience  of  the 
public. 

He  shall  have  power  to  prosecute  and  defend  without  tlie 
further  order  of  this  court,  all  existing  actions  by  or  against 
said  company,  and  to  pay  and  defray  the  usual  and  ordinary 
expenses  incident  thereto.  He  shall  have  power  to  commence 
and  prosecute  any  actions  which  in  the  usual  course  of  business 
he  may  deem  it  proper  and  necessary  to  commence  hereafter, 
either  in  the  name  of  the  said  company  or  in  his  own  name  as 
such  receiver,  as  he  may  be  advised.  He  shall  have  full  power 
to  defend  any  and  all  suits  tliat  may  hereafter  be  brought 
against  the  said  company,  or  against  himself  as  such  receiver  [by 
the  permission  of  this  court],  and  to  defray  the  necessary  and 
proper  expense  of  such  prosecution  and  defenses.  He  shall  do 
whatever  may  be  needful  to  maintain  and  preserve  the  corpo- 
rate organization  and  franchises  of  the  said  company  till  final 
judgment  in  this  action,  and  to  defray  the  necessary  and  proper 
expenses  incident  thereto,  and  in  all  and  singular  the  premises 
he  shall  be  subject  to  such  orders  and  directions  as  this  court 
may  from  time  to  time  make,  and  he  is  authorized  to  apply 
from  time  to  time  for  such  orders  and  directions  as  he  may  be 
advised. 

3.  As  soon  as  may  reasonably  be  done,  after  he  shall  have 
entered  upon  the  performance  of  his  duties,  the  said  receiver 
shall  pay  and  discharge  all  debts  due  from  the  said  company  to 
laborers,  servants,  agents  and  employees  of  all  kinds  for  serv- 
ices rendered  in  and  about  the  operation  of  the  railroads  of  the 
said  company,  and  in  and  about  the  conduct  and  management 
of  its  lawful  business.     Such  payments  shall  not  embrace  debts 


orders    do   not   impair   or   exclude  For  terms  of  an  order  empowering 

the  ample   authority  of   the  court  the  receiver  to  lease  and  to  mortgaM, 

to   order   such   claims   to   be   paid  see  McLane  v.  Placerville,  &c.,  E.  K. 

out  of  the  property  itself,  with  prior-  Co.,  6  Pacif.  B.,  749. 
ily. 
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due  for  more  than  foitr  months  prior  to  the  entry  of  this  order 
without  the  further  order  of  this  court  in  the  premises.* 

4.  He  shall  in  like  manner  ascertam  the  amount  due  by 
said  company,  and  unpaid,  for  current  materials  and  supplies 
purchased  for  the  use  and  operation  of  the  railroads  of  the  said 
company  within  months  prior  to  the  entry  of  this  order, 
and  he  shall  pay  the  amount  found  to  be  justly  due,  but  he 
shall  not  have  power  to  pay  any  such  debts  of  longer  standing 
without  the  further  order  of  this  court. 

5.  He  shall  have  power  to  redeem  any  and  all  securities  of 
the  company  now  pledged  as  security  for  loans  of  money,  and 
if  needful  shall  have  power  to  borrow  money  for  this  purposej 
and  he  shall  also  have  power  to  borrow  money  if  needful  in  his 
judgment,  in  order  to  comply  with  the  directions  contained  in 
the  third  and  fourth  paragraphs  of  this  order,  and  so  far  as 
may  be  needful  to  pay  for  current  necessities  for  labor,  and  for 
no  other  purpose  without  the  order  of  this  court. 

6.  The  said  receiver  shall  keep  a  true,  full  and  particular 
account  of  all  his  acts  and  doings  as  such,  of  all  the  property, 
rents,  revenues  and  incomes,  and  of  all  his  payments  and  dis- 
bursements in  the  performance  of  the  duties  imposed  by  this 
order.  And  he  shall  once  in  every  three  months  and  oftener, 
if  required,  render  to  this  court,  and  file  with  the  clerk  thereof, 
a  true,  full  and  particular  account  of  all  his  receipts  and  disburse- 
ments in  the  premises.  He  shall  keep  all  balances  of  moneys 
in  his  hands  on  deposit  in  some  bank  of  approved  credit  subject 
to  his  order,  and  he  shall  not  pay  out,  but  safely  keep  subject 
to  the  further  order  of  this  court,  all  such  moneys,  except  in 
so  far  as  payment  and  disbursements  are  authorized  by  the 
terms  of  this  order.  The  premises  considered,  it  is  further 
ordered,  that  the  said  defendant,  The  E.  K.  Co.,  be  and  the 
said  company  is  hereby  commanded  and  strictly  enjoined  not 
to  pay  or  cause  or  permit  to  be  paid  any  interest  upon  any  of 
the  mortgage  bonds  of  the  said  company  until  the  further  order 
of  this  court  in  the  premises. 

And  the  said  company  and  each  and  all  the  officers  and 
agents  thereof  are  also  strictly  commanded  and  enjoined  to 
deliver  up  and  render  to  the  said  receiver,  when  he  shall  have 
become  qualified  according  to  the  terms  ot'  this  order  to  enter 
upon  his  duties  as  receiver,  all  and  singular  the  premises  where- 
of he  is  hereby  appointed  receiver ;  and  it  is  ftirther  ordexedj 
that  each  of  the  said  defendants,  trustees  respectively  of  the 
mortgages  referred  to  in  the  complaint  in  this  action,  be  and 

.   '  This  and  the  next  clause  are  sup-    rill,  19  Abb.  iV.  O.,  and  note ;  also  58 
ported  by  Union  Trust  Co. «.  Souther,    N.  Y.,  446 ;  19  Sow.  Pr.,  84. 
107  U.  8.,  591.    Compare  Raht  i\  At- 
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tliey  hereby  are  severally  and  respectively  restrained  and  en- 
joined ,  from  commencing  or  prosecuting  or  causing  or  permit- 
ting to  be  commenced  or  prosecuted  any  action  against  the  said 
company,  or  in  anywise  affecting  the  property  tliereof,  and  from 
in  anywise  interfering  with  the  said  company  or  the  property 
thereof  as  such  trustees  without  the  further  order  of  this  court. 


VI.     PARTNERSHIP. 


Form  No.  677. 

Order  appointing  receiver  of  partnership  assets,  short  Form ; '  by 

consent. 

At  a  special  term  [o&o.,  as  in  Form 
No.  493,^.  4,  of  this  Volvme]. 
[Title  of  action.'] 

On  reading  [and  filing]  the  complaint  and  answer  herein, 
and  the  notice  of  motion,  dated  ,  18      [and  the  con- 

sent of.  ,  dated  ,  18     J,  and  the  affidavit  of  A. 

B  ,  verified  ,  18    ,  and  after  hearing  A.  T.,  Esq.,  at- 

torney for  the  plaintiff,  and  the  defendants  appearing  by 
[names],  their  attorneys  and  consenting  hereto,  it  is  on  motion 
of  A.  T.,  attorney  for  the  plaintiff: 

Oedebed,  that  R.  C,  of  ,  is  hereby  appointed,  with 

the  usual  powers  and  duties,  receiver  of  the  copartnership 
property,  assets  and  effects  of  the  tirm  of  A.  B.  &  Co.  [or,  of 
the  late  firm  of  F.  &  E.,  of  ,  and  of  the  defendant  A. 

D.  F.,  as  survivor  of  said  firm],  and  that  said  receiver,  after  he 
shall  have  duly  qualified,  shall  proceed  forthwith  to  take  pos- 
session of  said  copartnership  property,*  and  the  parties  hereto 
and  each  of  thenii  are  hereby  directed  to  deliver  and  transfer 
the  same  and  all  the  partnership  books,  papers  and  effects  to 
him  ;'  and  he  shall  sell  the  same  [subject  to  the  order  of  the 

•  A  receiver  in  a  partnership  cause  have  property  there,  it  is  erroneous, 

is  a  common-law  receiver.  Morey   v.    Grant   {MicJi.,   1882),    13 

^  An  order  for  receiver  in  a  partner-  Northwestern  Bep.,  202,  Cooley,  J. 
ship  case  should  be  of  all  the  partner-         As  to  property  without  the  State, 

ship  estate.     If  it  is  of  property  in  a  see  O'Callaghan  ».  Fraser,  37  Hun, 

particular  place  only,  and  does  not  de-  483. 

scribe  that  or  distinguish  it  from  the         '  An  order  appointing  a  receiver  of 

individual  property  of  the  partner  who  partnership  should  direct  delivery  of 

is  assumed  to  be  in  possession  and  to  the  property  to  the  receiver,  otherwise 
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court  ^]  at  public  or  private  sale  as  he  shall  deem  most  for  the 
interest  of  the  parties ;  and  recover  and  collect  and  reduce  to 
money  tlie  property,  claims,  demands,  bills,  accounts  and  all 
rights  in  action  of  said  partnership  [or  said  A.  D.  F.,  as  sur- 
vivor thereof],  and  shall  retain  such  proceeds  subject  to  the 
further  order  of  this  court. 

[  Where  cowoeyance  is  necessary  direct  it,  far  instance,  thus] 
And  it  further  appearing  that  the  title  to  the  said  vessels,  or 
some  of  them,  or  portions  of  them,  stands  in  the  name  of  the 
individual  partners  of  the  said  firm,  it  is  ordered  that  the 
plaintiff  and  the  defendants  and  each  of  them  forthwith  con- 
vey to  the  said  receiver  by  good  and  sufficient  bills  of  sale  and 
conveyances  all  vessels  or  interests  in  vessels  or  any  other  prop- 
erty of  the  copartnership  standing  in  their  joint  or  individual 
names. 

[For  other  Forms,  see  679,  680.] 

[Directions  as  to  carrying  on  husiness,  if  d-esired,  may  he 
thus^]  It  is  further  Oedeeed,  that  the  said  receiver  may  com- 
plete the  unfinished  contracts  of  said  copartnership  if  he  in  his 
discretion  shall  deem  it  advisable  so  to  do. 

\_0r,  that  the  said  receiver  shall  not  enter  upon  any  new 
business,  but  shall  put  the  unfinished  stock  of  said  partnership 
now  on  hand  into  marketable  condition  as  speedily  as  possible  ] 

\_0r,  that  the  said  receiver  be  and  he  hereby  is  authorized 
to  carry  on  the  said  shipping  business  as  heretofore  carried  on 
to  such  an  extent  only  that  he  may  charter  the  vessels  of  said 
copartnership  to  other  persons  or  parties  for  hire  until  such 
times  as  the  said  vessels  can  be  sold  to  advantage,  and  with 
full  power  and  authority  to  the  said  receiver  to  sell  the  same 
upon  such  terms  as  he  may  deem  proper  and  as  are  approved 
by  this  court.] 

\_Bond  clause,  if  security  he  requvred,  as  in  end  of  Form 
655,  f.  145.] 

[  Where  order  is  made  in  anticipation  of  dissolution,  may 
direct,  that  said  receiver  shall  not  enter  upon  his  duties  until 
the  day  of  next.'] 

Enter :  {signature  of  judge,  ly  initials  of  name  and  title.} 

a  party  refusing  to  deliver  cannot  be  ^  gee  5  ^jj.  j\r  y.  Big. ,  new  ed., 

punished  as  for  a  contempt.    McKel-  353,  357;  Heatherton  v.  Hastings,  5 

sey  v.  Lewis,  3  Abh.  N.  C,  61.  Hun,  459,  and  cas.  eit. ;  and  the  fol- 

'  This  clause  will  require  an  order  lowing  Forms, 
of  leave,  or  of  confirmation  after  sale.  ^  Cuddef ord  s.  Smith,   Ch.  Biv., 

It  is  not  usual  except  in  case  of  real  1883,  76  Loajd  Times,  61. 
estate  or  of  important  property  or 
business  sold  in  mass. 
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Form  No.  678. 
A  fuller  Form,  with  special  powers  and  saving  clause  as  to  consent. 

l^Title  {pourt  order)  a/rod  recitals  according  to  the  case.'] 

Okdeeed,  1.  That  the  defendant  F.  G.  S.  be  and  he  is 
hereby  appointed  receiver  of  all  the  copartnership  property, 
assets  and  eflf'ects  of  the  late  firm  of  M.  &  C,  or  held  by  them. 

2.  That  such  receiver  need  not  file  any  security  [or  in- 
sert bond  clause  as  in  end  of  Form  656,^.  145]. 

3.  That  the  defendants  M.  &  C.  do  assign,  transfer  and 
deliver  over  to  such  receiver  all  their  rights,  title  and  inter- 
est in  and  to  such  copartnership  property,  assets  and  effects  ^ 

4.  That  said  receiver  be  empowered,  at  his  discretion,  to 
make  any  sale  or  sales  of  said  copartnership  property,  assets 
and  effects,  or  any  part  thereof,  keeping,  however,  separate  ac- 
counts of  the  sales  of  such  portion  as  may  have  been  origin- 
ally the  property  of  D.  E.  &  Co.,  and  such  as  may  have  been 
originally  the  property  of  M.  &  H.  and  M.  &  C,  as  far  as  it 
is  practicable  to  distinguish  the  same  ;  and  wherever  imprac- 
ticable, and  whenever  said  property  shall  be  encumbered  in 
any  way,  he  shall  keep  a  separate  account  and  report  the  facts. 

5.  That  until  such  sale  or  sales,  and  for  the  purpose  of 
making  such  sale  or  sales  more  advantageously,  said  receiver 
may  continue  the  business  of  the  late  firm,  or  such  part 
thereof  as  he  may  deem  advisable;  and  that  said  receiver 
may  reimburse  himself  out  of  the  proceeds  of  such  property 
for  such  advances  and  engagements  as  he  may  from  time  to 
time  make  in  the  carrying  on  of  said  business. 

This  order  to  be  without  prejudice  to  the  right  of  said 
defendants  M.,  0.  and  S.,  to  apply  at  any  time  for  a  dissolution 
of  such  portion  of  the  injunction  herein  as  is  not  affected  by 
the  present  order  ;  and  inasmuch  as  the  defendants  M..  C.  &  S. 
have  not,  by  reason  of  the  appointment  of  the  said  S.  to  be 
receiver  as  aforesaid,  filed  afiidavits  in  opposition  to  the  matter 
set  forth  in  the  said  complaints,  it  is  ordered  that  the  consent- 
ing to  this  order  should  not  be  taken  or  construed  as  the  admis- 
sion by  them,  or  either  of  them,  of  the  said  matters,  nor  in  any 
wise  prejudice  or  affect  any  defense  of  this  action  which  they 
may  have,  to  be  interposed,  by  demurrer  or  answer,  as  they  may 
be  advised  ;  this  order  not  to  affect  the  ultimate  rights  of  any 
of  the  parties  or  any  other  person  to  any  of  the  property  of 
which  said  S.  is  appointed  receiver. 
Enter :  [signature  of  judge  hy  initials  of  name  and  title.'] 

'  See  Fincke  v.  Funke,  35  Hun,  616. 
Vol.  II.— 12 
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Form  No.  679. 

Order  appointing  a  partner  receiver,  with  a  reference  to  appoint  some 
other  person  if  he  fail  to  qualify.' 

[_Title  {court  order)  and  recitals  according  to  the  case.'\ 

Oedeeed,  1.  That  the  defendants  be  and  they  are  hereby 
appointed  receivers  of  the  copartnership  business  mentioned  in 
the  complaint,  and  of  The  l^ew  York  Express  newspaper,  and 
the  business  thereof,  and  of  all  the  assets  thereof,  and  of  the 
said  copartnership,  on  executing  within  ten  day?  from  the 
entry  of  this  order,  and  of  the  service  of  a  copy  thereof  on 
defendants'  attorneys,  a  bond  in  the  sum  of  $50,000,  with  suffi- 
cient sureties,  to  be  approved  by  a  justice  of  this  court,  for  the 
due  and  faithful  performance  of  their  trust ;  and  that  upon 
such  execution  and  approval  they  be  and  they  are  hereby 
vested  with  the  usual  powers  of  receivers,  and  with  power  to 
collect,  sue  for  and  recover  the  debts  and  demands  that  may  be 
due  to,  and  the  property  that  may  belong  to  said  copartnership ; 
and  that,  as  such  receivers,  the  said  defendants  are  authorized 
to  edit  and  publish  the  same  newspaper  and  carry  on  the  same 
copartnership  business  as  heretofore,*  until  the  further  order  of 
this  court. 

2.  That  in  case  the  defendants  shall  fail  to  complete  their 
appointment  by  the  filing  and  approval  of  the  said  bond  within 
the  time  aforesaid,  that  it  be  referred  to  K.  C,  a  counselor-at- 
law,  residing  in  the  city  of  New  York,  to  examine  and  ascer- 
tain and  report  a  suitable  person  or  persons  to  be  appointed 
receiver  or  receivers  of  said  business,  newspaper,  assets  and 
copartnership,  to  be  vested  with  all  the  powers  aforesaid ;  and 
that  said  person  or  persons  to  be  so  appointed  receiver  or 
receivers  give  a  bond  in  the  sum  of  $50,000,  with  sureties; 
and  that  said  referee  report  as  to  the  fitness  and  sufiiciency 
of  said  sureties.  And  it  is  ordered,  that  on  the  confirmation  of 
such  report,  said  defendants,  under  the  direction  of  the  said 
referee,  and,  if  required,  under  oath,  deliver  to  said  person  or 
persons  so  appointed  receiver  or  receivers  all  and  every  the 
copartnership  property,  assets,  premises,  outstanding  debts  and 
effects,  together  with  all  books  and  papers  relating  thereto.' 

3.  That  either  plaintiff  or  defendants,  and  such  person  or 

•This  was  the  order  settled  in  may  be  "  that  in  the  event  of  def  end- 
Clarke  V.  Brooks,  N.  Y.  Com.  PI.,  ant's  failure  to  file  said  bond  with  ap- 
1863.  proved  sureties,  a  motion  for  the  ap- 

2  See  Marten  v.  Van  Schaick,  4  pointment  of  any  other  receiver  may 

ige,  479.  be  brought  on  upon  a  notice  of  twenty- 

'  Another  clause  in  lieu  of  above  four  hours." 
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{)ersons,  if  any,  so  appointed  receiver  or  receivers,  be  at 
iberty  to  apply  to  the  court  for  a  sale  of  the  said  newspaper, 
its  good  will,  and  the  property  and  assets  of  said  copartnership, 
or  to  apply  from  time  to  time  to  this  court  for  further  direc- 
tions. 

4.  That  the  plaintiff  have  $10  costs  of  this  motion,  to  abide 
the  event. 


Form  No,  680, 

Another  Form. — Referring  it  to  a  referee  to  appoint  and  superintend 

assignment.' 

[Title  {court  order)  cmd  recitals  as  in  other  Forms,  continuing 
thus ;] 

Oedeeed,  that  it  be  referred  to  E.  F.,  of  ,  counselor- 

at-law,  to  appoint  a  receiver  of  the  partnership  stock,  premises, 
outstanding  debts  and  effects  of  the  partnership  [w,  late  part- 
nership] of  the  said  plaintiff  and  defendant,  carried  on  in  the 
city  of  ,  under  the  style  of  ,  and  in  the  pleadings 

in  this  action  mentioned  ;  and  that  the  said  referee  take  from 
such  receiver  security  for  the  faithful  performance  of  his  trust, 
to  wit,  a  bond  in  the  sum  of  dollars,  with  two  or  more 

sufficient  sureties  approved  by  said  referee,  and  file  the  same 
with  the  clerk  of  this  court  [or,  of  the  county  of  ]. 

And  it  is  fuethee  oedeeed,  that  upon  the  filing  of  such 
security,  and  of  the  said  referee's  report,  such  receiver  shall  be 
vested  with  the  usual  rights  and  powers  of  receivers  under  this 
court: 

And  it  is  fuethee  oedeeed,  that  the  said  referee  be  at 
liberty  to  examine  the  said  plaintiff  and  defendant  A.  B.  and 
Y.  Z.  as  to  the  copartnership  stock,  premises,  outstanding 
debts,  and  effects  in  their  hands,  and  in  their  possession  or 
power,  or  under  their  control;  and  that  they  do,  under  the 
direction  of  the  said  referee,  and  on  oath,  if  required,  [assign, 
convey,  transfer  and]  deliver  over  to  such  receiver  all  and 
every  the  said  copartnership  stock,  premises,  outstanding 
debts  and  effects,  together  with  all  books  and  papers  relating 

'  The  directions  to  the  receiver  in  nership  cause  after  injunction  and  an- 

this  Form  are  from  Edw.  on  Bee,  342,  swer,  the  house  having  two  branches 

355.  at  a  distance  from  each  other,  see 

For  a  petition  and  order  for  the  ap-  Gould  v.  Banks,  Edw.  on  Bee.,  317. 
pointment  of  two  receivers  in  a  part- 
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thereto.  And  in  case  there  should  be  occasion  to  put  any 
of  the  debts  in  suit  for  the  recovery  thereof,  the  same  is  to 
be  done  after  an  order  of  the  court  to  prosecute  has  been  ob- 
tained [and,  if  the  receiver  do  not  sue  in  his  own  name,  then 
on  notice  to  the  person  vfhose  name  is  to  be  used,  and  such 
receiver  is  to  make  use  of  the  names  of  the  plaintiff  and  de- 
fendant, or  either  of  them  for  that  purpose,  who  is  or  are  to  be 
indemnified  therein  out  of  the  said  estate  and  effects].^ 

And  it  is  further  ordered,  that  the  person  so  to  be  ap- 
pointed receiver  do,  without  delay,  sell  and  turn  into  money 
such  parts  of  the  copartnership  estate  and  effects  as  shall  not 
consist  of  money.  And  that  he  do  pay  the  debts  due  and  to 
become  due  from  the  said  partnership  [and  existing  on  or  be- 
fore the  day  of  ]. 


Form  No.  681. 
The  same. — Made  pending  a  reference  for  an  acconnting. 

\_Title  {court  order)  and  recitals  as  in  other  cases,  contmuing ;] 
Ordered,  that  it  be  referred  to  R.  F.,  of  ,  counselor- 

at-law  [to  whom  it  has  already  been  referred  to  take  an  account 
herein],  to  appoint  \or,  to  nominate  and  report  to  the  court  a 
suitable  and  proper  person  to  be  appointed]  a  receiver  \<&G. 
— designate  the  property  a/nd  the  security  to  ie  given  by  the 
receiver  as  m  other  cases]. 

It  is  further  ordered,  that  said  receiver,  after  he  shall  be 
duly  qualified,  proceed  forthwith  to  take  possession  of  such 
personal  [and  real]  property  referred  to  in  said  affidavit  [or, 
report],  as  remains  unsold,  and  to  sell  the  same  at  public  or 
private  sale,  as  he  shall  deem  most  for  the  interest  of  the 
parties ;  and  to  collect  and  reduce  to  money  such  debts,  ac- 
counts and  choses  in  action  referred  to  as  aforesaid  as  remain 
uncollected ;  and  that  he  may  compromise  or  sell  by  public 
auction  on  due  notice  such  as  are  doubtful  or  uncollectible. 
And  that  said  receiver  do,  from  time  to  time,  and  as  he  shall  be 
required  thereto  by  said  referee,  account  before  said  referee  for 
such  property,  debts,  demands,  and  choses  in  action,  and  the 
proceeds  thereof ;  and  that  he  hold  in  his  hands  and  retain 

'  The  clause  in  brackets  is  usually  tice,  which  allows  the  receiver  to  sue 
unnecessary  under  the  present  prac-    in  his  own  name. 
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such  proceeds,  subject  to  the  further  order  and  direction  of  the 
court  in  the  premises.* 


Form  No.  682. 

Order  appointing,  as  receiver  of  partnership, "  their  assignee  for  ben- 
efit of  creditors,  with  full  directions. 

At  a  special  term  [c&c.]. 
[Title  of  the  action.'] 

Upon  reading  and  filing  the  verified  complaint  in  this 
cause,  and  upon  hearing  Mr.  F.  N.  B.  for  the  plaintifi",  upon  his 
application  for  this  order,  and  Mr.  A.  Gr.  appearing  for  the 
defendants  J.  T.  D.  and  F.  W.,  and  Mr.  H.  J.  C.  for  the 
defendant  J.  D.  F.,  and  making  no  opposition,  it  is 

Oedeeed,  that  J.  T.  D.,  Esq.,  of  the  city  of  ,  one  of 

the  defendants  in  this  action,  be  and  he  is  hereby  appointed  to 
be,  pending  this  action  and  until  the  further  order  of  the  court, 
the  receiver  in  this  cause  of  all  the  partnership  property,  assets 
and  effects  of  the  late  firm  of  G.  &  W.,  mentioned  in  the  said 
complaint,  and  of  all  property  in  their  possession  which  they 
claim  to  be  joint  property,  or  in  which  they  claim  to  have  an 
interest,  including  property  in  their  possession  as  bailees, 
pledgees  and  trustees,  and  including  all  property  now  in  the 
possession  of  the  said  J.  T.  D.,  under  and  by  virtue  of  the 
assignment  to  him  mentioned  in  the  complaint,  or  which  by 
virtue  of  such  assignment  he  claims,  as  assignee,  to  be  entitled 
to  the  possession  and  control  of  [and  the  parties  to  this  action 
and  each  of  them  are  hereby  directed  to  deliver  and  transfer  all 
such  property  to  him]  ;  that  before  entering  upon  the  discharge 
of  his  duties  as  such  receiver,  the  said  J.  T.  D.  file  with  the 
clerk  of  this  court  a  bond  in  the  penalty  of  dollars, 

conditioned  for  the  faithful  performance  of  his  duties  as  such 
receiver  and  for  his  obedience  to  the  orders  and  judgment  of 
the  court,  such  bond  to  be  approved  by  one  of  tHe  justices  of 
this  court. 

It  is  fuethee  oedeeed,  that  upon  the  filing  of  the  said 

'  If  the  referee  has  proceeded  far  state  of  the  assets  will  admit,  and 

enough  with  the  accounting  to  ascer-  even,  if  the  case  will  allow  of  it,  for 

tain  the  condition  of  the  partnership  a  full  distribution  of  the  assets,  may 

debts  and  liabilities,  the  necessary  di-  be  inserted  in  this  order, 
rections  to  the  receiver  to  pay  the         *  From  the  Grant  &  Ward  Case, 
debts,  either  in  fi^U  or  pro  rata,  as  the 
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bond  tlie  said  J.  T,  D.  do  proceed  to  make  and  file  with  the 
clerk  of  this  court  an  inventory  of  the  property  in  his  posses- 
sion as  such  receiver,  and  (the  plaintiff  having  given  the 
security  required  by  law)  it  is  further  ordered  that  otherwise 
than  as  specifi.ed  by  this  order,  the  defendants  and  those  claim- 
ing under  them  or  by  their  authority  or  agency  be,  and  they 
are  hereby  restrained  and  enjoined  until  the  further  order  of 
the  court,  from  in  any  manner  interfering  with  the  property, 
assets  and  effects  of  the  said  partnership. 

It  is  fpbthee  oedeebd,  that  it  be,  and  it  is  hereby  referred 
to  H.  C,  Esq.,  counselor-at-law  of  the  city  of  ,  to  take 

an  account  of  all  the  assets,  property  and  effects  of  the  said 
partnership  existing  at  the  time  of  the  commencement  of  this 
action,  in  whosesoever  hands  the  same  then  were,^  and  of  the 
property  as  to  which  a  receivership  is  hereby  created,  and  of 
all  other  property  which  has  come  or  shall  hereafter  come  into 
the  hands  of  the  said  receiver  under  this  order,  and  to  ascertain 
and  report  to  the  court  the  names  and  residences  of  the 
creditors  of  the  said  firm,  and  of  the  parties  claiming  an 
interest  in  or  right  to  the  possession  of  any  property  in  the 
hands  or  possession  of  said  firm,  or  the  said  receiver,  or  the 
said  D.  as  assignee,  or  to  which  either  is  entitled,  and  the 
amounts  and  particulars  of  the  respective  claims  of  such 
claimants  against  said  partnership  or  its  property  ;  and  that  the 
parties  to  this  action  and  the  said  receiver  do  attend  from  time 
to  time  before  the  said  referee  as  required  by  the  order  or 
summons  of  the  said  referee,  with  all  the  books,  papers  and 
documents  in  their  possession  relating  to  the  affairs,  business  or 
property  of  the  said  partnership,  and  submit  to  examination 
under  oath  touching  the  same  at  the  request  of  either  party  or 
at  the  request  of  the  said  receiver,  or  of  any  creditor  or 
claimant. 

It  is  fuethee  oedeeed,  that  the  said  referee  give  notice  by 
publication,  according  to  the  course,  rules  and  practice  of  this 
court  in  such  cases,  to  all  the  creditors  of  the  said  partnership 
and  to  all  parties  having  specific  claims  upon  the  property  of 
the  said  firm,  or  upon  any  property  which  has  or  shall  come 
into  the  keeping  or  control  of  the  said  J.  T.  D.  as  assignee  or 
receiver,  to  exhibit  their  claims  to  him  in  such  manner  and  form 
as  he,  the  said  referee,  may  direct  and  approve  at  or  bef o^-e  such 
time,  and  at  such  place,  as  said  referee  may  designate  for  that 
purpose ;  and  that  all  creditors  and  claimants  failing  to  exhibit 

»  Compare  Herring  v.  N.  Y.,  Lake    Erie  &  W.  R  R.  Co.,  19  Abb.  N.  C, 

34A,  and  cases  there  cited. 
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their  claims  to  him  in  such  manner  and  form  within  the  time 
limited  by  him  for  that  purpose,  shall  be  excluded  from  the 
benefit  of  the  said  reference  under  this  order. 

It  is  fuethee  oedeeed,  that  the  said  referee  pass  the 
accounts  of  the  said  receiver  and  fix  the  amount  and  items  of 
property  with  which  he,  the  said  receiver,  is  or  shall  become 
chargeable,  and  that  on  the  proceedings  before  the  said  referee 
any  creditor  or  claimant  who  shall  have  filed  a  claim  be 
allowed  to  except  to  the  claim  of  any  other  claimant  or  cred- 
itor, and  the  same  liberty  of  exception  is  given  to  either  of  the 
parties  to  this  cause  and  to  the  said  receiver,  and  that  thereupon 
the  said  referee  proceed  to  hear  and  determine,  without  any 
special  order,  the  matter  of  such  exception,  and  embrace  his 
conclusions  therein  in  his  report  to  this  court ;  and  he  is  hereby 
authorized,  at  the  request  of  either  party  to  any  claim,  to  make 
a  separate  report  to  the  court  upon  such  claim,  and  to  continue 
to  make  such  separate  reports  from  time  to  time  whenever  so 
requested  and  as  the  exigencies  of  the  case  may  require. 

And  it  is  fuethee  oedeeed,  that  either  party  or  the  said 
receiver  may  from  time  to  time  apply  to  the  court  for  further 
directions  at  the  foot  of  this  order,  or  on  any  report,  of  the 
referee,  and  that  the  costs,  fees  and  expenses  of  said  reference, 
including  the  fees  of  the  receiver's  counsel,  may  be  charged 
upon  and  paid  out  of  the  fund  in  the  hands  of  the  said 
receiver,  unless  otherwise  directed  by  the  referee,  who  may 
award  such  or  any  costs,  fees  and  expenses  in  his  discretion, 
subject  to  review  by  the  court,  to  or  against  any  claimant. 

I^othing  in  this  order  contained  will  be  construed  as 
precluding  any  creditor  of  said  G.  &  W.,  or  any  claimant  of 
any  specific  property  in  the  possession  of  the  receiver  from 
applying  directly  to  the  court  upon  motion  or  petition  for  such 
relief  as  he  may  desire,  upon  due  notice  to  parties  having  or 
representing  other  or  conflicting  interests. 

And  this  order  is  without  prejudice  to  any  claim  to  any  of 
the  property  therein  mentioned  which  may  be  hereafter  made 
by  the  said  J.  T.  D.  as  assignee,  claiming  under  the  aforesaid 
assignment  to  him  by  answer  in  this  cause,  and  the  said  referee 
is  not  to  consider  himself  authorized  by  virtue  of  this  order  to 
determine  the  question  raised  by  the  complaint  of  the  validity, 
operation  or  effect  of  the  said  assignment  to  said  J.  T.  D.,  or 
any  question  of  the  rights  of  the  parties  mentioned  in  said 
assignment  as  preferred  creditors  to  be  so  preferred. 
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{Clause  allowing  receiver  to  release  hypotheoated  securi- 
ties}} This  order  is  without  prejudice  to  the  right  and  power 
of  the  receiver  to  surrender  any  of  the  securities  now  in  his 
possession  which  had  been  hypothecated  or  pledged  with  the 
said  firm  of  G.  &  W.  prior  to  their  failure,  and  which  had  not 
been  rehypothecated  by  the  said  firm  of  G.  &  W.,  but  which 
remained  in  the  possession  of  G.  &  W.  at  the  time  of  their 
general  assignment,  upon  receiving  from  the  rightful  claimants 
of  such  securities  the  full  amount  due  to  the  said  firm  of  G.  & 
W.  for  the  moneys  loaned  upon  the  said  securities. 

{Clause  authmzing  recei/oer  to  consent  to  pledgees  transfer- 
ring  securities}}  It  is  fuether  oedeeed,  that  the  said  receiver 
be  and  he  hereby  is  authorized  to  consent  that  any  creditor  of 
the  said  firm  of  G.  &  W.  holding  the  note  of  the  said  firm, 
secured  by  a  pledge  of  collateral  securities,  may  transfer  such 
note  of  the  said  firm  with  the  securities  collateral  thereto,  to 
any  person  who  shall  pay  to  such  creditor  as  upon  a  purchase  of 
such  note,  the  amount  due  upon  such  note  of  the  firm,  provided 
that  such  person  shall  be  approved  by  the  said  receiver  and  by 
the  person  or  corporation  from  whom  the  said  firm  received 
such  collateral  securities. 

{Clause  authorising  cleric  hire,  Sc."]  It  is  fuethee  oe- 
deeed, that  the  said  receiver  be  and  he  hereby  is  authorized 
to  pay  out  of  any  funds  which  may  come  into  his  possession, 
such  reasonable  sums  as  he  may  deem  proper  for  clerk  hire 
and  compensation  of  assistants  in  the  management  of  his 
afl^irs  as  receiver.* 

Enter ;  {signature  of  judge  hy  initials  of  name  amd  title.] 


Form  No.  683. 
Order  authorizing  partner  to  continue  business.' 

{Title  (court  order)  and  recitals  according  to  the  case.] 

Oedeeed,  that  the  partnership  business  of  the  parties  to  this 
action,  composing  the  firm  of  A.  &  Z.,  may,  during  the 
pendency  of  this  action,  be  continued  by  the  above-named 
plaintiff,  who  is  hereby  appointed  manager  thereof,  upon  his 

'  This   and  the  next  clause  was  » As   to   continuance   of    former 

;added,  upon  consent,  to  the  order  ap-  clerks,  &c,,  see  Bird  v.  Austin,  40  iSu- 

pointing  receiver  in  the  Grant  &  Ward  per.  Ct.  (J.  &  SX  109. 

"Case,  »  N.  T.  Code  Civ.  Pro.,  §  1947. 
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executing  and  filing  with  the  clerk  of  this  court  an  undertaking 
to  ,  in  the  sum  of  dollars,  with  sufficient  sureties, 

freeholders  or  householders  of  the  State  of  New  York ;  that 
said  plaintifE  will  obey  all  orders  of  this  court  in  this  action, 
and  perform  all  things  which  the  judgment  herein  may  require 
him  to  perform. 

And  it  is  fuethee  oedeeed,  that  upon  filing  said  under- 
taking, said  plaintiff  proceed  to  take  possession  of  all  the  ' 
copartnership  property,  assets  and  effects  of  said  firm  of  A.  & 
Z.,  or  held  by  them,  and  it  is  ordered  that  the  defendant  Y.  Z. 
do  surrender  and  deliver  over  to  saidplaintiff  all  such  property, 
assets  and  effects  now  in  his  possession  or  under  his  control  [and 
all  the  books,  vouchers  and  papers  relating  thereto]. 

\If  neoeasofry   to  lay  foundation   for  proceedings  of  con- 
terrvpt,  add  direction  to  parties  to  deliver.    See  p.  153,  Form 
666,  paragraph  lY ;  also  p.  1 61.] 
Enter:  [signature  of  judge  iy  initials  of  name  wnd  Utle.'] 


Form  No.  684. 
Order  appointing:  managing  receiver  of  a  joint  bnsiness.' 

[Tiile  {court  order)  and  recitals  according  to  the  case.] 

Oedeeed,  that  the  said  A.  S.  be  and  he  is  hereby  appointed 
manager  of  the  closing  up  of  the  said  biisiness  of  the  !N.  Y.  U. 
A.,  and  receiver  of  the  property,  assets,  moneys  and  matters 
pertaining  to  the  closing  up  the  said  business,  upon  executing 
and  filing  a  proper  bond  in  the  penal  sum  of  dollars,  with 

'  Sustained  by  Hanover  F.  Ins.  Co.  would  not  seem  to  require  authority 

«.  Germania  Fire  Ins.  Co. ,  33  Bun,  539,  to  sustain  this  part  of  the  order,  it  was 

542.    The  court  say:  "  As  the  parties  so  obviously  and  entirely  proper.  But 

themselves  had  agreed  that  the  de-  other  cases  similar  in  their  controlling 

'  fendant  Stoddard  should  manage  and  features   have  previously  arisen   in 

close  the  affairs  of  this  agency,  it  was  which  the  court  has  interposed  in  the 

entirely  regular,  so  long  as  he  had  same  manner,  and  they  fully  justify 

"been  interfered  with  on  the  part  of  what  was  directed  by  this  portion  of 

one  of  them,  that  he  should  be  ap-  the  order."  [Citing  Waters  «.  Taylor, ' 

pointed    managing   receiver  by  the  15  Ves.,   10;   Lawson  v.  Morgan,  1 

court,  and  placed  under  its  special  Price,   303:  Lindley  on  Partnership 

control  and  protection.    This  was  no  (3d  ed.).  618;  Id  (3d  ed.),  1069.] 
more  than  carrying  into  effect  the         Compare  Willis  «>.  Corlies,  3  ^(iw., 

agreement  the  parties  themselves  had  381. 

voluntarily  made;  and  it  was  alike  For  another  Form  see  Truman  n. 

beneficial  to  both  of  them  that  this  Redgrave,  Ch.  Div.,  45,  L.  T.  B.,  IT. 

appointment  £ihould  take  place.    It  8.,  605. 
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leave  to  either  party  to  move  to  increase  if  any  reason  exist 
therefor  at  any  time,  conditioned  for  the  due  faithful  perform- 
ance of  the  trusts  reposed  in  him  by  this  order,  to  be  approved 
by  a  justice  of  this  court,  and  that  upon  such  execution,  filing 
and  approval,  the  said  A.  S.  be  and  he  is^  hereby  vested  witn 
the  usual  powers  of  managers  and  receivers  in  such  cases,  and 
with  power  to  collect,  get  in,  sue  for  and  recover  the  moneys 
and  property  that  may  pertain  or  belong  to  the  closing  up  of 
the  said  business,  including  all  funds  in  the  hands  of  the  de- 
fendant, J.  E.  K.,  as  acting  treasurer  of  the  said  N.  T.  TJ.  A., 
and  all  funds  now  in  the  hands  of,  or  from  time  to  time  be- 
coming due  from  the  plaintiflE,  or  the  said  G.  F.  I.  C,  under 
the  said  agreement,  and  which  may  be  necessary  for  the  pay- 
ment of  the  expenses  of  such  closing  up,  and  of  the  losses  and 
other  debts  and  liabilities  of  the  said  ]S[.  T.  U.  A.,  or  otherwise, 
necessary  to  be  paid  from  time  to  time  in  the  closing  up  of  the 
said  business,  and  that  as  such  manager  and  receiver,  said  A.  S. 
is  authorized  to  carry  on  the  closing  up  of  the  said  business  by 
collection  of  premiums,  cancellation  of  policies,  adjustment, 
payment  and  settlement  of  losses  and  otherwise,  conformably 
with  the  said  agreement  dated  ,  18     ,  until  the  further 

order  of  this  court.  [Add  direction  to  parties  to  deliver  to 
him  ij'  necessary.'] 

And  it  is  fuethee  oepbeed,  that  the  said  receiver,  as  soon 
as  may  be,  shall  make  and  file  with  the  clerk  of  this  court  a 
proper  inventory  of  all  the  property  and  assets  now  belonging 
or  pertaining  to  the  said  N.  Y.  U.  A. 


Form  No.  685. 
Order  appointing  manager  of  a  mine. 

{^Title  {court  order)  and  recitals  according  to  the  case.] 

Oedeeed,  that  H.  G.  B.,  Esq.,  be  and  he  is  hereby  appointed 
manager  of  all  mining  operations  to  be  carried  on  in  and  by 
the  use  of  the  adit  or  tunnel  mentioned  in  the  pleadings  in  this 
cause,  and  of  the  use  of  the  said  adit  or  tunnel,  and  of  the  rail- 
road therein,  and  of  the  use  of  the  railroad  connecting  the 
mine  with  the  public  railroad,  or  used  in  connection  there- 
with, and  of  the  use  of  the  ore  dock,  and  the  other  implements, 

1  See  p.  138,  paragr.  39. 
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tools,  and  property  used  in  opening  and  working  said  mine  by 
said  [names],  and  said  manager  shall  have  power  to  control  and 
manage  the  conduct  of  all  persons  who  shall  conduct  or  may 
be  employed  in  said  mining  operations  in  conformity  with  the 
principles  declared  by  the  order  made  in  this  cause  between 
[names],  bearing  date  the  ,18    ,  and  with  the  direc- 

tions of  this  order. 

And  each  of  tbe  parties  having  given  notice  in  writing,  as 
specified  in  the  above-mentioned  order,  that  is  to  say,  the  said 
defendants,  T.  &  D.,  having  served  upon  G.  &  G.,  attorneys  for 
J.  S.,  and  also  for  the  M.  Iron  Company,  notice  in  writing  that 
they  intend  at  once  to  work  and  operate  said  mine  to  the  full 
extent  of  its  capacity,  and  the  said  S.  and  the  said  M.  Iron 
Company  having  served  upon  said  T.  and  D.  notices  in  writing 
that  he  and  they  are  able,  and  elect  to  furnish  the  said  defend- 
ants with  the  zinc  ores  to  which  they  are  entitled  by  the  teims 
of  the  contract  mentioned  in  said  pleadings,  made  by  said  F. 
Company  with  said  T.,  and  dated  ,18      ;  direction 

is  hereby  given  to  said  manager  that  said  plaintiffs  shall  forth- 
with be  permitted  to  have  the  exclusive  use  and  possession  of 
said  adit  or  tunnel,  and  the  other  tools,  implements,  and  prop- 
erty used  in  opening  and  working  said  mine,  for  the  purpose  of 
mining  and  making  delivery  to  said  defendants  of  such  part  of 
the  minerals  and  ores  as  they  are  now  entitled  to  under  said 
contract,  bearing  date  ,  18    ,  but  such  use  and  pos- 

session shall  only  continue  for  such  period  of  time  as  in  the 
judgment  of  the  manager  shall  be  reasonably  necessary  for  the 
purpose  of  mining  and  making  delivery  of  said  minerals  and 
ores,  and  after  such  period  has  expired,  the  use  and  possession 
of  the  parties  of  said  adit  or  tunnel,  and  the  other  implements, 
tools  and  property  used  in  opening  and  working  of  said  mines, 
shall  be  regulated  and  controlled  by  the  said  manager  in  con- 
formity to  the  respective  rights  of  the  parties  therein  and  there- 
to as  defined  and  settled  by  the  order  of  this  court,  made  , 
18  ,  in  the  cause  wherein  J.  S,  was  plaintiff,  and  T.  and  D. 
were  defendants. 

AsT>  rr  IS  further  ordered,  that  either  party  have  liberty, 
or  reasonable  notice  to  the  attorneys  of  the  opposite  party,  to 
apply  for  further  directions  to  said  manager,  and  to  apply  for 
relief  pending  the  suit,  until  the  determination  of  the  cause  on 
final  hearing.  And  it  is  further  ordered,  that  the  compensation 
of  such  manager  shall  be  paid  by  the  parties  equally  while  they 
jointly  occupy  the  adit  or  tunnel,  and  in  case  of  exclusive  occu- 
pation by  either,  then  such  party  shall  pay  the  whole. 
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VII.    CORPORATION  CASES. 
A.    Misconduct  oi'  Ofpicbks. 

Form  No,  686. 

Notice  of  motion  for  receiver  of  assets  of  corporation  and  injunction 
against  officers  for  their  misconduct.' 

[As  in  Form  488,  f.  1,  of  this  Vol.,  adding  reGitals  of  jper- 
sonal  service,  <&c.,  seep.  127,  paragraphs  17, 18,  am,d  subsUtuUng 
for  the  italic  clause  het/ween  the\  and  the  T[ :]  1.  Enjoining  and 
restraining  the  defendants  \nmnes'],  and  each  of  them  and  their 
agents  and  servants  and  attorneys,  from  receiving  any  of  the 
money  or  funds  of  the  company,  or  in  any  manner 

interfering  with  the  affairs  of  the  said  company. 

2.  That  said  [names],  be  suspended  from  exercising  their 
offices,  as  trustees,  and  the  office  of  president  and  secretary  re- 
spectively. 

3.  That  the  said  defendants  [names'],  be  ordered  and  di- 
rected to  deliver  up  all  the  books  and  papers  of  said 
company  to  the  plaintiff  herein,  or  to  a  receiver  to  be  ap- 
pointed.    [See  also  next  Form.'] 

4.  That  a  receiver  of  the  money,  funds,  property  and  as- 
sets of  said  corporation  be  appointed. 


Form  No.  687. 

Order  to  show  cause  why  a  receiver  should  not  be  appointed  at  suit 
of  the  People  or  a  stockholder,  officer  or  creditor,  for  misconduct 
of  directors,  fie." 

[Title  {court  order)  and  recitals,  as  in  Form  491,  p.  3, 
of  this  Vol.;  substituting  for  the  clause  between  the  X  *^^ 
the  1^:]  to  show  cause  why  the  said  individual  defendants 
should  not  be  compelled  to  account  for  their  official  conduct,  in 
the  management  and  disposition  of  the  funds  and  property  of 

'  As  to  the  restrictions  on  such  pointment  of  a  receiver  in  an  action 

relief  under  the  present  N.  T.  statute,  by  a  stockholder  on  the  ground  that 

see  pp.  126,  127,  and  notes  to  next  no  officer  remains  to  hold  or  preserve 

Form.  the  property,  see  Smith  «.  Danzig,  64 

For  the  doctrine  that  the  directors  How.  Pr.,  820. 
of  an  insolvent  corporation  may  re-  ^  See  note  on  corporate  litigation 

sign,  and  thus  m^ke  a  case  for  the  ap-  in  9  Abb,  N.  C,  163. 
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the  defendant,  the  Brooklyn  Elevated  Eailway  Company,  com- 
mitted to  their  charge  as  officers  thereof : 

And  why  the  defendants  above-named,  and  each  of  them, 
should  not  be  enjoined  and  restrained  from  collecting  or  receiv- 
iag  any  debt  or  demand,  and  from  paying  out  or  in  any  way 
transferi-ing  or  delivering  to  any  person,  or  in  any  manner  in' 
terfering  with  any  money,  property,  or  effects  of  the  defend- 
ant The  Brooklyn  Elevated  Railway  Company,  during'  the  pen- 
dency of  this  action : 

And  why  a  receiver  or  receivers  of  the  property  of  the  de- 
fendant. The  Brooklyn  Elevated  Railway  Company,  should  not 
be  forthwith  appointed  by  this  court,  with  the  usual  powers  of 
receivers  in  like  cases. 


Form  No,  688. 

Order  granting  iqjunction  and  appointing  receiver  of  property  be- 
cause of  misconduct  of  officers  (with,  suspension). 

[Title  {court  order^)  cund  recitals^  as  in  Form  493,  pp.  4,  5, 
of  this  Vol.,  addinJg ;]  and  it  appearing  by  the  affidavit  of  M.  N., 
verified  the  day  of  ,1^5  that  due  notice  of  this  motion 
was  served  upon  the  defendants  ,*  [and  if  the  object  is  to 

dissolve  the  corporation  or  to  distribute  assets,  add^  and  upon 
the  attorney-general  :  ^ 

[And  if  am,  injunction  is  sought,  atM— and  it  appearing — 
reciting  ground  of  injunction,  seep.  50,  and  adding] — and  the 
plaintiff  having  given  the  undertaking  required  by  law,  in  the 
sum  of  dollars  :  ^] 

Oedeked,  1.  That  E.  C,  of  ,  be  and  hereby  is  ap- 

pointed receiver  of  [specify particular  property  to  he  reached; 
or  if  dissolution,  or  dist/rihution  of  all  assets  is  sought :  of  the 
defendant  the  company,  its  stock,  bonds,  property, 

>  Under  N.  Y.  L.  1883,  c.  378,  §  1,  held  invalid  in  People  v.  BrufE,  9  .456. 

when  the  action  seeks  distribution  of  J/l  C,  153. 

assets,  the  motion  must  be  made  in  ^  Name  the  corporation,  and  the 

the  judicial  district  in  which  the  prin-  officer,  &c.,   enjoined.    N.    T.  Code 

cipal  business  office  of  the  corpora-  Cw.  Pro.,  §§  1809, 1810. 

tion  was  at  the  commencement  of  the  '  N.   T.  L.  1883,  p.  559,  c.  378, 

action,  or  in  a  county  adjoining  that  §  8.    Not  applicable  to  a  motion  for 

district.  ancillary  receiver  of  a  foreign  corpo- 

The  statute  is  regarded  as  super-  ration.    Woerishofler  v.  North  Eiver 

seding  the   provisions  on  the  same  Const.  Co.,  6  Civ.  Pro.  B.,  113. 

subject,  in  iV;  F.  Oen.  Bules,  No.  81,  *  See  Form  537,  p.  61,  of  this  Vol. 
of  1884,  which,  however,  had  been 
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franchises,  contracts,  claims,  demands,  things  in  action  and 
effects,  of  every  kind  and  nature],  with  the  usual  powers  and 
duties  according  to  law  and  the  practice  of  this  court. 

2.  That  before  entering  on  the  duties  of  his  trust,  said  re- 
ceiver execute  to  the  People  of  this  State,  and  file  with  the  clerk 
of  this  court,  a  bond  with  at  least  two  sufficient  sureties,  to  be 
approved  by  a  justice  of  this  court,  conditioned  for  the  faithful 
discharge  of  his  duties  as  receiver  \if  dn^sohiUon  or  distribu- 
tion of  assets  is  sought,  add,  and  for  the  due  accounting  for  all 
moneys  and  property  received  by  him.^] 

[i^r  special  directions,  see  other  Forms.'] 

[Suspension  of  directors,  when  allowdhle,  <&c.,  as  fol- 
lows:] That  the  defendants  {naming  them],  be  and  each  of 
them  is,  hereby  suspended  from  his  office,  and  enjoined,  and 
restrained  from  doing  or  performing  any  act  or  thing "  as  direct- 
ors {or,  trustees],  officers,  agents  or  servants  of  The 
Company,  until  the  further  order  of  this  court  in  the  premises.' 
Enter:  [signature  of  judge  5y  initials  of  name  and  title.] 


B.    Seqtibstbation  at  Suit  of  Jtjdqmknt-Ckbditok. 
Form  No.  689. 

Affidavit  to  obtain  appointment  of  receiver  in  a  judgment-creditor's 
action  to  sequestrate  corporate  property.  * 

[Title  of  court  and  action.] 
[  Venue.] 

F.  S.  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff 's  attorney  herein. 

II.  [State  grounds  as  thus :]  That  judgments  have  been 
entered  against  the  defendant  in  various  actions  brought  against 
it  in  this  and  other  courts ;  that  in  some  of  said  actions  execu- 
tion has  been  issued ;  that  other  suits  are  pending  on  simple 
contract  debts,  and  on  claims  for  damages  to  a  large  amount, 
and  also  an  action  for  the  foreclosure  of  a  mortgage  made  by 
the  defendant  to  the  Company,  in  trust. 

'  N.  T.  Code  Civ.  Pro.,  §  1788  ;  L.         »  xhis  -will   end  with  judgment, 

1860,  p.  595,  c.  848,  §  3.  Vol.  I,  pp.  261,  440. 

2  For  otlier  more  special  clauses,         *  See  Sage  v.  Memphis,  &c.,  R.  R. 

see  p.  64,  &c.  Co.,  U.  &,  Ma/r.,  1888. 
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III.  That  the  defendant  is  insolvent  and  unable  to  pay  its 
debts,  and  that  if  a  receiver  is  not  appointed  at  a  very  early 
date  there  is  danger  that  some  of  the  creditors  of  the  defend- 
ant may  obtain  an  undue  preference. 

lY.  That  for  these  reasons  an  order  to  show  cause  is  de- 
sired, and  that  no  previous  application  has  been  made  for  such 
an  order. 

[Jurat.']  [Signature.] 


Form  No.  690. 
Complaint  in  such,  action. 

[Title  of  court,  and,  if  in  Supreme  court,  name  of  county. ^ 


[Names  of  all  the  plaintiffs] 

against 
[Namhes  of  all  the  defendants']. 


The  plaintiff  complains  and  alleges : 

I.  That  the  defendant,  the  Company,  is,  and  for 
more  than  before  the  recovery  of  the  judgment  here- 
inafter mentioned  was,  a  corporation  duly  organized  and  exist- 
ing under  the  laws  of  this  State,  and  its  general  business  is 
transacted  and  its  principal  office  is  and  was,  at  the  time  of  the 
commencement  oi  this  action,  located  in  the  [city  and]  county 
of 

II.  That  on  the  day  of  >  1 8  ,  this  plaintiff 
recovered  a  judgment  against  the  said  defendant  in  the 

court  of  ,  for  the  sum  of  dollars  and 

cents,  which  judgment  was  duly  filed  and  docketed  in  the  office 
of  the  clerk  of  the  [city  and]  county  of  ,  on  the 

day  of  ,  18     . 

III.  That  execution  against  the  said  defendant  was  duly 
issued  to  the  sheriff  of  the  [city  and]  county  of  ,  on 
the  day  of  ,  18  ,  and  that  said  execution  has  been 
returned  wholly  unsatisfied. 

IV.  That  the  said  judgment  and  the  claim  therefor  remain 
wholly  unpaid. 
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Y.  That  tlie  said  defendant  is,  as  the  plaintiff  is  informed 
and  believes,  insolvent,  and  owes  a  large  amount  of  indebted- 
ness and  claims,  which  it  is  unable  to  pay.* 

"Wheeefoke,  plaintiff  demands  judgment : 

1.  That  the  property  of  the  said  defendant  corporation  be 
sequestrated  and  distributed. 

2.  That  the  same  proceeds  thereof  be  justly  and  fairly  dis- 
tributed among  the  fair  and  honest  creditors  of  the  defendant, 
including  the  plaintiff,  in  the  order  and  in  the  proportions  pre- 
scribed by  law  in  the  case  of  a  voluntary  dissolution  of  a  corpo- 
ration. 

3.  That  a  receiver  of  the  property  and  effects  of  the  said 
defendant  corporation  may  be  appointed,  pursuant  to  law,  with 
the  usual  powers  and  authority  conferred  upon  receivers  in  such 
cases. 

4.  And  that  the  plaintiff  have  such  other  and  further  relief 
in  the  premises  as  may  be  just. 

{^Signature  and  address  of], 

Plaintiff's  attorney. 

[  Verification  as  in  Chapter  on  Peactice  its  Pleading.] 
[Summons  prefixed  to  complaint,  see  Vol.  I,  pp.  610,  61T.] 


Form  No.  691. 
Order  to  show  cause  thereon.^ 

[As  in  Form  491,  p.  3,  of  this  Vol.,  substituting  for  the 
italic  clause  'betnneen  the  \  and  the  T[ :]  why  a  receiver  of  all  the 
property  of  the  defendant  the  company  should  not  be 

appointed.* 

[Under  N.  T.  Code  Civ.  Pro.,  §  1809,  serve  on  prcper 
officer  of  corporation  ;  and— under  N.  Y.  L.  1883,  c.  378, 1 8, 
serve  on  the  attorney^  general,  with  the  motion  papers,  a  draft 
order  for  receiver,  with  notice  that  it  is  the  order  to  le  proposed 
to  the  court.'] 


'  If  likely  to  be  contested  this  alle-  »  Under   N.    T.    Code   Civ    Pro., 

gation  should  be  supported  by  facts,  §  1809,  an  order  enjoining  meanwhile 

and  affidavits  to  the  details.  without  notice,  is  not  allowable,  and 

*  This  must  ask  for  a  court  order,  if  granted  is  void. 
As  to  county,  see  note  to  Form  688, 
p.  189. 
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Form  No.  692. 
The  same. — A  fuller  Form. 

ISuhstitute]  why  a  receiver  should  not  be  appointed  of  the 
real  and  personal  property,  stock,  franchises,  things  in  action  and 
effects  of  the  defendant  corporation  during  the  pendency  of 
this  action,  and  an  order  be  made  restraining  and  enjoining  the 
defendant,  its  directors  [or,  trustees],  officers,  agents  and  serv- 
ants, and  all  other  persons,  from  in  any  manner  interfering  with 
such  receiver  in  the  discharge  of  his  duties  and  from  collecting 
or  receiving  any  of  the  debts  or  demands  of  said  corporation, 
and  from  paying  out  and  disposing  of  or  in  any  way  transfer- 
ring or  delivering  to  any  person  except  to  such  receiver  any  of 
the  money,  real  or  personal  property,  things  in  action  or  other 
effects  of  said  corporation  during  the  pendency  of  this  action. 


Form  No.  693. 
Admission  by  attomey-generai  of  service  of  motion  papers,  &c.' 

[Skiitle  unless  indorsed.] 

I  admit  due  and  timely  service  of  copies  of  the  within  [or, 
annexed]  motion  papers,  to  wit,  summons,  complaint  and  affida- 
vit, and  notice  of  application  for  the  appointment  of  receiver 
and  copy  proposed  order  therefor. 

[I>ate.]  [Signature  of], 

Attorney-general. 


Form  No.  694. 

Order  appointing  receiver  in  jadgment-creditor's  action  to  seques- 
trate, &c.— Short  Form. 

[Title  {court  order),^  and  recitals  as  in  Form  493,  p.  4, 
mcluding  recital  of  service  on  corporation,  and  also  on  attor- 
n&y-gen&ral  as  above,  or  of  his  appearance,  and,  if  injunction 

'  Such  service  is  required  byiV.  Y.  dissolution  of  corporation  or  distribu- 
L.  1883,  c.  378,  §  8.  in  any  action  for    tion  of  its  property. 

^  See  note  8  to  last  Form. 
Vol.  IL— 13 
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le  granted,  redte  ground  and  add']  and  plaintiff  having  given 
security,  as  required  by  law,  in  the  sum  of  dollars : 

Oedeeed,  1.  That  E.  C,  of  ,  be  and  he  hereby_  is 

appointed  receiver  of  all  the  property^  of  the  defendant,  with 
the  usual  powers  and  duties  of  receivers  in  such  cases. 

2.  That  before  entering  upon  the  duties  of  his  trust,  the 
said  receiver  execute  to  the  People  of  the  State  of  -New  York, 
and  file  with  the  clerk  of  this  court,  his  bond  with  two  suffi- 
cient  sureties  to  be  approved  by  a  justice  of  this  court,  in  the 
penal  sum  of  dollars,  conditioned  for  the  faithful  per- 
formance of  his  duties  as  such  receiver,  and  for  the  due  ac- 
counting for  all  moneys  and  property  received  by  him." 

3.  That  said  receiver  deposit  all  funds  of  the  corporation 
not  needed  for  immediate  disbursement  in  the  Trust  Com- 
pany,' of  [subject  to  the  order  of  this  court]. 

Enter :  [signature  of  judge  hy  itiitials  of  name  am.d  title.] 


C.  Dissolution  at  suit  op  attobnbt-gbnbkaIi. 

Form  No.  695. 

Complaint  in  action  by  people  to  dissolve  insolvent  corporation.' 

[Title  of  court  amd  action.] 

The  plaintiffs  herein,  by  D.  O'B.,  attorney-general,  complain 
of  the  defendant,  and  upon  information  and  belief  allege : 

I.  That  at  the  several  times  hereinafter  mentioned,  the 
defendant  was  and  still  is  a  domestic  corporation  organized 
on  or  about  the  day  of  ?  18     ,  under  the  laws  of 

the    State   of    New  York,   having  their  principal  place  of 
business  at  No.  ,  New  York  city.^ 


1  As  to  excepting  mortgaged  prop-  K  Y.,  West  Shore,  &c.,  Ey.  Co.,  101 

erty,  see  Whitney  v.  N.  Y.  &  Atl.  R.  N.  T.,  478. 

R.  Co.,  33  Hun,  164  (overruled  on  an-  ''  May  be  easily  adapted  to  other 

other  point  in  101  N.  Y.,  478).  grounds  of  dissolution.    On  applica- 

^  See  Form  701.  tion  to  the  attorney-general's  office  in- 

'  Required  by  L.  1883,  c.  878,  §  3,  structions  as  to  the  cases  and  extent  in 

in  every  order  appointing  a  receiver  which  counsel  for  creditors  or  stock- 

of  a  corporation,  i.e.,  a  receiver  for  holders  may  act,  can  be  had,  and  the 

the  purposes  of  dissolution  or  for  se-  form  of  bond  for  costs,  &c. 
questration  and  distribution,  of  all  its  ^  The  fact  of  incorporation,  as  well 

property;  but  not  required  in  a  mere  as  insolvency  or  other  ground  of  dis- 

foreclosure.    See  U.  S.  Trust  Co.  «.  solution,  must  be  alleged  in  the  jnov- 
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II.  That  the  said  defendant  is  now  and  has  been  for 
upwards  of  one  year  last  past  wholly  insolvent  and  unable  to 
pay  its  debts,  and  has  neglected  and  refused  for  at  least  one 
year  to  pay  or  discharge  its  notes  or  other  evidences  of  debt 
[that  a  large  amount  of  the  existing  indebtedness  of  said 
company  contracted  during_  several  years  past  exists  in  the 
form  of  notes  and  obligations  of  said  company,  which  are 
held  by  various  persons,  some  of  which  are  not  due  and  some 
of  which  are  already  due,  and  in  some  instances  have  been 
protested]. 

III.  That  some  of  the  creditors  of  said  defendant  are  non- 
residents_  of  the  State  of  New  York,  and  actions  are  threat- 
ened against  said  defendant  upon  the  outstanding  obligations 
against  it. 

IV.  That  the  assets  of  the  said  defendant  are  about  the  sum 
of  dollars,  and  the  liabilities  of  said  defendant  are  about 

dollars,  together  with  contingent  liability  on  customers' 
notes  indorsed  by  said  defendant  to  tne  extent  of  about 
dollars. 

Whjeeefoee,  plaintiffs  demand  judgment  that  the  said 
defendant  M.  T.  &  Co.  be  dissolved,  and  its  corporate  rights,' 
privileges  and  franchises  forfeited,  and  that  the  said  corpora- 
tion, its  trustees,  directors,  managers  and  other  officers  may  be 
restrained  from  exercising  any  of  its  corporate  rights,  privileges 
or  franchises,  or  collecting  or  receiving  any  debt  or  demand,  or 
from  paying  out  or  in  any  way  transferring  or  delivering  to  any 
person  any  money,  property  or  effects  of  the  corporation,  and 
that  a  receiver  of  the  property  and  effects  of  said  corporation 
may  be  appointed,  and  for  such  other  further  and  different 
relief  in  the  premises  as  may  seem  to  the  court  proper  to  grant, 
with  costs  of  this  action. 

[Signature.] 


Form  No.  696. 
Injunction  on  the  foregoing  complaint.' 

On  reading  and  filing  the  summons  and  complaint  in  this 
action  brought  to  procure  a  dissolution  of  the  franchise  of  the 

ing  papers.  AttrillaRockaway  Beach,    as  to  selection  of  receiver.    For  aa- 
Improvement  Co.,  25  Sun,  509.  other  Form  see  No.  697. 

»  Convenient  where  there  is  delay 
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defendant  corporation,  and  the  appearance  of  the  defendant 
therein,  and  on  motion  of  D.  O'B.,  attorney-general  [Mr.  F.  6. 
A.,  attorney  for  defendant,  consenting  thereto  in  open  court], 

Oedered,  that  all  persons  whomsoever,  and  especially  credit- 
ors of  defendant  herein,  are  enjoined  and  restrained  from  com- 
mencing any  suit  or  proceeding  or  taking  any  proceedings  or 
steps  in  any  suit  already  commenced  against  the  defendant 
herein,  M.  V.  &  Company,  or  from  in  any  manner  interfering 
with  or  creating  any  lien  upon  the  property  of  the  defendant 
herein  until  the  further  order  of  the  court  duly  made  on  notice 
to  the  attorney-general  and  the  defendant. 

Enter :  [signature  of  judge  hy  initials  of  naime  and  title.] 


Form  No,  697. 

Another  Form. — Order  granting  injunction  against  corporation,  and 
appointing  receiver  of  all  its  property.' 

At  a  special  term  [c&c,  as  in  Form 
No.  393,^.  4,  oftJds  Volime]. 
[Title  of  action.] 

It  appearing  satisfactorily  to  the  court  by  the  complaint 
herein  and  the  affidavit  of  M.  N.,  verified  on  the  day  of 

,18     ,  that  the  defendant  is  a  [manufacturing] 

corporation  created  by  [or,  under]  the  laws  of  this  State,  and 
that  it  has  [state  iriefly  ground  of  complaint,  as,  remained 
insolvent  for  at  least  one  year']. 

[If  action  is  ly  judgment-creditor,  and  is  hrought  vmder 
§  1784,  insert  instead  of  last  clause,  and  it  appearing  also  that 
the  plaintiff  is  a  judgment-creditor  of  said  corporation,  and  an 
execution,  issued  upon  his  judgment  to  the  sheriff  of  the 
county  of  ,  being  the  county  where  said  corporation  tlien 

transacted  [and  still  does]  its  general  business — or,  where  its 
principal  office  was  [and  still  is]  located — has  been  returned 
wholly — w,  partly — unsatisfied.] 

[If  hrought  iy  creditor  or  stochholder  under  §  1785,  add, 
after  clause  stating  ground  of  convplaint,  aiid  it  appearing  that 

1  As  to  when  this  order  will  he  '  If  the  order  contains  an  injunc- 

granted,  see  People  v.  Atlantic  Mut.  tion  it  must  hriefly  recite  the  grounds 

Life  Ins.  Co.,  74  N.  T..  177;  Haight  v.  for  the  injunction.    _y.  T.  Code  Git. 

N.  Y.  Elev.  Ry.  Co.,  49  How.  Pr.,  20.  Pro.,  §§  610,  1787.    As  to  the  Form 

As  to  where  to  apply,  see  note  1  to  generally,  see  Forms  595^07  in  tbis 

Fom  688,  p.  189.  Volume,  pp.  77-79. 
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the  plaintiff — if  not  a  creditor,  insert — is  a  stockholder  of  said 
defendant  corporation,  and  has  submitted  to  the  attorney-general, 
a  written  statement  of  facts,  verified  by  oath,  showing  grounds 
for  an  action,  under  the  provisions  of  §  1785  of  the  Code  of  Civil 
Procedure,  and  that  the  attorney-general  has  omitted  for  sixty 
days  after  such  submission  to  commence  an  action  specified  in 
said  section,  and  that  said  plain tifE  has  applied  to  this  court  for 
leave  to  commence  such  an  action,  and  has  obtained  such  leave  :] 
And  it  appearing  that  this  action  has  been  commenced  by 
the  service  of  a  copy  of  the  summons  and  complaint  herein  ; 
now,  on  reading  and  filing  the  summons  and  complaint  herein, 
and  said  affidavit  of  M.  N.,  and  proof  of  due  service  of  notice 
of  this  motion,*  and  copies  of  all  of  said  papers  on  [all  of]  the 
defendant[s],  and  also  upon  the  attorney-general  with  a  copy 
of  this  order  as  proposed ;  ^  and  an  undertaking  having  been 
given  by  the  plaintiff  and  approved  by  the  court ;  and  after 
hearing  A.  T.,  of  counsel  for  the  plaintiff,  in  support  of  this 
motion,  and   T.  Z.,  of  counsel  for  the  defendant  ,  in 

opposition  thereto  :  on  motion  of  A.  T.,  attorney  for  plaintiff, 

Oedeeed,  1.  That  the  defendant,  the  Company,  and 

its  trustees,  directors,  managers,  officers,  agents  and  servants  be 
and  they  are  hereby  enjoined  and  restrained  from  collecting  or 
receiving  any  debt  or  demand,  and  from  paying  out,  or  in  any 
way  transferring  or  delivering  to  any  person  any  money, 
property  or  effects   of  the  defendant  ,   during  the 

pendency  of  this  action ;  except  by  express  permission  of  this 
court. 

\If  the  acUon  is  hr&ught  to  procure  the  dissolution  of  the 
corporation,  continwe  thus:  2.  That  the  said  defendant  the 
Company  and  its  trustees,  directors,  managers,^  officers, 
agents  and  servants  be  and  they  are  hereby  enjoined  and 
restrained  from  exercising  any  of  the  corporate  rights,  privi- 
leges or  franchises  of  said  corporation  during  the  pendency  of 
this  action,  except  by  express  permission  of  this  court.] 

3.  That  E.  C,  Esq.,  of  ,  be  and  he  hereby  is 
appointed  receiver  of  the  defendant  the  Company,  its 
stock,''  bonds,  real  and  personal  property,  franchises,  contracts, 
things  in  action  and  efifects  of  every  kind  and  nature,  with  the 
usual  powers  and  duties  according  to  law  and  the  practice  of 
this  court. 

4.  [£ond  dlcmse  and  deposit  clause  as  2  and  3  in  Form 
694.] _^ 

1  This  order  can  only  be  granted         »  N.  T.  L.  1883,  c.  378,  §  8. 
Tipon  notice,  otherwise  it  is  void.    N.         '  See  Whitney  v.  K.  Y.  &  Atl.  B. 
T.  Oode  Civ.  Fro.,  §  1809.  Co.,  32  Svn,  165. 
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6.  Said  receiver  is  hereby  directed  to  take  possession  of  said 
stock,  bonds,  property,  francJiises,  contracts,  claims,  demandg, 
accounts,  things  in  action  and  effects  of  every  kind  and  nature 
to  collect  and  receive,  and  hold,  preserve  ^nd  protect  the  same 
and  the  proceeds  thereof,  and  manage  and  conduct  the  affairs  of 
the  defendant  the  Company  until  the  further  order  of 

this  court  in  the  premises  [with  full  power  to  maintain  any 
action,  suit  or  special  proceeding  for  either  or  all  of  the  said 
purposes  without  further  leave].^ 

[I^or  other  special  powers,  see  Forms  670,  674,  676.] 

6.  That  the  defendant  the  Company,  its  directors  [or, 
trustees],  officers,  agents  and  servants,  and  all  persons  whom- 
soever having  notice  of  this  order,  be  and  they  are  hereby 
enjoined  from  in  any  manner  interfering  with  said  receiver  in 
the  discharge  of  his  duties  as  such,  and  from  collecting  any 
of  its  debts  or  demands,  and  from  paying  out,  disposing  of, 
or  in  any  way  transferring  or  delivering  to  any  person  any 
of  the  money,  property  or  effects  of  the  said  defendant  the 

Company,  except  to  deliver  the  same  to  said  receiver. 

7.  That  said  receiver  deposit  all  funds  of  the  said 
Company,  not  needed  for  immediate  disbursement,  in  the 
Trust  Company  of  [subject  to  the  order  of  this  court]. 

Enter :  \signaVure  of  judge  hy  initials  of  namie  and  title.} 


D.  Dissolution  at  sttit  of  stockholdbb  oe  cbbditob. 

Form  No.  698. 

Petition  of  stockholder  or  creditor  for  leave  to  sue.* 

To  the  Court  of 

The  petition  of  A.  B.,  appearing  by  A.  T.,  his  attorney, 
respectfully  shows : 

I.  That  he  is  and  ever  since  the  day  of  >  18    > 

has  been  a  stockholder  in  the  Company  of  [<»•,  a 

creditor  of  the  Company  of — dec,  alleging  facts?    See 

Form  690]. 

'  This  clause  Is  not  necessary  if  the  ^  The  preliminary  request  to  the 

receiver  be  a  statutory  receiver;  but  attorney-general  may  be  easily  adapted 

if  leave  to  institute  any  specific  action  from  Form  289,  Volume  I,  p.  575. 

or  proceeding  is  desired  it  may  be  '  Insolvency  or  dissolution  of  cor- 

stated  here  or  a  separate  application  poration  makes  no  exception  to  the 

made.  rule  requiring  a  creditor  to  have  judg- 
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II.  That  the  said  Company  is  a  corporation  organized 
by  and  under  the  laws  of  the  State  of  New  York,  and  has  its 
principal  office  for  the  transaction  of  business  in  the  [city  and] 
county  of            ,  in  the  State  of 

III.  That  on  the  day  of  ,  18  ,  your  petitioner 
submitted  to  the  attorney-general  of  this  State  a  duly  verified 
statement  of  facts,  of  which  a  copy  is  hereto  annexed,  showing 
grounds  for  an  action  against  said  corporation  under  §  1785  of 
the  Code  of  Civil  Procedure,  and  that  the  said  attorney-general 
has  omitted  for  sixty  days  thereafter  to  commence  an  action  as 
there  requested. 

Wheeefoke,  your  petitioner  asks  leave  to  commence 
an  action  for  the  purpose  on  the  grounds  indicated  in  said 
request. 

{^Signatv/re.l 

£  Verification  as  m  Form  494,  p.  5,  of  this  Volume.] 


Form  No.  699. 

Order  granting  leave  to  stockholder  or  creditor  to  commence  action 

for  dissolution. 

At  a  special  term  [d&c,  as  in  Form 
No.  493,^.  4,  of  this  Volume]. 


In  the  Matter  of  the  Application 

of  A.  B., 
For  Leave  to  Commence  an  Action 

for  the  Dissolution  of  the 

Company. 


It  appearing  from  the  annexed  petition  of  A.  B.,  a  creditor 
[or,  stockholder]  of  the  Company,  verified  the   ■        day 

of  ,  18     ,  that  on  the  day  of  ,  18     ,  the  said 

petitioner  submitted  to  the  attorney-general  of  this  State  a 
written  statement  of  facts,  verified  by  oath,  showing  grounds 
for  an  action  under  §  1785  of  the  Code  of  Civil  Procedure, 

ment.  Herring  v.  N.  Y.,  L.  E.  &  "W.  action  by  "  any  creditor."  Matter  of 
R.  Co.,  63  How.  Pr.,  497.  Pontius,  26  Hun,  333. 

Otherwise  of  a  statute  authorizing 
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against  the  Company,  a  corporation  created  by  and  under 

the  laws  of  this  State,  and  having  its  principal  office  in  the 
[city  and]  county  of  ;  and  it  further  appearing  that  the 

said  attorney-general  has  omitted  for  sixty  days  after  the  said 
submission  to  commence  an  action  specified  in  said  §  1785  of 
said  Code  for  a  dissolution  of  said  corporation  ;  and  that  the 
aforesaid  grounds  constitute  a  prima  facie  case  for  the  dis- 
solution of  said  corporation. 

Now,  on  motion  of  N.,  Y.  &  C,  attorneys  for  said 
petitioner : 

Oedeeeb,  that  A.  B.,  the  said  petitioner,  be  and  he  is 
hereby  granted  leave  to  commence  an  action  in  this  court 
against  ftie  said  Company,  and  such  other  persons  as  he 

may  be  advised  are  proper  parties  to  such  action,  for  a 
dissolution  of  said  corporation  upon  the  grounds  specified  in 
said  petition. 

Enter :  [signature  of  judge  lyy  initials  of  na/me  and  title.] 


Form  No.  700. 

Order  eiuoining  creditors  from  suing  corporation  pending  action  for 
sequestration  or  dissolution,  &c.' 

[3fa/i/  he  inserted  in  order  appointing  receiver,'^  Farm  697.] 
\lf  made  as  a  separate  order,  title  {court  order)  and  reci- 
tals will  be  as  in  other  cases  ;  see  Form  493,  p.  4,  of  this  Vol- 
ume ;  adding  recital  of  service  of  motion  papers  and  form  of 
proposed  order  on  attorney-general,  or  his  appearam.ce^  unless 
the  action  is  iy  him  ;  am,d,  (f  the  court  require  security,^  add- 
ing :  and  the  plaintiff  having  given  security  as  required  by  the 
court  in  the  sum  of  dollars]  :  ® 

>  Sustained  in  Hutchinson  ®.  N.  Y.  i>.  Elliott,  16  N.  T.,  377;  affi'g  liEm. 

Central  Mills,  2  Abb.  Pr.,  394.  Pr.,  339;   WoerislioJGEer  i>.  North  Riv- 

2  Or  it  may  be  made  at  any  stage  er  Constr.  Co.,  99  2f.  Y.,  398;  6.  c,  3 

of  the  action,    jff.  T.  Code  Civ.  Pro.,  Northeastern  Rep.,  47.    This  will  be 

§  1806.      ■  done  if  the  actions  -will  hamper  the 

The  Supreme   Court  having  ac-  receiver  and  increase  expenses.  Att'y- 

quired  jurisdiction  of  proceedings  for  Gen'l  v.  N.  A.  L.  Ins.  Co.,  6  Abb.  N. 

■winding  up  the  affairs  of  the  corpora-  C,  298,  308. 

tion.and  having  appointed  a  receiver,  '  See  p.  127. 

has  jurisdiction  to  stay  the  suit  of  a  *  The  statute  as  to  security  on  en- 

creditor  brought  to  recover  assets  to  joining  proceedings  at  law  does  not 

which  the  recelveris  entitled,  in  what-  apply.    Hutchinson  ».  N.  T.  Central 

ever  court  such  suit  may  be  pending.  Mills,  2  Abb.  Pr.,  394 

In  re  Att'y -Gen'l  «.  Guard.  Mut.  Life  ">  See  p.  62,  and  note. 
Ins.  Co.,  77  JT.  Y..  272 ;  8.  p.,  Rankine 
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Oedeeed,  that  all  the  creditors  of  the  defendant  the 
Company  [and  other  persons  making  claims  against  it]  be  and 
they  are  hereby  enjoined  and  restrained  from  commencing, 
continuing  or  carrying  on  any  suits  or  proceedings  [in  the 
nature  of  actions  at  law']  against  the  said  corporation  [or, 
against  the  defendants  herein,  or  any  of  them  ^],  or  issuing  any 
execution,  process  or  proceeding  upon  any  judgment  or  order 
now  obtained  or  hereafter  to  be  obtained  against  such 
corporation  [or,  any  of  such  defendants],  or  levying  upon, 
seizing,  selling,  or  advertising,  or  taking  any  steps  to  levy  upon, 
seize,  sell  or  advertise,  or  in  any  other  way  proceeding  in  any 
such  actions  or  judgments  until  the  further  order  of  this  court 
[except  that — names — may  proceed  to  judgment  in  the  action 
already  brought  by  them,  such  judgment  to  stand  as  security 
merely,  until  the  further  order  of  the  court,  and  subject  to  its 
judgment  on  the  validity  and  efEect  thereof  in  this  action ']  [and 
except  that — name — may  proceed  to  judgment  in  the  action 
already  brought  by  him  against  the  said  Company,  and 

may  enforce  such  judgment  by  execution  against  any  property 
attached  by  him  in  said  action  before  the  making  of  this 
order].* 


SECTION  II. 
Secukitt  and  Oath. 

1.  Secnrity.  (702.)  Petition  to    cancel    receiver's 

2.  —  renewing.  bond. 

8.  Oath.  (703.)  Order     canceling     receiver's 

bond. 
FoKMS.  (704.)  Oath  of  statutory  receiver. 

(701.)  Bond  of  receiver. 

1.  Security.'] — The  N.  Y.  statute,'  embodying  the  former 
practice,  requires  a  receiver  (unless  a  trust  company),"  to  give 
bond  with  at  least  two  sufficient  sureties,  in  a  sum  fixed  by  the 
court,  judge,  or  referee  making  the  appointment.  A  fidelity 
or  surety  company  is  equivalent  to  two  sureties.' 

'  This  clause  is  no  longer  appropri-  Ref.  Co.,  13  Abb.  Pr.,  3tl;  s.  c,  31 

ate.    If  there  are  exceptional  actions  How.  Pr.,  313,  affl'd  in  36  Ba/rb.,  356. 

they  better  be  expressly  excepted.  ■*  See  Woerishofier  v.  North  River 

2  See  JV.  r.  Code  Ow.  Pro.,  §  1806.  Constr.  Co.,  101  N.  T.,  398;  s.  c,  3 

'  See  Galwey  v.  U.  8.  Steam  Sug.  Northeastern  Bep.,  47. 

"  JV.  T.  Code  Cw.  Pro.,  §  715;   s.  p.,  Mechanics'  Fire  Ins.  Co.  case,  5  Abb. 
Pr..  444:. 

0  K  Y.  L.  1885,  p.  735,  c.  435.  '  Vol.  I,  p.  468,  n.  4 
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The  condition  of  the  bond  of  a  statutory  receiver,^  and  of  a 
temporary  receiver  in  corporation  cases,  should  regularly  extend 
also  to  duly  accounting  for  all  moneys  received  by  him;*  a 
matter  which,  however,  is  doubtless  implied  in  the  ordinary 
common-law  receiver's  bond. 

2.  —  renewing.] — When  security  has  once  been  given,  it  is 
in  the  discretion  of  the  court,  or  the  judge  making  the  order 
out  of  court,  or  of  his  successor,  to  direct  the  receiver  to  give 
a  new  bond  with  new  sureties.'  The  fact  that  a  surety  dies  or 
becomes  insolvent  does  not  entitle  a  party  to  a  new  security,  as 
matter  of  right.* 

3.  Oath.] — An  oath  is  not  required  of  a  receiver,  unless  by 
some  statute,  or  rule  of  court ;  as  in  the  case  of  statutory  re- 
ceivers in  New  York,  including  a  temporary  receiver  in  corpo- 
ration cases.' 


IV.    Security  and  Oath. 

Form  No,  701. 

Bond  of  Receiver.' 

Know  all  men  by  these  presents,  that  we,  E.  C,  of  , 

principal,  and  E.  F.,  of  [state  vocation],  and  G.  H.,'  of 

[state  vocation],  sureties,  are  held  and  firmly  bound  unto  the 

'  See  paragraph  5,  p.  119. 

'  A  receiver  in  an  action  to  sequestrate  and  distribute  the  property  of  a 
corporation  or  in  an  action  by  the  attorney-general  in  equity,  or  by  a  stock- 
holder or  creditor,  to  dissolve  it  or  forfeit  its  franchises  (library  companies, 
religious  corporations,  select  schools  and  academies  incorporated  by  the 
regents  or  by  statute  and  municipal  and  political  corporations  excepted), 
whether  permanent  or  temporary,  must  qualify  as  prescribed  by  law  for  the 
qualification  of  a  receiver  on  voluntary  dissolution.  iV.  T.  Code  Ow.  Pro., 
§  1788. 

'N.  Y.  Code  Civ.  Pro.,  §  715  (excepting,  however,  cases  where  other 
special  provision  is  made  by  law,  as  in  the  case  of  a  statutory  receiver),  s.  p.. 
Vol.  I,  p.  490. 

*  Haulenbeck  v.  Heacock,  47  Supr.  Ct.  {J.  &  S.),  533. 

As  to  the  proper  Form  for  drawing  such  bonds,  see  "Walton  v.  Williams 
(Fa.,  1886);  10  Fas.  Law  Journ.,  280,  and  cas.  cit 

'  See  note  3  (abovi). 

6  See  as  to  bonds  generally,  Vol.  \,  N  Y  Code  Civ.  Pro.,  %  715,  unless  a 

p.  63.    A   trust   company   may  act  guaranty  or  fidelity  company  signs, 

without  giving  bond.    If.  Y.  L.  1885,  Vol,  I,  p  468     A  bond  with  only  one 

p.  735,  c.  435.  surety  is  amendable.    Holmes  «.  Mc- 

■>  The  receiver  must  himself  sign,  Dowell,  15  Hun,^  585;  affi'd  on  this 

and  two  sureties  are  necessary,  under  opinion  in  76  N.  Y.,  596. 
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'  People  of  the  State  of  New  York,  in  the  sum  of  dollars,^ 

:lawful  money  of  the  United  States  of  America,  to  be  paid  to 
■the  said  the  People  of  the  State  of  New  York ;  for  which  pay- 
ment well  and  truly  to  be  made,  we  and  each  of  us  bind  our- 
Cselves  respectively,  and  our  respective  lieirs,  executors,  and  ad- 
ministrators, jointly  and  severally,  firmly  by  these  presents. 
Sealed  with  our  seals,  and  dated  the  day  of  ,  18    , 

Wheeeas,  by  an  order  of  the  court  of  ,  bearing 

'  date  the  day  of  ,  18     ,  made  at  a  special  term  there- 

of, held  on  said  day  at  ,  in  an  action  wherein  A.  B.  is 

plaiptiff,  and  Y.  Z.  and  others  are  defendants,  [here  hriefly  state 
object  of  the  order,  e.  g.,  thus  .'I  the  above-bounden  E.  C.  was 
appointed  receiver  of  the  partnership  property  and  assets  of 
said  plaintiff  and  defendants  [or  thus,  it  was  referred  to  R.  F. 
to  appoint  a  receiver  of  ,  and  to  take  due  security  from 

such  receiver;  and  whereas,  said  referee  has  appointed  the. 
above-bounden  R.  C] : 

Now  the  condition  of  this  obligation  is  such  that  if  the 
above-bounden  R.  C.  shall,  according  to  the  rules  and  practice 
of  the  court,  duly  file  his  inventory,  and,  annually  or  oftener  if 
thereunto  required,  duly  account  for  what  he  shall  receive  or 
have  in  charge  as  receiver  in  the  said  cause,  and  pay  and  apply 
what  he  shall  receive  or  have  in  charge  as  he  may,  from  time 
to  time,  be  directed  by  the  court;  and  do  and  perform  his 
oflSce  of  receiver  in  all  things  according  to  the  true  intent  and 
meaning  of  the  aforesaid  order  : 

[Or,  vmder  N.  Y.  Code  Civ.  Pro.,  %  115,  the  following 
short  condition  is  valid,  unless  the  court  require  more ;]  that  if 
the  above-bounden  R.  C.  shall  faithfully  discharge  his  duties  as 
such  receiver  [adding,  in  case  of  a  statutory  receiver,^  or  tem- 
fora/ry  receiver  in  corporatimi  cases  {paragraph  l,p.  201)],  and 
shall  duly  account  for  all  moneys  received  by  him  : ' 

Then  this  obligation  shall  be  void,  otherwise  to  remain  in 
full  force.  [^Signatures  and  seals.'] 

Sealed  and  delivered  in 
the  presence  of 

[  Witness}. 

[Achnowledginent,  affidamit  of  sufficiency,  and  approval, 
as  in  Forms  496  to  499,^.  6,  <S:c.    File  and  record.^} 

>  The  amount  is  usually  double  1883;  49  L.  T.  R.  iV.  S.,  467;  Com- 

the  value  of  the  property  or  if  the  monwealth  v-  Gould,  118  Mass.,  SOO; 

property  be  real  estate,  then  double  Thomson?).  McGregor,  81  W.  T.,  593; 

the  yearly  value.  s.  c,  9   Abb.  JV.    C,  138;  rev'g  45 

'  See  paragraph  1  (above).  Super.  Ct.  {J.  &  8.),  197. 

»  Smart  v.  Flood  &  Co.,  Chan.  Div.,        *  N.  T.  L.,  1887,  c.  373,  p.  107. 
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Form  No,  702. 
Petition '  to  cancel  receiver's  bond. 

[Title  of  court  and  acdon.] 
To  the  Court «  of 

The  petition  of  E.  C.  shows : 

I.  That  by  order  made  in  this  cause,  dated  on  the         day  of 
last,  your  petitioner  was  duly  appointed  receiver  of  {fyriefiy 

indicating  what  •  or  if  appointment  was  hy  referee,  say:]  it 
was  referred  to  R.  F.,  of  ,  to  appoint  a  receiver  of  [briefly 

indicating  wAa^J,  and  pursuant  thereto  the  said  R.  F.  appointed 
your  petitioner  receiver  thereof. 

II.  That  on  the  day  of  ?  18     ,  your  petitioner, 
.  together  with  E.  F.  and  G.  H.,  entered  into  a  bond  to  ,  in 

the  sum  of  dollars,  conditioned  for  [state  conditions  as 

in  hand. — If  a  statutory  receiver,  or  temporary  receiver  in  cor- 
poration case,  add,  and  took  the  oath  prescribed  by  law].* 

III.  That  your  petitioner  has  passed  his  accounts,  down  to 
the  day  of  ?  18  ,  before  R.  F.,  the  referee 
appointed  for  the  purpose,  who  has  certified  that  there  then 
remained  in  your  petitioner's  hands,  on  the  balance  of  his  ac- 
count, the  sum  of  dollars,  which  belonged  to  [the 
defendant  Y.  Z.]. 

IV.  That  by  an  order  made  in  this  cause,  dated  on  the 

day  of  last,  it  was  ordered  that  your  petitioner  should 

deliver  to  [the  defendant  Y.  Z.]  possession  of  so  much  of  testa- 
tor's real  estate  as  then  remained  unsold,  and  that  he  should 
pay  to  [said  Y.  Z.]  the  said  sum  of  dollars,  the  balance 

remaining  in  your  petitioner's  hands  as  aforesaid ;  and  there- 
upon he  was  to  be  discharged  from  the  said  receivership,  and 
might  apply  to  the  court  to  have  the  aforesaid  bond  cancelled. 

V.  That  possession  of  said  real  estate  then  remaining  un- 
sold has  been  accordingly  delivered  to  [said  Y.  Z.],  and  said 
balance  of  dollars  reported  to  be  in  tlie  hands  of 
your  petitioner  has  also  been  paid  to  [said  Y.  Z.],  pursuant  to 
said  order,  and  his  receipt,  duly  acknowledged,  is  hereto  an- 
nexed. 

'  Or  raay  apply  on  affidavits  See  As  to  notice  to  attorney-general, 
Vol.  I,  p.  333.  see  p.  127. 

'  As  to  the  place  for  applying  in 
corporation  cases,  see  p.  123. 
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"Whebefoee,  your  petitioner  prays  that  the  aforesaid  bond 
may  be  cancelled. 

[Date.']  [Signahi/re.] 

[  Verification  as  in  Form  494,  _p.  6,  of  this  Vol.'] 
[Notice  of  ^presentation,  see  Vol.  I,  x>P-  347,  348.] 


Form  No.  703, 
Order  cancelling  receiver's  bond. 

At  a  special  term  \_&c..  as  in  Form 
JVo.  4:93,  p.  4,  of  this  Volums], 
[Title  of  action.] 

On  reading  [a  certified  copy  of]  the  order  [or,  judgment]  of 
this  court,  made  and  entered  herein  on  day  of  , 

18     ,  and  on  reading  and  filing  the  affidavit  [or,  petition]  of 
W.  J.  B.,  the  receiver  herein  [and  the  certificates  of  the 
Trust  Conapany  of  ,  and  the  vouchers  annexed  to  and 

forming  a  part  of  said  affidavit],  and  it  appearing  to  the  court 
by  said  affidavit,  [certificates  and  vouchers]  that  the  receiver 
has  in  all  respects  complied  with  the  provisions  of  the  afore- 
said order  or  judgment  of  this  court  [if  on  default,  add,  and 
on  proof  of  dne  notice  of  this  motion  to  Y.  Z.,  am,d  include 
attfjrney-general  in  corjporation  action  if  required  hy  pa/ragr. 
18,  j>.  127],  and  after  hearing  A.  T.,  of  counsel  for  ,  and 

T.  Z.  [or,  no  one  appearing]  for  in  opposition ;  now, 

on  motion  of  A.  T.,  attorney  for  said  receiver, 

Oedeeed,  that  the  bond  of  said  W.  J.  B.,  the  receiver  here- 
in, given  pursuant  to  the  order  of  this  court  on  the  day  of 
,  18  ,  which  was  filed  with  the  clerk  of  this  court  on 
the  day  of  »  IS  ,  be  cancelled  and  delivered  up  to 
the  said  W.  J.  B.,  by  the  said  clerk  [and  if  the  iond  has  teen 
recorded,  add :  and  that  the  said  clerk  note  upon  the  margin 
of  the  record  of  said  bond  that  it  has  been  cancelled,  with  a 
reference  to  this  order]. 
Enter :  [signature  of  judge  l>y  initials  of  name  and  title.] 
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Form  No.  704. 
Oath  of  statutory  receiver. 

[Title  of  court  <md  case.] 

I,  the  undersigned,  R.  C  do  solemnly  swear  that  I  will 
well  and  faithfully  execute  the  trust  by  my  appointment  as  re- 
ceiver herein  reposed  in  me,  according  to  the  best  of  my  skill 
and  understanding.* 


SECTION  ni. 

THE   EECEIVEe's    TITLE,    POSSESSION,    AND   CONTROL. 

1.  Form  and  effect  of  aBsigmneBt.  (Vll.)  Deed  conveying  real  estate  to 

2.  Compelling  assignment.  receiver. 

3.  Power  of  court  to  dispense  with  as-        (V12.)  Petition  by  receiver  to  compel 

signment.  the  payment  and  delivery  of 

specific  assets. 
PoBMS.  C^IS.)  AflSdavit  on  behalf  of  receiver 

,^,„,         ,,  J.       ir   J.  to  obtain  delivery  of  books 

(TO5.)  Order  of  reference  to  effect  ^^^ 

....  .  ,.T  *j;*"^f«''  ^°v?'=*^7^''-  .  (TU.)  -  for  motion  to  compel  ten- 

(-706.)  Notice  to  debtor  to  appear  to        ^       '      ^^^^  ^^ 

,H„H  N   .  ^«  e^^'?™^^-    „  ,  (716.)  —   to   obtain   order    staying 

(707.)  Another  Form.-Summon3  by  ^       '      other    actions   affecting  as- 

referee.  ^^^.g 

(708.)  Order  by  referee  that  defend-  ^^^g  .  Order  forbidding  any  interfer- 
ant  deliver  and  convey  to  >      ence  by  suit  a|ainst  receiver, 

,.,^„^   ,  i'?"^^"'^"- ,  ,,.  .  Ac,  except  to  enforce  pre- 

(709.)  Assignment  (general)  to  receiv-  existing  liens. 

er  of  partnership  assets.  ° 

(710.)  Approval  by  referee  of  assign- 
ment to  receiver. 

1.  Form  and  effect  of  assignment.'] — In  the  assignment  by  a 
debtor  under  a  creditor's  bill,  it  is  proper  to  insert  an  excep- 
tion of  property  exempt  by  law  from  execution,  even  if  the 
debtor  has  made  a  sale  of  all  his  furniture,  and  it  has  been  set 
aside  as  against  creditors.* 

An  exception  of  property  held  for  the  defendant  under  a 

'  Required  by  2  B.  8.,  39,  §  5. 


^  Sheldon  v.  Weeks,  T  N.  T.  Leg.  Obs. ,  57.  The  sixty  days'  earning  ex- 
emption depends  on  evidence  before  the  court  or  referee.  JT.  F  Code  Giv. 
Pro.,  §  1879. 
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trust  created  by  another  person  should  be  in  the  language  of 
the  statute,  and  not  an  exception  of  particular  property  as 
within  the  statute,'  unless  the  particular  property  has  been 
ascertained  by  the  court  or  a  reference. 

An  assignment  by  the  debtor  to  the  receiver  of  all  his  real 
property  leaves  no  residuary  interest  in  the  debtor.  Under 
the  final  judgment,  a  purchaser  acquires  all  the  interest  which 
a  debtor  had  in  the  lands  at  the  time  of  his  conveyance  to  the 
receiver ;  so  that  a  judgment  recovered  against  the  debtor 
after  the  conveyance  does  not  create  a.lien  upon  the  lands.' 

2.  Compelling  assignment.'] — ^The  grounds  of  a  receiver's 
title  have  already  been  indicated.' 

The  party  cannot,  by  denying  the  ownership  of  property, 
escape  the  obligation  to  make  a  formal  general  assignment.* 

3.  Power  of  court  to  di^ense  with  assignment.] — It  is  not 
to  be  inferred,  from  what  has  been  previously  said,'  that  an 
assignment  is  indispensable.  The  court  are  not  dependent  on 
the  presence  and  signature  of  the  defendant,  and  their  power 
cannot  be  nullified  by  his  absence  or  refusal.  In  a  substantial 
sense  the  dominion  and  disposing  power  over  property  under 
receivership  is  in  the  court  itself.  The  court  can  transplant 
the  title  without  the  aid  of  a  recalcitrant  defendant.  In  some 
cases  relating  to  specific  property,  this  may  be  appropriately 
done  by  the  judgment  itself  declaring  the  defendant  to  hold 
merely  in  trust  for  plaintiff,  and  enjoining  defendant,  and  all 
claiming  under  him  from  asserting  title.    In  other  cases  the 

>  3  B.  8.,  173,  38;  KY.  Code  Cm.  Pro.,  §  1879.  Otherwise,  in  the  injunc- 
tion.    Eider  v.  Mason,  4  Sandf.  Chan.,  351. 

»  Chautauque  Co.  Bank  v.  White,  6  iy^.  7!,  236;  s.  p.,  ^9  N.Y.,  275. 

As  to  whether  the  assignment  can  be  sustained  independent  of  the  validity 
of  the  order  to  malje  it,  see  Rockwell  v.  McGovern,  69  N.  T.,  294,  afB'g  40 
Buper.  Ct.  \j.  &  8.).  118,  and  modifying  Rockwell  ».  Brown,  54  JV.  T.,  210, 
which  rev'd  33  Super.  Ct.  (J.  &  8.),  380;  s.  c,  11  Abb.  Pr.,  Jf.  8.,  400. 

'  Page  132. 

4  Booth  «.  Clark,  17  Hovj.  U.  8.,  322,  339,  and  cas.  cit. 

And  one  who  is  not  a  party  to  a  creditor's  suit  cannot  object  to  the  receiv- 
er's title,  that  the  debtor's  tenant  was  not  served  with  a  copy  of  the  order  ap- 
pointing the  receiver,  or  that  he  did  not  attorn  to  the  receiver.  Albany  City 
Bank  ®.  Schermerhom,  Clarke.  397;  reversed,  on  the  question  of  contempt,  in 
10  Paige,  263. 

'  Paragr.  38,  &c.,  p.  133. 
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form  of  record  title  is  preserved  by  the  court's  appointing  a 
commissioner  to  convey  in  the  name  of  the  defendant.* 

In  accordance  with  these  principles,  it  has  recently  been 
held  that  when  a  receiver  of  real  and  personal  property  dies, 
after  having  taken  an  assignment,  the  title  vests  in  the  court, 
and  the  court  can  confer  it  on  a  new  receiver,  by  appointing 
hinl  as  the  successor  of  the  deceased.' 


Form  No.  705. 
Order '  of  reference  to  effect  transfer  to  receiver. 

At  a  special  term  [c&c,  as  m  Form 
No.  493,  p.  4,  of  this  Vohime]. 

\_Title  of  action.] 

\_ReGite  'briefly  the  state  of  the  cause,  or  refer  to  the  motion 
papers — e. g.,  thus:]  The  isues  of  the  fact  in  this  cause  having 
been  tried,  and  it  having  been  found  by  verdict  [or,  the  deci- 
sion of  the  judge],  duly  entered,  that  [cfec,  indicating  the 
decision] . 

\_0r  thus  ;]  On  the  complaint  in  this  action,  and  on  read- 
ing and  filing  the  annexed  proof  of  due  service  thereof,  with 
the  complaint,  more  than  twenty  days  since,  [and  of  notice  of 
this  motion]  and  that  no  answer  or  demurrer  [or  appearance] 
has  been  put  in,  and  after  hearing  A.  T.,  of  counsel  for  the 
plaintifi,  and  T.  Z.,  of  counsel  [or,  and  no  one  appearing]  for 
the  defendant,  in  opposition  ;  now,  on  motion  of  A.  T.,  attor- 
ney for  the  plaintiff : 

Oedeeed,  that  it  be  referred  to  E.  F.,  of  ,  to  examine 

the  defendant  and  such  witnesses  as  shall  be  produced  before 
him,  concerning  the  property  and  assets  of  said  defendant,  and 
report  the  same  to  the  court  without  delay,  and  [here  continue 
with  direction  as  to  transfer  of  assets  to  receiver  y  see  Form 
680]. 
Enter :  [signature  of  judge  "by  initials  of  name  and  title.] 

•  See  p.  134,  note  3. 

'  NicoU  ».  Boyd,  90  iV!  F. ,  516. 


'  Direction  to  deliver  may  be  in-         As  to  notice  to  Attomey-Gfeneral, 
eluded  in  the  original  order.  see  p.  127. 

As  to  place  of  applying  in  corpo- 
ration cases,  see  p.  133. 
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Form  No.  706. 
Notice  to  debtor  to  appear  to  be  examined. 
{Mitifle,  unless  indorsed  on  order,] 

Take,  notice,  that  yout  are  required  to  appear,  pursuant  to 
the  within  order,^  before  R.  F.,  the  referee  therein  named,  at 
his  office,  *  JSIo.        ,  street,  in  the  city  of  ,  on  the 

d&y  of  ,  18     ,  at  o'clock  in  the  noon,  ^ 

to  be  examined,  under  oath,  concerning  your  property  [or,  the 
property  of  ]  ;  and  that  you  are  required  to  produce, 

then  and  there,  before  said  referee,  your  [staimff  what  boohs 
and  papers]. 

[Date.]  [Signature  and  cffioe  address  of], 

[Address.]  PlaintifE's  attorney. 


Form  No.  707. 
Another  Form. — Summons  by  referee. 

[Title  of  court  and  action.] 
[Address  to  defendant  or  witness.] 

You  are  hereby  required  to  attend  before  the  undersigned, 
a  referee  appointed  by  the  court  to  examine  the  defendant  and 
witnesses  [as  to  his  property],  and  direct  a  transfer  to  the 
receiver  in  this  action,  at  the  office  of  said  referee  [conOmie  as 
in  preceding  Form,  from  the  *]. 

[Date.]  [Signature  of], 

Eeferee.* 

[Signature  and  office  address  of]. 

Attorney  for  [plaintiff].^ 


Form  No.  708. 
Order  by  referee  that  defendant  deliver  and  convey  to  receiver.* 

[Title  of  court  and  action,] 

It  appearing  to  my  satisfaction,  by  the  examination  of  the 
defendant  Y,  Z.  [and  of  O.  P.  and  Q.  K.,  produced,  sworn  and 

*  To  lay  foundation  for  proceed-  the-  time,  indorse  or   imderwrite  it. 

ings  for  contempt,  the  notice  should  with  signature  and  address  of  attor- 

refer  definitely  to  the  order.     Hoi-  ney,  and  serve  it,  instead  of  this  notice, 

comb  «.  Jackson,  3  Edw.,  620.  '  Should  be  signed  by  the  referee 

If  the  order  does  not  fix  the  time,  personally, 

but  leaves  it  to  be  fixed  by  the  referee,  *  Vol.  I,  p.  96. 

take  an  order  from  the  referee  fixing  ■*  As  to  the  cases  in  which  the  ap- 
VoL.  II.— 14 
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examined  before  me  as  witnesses],  on  the  reference  before  me 
held  pursuant  to  the  order  appointing  me  referee  herein, 
bearing  date  on  the  day  of  ,  18    ,  that  said 

defendant  has  certain,  goods  and  chattels,  as  of  his  own 
property,  and  now  in  his  possession,  to  wit  {describing  them 
generally] ;  also  certain  bills,  notes  and  evidences  of  debt,  that 
is  to  say  {spedfying  therri\,  in  his  possession  ;  also  certain 
accounts,  the  books  of  original  entries  of  which  are  in 
possession  or  under  the  control  of  said  defendant  Y.  Z.  [c&c, 
stating  as  partioula/rly  as  may  he  the  hind  and  description  of 
proverlyy  discovered  upon  such  examination]  : 

I,  the  undersigned  referee,  do  hereby  order  and  direct  that 
the  said  defendant  do,  within  days  from  the  date  hereof, 

deliver  over  to  R.  0.,  the  receiver  in  this  action,  the  said 
personal  property,  bills,  notes  and  evidences  of  debt,  and  books 
of  account  [each  of  said  defendants  delivering  to  said  receiver 
so  much  of  said  property,  bills,  notes,  evidences  of  debt  and 
books  of  account  as  may  be  in  his  separate  possession] ;  and 
also  all  other  property  (not  exempt  from  execution  ^),  evidences 
of  debt,  books  of  account  [tfec],  owned  by  said  defendant  [or, 
either  of  them]  at  the  time  of  the  commencement  of  this 
action,  and  which  are  susceptible  of  delivery,  in  the  possession 
of,  or  Tinder  the  control  of  such  defendant. 

And  I  further  order  and  direct  that  said  defendant  Y.  Z. 
execute  and  deliver  [a  general  assignment  to  said  receiver,  to  be 
approved  by  me  ;  and  also  execute,  acknowledge  and  deliver  to 
said  receiver]  under  my  direction,  a  conveyance  and  assignment 
of  the  real  estate  mentioned  in  said  complaint,  and  of  the  rents, 
issues  and  profits  thereof. 

[Signature  of], 

[Date.]  Referee. 


Form  No.  709. 
Assignment  (general)  to  receiver  of  partnership  assets. 

This  indenture,  made  the         day  of  >  18    ,  between 

"W.  X.  and  Y.  Z.,  heretofore  partners  in  trade,  doing  business  in 
tlie  city  of  ,  under  the  style  of  ,  of  the  first  part ; 

and   R.   C,   of  ,  receiver  of   the  estate  and  effects 

hereinafter  referred  to,   appointed    by   the  Court  of 

,  of  the  second  part. 

pointment  operates  as  an  assignment,    sixty    days'    earnings    (in   creditor's 
gee  p.  132.  action),  see  N.   T.   Code  Civ.  Pro., 

1  See  p.  206,  paragraph  1.    As  to    §1879. 
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Wheeeas,  by  an  order  of  the  said  court,  made  at  [a  special 
term  held  at  ,  on  the  day  of       -      ,18    ],  in  an 

action  wherein  the  said  W.  X.  was  plaintiff  and  the  said  Y.  Z. 
was  defendant,  it  was  ordered  that  it  be  referred  [cfec,  here  re- 
cite the  provision  of  the  order] ;  and  whereas  the  said  party  of 
the  second  part  has  been  duly  appointed  such  receiver,  and  has 
given  and  filed  the  requisite  security,  pursuant  to  law  and  to 
said  order : 

Now  THIS  INDENTURE  WPTNESSETH,  that  the  Said  parties  of 
the  first  part,  in  obedience  to  the  said  order,  and  in  considera- 
tion of  the  premises  aforesaid,  and  of  one  dollar  to  each  of 
them  in  hand  paid  by  the  said  party  of  the  second  part  at  or 
before  the  execution  hereof,  the  receipt  whereof  is  hereby 
acknowledged,  have,  and  each  of  them  has  conveyed,  assigned, 
transferred  and  delivered  over,  and  by  these  presents  do,  and 
each  of  them  does  convey,  assign,  transfer  and  deliver  over 
unto  the  said  party  of  the  second  part,  under  the  direction  of 
the  said  referee,  testified  by  his  approval  indorsed  hereon,  all 
and  every  the  stock  in  trade,  good  will,  estate,  real  and 
personal,  chattels-real,  moneys,  outstanding  debts,  things  in 
action,  equitable  interests,  property  and  effects  whatsoever  and 
wheresoever  of  or  belonging  or  due  to  the  said  firm  or  to  the  said 
parties  of  the  first  part  as  partners  therein,  or  in  which  the  said 
firm,  or  they  or  either  of  them  as  such  partners,  had  any  estate, 
right,  title  or  interest  at  the  time  of  the  commencement  of  said 
action,  to  wit,  on  the         day  of  last ;  and  also  all  deeds, 

writings,  leases,  muniments  of  title,  books  of  account,  papers, 
vouchers  and  other  evidences  whatsoever  relating  or  appertain- 
ing thereto : 

To  HAVE  AND  TO  HOLD  the  samc  unto  him  the  said  party 
of  the  second  part,  as  such  receiver  as  aforesaid,  and  to  his 
successors  and  assigns,  subject  to  the  order,  direction  and 
control  of  the  said  Court.    And  for  the  better  and  more 

effectually  enabling  the  said  party  of  the  second  part,  his 
successors  and  assigns,  to  recover  and  receive  any  part  of  the 
stock,  estate,  book-debts,  property,  choses  in  action  and  effects 
hereby  conveyed,  assigned  and  transferred,  they,  the  said  W.  X. 
and  Y.  Z.,  have  made  and  appointed,  and  by  these  presents  do 
make  and  appoint  the  said  R.  C,  party  of  the  second  part,  his 
successors  and  assigns,  the  attorney  and  attorneys  of  them,  the 
said  parties  of  the  first  part,  in  their  names  or  in  his  own  name, 
to  commence,  continue,  discontinue  and  again  bring,  perfect  and 
carry  out  actions  and  suits  and  special  proceedings  against  any 
persons  or  corporations  for  or  on  account  of  all  or  any  part  of  the 
said  estate,  stock,  property,  book-debts,  choses  in  action  or  effects. 
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In  -wTrirESS  whereof  the  said  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first  above 
written. 

[Signatures  cmd  seals.'\ 
Sealed  and  delivered 
in  the  presence  of 

[  Wiimess]. 

[Acknowledgment  as  in  Form  4Q^,jp.  6,  of  this  Volume.] 


Form  No.  710. 
Approval  by  referee  of  assignment  to  receiver- 

[Title  of  cov/rt  and  action.'] 

I  hereby  approve  the  within  assignment. 

[Signature^] 
[Date.]  Keferee. 


Form  No.  711. 
Deed  conveying  real  estate  to  receiver. 

This  indenture,  made  the         day  of  ,  18    ,  between 

T.  Z.,  of  ,  of  the  first  part,  and  R,  C,  receiver  appointed 

by  the  Court  of  ,  of  the  second  part : 

"Whereas  [insert  recitals  as  in  Form  709]. 

Now,  THIS  rPTDENTTJEE  WITNESSETH,  that  the  Said  party  of  the 
first  part,  in  obedience  to  the  said  order,  and  in  consideration  of 
the  premises  aforesaid,  and  of  one  dollar  to  him  in  hand  paid 
by  the  said  party  of  the  second  part  before  the  execution 
hereof,  the  receipt  whereof  is  hereby  acknowledged,  has 
bargained,  sold,  aliened,  released  and  confirmed,  and  by  these 
presents  doth  grant,  bargain,  sell,  alien,  release  and  confirm 
unto  the  said  party  of  the  second  part  all  and  every  the  right, 
title,  estate  and  interest  of  the  said  T.  Z.,  party  of  the  first 
part,  of  and  in  all  that  certain  lot  [descrilnng  the  premises], 
together  vrith  the  appurtenances,  rents,  issues  and  profits 
thereof,  and  all  deeds,  evidences,  leases  and  papers  relating 
thereto. 
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To  HAVE  AND  TO  HOLD,  all  and  every  the  same  unto  and  to 
the  use  of  the  said  E.  C,  party  of  the  second  part,  as  such 
receiver,  his  successors  and  assigns. 

In  witness  whereof  the  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

[Signature  and  seal.'] 
Sealed  and  delivered  in 
the  presence  of 

[Signature  of  witness], 
\Adhnowledgment  am.d  refereis  approval  as  under  Form  709.] 
\For  notice  to  quit  gvven  hy  reoei/oer,  see  Volume  /,  p.  534, 

Form  250.] 


Form  No.  712. 

Petition '  by  receiver  to  compel  the  payment  and  delivery  of 
specific  assets. 

[As  in  Form  702,  to  the  *.] 

III.  That  [within  the  week  preceding  the  commencement  of 
this  action]  the  plaintiff  collected  the  following  sums  of  money 
due  and  payable  to  said  firm  from  the  following  named 
creditors : 

[Here  give  particulars.] 

TV.  That  said  plaintiflE  omitted  to  place  said  money  with 
the  other  moneys  of  said  firm,  and  still  retains  the  same  in 
his  possession  and  control. 

V.  That  said  plaintiff  also  has  in  his  possession  and  under 
his  control  other  assets  of  said  firm,  namely  [describing  them], 

VI.  That  said  plaintiff  refuses  to  place  said  sum  of 
dollars  in  the  hands  of   your  petitioner,   and  also  refuses  to 
deliver  said  assets  to  him. 

Wheeefoee  [c&C;  demo/nd  relief  such  as  is  given  hy  an  or- 
der to  pay  ^  or  delAver  ;  *  «ee  Forms  667,  683]. 

[Date.]  [Signature.] 

[  Verification  as  in  Form  494,^.  6,  of  this  Volume.] 
[JVotice  of  presentation  /  see  Volume  I,  pp.  347,  348.] 


'  If  preferred,  may  apply  on  affl-  has  the  power  to  obey.  If  he  states 
davit.  See  Volume  I,  p.  333.  As  to  positively  that  he  has  paid  away  the 
the  noticie  to  be  given  to  the  attoniey-  money,  the  order  should  not  be  grant- 
general  in  corpoTation  cases,  see  p.  ed.  Sheldon  «.  Weeks,  1  N.  T.  Leg. 
127  of  this  YA.  Gbs.,  51. 

2  It  must  appear  that  the  plaintiff  '  A  similar  motion  was  granted  in 


214:  ABBOTT'S  NEW  PRACTICE. 


Form  No.  713. 


Affidavit  on  behalf  of  receiver  to  obtain  delivery  of  books 
and  papers.* 

iTitle  of  c(yu/rt  cmd  cause.] 

R.  C,  being  duly  sworn,  says: 

[I  and  II  as  in  Form  702,  iut  substituimig  "  deponent " 
for  "your  petitioner."] 

III.  That  in  and  by  said  order  the  said  defendant  corpora- 
tion, its  directors,  officers,  agents  and  servants  are  enjoined  from 
interfering  in  any  manner  with  said  receiver  in  the  discharge  of 
his  duty,  and  from  hindering  and  impeding  him  in  any  wise, 
and  from  retaining  any  of  the  property  of  the  defendant 
corporation,  or  disposing  of  the  same,  except  to  deliver  it  to 
deponent  as  such  receiver. 

lY.  That  he  has  received  a  portion  of  the  books  and 
property  of  the  defendant  from  its  president  R.  0.  D.,  in 
whose  charge  and  possession  said  property  was;  but  in  addition 
to  the  property  delivered  to  deponent,  said  B.  still  holds  \heTe 
describe  looks  and  papers  sued  for]. 

V.  That  deponent  has  been  a  director  and  the  treasurer 
of  defendant,  and  has  frequently  inspected  said  books,  letters 
and  papers,  as  has  also  said  W.  M.,  the  secretary  of  said 
defendant,  as  appears  from  his  affidavit  hereto  annexed ;  and 
that  deponent  knows  that  all  said  books  and  papers  are  the 
property  of  and  necessary  to  the  conduct  of  the  business  of 
defendant,  and  necessary  for  deponent  as  receiver,  to  thorough- 
ly inform  him  as  to  his  rights,  duties  and  authority  as  receiver 
as  aforesaid,  and  to  the  conduct  of  his  duties  in  preparing  his 
statements  and  collecting  the  -property  and  assets  of  the 
defendant.  That  deponent  has  made  repeated  demands  for 
said  books  and  papers  from  said  D.,  president  of  defendant,  but 
that  said  D.  has  refused  and  still  refuses  to  deliver  the  same,  or 
to  allow  deponent  to  inspect  or  examine  them. 

YI.  That,  as  he  is  informed  and  believes,  the  said  E.  C.  D. 
has  been  and  is  representing  himself  to  the  fertilizer  trade  and 
to  the  debtors  and  creditors  of  and  those  doing  business  with 
the  defendant  as  its  "  successor "  in  business;  and  thait  such 

Murphy  v.  Duberg,  11  Abb,  N.  C,  Forms  488.  491.  As  to  place  of  appli- 

113.  cation  in  corporation  case,  see  p.  123. 

1  Notice  of  motion,  or  order  to  As  to  notice  to  attorney-general,  see 

show  cause,  may  be  adapted  from  p.  127. 
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statements  and  representations  are  calculated  materially  to 
hinder  and  impede  deponent  in  transacting  the  business  of  the 
receivership  of  defendant,  and  are  contrary  to  the  terms  of  said 
order  of  appointment  ^nd  to  the  existing  facts. 

YII.  That  deponent  desires  an  order  to  show  cause  herein 
for  the  reason  that  any  delay  suffered  by  him  in  winding  up  the 
business  of  said  defendant  and  collecting  its  property  and  assets 
is  attended  with  a  further  depreciation  of  the  same,  defendant 
being  hopelessly  insolvent,  and  with  a  greater  loss  to  its 
creditors.  That  defendant  has  failed  to  answer  the  complaint 
herein  and  is  in  default  therefor.  That  no  other  application 
has  been  made  to  any  court  or  judge  for  this  or  a  like  order. 

{J-urat.}  ISiffnature.J 


Form  No.  714. 
Affidavit  *  for  motion  to  compel  tenants  to  pay. 

[Title  of  court  cmd  cause.] 

E.  C,  being  duly  sworn,  says : 

I.  That  by  an  order  made  in  this  cause,  bearing  date  the 

day  of  ,  18     ,  it  was  ordered  that  the  several 

tenants  of  the  lands  and  premises  in  the  pleadings  mentioned 
should  pay  their  rents  and  arrears  of  rents  to  this  deponent  as 
receiver  in  this  cause,  as  also  their  rents  accruing  therewith 
from  time  to  time  as  the  same  should  become  due  and  payable. 

II.  That  the  several  persons  whose  names  are  set  forth  in 
the  schedule  annexed  to  this  affidavit,  and  who  are  respectively 
tenants  of  said  lands  and  premises,  as  deponent  believes,  have 
paid  rent  to  deponent  [or,  to  ,  the  late  receiver  in  this 
cause  after  his  appointment,  as  deponent  believes — or,  as 
appears  by  the  said  late  receiver's  account,  filed  the  day 
of  ,  in  the  office  of  ]  since  his  appointment  as 
receiver  in  this  cause. 

III.  That  the  several  tenants  in  said  schedule  named  owe 
respectively  according  to  this  deponent's  knowledge,  calculation 
and  belief,  up  to  the  respective  rent  days  specified  in  the  said 
schedule,  the  several  sums  as  set  forth  in  said  schedule,  for  rent 

•  May  proceed  by  petition  if  pre-    corporation  cases,  see  p.  133.    As  to 
ferred.    As  to  place  of  application  in    notice  to  attorney -general,  see  p.  137. 
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and  arrears  of  rent  of  tlieir  respective  holdings,  whicli  sums,  or 
any  part  thereof,  the  said  tenants  so  respectively  owing  the  same 
or  any  of  them,  have  not  paid  to  deponent,  although  repeatedly 
applied  to  for  that  purpose. 

[Jtirat.']  [Signature.] 

[Annex  schedule.'] 


Form  No.  715. 
Affidavit  to  obtain  order  staying  other  actions  affecting  assets. 

[Title  of  action  in  which  receiver  was  aj>pointed.] 
[  Venue.] 

A.  T.,  being  duly  sworn,  says  : 

I.  That  he  is  the  plaintiffs  attorney  herein. 

II.  That  this  action  was  brought  for  the  appointment  of  a 
receiver  of  all  the  property  and  assets  of  the  N.  R.  C.  Co  in 
this  State  of  [ancillary  to  the  appointment  of  a  receiver 
of  said  company  in  the  State  of  ]. 

III.  That  on  the  day  of  ,  18  ,  this  court  duly 
made  an  order  at  a  special  term  thereof,  appointing  A.  6. 
receiver  of  all  the  property  and  assets  of  the  said  company, 
within  this  State  [with  all  the  powers  vested  in  him  as  receiver 
by  the  Court  of  of  the  State  of  ],  and  that  in  and 
by  said  order  the  officers  and  directors  of  the  defendant  were 
enjoined  from  exercising  within  this  State  of  any  of  the 
privileges  or  franchises  granted  to  the  said  corporation. 

IV.  That  thereafter  the  said  receiver  duly  qualified  as 
required  by  law,  and  duly  entered  into  possession  of  all  the 
property  of  the  said  company,  including  its  books,  papers  and 
vouchers,  and  is  still  in  possession  thereof. 

Y.  That  a  number  of  actions  have  been  commenced  against 
the  said  N".  K.  C.  Co.  in  various  parts  of  this  State  since  the 
appointment  of  said  receiver,  and  attachments  in  some  cases 
have  been  levied  upon  its  property. 

YI.  That  the  said  company  is  unable  to  defend  said  actions 
or  any  actions  for  the  following  reasons  : 

First.  That  all  the  books,  papers  and  vouchers  of  the  said 
company  are  in  the  hands  of  the  receiver,  and  are  being  actual- 
ly used  in  making  up  the  statement  of  said  receiver. 
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Second.  Its  oiBcers  and  agents  are  restrained  and  enjoined 
by  said  order  from  exercising  privileges  or  franchises  granted 
to  the  said  corporation,  and  they  are  therefore  restrained  and 
enjoined  from  carrying  on  their  defense  to  any  of  said  actions. 

[YII.  Deponent  further  says,  that  in  a  proceeding  under  the 
Insolvent  Act  of  the  State  of  ,  a  receiver  has  been  duly 

appointed  by  the  Court  of  of  the  State  of  ,  of  the 

property  of  the  N.  R.  C.  Co,,  being  the  same  receiver  ap- 
pointed in  this  State,  and  to  which  receivership  the  appoint- 
ment in  this  State  is  ancillary.] 

VIII.  Deponent  further  says,  that  great  embarrassment  is 
likely  to  ensue  to  the  receivership  and  to  the  trust  property 
by  reason  of  the  pendency  of  said  actions.  That  the  plaint- 
iffs in  said  actions  threaten  to  enter  judgments  with  costs, 
and  that  the  expenses  will  thereby  be  increased ;  that  all  the 
property  of  the  N.  R.  C.  Co.  being  in  the  hands  of  the  court, 
it  is  just  and  equitable  that  all  persons  having  claims  against 
said  company  should  be  required  to  file  their  claims  in  court 
according  to  the  practice  in  such  case  made  and  provided. 

[If  an  order  to  show  cause  is  asked]  IX.  That  no  previous 
application  for  an  order  restraining  such  actions  has  been  made 
herein  [except,  <&o.    See  Volume  I,  p.  149]. 

{Jurat^  [/Signature.] 

[Notice  of  motion,  or  order  to  show  cause,  see  <pp-  1  and  3  of 

this  Yolwme.^] 


Form  No.  716. 

Order  forbidding  any  interference  by  suit  against  receiver,  &c.,  ex- 
cept to  enforce  pre-existing  liens.' 

At  a  special  term  [<&o.,  as  in  Form 
No.  493,  p.  4,  of  this  Volume]. 

{Title  of  action  in  which  receiver  was  appointed.] 
[After  recitals  according  to  the  circumstances :] 
Obdeeed,  that  aU  persons  be  and  they  hereby  are  enjoined 
and  restrained  from  bringing  or  prosecuting  any  suits  or  pro- 
ceedings against  the  defendant  the  ]!^.  R.  C.  Co.,  or  in  any 

>  Or  may  proceed  lay  petition  if    cases,  see  p.  123.    As  to  notice  to  at- 
preferred.  See  Volume  I,  p.  332.    As    tornw-general,  p.  137. 
to  place  of  applying  in  corporation         *  Sustained   by    Woerisioffer   c. 
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manner  interfering  with  the  assets  of  said  defendant  until  tlie 
further  order  of  this  court,  except  that  nothing  herein  con- 
tained shall  prevent,  enjoin  or  affect  the  prosecution  of  the 
action  heretofore  brought  in  this  court  by  the  said  A.  and  E.  I. 
and  S.  Co.  to  judgment,  or  the  said  A.  and  K.  I.  and  S.  Co.  from 
collecting  or  enforcing  any  judgment  obtained  in  the  aforesaid 
action  against  any  property  of  the  said  N.  E.  C.  Co.  which  may 
have  been  levied  upon  by  virtue  of  an  attachment  before  the 
appointment  of  the  said  A.  G.,  as  receiver,  by  the  order  of 
this  court  in  this  action  dated  ,  18    . 

Enter:  [signature  of  judge,  5y  initials  of  name  <md  title.] 


SECTION  IV. 


THE     EEOEIVEe's     DUTIES  ;   ESTSTEUCTIONS ;    AND    EXAMINATION    OF 
ADVEESE    CLAIMS    (iNTEBEBSE   SITO). 


1.  Power  of  the  court. 

2.  Applying  for  instructions. 

8.  Examination  of  third  person,  interesse 
suo, 

FOEMS. 

(717.)  Notice  by  receiver  to  creditors 
and  debtors  of  the  corpora- 
tion, announcing  appoint- 
ment, and  requiring  presen- 
tation of  claims,  <&c. 

(718.)  Order  that  creditors  of  corpo- 
ration exhibit  claims. 

(719.)  Eeceiver's  petition  for  leave  to 
sell. 

(720.)  Order  giving  receiver  leave  to 
sell. 

(721 .)  —  confirming  receiver's  sale. 

(722.)  Petition  of  receiver  to  compel 
purchaser  to  complete. 

(723.)  Order  that  purchaser  from  re- 
ceiver complete  his  pur- 
chase. 

(724.)  Petition  of  receiver  for  author- 
ity to  pay  counsel  fees,  <fee. 

(726.)  Order  sanctioning  receiver's 
employment  of  counsel. 

(726.)  Petition  by  receiver  for  leave 
to  pay  claims,  &c. 

(727.)  Notice  of  motion  by  a  party  to 


the  cause,  for  instructions 
to  the  receiver. 

(728.)  Petition  that  receiver  be  in- 
•  structed  to  pay  over  a  de- 

posit or  other  fund  belong- 
ing to  the  petitioner. 

(729.) receiver    be  instructed 

to  pay  for  services,  goods 
sold,  (fee,  rent,  <Ssc. 

(780.) receiver  surrender  pos- 
session, pay,'  <fec.,  or  tiiat 
petitioner  have  leave  to  be 
examined  interesse  suo,  (Old 
practice.) 

(731.)  Another  Form. — By  asking 
reference.  (Under  Code 
practice.) 

(732.)  Order  to  show  cause  why  re- 
ceiver should  not  pay  or  de- 
liver, &c.,  with  stay  mean- 
while. 

(733.)  — on  peiition  or  motion  that  re- 
ceiver pay,  deliver,  sell,  Ac. 

(734.)  Notice  of  receiver's  petition 
for  directions  as  to  £stribu- 
tion. 

(735.)  Order  that  receiver  in  fore- 
closure, pay  over  surplus  to 
himself  as  mortgagee. 


North  River  Constr.  Co.,  99  N.  T., 
898;  s.  c,  3  Northectstern  Bep.,  47. 
See  also  Phoenix  Foundry  v.  The 
Same,  33  Sun,  156,  and  M.  Y.  Code 
Civ.  Pro.,  §  1810. 

This  is  not  an  injunction  ■within 


the  provisions  of  law  restricting  the 
granting  of  injuiictions.  As  to  place 
of  moving  in  corporation  cases,  see 
p.  133.  As  to  notice  to  attorney-gen- 
eral, p.  137. 
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1.  Power  of  the  courtJ] — The  court  has  power  to  protect 
the  receiver  in  his  possession  and  title,  and  to  require  all  ad- 
verse claims  to  be  submitted  to  its  own  determination,  and  to 
enjoin  all  proceedings  against  the  fund,  or  against  him  in  such 
form  that  the  result  could  affect  the  fund,  if  brought  without 
its  leave.^ 

2.  Ajppl/ying  for  instruotions.] — Under  the  new  procedure, 
application  to  the  court  to  instruct  the  receiver  in  reference  to 
his  duties  may  be  made,  at  any  time,  by  the  receiver,  or  by  a 
party  to  the  action,  or  by  any  third  person  interested  in  the 
property  or  aggrieved  by  the  course  of  the  receiver.  The 
court  have  power  to  hear  such  applications  when  made  by 
notice  of  motion  or  order  to  show  cause  founded  on  affidavits  ; 
but  it  is  the  better  practice,  when  any  substantial  question 
collateral  to  the  cause  is  involved,  to  apply  by  petition,  and 
take  a  reference,  if  the  application  is  contested,  for  in  this 
mode  full  proofs  can  be  had,  and  the  resulting  decision  may 
be  deemed  res  judicata,  while  an  order  made  on  affidavits  is 
not.^  But  the  court  have  power,  in  their  discretion,  to  refer  a 
motion  made  on  affidavits,^  and  where  they  do  so,  the  same 
result  as  to  conclusiveness  may  be  reached. 

3.  Examination  of  third  person,  interesse  suo.] — Under  the 
old  practice,  although  any  person  getting  leave  to  sue  the 
receiver  could  bring  ejectment  or  replevin  to  try  the  title,  or 
an  action  for  damages,  yet,  as  long  as  parties  were  incompetent 
as  witnesses,  it  was  still  often  necessary  to  come  into  chancery 
again  to  discover  evidence.  In  order  to  give  a  more  convenient 
and  direct  remedy,  and  at  the  same  time  better  preserve  the 
protection  due  to  the  receiver,  the  Court  of  Chancery  adopted 
the  method  of  allowing,  or  in  some  cases  requiring,  an  adverse 
claimant  to  come  in  and  be  examined,  on  his  own  behalf, 
before  a  Master  in  Chancery  in  support  of  his  claim  against 
the  receiver,  and  he  was  thus  allowed  at  once  to  use  his  own 

1  Receivers  in  United  States  Courts  are  an  exception  under  the  Act  of 
March  3, 1887;  see  Vol.  I,  p.  750. 
'  See  Vol.  I,  pp.  181,  338. 
» Vol.  I,  p.  187, 
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testimony  on  the  examination  interesse  suo,  and  to  afford  a  basia 
for  further  examination  upon  interrogatories  drawn  up  on 
behalf  of  the  receiver.  Whether  this  course  should  be  taken, 
or  leave  be  given  to  sue,  rested  in  the  discretion  of  the  court. 

Under  the  new  procedure,  since  parties  are  now  competent 
as  witnesses,  there  is  no  reason  why  they  should  not  be  left  to 
sue,  except  the  greater  simplicity  and  directness  of  proceeding 
by  petition,  or  motion  and  a  reference  if  necessary.  Hence, 
instead  of  asking  leave  to  be  examined  interesse  suo,  the  present 
practice  is  to  ask  that  the  receiver  be  instructed  to  deliver  the 
property  or  pay  the  claim,  or,  if  this  be  refused,  that  the 
applicant  have  leave  to  sue,  and  take  a  reference  on  the  peti- 
tion. 


Form  No.  717. 

Notice  by  receiver  to  creditors  and  debtors  of  the  corporation,  an- 
nouncing appointment,  and  requiring  presentation  of  claims,  &c.' 

[Title  of  court  and  cause.} 

To   ALL    WHOM   rr   MAT   OOITCEEN. 

Notice  is  hereby  given,  that  1  have  been  appointed  by  the 
Supreme  Court  of  the  State  of  New  Tork,  in  this  action, 
receiver  of  the  Company,  and  of  all  the  property  and 

effects  of  said  corporation,  and  that  I  have  duly  qualified  as 
such  receiver ;  and  I  do  require — 

1.  All  persons  indebted  to  said  corporation  to  render  an 
account  to  me,  at  my  oflSce,  No.  ,  street,  in  the 
city  of            ,  and  county  of            ,  in  said  State,  by  the 
day  of                  ,  18      ,  of  all  debts  and  sums  of  money  owing 
by  them  respectively,  and  to  pay  the  same  to  me. 

2.  All  persons  having  in  their  possession  any  property  or 
effects  of  such  corporation,  to  deliver  the  same  to  me  by  the 
said  day  of  ,  18     . 

3.  All  the  creditors  of  said  corporation  to  deliver  their 
respective  accounts  and  denaands  to  me  by  the  said  day 
of            ,18     ." 

'  Necessary  only  foi*  a  statutory  see  L.  1884,  p.  136,  c.  133 ;  1885,  p. 

receiver  of  corporation  assets.  459,  c.  262. 

Under  3  N.  T.  K  8.,  472,  §  70,  '  The  foregoing  clauses  of  this  no- 
publish  three  weeks.    As  to  papers,  tice  are  required  by '3  N.  T.  B.  &,4a, 
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^  4,  All  persons  holding  any  open  or  subsisting  contract  of 
said  corporation,  to  present  the  same,  in  writing  and  in  detail, 
to  me,  at  the  place  aforesaid,  on  or  before  the  said  dav 

pf  ,  18     }  ^ 

[Bate.]  [Signature  of], 

[I^ame  and.  office  address  qf],  Eeceiver. 

Attorney  for  Eeceiver. 


Form  No.  718. 
Order  that  creditors  of  corporation  exhibit  claims.' 

At  a  special  term  [c&c,  as  in  Form 
No.  493,  p.  4,  of  this  Volume^. ' 
[Title  of  the  cause.] 

On  reading  and  filing  the  [affidavits  of  A.  B.,  plaintiff  in 
the  above  entitled  action,  and  ii.  C,  receiver  of  the  Com- 

pany], verified  the  day  of  >  18     ;  and  on  motion 

of  ,  of  counsel  for  said  , 

Oedeeed,  1.   That  a  notice  be  published,  as  hereinafter 
directed,  requiring  all  the  creditors  of  said  Company, 

and  aU  persons  having  claims  of  any  kind  aga,inst  said  Com- 
pany, to  exhibit  their  claims  to  said  receiver,  at  a  place  to  be 
specified  in  such  notice,  and  become  parties  to  the  above 
entitled  suit  [or,  proceeding]  within  six  months  *  from  the  first 
publication  of  this  order,  and  that  in  default  thereof  they  be 
precluded  from  all  benefit  of  the  order  or  judgment  which 
may  be  made  in  such  suit  [or,  proceeding],  and  from  any 
distribution  which  shall  be  made  under  such  order  or  judg- 
ment.* 

§  8,  made  applicable  to  receivers  in  the  rule  in  creditors'  actions  gener- 

actions  for  dissolution  or  distribution,  ally,  see  Kerr  «.  Blodgett,  48  J/".  Y., 

or  to  forfeit  charter,  &c.,  by  N.  T.  63. 
Code  Cii).  Pro.,  §  1788.  ^  Or  more.    K  Y.  Code  Civ.  Pro., 

But  a  mere  temporary  receiver  is  §  1807. 
not  required  to  give  such  a  notice.         *  If   the   statute   is   peremptory, 

Herring  «.  N.  Y.,  Lake  Erie  &  W.  R.  claims  delayed   are  wholly  barred. 

B.  Co.,  19  Abb.  N.  0.,  aff'g  63  How.  Matter  of  Harmony  P.  Ins.  Co.,  45 

iV.,497,  513;  unless  specially  direct-  N.  Y.,  310,  afi'g  9  Abb.  I^.  8.,  847; 

ed  to,  or  vested  with  powers  of  a  People  i>.  Security  L.  Ins.  &  Ann. 

statutory  receiver.    J!f.  T.  Oode  Ovo.  Co.,  78  N.  Y.,  114.    But  under  N. 

Pro.,  §  1788.  Y.  Code  Oiv.  Pro..  §  1807,  as  am'd  by 

'  This  clause  is  required  by  3  N.  L.  1886,  p.  598,  c.  873,  they  may  be 

Y.  B.  S.,  473,  §  70.  presented  before  order  for  final  distri- 

'  See  last  Form  and  notes.     As  to  bution,  with  excuse. 
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2.  That  this  order  be  published  once  a  week  for  three 
weeks,  and  said  notice  be  published  once  a  week  for  six 
months,  in  a  newspaper  published  in  ,  to  wit :  the         , 

an'd  the  New  York  Daily  Eegister,  and  also  in  a  paper  pub- 
lished in  the  city  of  Albany,  to  wit :  the  } 

Enter :   [siffnature  of  Judge  h/  mitials  of  name  am,d  title.] 


Form  No.  719. 
Eeceiver's  petition  for  leave  to  sell.' 

[As  m  Form  702,  to  the  *.] 

III.  That  it  appears  that  the  defendant  is  owner  of  certain 
real  property  known  and  described  as  follows  :  [desGription  of 
the  premises,  and  state  also  what  interest  the  defendant  has  m 
it,  what  vncumhra/nces  there  a/re  upon  it,  and  its  vahrn?^ 

lY.  \8tate  reasons  for  asking  a  sale,  for  exam,ple,  in  cred- 
itor's suit,  thus ;]  That  your  petitioner  has  found  no  goods,  or 
chattels,  or  choses  in  action  of  the  said  Y.  Z.,  out  of  which  any 
money  can  be  made  by  collection,  suit,  or  sale ;  and  the  said 
land  is  the  only  available  property. 

Whbeefoee,  your  petitioner  asks  an  order,  allowing  him  as 
such  receiver,  to  sell  by  public  auction,  and  convey,  all  the 
right,  title,  and  interest  of  the  said  Y.  Z.  [which  he  had  on  the 
day  of  ,  18      ]  in  and  to  said  premises ;  and 

that  the  said  Y.  Z.  join  in  such  deed  if  the  purchaser  require 
it,  and  for  such  other  or  further  order  as  may  be  just  [and  for 
the  costs  of  this  application]. 

[Signature  of], 
[Jurat.]  Receiver. 

[  Verification  as  in  Form  494,  j>.  6,  of  this  Vol.  Noiice  of 
motion  or  order  to  show  cause^  see  Vol.  I,  pp.  347,  348,  and 
Form  727  {below).]  ■ 

[Order;  see  Form  720.] 

In  the  absence   of   statutes,  the  '  Compare  JVi  T.  L.,  1884,  c.  133, 

court  has  a  discretion  to  let  in  before  |  3,  and  1885,  p.  459,  c.  263., 

actual  distribution.    Atty.-Gen.  v.  At-  As  to  publication,  see  Vol.  I,  p. 

lantic  Mut.  Life  Ins.  Co.,  11  Abb.  N.  868,  &c. 

C,  139,  rev'd  in  96  N.  T.,  49;  Matter  •'  For  a  petition  for  leave  to  sell 

of  Howard,  9  TFaW,,  175.     See,  also,  desperate  debts  and  doubtful  claims, 

People  «.  Security  Life  Ins.  Co.,  79  see  Edw.  on  Bee.,  153. 

N.  t.,  367.  »  As  to  place  of  moving,  see  Einn 
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Form  No.  720. 
Order  giving  receiver  leave  to  sell.' 

l^Title  {court  order)  cmd  recitals,  as  in  other  cases  y  see 
Form  493,  p.  4,  inserting  facts  according  to  circumstances,  as 
thus:]  by  which  it  satisfactorily  appears  to  this  court  that  it 
will  be  for  the  benefit  of  the  assigned  property  [remain- 
ing unsold  and  undisposed  of]  in  the  custody  of  said  receiver, 
and  the  advantage  of  all  parties  in  interest,  that  [designating 
articles'^]  should  be  sold  at  private  sale  at  and  for  the  price 
offered  therefor  in  cash,  as  particularly  set  forth  in  said  peti- 
tion of  said  R.  C.  [and  that  out  of  the  proceeds  of  such  sale  the 
said  chattel  mortgage  and  incumbrances  upon  the  said 
should  be  paid  off  and  discharged]  ;  and  further,  that  it  is  also 
for  the  benefit  of  said  assigned  property,  and  the  advantage  of 
all  parties  in  interest,  that  the  remaining  stock  and  property  in 
said  receiver's  custody  should  be  sold  at  public  auction,  upon 
the  usual  notice,  at  some  time  or  time  previous  to  the 
day  of  next : 

Now,  on  motion  of  A.  T.,  Esq.,  counsel  for  said  receiver, 
it  is 

Oedered,  1.  That  said  E.  C,  as  receiver  as  aforesaid,  be 
and  he  is  hereby  authorized  and  empowered  to  sell  and  dispose 
of  the  said  stereotype  plates  hereinbefore  referred  to, 

and  fully  described  and  specified  in  the  said  petition,  at  private 
sale  at  the  best  price  he  can  obtain  therefor  in  cash,  not  less 
than  the  sum  of  dollars. 

2.  That  out  of  the  proceeds  of  such  sale  he  be,  and  he  is, 
authorized  and  empowered  to  pay  the  principal  and  interest 
due  and  unpaid  upon  the  said  chattel  mortgage  upon  said 
articles  in  the  said  petition  specified,  and  to  cause  the  same  to 
be  satisfied  and  discharged,  retaining  any  balance  of  the  pro- 
ceeds of  such  sale  in  his  nands  as  receiver,  to  be  accounted  for, 
and  fo  abide  the  further  order  and  decision  of  this  court. 

3.  That  said  receiver  be,  and  he  hereby  is,  authorized  and 

o.  Astor  Fire  Ins.  Co.,  59  N.  7.,  143,  As  to  effect  of  order  to  sell,  see 

and  p.  127  {above).    As  to  notice  to  Boon  v.  Moss,  70  N.  7.,  465. 

attorney-general  in  corporation  cases,  '  An  order  to  sell  any  particular 

p.  127  {above).  part  of  the  property  should  specifl- 

*  Sustained  in  Sullivan  v.  Miller,  cally  describe  it.      Sigh  on  Bee.,  2 

40fiM»,  516.    As  to  the  discretionary  ed.,  159,  citing  Dixon  «.  Rutherford, 

power  of  the  court,  see  Smith  ■».  Dan-  26  Qa  ,  149. 
zig,  3  Civ.  Pro.  B.,  127;  Syracuse  Sav. 
Bk.  V.  Syracuse,  &c.,  E.  R.,  88  iT.  ¥., 
110. 
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empowered  to  sell  and  dispose  of  the  remaining  property  and 
assets  now  in  his  custody  undisposed  of,  or  which,  at  the  time 
of  sale,  shall  be  in  his  custody  and  control  undisposed  of,  at 
public  auction,  to  the  highest  bidder,  on  due  public  notice 
thereof,  and  at  such  time  or  times  ,as  he  shall  deem  most  con- 
venient  and  proper  between  now  and  the  day  of 

next. 

Enter  :  [signature  of  judge  iy  initials  of  name  and  title.] 


Form  No.  721. 
Order  confirming  receiver's  sale.' 

\_Tiiile  {court  order)  and  recitals,  according  to  the  case.'] 

Oedeeed,  that  the  aforesaid  sale  be  and  the  same  is  hereby 
coniirmed,  and  the  said  receiver  is  hereby  authorized  to  convey 
to  the  said  purchaser  the  following  described  property  [iTiseri 
description],  and  upon  receiving  from  said  purchaser  the  sum 
of  dollars,  the  balance  of  said  purchase-money,  the  said 

receiver  is  hereby  authorized  to  deliver  to  said  purchaser  a  deed 
of  said  property  in  the  usual  form. 

Enter:  [signature  of  Judge  h/  initials  of  name  and  title.] 


Form  No.  722. 
Petition  of  receiver  to  compel  purchaser  to  complete.' 

lAs  in  Form  702,  to  the  *.] 

III.  That  among  the  assets  of  said  G.  B.  which  came  to 
your  petitioner's  knowledge  and  possession  was  a  judgment  re- 

'  See  Simmons  «.  Wood,  45  Sow.  dependency  of  the  court,  but  because* 

Pr.,  362.  the  court  has  taken  possession  of  the 

-  This  and  the  next  Form  are  sup-  property  through  its  receiver  as  its 

ported  by  an  unreported  case  in  which  agent  or  servant.     Matter  of  Denisoa 
it  was  held  by  the  N.  Y.  Supreme         A  receiver  asking  leave  to  sell  pur- 

Court  at  General  Term,  reversing  the  suant  to  a  contract  negotiated,  should 

contrary  decision  below,  that  as  a  re-  submit  a  copy  of  the  contract,  which 

ceiver  is  simply  an  agent  in  possession  may  be  executed  in  advance,  being 

for  the  court,  his  sales  are  judicial  expressed  to  be  subject  to  approval  of 

sales,  and  may  be  enforced  by  order,  the  event;  and  thereuponme  order  of 

Such  sales  are  made  solely  by  reason  approval  will  be  a  confirmation  of  the 

of  the  power  conferred  upon  him  by  contract  and  a  protection  for  both 

his  appointment.    He  does  not  act  by  parties, 
authority  of  any  statute  or  of  law  in- 
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covered  by  said  G-.  B.  against  one  J.  H.  M.,  in  an  action  in 
the  court  for  the  city  and  county  of  ,  on 

the  day  of  >  18    ,  for  the  sum  of  $ 

IV.  [Here  state  oiroumsfanoes  of  negotiation  (md  cont/ract 
of  sale  of  such  assets  and  order  of  court  obtained  gramtmg 
leave  to  sell.    See  Form  720.] 

V.  That  thereafter,  as  your  petitioner  is  informed  and  be- 
lieves, a  copy  of  said  order  was  delivered  to  said  \_purchaser'], 
with  a  notice  that  your  petitioner  was  ready  to  complete  said 
transaction,  and  to  assign  said  to  said  \^purchaser']  upon 
the  payment. of  the  stipulated  price. 

VI.  That  thereafter,  as  your  petitioner  is  informed  and 
believes,  said  \_pv/rchaser'\  submitted  to  your  petitioner's  said 
counsel  such  papers  as  he  desired  executed  for  a  complete  trans- 
fer of  said  [naming  therri],  and  your  petitioner  duly  executed 
and  acknowledged  the  said  assignment  [and  procured  the  said 

to  be  duly  executed  and  acknowledged  by  M.  N.],  and 
thereupon  tendered  all  of  the  same  to  said  [purchaser'],  and  de- 
manded the  performance  of  said  agreement  on  his  part,  but  he 
has  hitherto  failed  [and  refused]  to  perform  the  same. 

VI  [.  [If  application  is  ex  parte,  for  an  order  to  show 
cause,  add]  That  no  previous  application  for  has  been 

made  herein  [except,  d;c}]. 

Wherefoee,  your  petitioner  prays  for  an  order  requiring 
the  said  [purchaser]  to  perform  said  contract  on  his  part,  .and 
to  pay  to  your  petitioner,  upon  receipt  of  said  assignment  and 
other  papers  for  the  transfer  of  ,  the  said  sum  of  $  , 

besides  the  costs  of  this  application. 

[Directions  as  v/nder  Form  719,  and  note.'] 


Form  No,  723. 
Order  that  purchaser  from  receiver  complete  his  purchase. 

[Title  (court  order)  and  recitals,  according  to  circumstances : 
see  Form  493,  p.  4.] 

Okdeeed,  that  the  said  [purchaser],  within  days  from 

the  service  of  a  copy  of  this  order  upon  him  [or,  on  Z.  T.,  Esq., 
his  attorney],  perform  the  contract  in  the  said  petition  of  said 

■  9ee  pp.  8  and  3,  of  tMs  Vol. 
Vol.  n.— 15 
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receiver  mentioned,  and,  upon  receiving  the  assignment  {ifcf 
a  judgment  or  cause  of  action  in  suit,  may  «(?<?— proposed 
order  of  substitution  and  consent  to  the  entry  thereof],  and  the 
notice  tendered  to  them  by  said  receiver,  on  or  about  the 
day  of  J  18     ,  pay  to  said  receiver,  or  to  his  attorneys,  in 

performance  of  the  said  contract,  the  sum  of  dollars,  be- 

sides dollars  costs  of  this  motion. 

Enter:  [signature  of  judge  ly  initials  of  name  and  title.} 


Form  No.  724. 

Petition  of  receiver  for  authority  to  pay  connsel  fees,  &e. 

[As  in  JP'orm  702,  to  the  *.] 

III.  That  he  has  employed  as  his  attorney  and  counsel  in  the 
above  matter  A.  T.,  a  counselor  of  this  court,  and  that  in  the 
course  of  his  business,  as  receiver,  he  finds  it  necessary  to  fre- 
quently, and,  indeed,  almost  constantly  consult  with  said 
counsel. 

lY.  That  your  petitioner  believes  it  will  be  necessary  to  re- 
quire much  of  the  time  of  said  counsel  until  the  estate  in  his 
hands  is  wound-up,  and  that  in  view  thereof  he  believes  it  for 
the  interest  of  the  estate  that  such  employment  of  said  attorney 
and  counsel  should  be  continued,  and  that  a  proper  fee  as  re- 
tainer and  on  account  of  his  said  service,  should  be  now  paid 
him. 

Y.  That  your  petitioner  is  informed  that  this  court  has,  ia 
several  eases  of  similar  character,  directed  the  payment  of  a  fee 
at  the  commencement  of  proceedings  of  dollars. 

Whkeefoek,  your  petitioner  prays  direction:  1st.  As  to 
the  employment  of  legal  assistance.  2d.  As  to  the  amount 
which  shall  be  now  paid  on  account  of  such  assistance. 

[JDireotions  as  wnder  Form  719,  and  note.} 


Form  No.  725. 
Order  sanctioning  receiver's  employment  of  counseL 

[Title  {court  order)  and  recitals,  according  to  the  case,'  see 
Form  493,  _p.  4,  of  this  Vol.] 

Oedeked,  1.  That  the  acts  of  said  receiver  in  respect  to  the 
employment  of  attorney  and  counsel  is  hereby  confirmed,  and 
he  IS  hereby  directed  to  continue  the  same. 
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2.  That  the  said  receiver  is  hereby  directed  now  to  pay  said 
counsel  as  retainer  the  sum  of  dollars,  and  on  account  of 

services  to  be  rendered  bjr  him  the  sum  of  dollars,  out  of 

the  moneys  in  said  receiver's  hands  to  the  credit  of  the  above 
entitled  cause. 

Enter:  {signature  of  judge  ly  mitials  of  name  and  tiUe.'] 


Form  No.  726. 
Petition  by  receiver  for  leave  to  pay  claims,  &c. 
[As  m  Form  702,  to  the  *,] 

III.  That  before  his  appointment  as  receiver,  a  judgment 
was  obtained  against  the  defendant  company,  by  E.  R.  S.,  which 
was  docketed  in  the  court  of  ,  and  that  an 
execution  was  issued,  and  levy  made  thereunder  by  the  sheriff, 
before  his  said  appointment.  That  the  sheriff  threatens  to  en- 
force his  levy,  unless  the  amount  therefor,  with  poundage 
and  costs,  amounting  in  all  to  dollars,  be  forthwith  paid, 
and  petitioner  is  advised  to  settle  the  same  at  once. 

I V .  [^  appUeation  is  ex  parte:}  That  no  application  [c&c, 
as  in  Form  489  or  490,^.  2]. 

Wheeefobe,  your  petitioner  prays  that  he  may  be  author- 
ized to  pay  said  judgment. 

[Di/rections  as  under  Form  719,  and  note.} 


Form  No.  727. 

Notice  of  motion  by  a  party  to  the  cause,  for  instructions  to  the 

receiver.' 

[As  in  Form,  488,  j?.  1,  of  this  Vol.,  to  the  %,  oonduding 
with  statement  of  reUef,for  instance,  in  a  pa/rtnership  cause, 
thus  :—for  other  cases,  see  Forms  lelow,]  directing  the  receiver 

'  May  proceed  by  petition  If  pre-  of  the  cause,  is  usually  made  on  affl- 

ferred.    See  Vol.  I,  p.  333.    Applica-  davits  rather  than  on  petition, 
tion  by  a  party  to  the  cause,  founded         As  to  the  place  of  moving  in  cor- 

on  legal  rights  or  equities  of  the  case,  poration  cases,  see  p.  133  (above);  as  to 

and  mcidental  to  the  ordinary  course  notice  to  the  attorney-general,  p.  137. 
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heretofore  appointed  in  this  action  [here  specify  what  dweo- 
tions  are  sought,  thus]  to  proceed  in  the  further  discharge  of 
his  trust  in  disposing  of  the  copartnership  property  and  effects; 
and  that  he  be  authorized  and  directed  to  sell  the  entire  stock 
in  trade  of  said  copartnership,  at  private  sale,  to  ,  at 

the  sum  agreed  upon,  to  wit  [d&c,  cfcc,  stating  terms'],  and  take 
from  him  his  indorsed  notes  for  one-half  of  the  purchase- 
money,  payable  at  [c&e.],  and  for  such  other  or  further  order  as 
may  be  just,  with  costs  of  motion,  to  be  paid  out  of  the  assets 
in  the  hands  of  said  receiver. 

[Date.]  [Signature  and  office  address  of] 

Attorney  for 
[Address]  To  , 

Attorney  for 

[For  order  to  show  cause  in  lieu  of  notice,  see  Forms  489  amd 
490,^.  2,  and  Form  4:\il.  Mor  order  on  the  decision  of 
the  motion,  see  Form  493.] 


Form  No.  728. 

Petition  that  receiver  be  instructed  to  pay  over  a  deposit  or  other 
fund  belonging  to  the  petitioner.' 

[Title  of  the  cause  in  which  the  receiver  was  appointed.] 

To  the  Court  of 

The  petition  of  A.  B.,  appearing  by  A.  T.,  his  attorney, 
shows :  * 

I.  That  the  C.  Bank  has  been  for  several  years  prior  to  the 
day  of  ,  18     .  a  banking  corporation  existing  under 

the  laws  of  this  State,  and  having  its  place  of  business  at 

'  May  proceed  by  notice  of  motion  gie  «.  Hadley,  99  id.,  131;  affl'g  14 

if  preferred.    See  Vol.  I,  p.  333.    Ap-  Abb.  JST.  C,  409;  People  v.  Mechanics, 

plication  by  a  third  person,  that  may  &c,  Sav.  Inst.,  93  If.  T.,  1 ;  rev'g  38 

involve  the  trial  of  collateral  questions  Eun,  375 ;  Butler  v.  Sprague,  66  N. 

is  usually  made  by  petition.  T.,  393 ;  Matter  of  True,  4  Abb.  N.  G., 

For  the  right  of  one  making  a  de-  90. 
posit  after  insolvency  and  immediate-         For  the  rules  applicable  to  adverse 

}y  before  suspension,  see  cases  collect-  claims  of   sheriff   and  receiver,  see 

ed  in  Abb.  Annual  Big.,  1886,  p.  33.  Hooley  v.  Gieve,  7  Abb.  N.  C,  271; 

Thompson   v.   Gloucester    City  Sav.  Rich  ®.  Loutrel,  9  Abb.  Pr.,  356  ;  s.  c, 

Inst.  (N.  J.,  1887),  6  Cenl/r.  Sep.,  338;  18  How.  Pr.,  131. 
People  «.  City  Bank  of  Rochester,  93         As  to  factor  and  consignor,  see 

JV.   T„  583,  again,  98  id.,  33 ;  Crai-  Francklyn  «.  Sprague,  10  Hun,  589. 
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II._  That  on  said  last  mentioned  day  having  theretofore  be- 
come insolvent,  it  suspended  its  business. 

III.  That  on  the  day  of  ,  18     ,  K.  C.  was  duly 

appointed  receiver  thereof  in  this  court,  and  thereupon  duly 
qualified  as  such,  and  entered  on  the  discharge  of  his  duties, 
and  is  now  such  receiver. 

lY.  That  after  said  bank  had  become  insolvent  and  was 
known  to  its  officers  so  to  be,  and  immediately  before  such  sus- 
pension, your  petitioner  who  was  then  a  depositor  in  said  bank, 
but  was  ignorant  of  such  insolvency,  deposited  with  it  to  be 
credited  in  his  account  [describing  thefund\. 

[Or,  That  prior  to  the  time  of  the  failure  of  the  said  C. 
bank,  your  petitioner  had  sent  notes  belonging  to  your  peti- 
tioner to  it,  for  collection,  which  were  duly  received  by  said  bank, 
and  for  the  collection  of  which  said  bank  was  to  receive 
as  compensation.  That  said  bank,  as  your  petitioner  is  in- 
formed and  believes,  prior  to  said  ,18  ,  had  collected 
a  large  amount  of  said  notes  so  sent  to  it  for  collection,  and  had 
placed  the  amount  so  collected  on  its  books  as  a  fund  belonging 
to  your  petitioner,  separate  and  apart  from  other  funds  in  said 
bank. 

Y.  That  the  said  deposit  [or,  the  fund  so  collected,  and  so 
set  apart  on  the  books  of  said  C.  bank  as  belonging  to  your  pe- 
titioner] remained  there  at  the  time  of  the  appointment  of  said 
R.  0.  as  receiver,  and  is  now  in  the  possession  and  under  the 
control  of  said  receiver. 

YI.  That  prior  to  the  making  of  this  petition,  your  petitioner 
has  duly  demanded  of  said  receiver  that  he  pay  said  amount  to 
your  petitioner,  but  said  receiver  has  failed  so  to  do. 

Whekefoke,  your  petitioner  asks  that  said  receiver  be  di- 
rected to  deliver  to  your  petitioner  the  said  check,  and  pay  him 
the  costs  of  this  motion  [or,  to  pay  over  to  your  petitioner  the 
said  sum  of  dollars — with  interest  from  the  day 

of  ,  18      — with  the  costs  of  this  motion,  and  that  the 

trust  company  pay  to  said  receiver,  out  of  funds  be- 
longing to  said  trust  in  its  hands,  the  sum  necessary  to  enable 
him  to  make  such  payment],  or  for  such  other  or  further  order 
as  to  the  court  may  seem  just. 

[^Directions  as  under  Form  719,  a/nd  note.] 
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Form  No.  729. 

Petition  that  receiver  be  isstmcted  to  pay  for  services,  goods 
sold,  &c.,  rent,  &c.* 

[As  in  last  Form,  to  the  *.] 

I.  That  on  or  about  the  day  of  >  18  ,  E.  C. 
■was  duly  appointed  in  this  court,  receiver  of  ,  and 
thereupon  duly  qualified  and  entered  on  the  discharge  of  his 
duties,  and  still  continues  such  receiver. 

II.  That  Xfiere  aMege  grounds  of  claim  as  in  a  well  drawn 
com^laint].^ 

Whebefoee  [cfec,  see  last  Farm,  for  demand,'  and  Form 
719,  am.d  note  for  directions']. 


Form  No.  730. 

Petition  that  receiver  surrender  possession,  pay ,  &c. ,  or  that  petitioner 
have  leave  to  he  examined  interesse  sno.  (Old  practice.)' 

[Fniitle,  and  state  claim,  in  same  manner  as  in  last  two 
Forms?] 

Whebefoee,  your  petitioner  asks  that  said  receiver  be  di- 
rected to  pay  [cfec,  or,  deliver,  &c.,  according  to  the  case],  or 
that  your  petitioner  be  allowed  to  come  in  and  be  examined  fro 
interesse  suo  as  to  whether  his  rights  in  and  to  said  ,  are 

not  superior  to  the  rights  of  said  receiver  and  those  whom  he 
represents,  and  that  at  the  close  of  said  examination  the  court 
make  such  order  as  to  the  disposition  of  said  as  to  the 

court  may  seem  just. 

And  your  petitioner  further  asks  that  he  may  have  such 
other  or  further  relief  as  may  be  just  [together  with  the  costs 
of  this  motion]. 

[Directions  as  under  Form,  719,  and  note.] 

1  Application  by  a  third  person  is  generally,  Kain  ».  Smith,  80  N.  Y.,  458. 

appropriately  made  by  petition.    As  As  to  enforcing  contracts  of  the  re- 

to  services,  see  Davis  v.  Stover,  16  Abb.  ceiver's  predecessor,  see  Lehigh  Coal 

m  8.,  325.    Goods  sold,  Matter  of  TJ.  &  Nav.  Co.  v.  Central  R.  B.  Co.  (N. 

S.  Rolling  Stock,  57  Sow.  Ft.,  16;  J.,X9»%),Z  Atl.  Bep.,lU. 
Rent,  People  c.  National  Trust  Co.,         ^  The  claim  and  the  demand  for 

83  N.  Y.,  283 ;  Moore  «.  Higgins,  N.  relief  should  be  stated  as  against  him 

Y.  Daily  Beg.,  Jam.  9,  1885,  abst. ;  as  receiver. 


a  c,  20  WeeUy  Dig.,  123;  Contracts        '  See  next  Form. 
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Form  No.  731. 
Another  Form. — By  asking  reference.     (Under  Code  practice.) 

[Mititle,  and  state  claim,  as  in  last  Form.'] 

Wherefobe,  your  petitioner  asks  that  said  receiver  be  di- 
rected to  pay  [c&o.,  or,  to  deliver,  cfec,  according  to  the  case ; 
see  Forms  728,  733],  and,  if  necessary  that  a  referee  be  ap- 
pointed to  take  proof  of  the  facts  alleged  in  this  petition,  and 
that  upon  the  coming  in  of  his  report,  that  said  receiver  be  di- 
rected as  aforesaid ;  and  that  your  petitioner  have  such  other  or 
further  relief  as  may  be  just  [together  with  the  costs  of  this 
motion], 

[Directions  as  vmder  Form  719,  and  note;  or  order  to  show 
cause  as  below.} 


Form  No,  732. 

Order  to  show  cause  why  receiver  should  not  pay  or  deliver,  &c., 
with  stay  meanwhile. ' 

[Wame  of]  Court  [or  if  a  court  order] 

At  a  special  term  [c&c,  as  in  Form, 
No.  493,  p.  4,  of  this  Volume.] 


■  Title  of  cause  in  which  receiver 
was  appointed. 

In  the  Matter  of  The  Petition 
of  M.  N.  that  the  Eeceiver  pay 
[a  judgment].^ 


!► 


On  reading  [and  filing]  the  petition  of  M.  N.,  verified  the 
day  of  ,  and  the  papers  and  exhibits  therein  referred 

1  As  to  notice  to  attorney-general    and  is  not  used  unless  the  applicant 
in  corporation  cases,  see  page  137.  proceeds  by  petition,  nor  then  com- 

^  This  double  title  is  not  essential,    monly,  if  he  be  a  party  to  the  action. 
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to  hereto  annexed,  and  on  motion  of  M.  T.,  attorney  for  said 

Oedeeed,  that  E.  C,  the  receiver  appointed  in  this  action 
[and  A.  B.  and  T.  Z.],  show  cause  at  a  special  term  of  this 
conrt  to  be  held  [at  the  chambers  thereof]  at  the  county  court- 
house, in  the  city  of  ,  on  the  day  of  ,  18  , 
at  o'clock  in  the  noon  of  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  why  the  prayer  of  said  petition 
should  not  be  granted. 

And  until  the  hearing  and  decision  of  such  application  the 
proceedings  of  said  receiver,  touching  sale  advertised  for  the 
instant  [or,  the  reference  upon  the  passing  of  his  ac- 
counts, now  pending  before  K.  F.,  referee],  be  and  the  same 
are  hereby  stayed.^ 

\AuthentiGation,  see  Form  491,^.  Z  of  this  Vol.'] 


Form  No.  733. 

Order  on  petition  or  motion  that  receiver  pay,  deliver,  sell,  &c. 

At  a  special  term  [cfec,  as  en  Form 
JVo.  493,  J?.  4,  of  this  Volume]. 
[Title  of  cause.] 

On  reading  \ifnot  already  filed,  add — and  filing]  the  [peti- 
tion] of  M.  N.,  verified  the  day  of  ,  18  [and  hereto- 
fore filed],  and  [mention  other  papers  ;  and,  if  any  jpa/rty  does 
not  appea/r,  add,  and  proof  of  service  of  due  notice  of  this  mo- 
tion upon  ],  and  after  hearing  T.  M.,  of  counsel  for  said 
M.  N.  and  ,  of  counsel  for  [and  no  one  appearing 
for  J  in  opposition,  and  due  deliberation  being  had, 
now,  on  motion  of  T.  M.,  counsel  for  M.  N., 

Oedeeed  [here  direct  according  to  the  decision,  for  instance, 
thus :  ^] 

[Fayment  <f  fees:  money  to  ie  drawn  from  trust  com- 
pamy]  1.  That  E.  C,  Esq.,  receiver  of  the  ,  be  and  he 

is  hereby  authorized  and  directed  to  pay  to  Messrs.  W.  &  C. 
the  sum  of  dollars,  on  account  of  the  disbursements  and 

'  As  to  the  20  days'  limit,  see  VoL  missions  and  expenses  should  be  pro- 

I,  p.  437.  vided  for  in  the  order.    Galster  v. 

'  When  necessary  for  the  receiv-  Syracuse  Sav.  Bk.,  39  Sun,  594. 
er's  protection,  deduction  of  his  com- 
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services  heretofore  made  and  rendered  by  them  on  behalf  of 
the  receiver  of  the 

2.  That  said  receiver  be  also  further  authorized  and  directed 
to  pay  to  ,  of  ,  the  sum  of  dollars,  as 
the  amount  due  to  him  for  his  services  in  trying  the  case  of  D. 
against  O. 

3.  That  the  D".  S.  T.  0.  is  hereby  authorized  and  directed, 
out  of  the  funds  on  deposit  in  its  hands  to  the  credit  of  said  A. . 
B.  H.,  as  receiver  of  the  ,  to  deliver  to  him  the 
moneys  necessary  to  make  the  aforesaid  payments,  on  receipt 
of  a  certified  copy  of  this  order. 

[Releasing  and  transferring  seowrUies  at  a  discount:'] 
Okdkbed,  that  said  R.  0.,  Esq.,  as  such  receiver,  be  authorized, 
and  he  has  the  leave  and  permission  of  this  court,  to  assign 
and  transfer,  or  satisfy  said  bond  and  mortgage,  and  to  sur- 
render said  promissory  notes  upon  the  receipt  by  him,  of  the 
8um  of  dollars  in  cash. 

[Sepairmg,  and  paying  coupons.]  Oedeeed,  that  the  said 
receiver  be  and  he  hereby  is  directed,  out  of  any  funds  in  his 
hands  which  may  remain  after  paying  the  necessary  expenses 
for  operating,  and  the  repairs  of  the  railway  of  which  he  has 
charge,  to  use  enough  of  the  same  to  put  the  S.  Division  com- 
pletely, and  as  speedily  as  possible,  in  a  safe  condition  for  the 
transit  of  freight  and  passengers,  making  such  reparation  as 
may  be  necessary  to  accomplish  that  object;  subject  to  this 
order  in  relation  to  the  S.  Division  as  soon  as  the  same  can  be 
done,  to  pay  the  coupons  whicli  fell  due  on  instant,  on 

the  bonds  of  the  first  mortgage  on  the  Main  Line  [and  so  on']. 

[Sale  of  good  will  and  depreciating  property^]  And  it  ap- 
pearing by  the  moving  aifidavit  [or,  petition],  there  is  danger 
of  the  deteriorating,  said  receiver  is  hereby  instructed  and 

ordered,  in  order  to  prevent  the  destruction  and  deterioration 
of  the  good  will,  business  and  property,  of  which  he  is  the  re- 
ceiver, to  sell  the  same  in  the  manner  directed  by  Rule  78,^  re- 
specting receivers  of  judgment-debtors,  so  soon  as  he  shall  have 
possessed  himself  of  the  same  sufliciently  to  enable  him  in  his 
judgment  to  make  a  beneficial  sale  thereof  [giving  to  the  pur- 
chaser on  said  sale  the  same  right  which  said  receiver  possesses 
to  the  possession,  under  lease,  of  the  premises  where  said  busi- 
ness is  located]. 

[Authentication;  see  Form  491 .] 


» N.  Y.  Gen.  Bules,  No.  78,  of  1888. 
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Form  No.  734. 

Notice  of  receiver's  petition  for  directions  as  to  distribution. 

[Address  to  the  attorneys  of 
each  party  m  interest}] 

Upon  the  petition,  of  which  the  within  is  a  copy,  and  upon 
the  statement  of  facts,  and  the  schedules  thereto  annexed, 
therein  referred  to,  I  shall  apply  to  this  court,  at  a  special 
term  to  be  held  at  ,  on  the  day  of  ,  18    ,  at 

o'clock  in  the  noon,  for  an  order  directing  what 

course  I  am  to  take  in  reference  to  the  uncollected  notes  and 
accounts,  and  the  furniture  in  my  possession,  and  also  for  an 
order  directing  a  reference  to  take  my  accounts  as  receiver,  and 
discharging  me  from  further  liability,  and  also  for  an  ordei; 
determining  your  respective  priorities,  and  my  duties  as  to 
paying  your  various  claims  out  of  the  surplus  that  may  remain 
in  my  hands,  or  out  of  any  other  moneys  that  I  may  collect. 

[Date,]  [Signature  of] 

Receiver,  &c. 


Form  No.  735. 

Order  that  receiver  in  foreclosure  pay  over  surplus  to  himself  as 
mortgagee." 

[After  title  and  recitals  according  to  the  case  :] 

Oedebed,  1.  That  the  report  of  E.  F.,  Esq.,  to  whom  it 
was  referred  to  pass  and  state  the  accounts  of  the  receiver  ap- 
pointed by  this  court  to  collect  the  rents,  issues  and  profits  of 
the  premises  described  in  the  complaint  in  this  action,  be  and 
the  same  is  hereby  in  all  things  confirmed,  and  the  said  accounts 
are  hereby  passed  and  stated  as  therein  reported,  showing  that 
the  sum  of  dollars  is  now  in  the  hands  of  said  receiver  to 

the  credit  of  this  action. 

'  As  to  notice  to  attorney-general  planck  v.  Verplanck,  23  Bun,  104  (re- 
in corporation  cases,  see  p.  127.  fusing  payment  ^e?i^mfe  lite,  in  parti- 

'  From  Eanney  v.  Peyser.  83  JV.  tion) ;  Schenck  ®  Ingraham,  5  Bun, 

T,l;  reVg  20  Bun,  11.  397 (distribution of  partnersliip fundsi 

Compare  Piatt  v.  Piatt,  66  if.  Y.,  "Weeks  v.  Comwell,  38  Bun,  577  (costs 

360  (paying  over  to  plaintiff  after  in-  in  partition  not  payable  before  final 

terlocutory   judgment   setting  aside  judgment), 
conveyance    as    fraudulent).      Ver- 
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2.  That  out  of  said  sum  the  said  receiver  deduct  and  retain 
the  sum  of  per  cent,  for  his  commissions  herein,  that  he 
pay  to  R.  r.,  Esq.,  the  sum  of  dollars,  for  his  charges  as 
referee*  upon  the  accounting  had  herein,  that  he  pay  to  said 
receiver  for  R.  G.,  the  sum  of  dollars  for  his  charges  and 
allowances  as  proctor  and  counsel  for  said  receiver  upon  said 
accounting. 

3.  That,  after  making  the  aforesaid  deductions  and  pay- 
ments, the  said  receiver  pay  to  the  plaintiff  in  this  action  the 
balance  remaining  in  his  hands  as  such  receiver  to  the  credit  of 
this  action,  and  that  he  take  said  plaintiff's  receipt  therefor  on 
account  of  the  moneys  due  him  upon  the  bond  and  mortgage 
set  forth  in  the  complaint  herein. 

4.  That  upon  complying  with  the  provisions  of  this  order, 
the  said  receiver  may  be  forever  released  and  discharged  from 
any  and  all  manner  of  liability  by  reason  of  his  said  trust. 


SECTION    V. 

ACOOITNTS. 

FoEMS.  (739.)  Order  of  reference  to  pass  re- 
(736.)  Petition  of  receiTer  to  be  al-  ceiver'a  account. 

lowed  to  account  and  be  dis-  (740.)  Objections    to    receiver's    ac- 

charged.  counts. 

(737.)  Account  rendered  by  receiver.  (741.)  Report  of  referee  passing  ac- 
(738.)  AflBdavit  of  receiver  to  his  ac-  counts. 

count. 

Form  No.  736. 
Petition  of  receiver  to  be  allowed  to  account  a&d  be  discharged.' 

[As  m  Form  702,  to  the  *.] 

III.  That  your  petitioner  has  since  then  performed  the 
duties  of  this  office  and  executed  all  the  trusts  of  the  same  so 
far  as  he  has  been  able  to  do  so,  and  has  collected  all  the  assets 
known  to  him  of  said  corporation;  duly  advertised  for  all 
claims  against  the  same,  and  discharged  all  claims  presented ; 
and  there  are  no  creditors  of  said  corporation  to  the  knowledge 


1  See,  however,  Atty.-Genl.  v.  Con-  Volume  I.  p.  333.   As  to  place  m  cor- 

tinental  Life  Ins.  Co.,  15  Weekly  Dig.,  poration  cases,  p.  123  of  this  Volume. 

239,  As  to  notice  to  attorney-general,  p. 

'  Or  may  apply  on  affidavits.    See  127. 
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of  your  petitioner  [or  state  exceptions,  if  any,  so  that  the  order 
may  reserve  thenfi\. 

IV.  That  according  to  the  accounts  of  your  petitioner 
annexed^  \or,  ready  to  be  produced  and  filed],  there  remain, 
after  paying  the  necessary  expenses  and  charges  of  said  trust, 
together  with  a  proper  compensation  to  the  receiver,  no  assets 
of  value  for  distribution  among  the  [stockholders]  \pT  state 
what,  if  any]. 

V.  That  no  suits  or  legal  proceedings  in  respect  to  said 
[corporation  or]  receivership  are  now  pen'ding  to  the  knowledge 
of  your  petitioner ;  nor  does  any  duty  remain  to  be  performed 
by  said  receiver  except  to  have  his  accounts  finally  settled  [or 
state  exceptions,  if  any,  so  that  the  order  may  reserve  them]. 

Whekefoee,  your  petitioner  prays  that  this  court  may 
finally  settle  and  allow  his  accounts  as  such  receiver,  and  award 
him  suitable  compensation  for  the  performance  of  his  said  duties, 
and  for  an  order  relieving  and  discharging  your  petitioner  as 
said  receiver,  and  ordering  his  bond  to  be  cancelled,  and  for 
such  other  and  further  order  as  may  be  just. 

[Directions  as  under  Form  719  and  note.] 


Form  No.  737. 
Account  rendered  by  receiver.' 

[Title  of  court  and  cause.] 

To  the  Court  of 

I,  the  undersigned  R.  C,  of  ,  render  the  following 

account  of  my  proceedings  as  receiver  of  [the  rents,  issues  and 
profits  of  the  premises  described  in  the  complaint  herein,  which 
are  known  and  designated  as  Nos.  avenue,  in  the 

city  of  ]. 

I  was  appointed  as  such  receiver  by  an  order  made  and 
entered  in  the  above  entitled  action,  on  ,  18     . 

'  People  V.  Columbia  Car  Spring  Life  Ins.  Co.,  18  Weekly  Dig.,  493; 

Co.,  13  Sun,  585.  Att'y-Gen.   v.  Continental  Life  Ins. 

'  As   to   periodical    accounts   re-  Co.,  31  Sun,  633.    Rule  of  N.  Y.  Su- 

quired  in  corporation  cases,  see  iV.  T.  preme  Court  in  fourth  department, 

£.,  1883,  c.  378,  as  am'd  by  L.  1885,  Sun'a  Rules,  p.  368. 
c.  40,  t;  4;  People  v.  Knickerbocker 
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[State  facts  as  to  administration  of  the  trust,  so  far  as  ma- 
terial to  explain  and  justify  the  account,  as  thus ;] 

[Agenoyfor  collection.]  I  thereupon  proceeded  to  appoint 
an  agent  for  the  collection  of  said  rents,  under  the  power 
vested  in  me  by  said  order,  and  in  the  following  statement  of 
my  account  I  have  credited  myself  with  the  payment  to  said 
agent  of  per  cent,  commission  upon  all  the  moneys  collected 
by  him  during  the  continuance  of  my  said  trust. 

[Sale  of  uncollectible  assets.]  After  having  collected  all 
the  collectible  assets  except  a  disputed  claim  on  a  guaranty, 
which  by  leave  of  this  court  I  compromised  on  receiving  the 
sum  of  dollars,  the  remainder  of  the  assets,  pursuant  to 

leave  of  this  court  first  obtained,  I  sold  at  public  auction  at 
5  on  the  day  of  j  18     ,  first  giving  due 

notice  as  is  required  by  law  in  the  case  of  execution  sales  [of 
personal  property]  by  the  sheriff  [or,  as  was  required  by  said 
leave  of  court],  a  copy  of  which  notice,  with  proof  of  posting 
and  service,  is  hereto  annexed  and  marked  Schedule  .  At 
such  sale  all  of  said  property  was  sold  to  the  highest  bidder  for 
sums  aggregating  dollars. 

[And  so  on  with  other  transactions.] 

Schedule  A  hereto  annexed  contains  a  statement  of  all  the 
moneys  received  or  collected  by  me  or  my  said  agent. 

Schedule  B  hereto  annexed  contained  a  detailed  statement 
of  all  moneys  expended  by  me  in  the  execution  of  my  said 
trust,  together  with  the  object  of  such  expenditure. 

All  the  receipts,  statements  and  vouchers  hereto  annexed 
form  part  of  this  account. 

I  charge  myself  as  follows  : 

Gross  receipts  as  shown  by  Schedule  A $ 

I  credit  myself  as  follows  : 

Total  expenditures  as  shown  by  Schedule  B . .  $ 

Leaving  a  balance  of $ 

which  consists  of  [stating  items,  as  cash  in  a  designated  trust 
company,  or  unrealized  assets,  <&g.],  to  be  distributed,  subject, 
however,  to  the  deduction  of  the  amount  of  my  commissions 
and  the  expenses  of  this  accounting. 

The  said  schedules,  which  are  severally  signed  by  me,  are 
part  of  this  account. 

[Signature  of] 

Receiver. 
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Form  No.  738. 

Affidavit  of  receiver  to  his  acconnt. 

{Title  of  the  cause.] 

H.  C.,  of  ,  the  receiver  of  [the  rents  and  profits  of  the 

estate  in  question]  in  this  cause,  being  duly  sworn,  says : 

I.  That  the  foregoing  account  contains,  according  to  the  best 
of  this  deponent's  knowledge  and  belief,  a  full  and  true  account 
of  all  the  [rents  and  profits  of  the  said  estates  for  one  year, 
ending  on  the  day  of  ,  IS  ,  being  from  the  foot 
of  his  former  account,  and  of  the  former  rents  returned  by 
his  said  former  account  to  be  in  arrear  and  unreceived  at  the 
time  of  the  making  up  the  same],  which  have  been  received  by 
this  deponent,  or  any  other  person  by  his  order,  or  for  hia  use, 
down  to  the  day  of  5  18  ;  that  he  has  been  charged 
therein  for  all  moneys  received  by  him  and  embraced  in  said 
account,  for  which  he  is  legally  accountable;  and  that  the 
moneys  stated  in  said  account  as  collected  were  all  that  were 
collectible,  according  to  the  best  of  his  knowledge,  information 
and  belief. 

II.  That  the  several  sums  of  money  mentioned  in  the  said 
foregoing  account  to  have  been  paid  or  allowed,  were  actually 
paid  or  allowed  by  this  deponent  for  or  on  account  of  the  said 
estates,  and  for  the  several  purposes  therein  mentioned,  accord- 
ing to  the  best  of  his  knowledge  and  belief. 

III.  That  he  does  not  know  of  any  error  or  omission  in  the 
said  foregoing  account  to  the  prejudice  of  any  of  the  parties 
interested  in  the  funds  or  in  the  cause. 

IV.  That  the  sums  charged  in  the  said  account,  for  which 
no  vouchers  or  other  evidence  of  payment  are  produced,  or  for 
which  he  may  not  be  able  to  produce  vouchers  or  other  evi- 
dences of  payment,  have  actually  been  paid  and  disbursed  by 
him  as  charged. 

[Jurat.}  [Signature.] 


Form  No.  739. 
Order  of  reference  to  pass  receiver's  account.' 

[T7ie  object  of  motion,  or  of  the  order,  may  he  stated  thus:] 
to  take  and  state  the  accounts  of  H.  C,  the  said  receiver  in  this 

'  The  order  sbovild  be  by  the  court. 
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action,  and  to  ascertain  and  report  to  the  court  what,  if  any,  of 
the  property  and  assets  in  question  in  this  action  remain  undis- 
posed of ;  and  what  are  just  allowances  to  said  receiver  for  the 
costs  and  expenses  of  said  receivership  and  his  commissions,  as 
well  as  for  other  disbursements  and  payments  properly  made 
by  him,  on  account  of  said  trust  fund ;  *  and  what  is  the  bal- 
ance in  his  hands  after  making  such  allowances  ^  [where  the 
receiver  is  in  yauU,  and  the  motion  is  against  him,  add,  with 
costs  of  this  motion  to  be  paid  by  said  receiver  personally]. 


Form  No.  740. 
Objections  to  receiver's  accounts.' 

l^Title  of  cov/rt  and  cause.] 

M.  N.,  a  [judgment-creditor]  of  ,  for  himself  and 

others  similarly  situated,  makes  the  following  objections  to  the 
accounts  of  R.  0.,  receiver  herein,  filed  the  day  of  , 

18     . 

[State  them  in  detail.'] 

[Date.]  [Signature  and  office  address  of] 

Attorney  for 


Form  No.  741. 
Report  of  referee  passing  accounts. 

[Title  of  court  and  cause.] 

To  the  Court  of 

I,  the  undersigned  R.  F.,  to  whom,  under  an  order  of  this 
court,  bearing  date  ,  18     ,  made  herein,  it  was  re- 

1  See  McLane  v.  Placerville,  &c.,  said  trust,  be  at  liberty  to  appear  by 
R.  R.  Co.  {Oal.,  1885),  6  Pacif.  Hep.,  counsel  before  said  referee,  and  object 
749,  759,  and  cases  cited.  to  and  contest  said  accounts,  or  any 

2  Other  directions,  convenient  in  part  thereof,  and  to  surcharge  and  to 
various  cases  according  to  circum-  falsify  the  same,  and  to  offer  proof  in 
stances,  may  be  given,  for  instance:  respect  thereto,  if  they  be  so  advised. 

[Where  receiver  has  Tiot  yet  filed  his  That  such  notice  of  said  proceed- 

aecount]  That  the  said  R.  C.  make  ings  be  given  to  all  parties  interested 

aiid  state  his  accounts  as  such  in  this  as  to  said  referee  may  direct, 

action,  before  the  said  referee  herein  *  In  case  of  ignorance  the  objec- 

appointed,  on  [five]  days'  notice  of  tions  may  be  as  general  as  necessary, 

hearing  to  the  judgment-creditors  and  and  the  referee  may  allow  the  ob- 

others.  named  in  this  application.  jector  to  examine  the  receiver,  in  or- 

That  said           and  all  stockhold-  der  to  enable  him  to  make  them  more 

ers  or  other  persons  interested  in  said  specific, 
company,  or  in  the  due  execution  of 
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ferred,  as  sole  referee,  among  other  things,  to  take  and  state  the 
account  of  W.  J.  B.,  Esq.,  the  receiver  of  the  property  of  the 
N.  T.  Co.  of  ,  the  defendant  in  this  action,  and  also  the 

condition  of  the  trust  property,  and  to  hear  and  examine  the 
proofs,  vouchers  and  documents  for  and  against  the  said  ac- 
count, do  hereby  report : 

I.  That  before  pi-oceeding  with  the  hearing  of  the  matter 
so  referred  to  me,  1  duly  took  and  subscribed  the  annexed  oath. 

II.  That  I  was  attended  on  such  hearing  by  [a  deputy  of  the 
attorney-general  of  this  State]  the  attorney  for  said  receiver, 
and  by  said  receiver  in  person,  and  by  [or,  and  that  proof 
was  produced  by  affidavit  of  M.  N.,  hereto  annexed,  that  due 
notice  of  the  hearing  before  me  was  given  to  ]  ;  and  that 
I  thereupon  heard  the  proofs  of  the  respective  parties  and  ex- 
amined the  accounts  and  the  vouchers  and  documents  relating 
thereto ;  and  also  examined  said  receiver  personally,  under 
oath,  and  such  witnesses  as  were  produced  before  me,  touching 
the  matter  so  referred,  and  their  testimony  is  hereto  annexed ; 
and  that,  from  the  proofs  before  me,  1  do  find  and  report  as 
follows : 

Conclusions  of  fact  [stating  them]. 

Conclusions  of  law  [stating  them]. 

All  of  which,  together  vnth  the  evidence  taken  and  vouch- 
ers produced,  is  respectfully  submitted. 

[^Date.]  [Signature  of] 

Keferee. 
[Annex  testimowi/  signed.] 


SECTION   VI. 

BEMOVAL   OE  DISCHAEGE. 

FoKMS.  (V48.)  Order  to  show  cause  why  re- 

(742.)  Notice  of  motion  to  revoke  ap-  ceivership-  should  not  be  die- 

pointment.  charged. 

(743.)  Order  for  appointment  of   a  (749.)  —  discharging  receivership. 

different  receiver.  ("^BO.)  Notice  of  motion  or  petition  to 

(744.)  Notice  of  motion  to  remove  discharge  receiversliip  as  to 

receiver.  specific  property. 

(746.)  Order  removing  receiver  and  (751.)  Order  thut  receiver  pay  over 

appointing  substitute.  to  his  successor. 

(746.)  Notice  of  motion  to  discharge  (752.)  Affidavit  to  obtain  order  to 

receiver.  show    cause  why  removed 

(747.)  Order  removing  receiver  with  receiver  should  not  be  pun- 

his  consent  and  substituting  ished  for  contempt  for  failing 

new  receiver.  to  pay  over. 
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Form  No.  742. 
Notice  of  motion  to  revoke  appointment.' 

{^Object  of  motion  may  le  stated  thus:']  that  the  said  ap- 
pointment 01  JR.  0.  as  receiver  may  be  revoked ;  and  that  the 
court  appoint  or  refer  it  back  to  R.  F.  as  referee  [or,  to  a  ref- 
eree] to  appoint  a  new  receiver  in  this  action,  and  take  the  req- 
uisite security. 


Form  No.  743. 
Order  for  appointment  of  a  different  receiver. 

[Title  {court  ordsr)  amd  recitals  according  to  the  case.] 

Ordeeed,  that  it  be  referred  [back]  to  R.  F.  [the  refeuee 
heretofore  appointed]  to  review  the  appointment  of  R.  C.  as 
receiver  in  this  cause  ;  and  that  the  same  may  be  supported  and 
opposed  by  further  evidence ;  and  that  upon  such  review,  and 
upon  due  hearing  of  the  parties,  the  said  referee  proceed  to 
appoint  a  receiver  in  this  action,  pursuant,  in  all  respects,  to 
said  order. 

{Or,  that  the  order  of  reference  to  R.  F.  to  appoint  a 
receiver  in  this  action,  dated  the  day  of  ,  18     ,  be 

revoked  and  set  aside,  and  that — herejpToceed  as  in  an  original 
order.] 


Form  No.  744. 
Notice  of  motion  to  remove  receiver.' 

[The  object  of  "motion  may  be  stated  thus :]  that  R.  C. 
appointed  receiver  in  this  action  be  removed  [and  that  it  be 
referred  to  a  referee  to — or,  that  the  court — appoint  a  substi- 

'  Siney  b,  N.  Y.  Consol.  Stage  Co.,  specified  in  the  notice  of  motion  or  or- 

18  Abh.  Pr.,  435 ;  s.  c,  38  How.  Pr  .  der  to  show  cause.  Volume  1,  pp.  154, 

481;  Connolly  v.  Kretz,   78  N.    Y.,  156. 

630.  As  to  applying  at  a  term  held  by 

See  note  3  to  Form  746.  same  judge,  see  Volume  I.  p.  136. 

If  application  is  made  to  vacate  '  See  above  notes  and  note  to  next 

the  order  or  revoke  appointment  for  Form, 
irregularity,  the  irregularity  must  be 

Vol.  ir.— is 
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tute  in  his  place,  and  take  the  requisite  security],  and  for  such 
other  and  further  relief  as  may  be  just ;  and  for  the  costs  of 
this  motion  [to  be  paid  by  said  E.  0.  personally]. 


Form  No.  745. 
Order  removing  receiver  asd  appointing  substitute.' 

\_TiUe  {court  order)  and  recitals  according  to  the  case.] 

Obdeeed,  1.  That  R.  C.  be  and  he  hereby  is  removed 
from  the  office  of  receiver  herein  \may  state  ground  if  de- 
sired^, and  that  of  is  hereby  appointed  receiver  of 
,  with  the  powers  and  duties  conferred  by  the  order 
entered  herein  the  day  of  ,18  \pr  may  sjaeoify 
theni]. 

2.  [^Bond  clauses  as  in  Form  655,  p.  145.] 

3.  That  upon  the  filing  of  said  bond  so  approved,  in  the 
office  of  the  clerk  of  this  court,  said  E.  0.  do  forthwith  deliver 
over  unto  said  ,  receiver  herein,  all  books,  papers,  evidences 
of  debt,  accounts,  notes,  bills,  bonds  and  property  of  all  and 
every  description  belonging  to  said  corporation,  which  may  have 
theretofore  come  into  his  hands  as  receiver  herein,  and  that  he 
forthwith  execute,  acknowledge  and  deliver  to  said 
proper  deeds  of  conveyance  of  all  real  estate  of  said  corpora- 
tion  standing  in  his  name  as  such  receiver,  conveying  such  teal 
estate  to  said  as  receiver  herein,  his  successors  and 
assigns  and  their  heirs,  which  deed  or  deeds  shall  contain  a 
covenant  against  the  acts  of  the  said  E.  C,  and  shall  be  ap- 
proved as  to  form  by  one  of  the  "judges  of  this  court. 

4.  That  it  be  referred  to  E.  f'.  of  ,  as  referee,  to  take 
an  aecoTint  of  all  property  with  which  the  said  E.  C.  is  properly 
chargeable  as  receiver  herein,  and  report  the  same  to  this  court 
with  all  convenient,  speed. 

Enter:  \signai/wre  of  judge  hy  initials  of  name  and  title.] 


Form  No,  746. 
Notice  of  motion  to  discharge  receiver.' 

[The  object  of  motion  m,ay  he  stated  thus  :]  that  E.  C,  the 
receiver  appointed  in  this  action,  be  discharged ;  and  that  on 

>  Compare  Form  743.  cation  before  he  has  completed  Ws 

"  See  Bruns  v.  Stewart  Mfg.  Co.,  81  duties  is  not  matter  of  cause.    Beers 

Eun,  195.  ■».  Chelsea  Bank,  4  Edw.,  277. 

^  Discharge  on  the  receiver's  appli-         As  to  who  may  apply,  see  First 
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an  accounting  by  him,  and  a  delivery  of  all  property  and  other 
thingsheld  by  him  as  such  receiver,  to  be  made  as  the  court 
may  direct,  the  bond  entered  into  by  him,  the  said  receiver,  and 
his  sureties,  may  be  vacated  [and  that  the  plaintiff  may  pay  him, 
the  said  receiver,  the  sum  of  dollars,  reported  due  to  him 

by  the  report  of  ,  dated  the  day  of  ,  18    , 

pursuant  to  an  order  made  in  this  cause  the  day  of  , 

18    ]  ;  and  for  the  costs  of  this  motion. 


Form  No.  747. 

Order  removing  receiver  with  his  consent  and  substituting  new 

receiver.' 

[TiUe  {court  order)  and  recitals,  according  to  the  case ;  see 
Form  493,^.  4,  of  this  Volume.} 

1.  Th^t  E.  0.  be  and  he  hereby  is,  at  his  own  request,  removed 
from  the  office  of  receiver,  to  which  he  was  appointed  by  the 
order  of  this  court,  made  in  the  above  entitled  actions  on 

,  18  [upon  the  successor  hereinafter  appointed  duly 
qualifying,  and  upon  accounting  fully  and  transferring  to  such 
successor  all  the  assets  of  the  receivership]. 

2.  That  the  said  K.  0.  pass  his  accounts  as  receiver  in  these 
actions  before  K.  F.,  Esq.,  a  counselor-at-law,  who  is  hereby 
appointed  sole  referee  to  examine  the  said  receiver  and  his 
agent  or  agents,  under  oath,  touching  all  matters  therein 
contained,  and  relating  to  his  acts  as  such  receiver  [since  the 
last  account],  and  to  report  thereon  to  this  court,  with  the 
evidence. 

And  the  said  referee  is  directed  to  ascertain,  determine  and 
report  to  this  court  what,  in  his  opinion,  is  a  suitable  and 
proper  sum  to  be  allowed  to  said  receiver  as  and  for  his  com- 
pensation ;  also  what  is  a  proper  sum  to  be  allowed  to  the 
bookkeeper  and  accountant  employed  by  said  receiver  as  and 
for  his  compensation,  and  what  is  a  reasonable  sum  to  be 
allowed  to  the  attorneys  of  said  receiver  as'  and  for  their  com- 
pensation for  services  rendered  since  the  of  ,  18    . 

Natl.  Bank  «.   E.  T.  Bamum  Iron  corporation  cases,  see  p.  137  of  this 

Works  {Mich.,  1886),  27  Northwestern  Volume. 

Bep.,  657.  As  to  the  place  for  moving,  see 

As  to  who  should  have  notice,  N.  T.   Gen.  Bules,  No.  81,  of  1884; 

see  Bruns  v.  Stewart  Mfg.  Co.,  31  Attrill  ■».  Eockaway  Beach  Impr.  Co., 

Sun,  195;  Miller  v.  Loeb,  64  Barb.,  25  Sun,  376,  509,  and  note  to  Form 

454 ;  and  Hoyt  v.  Continental  Ins.  Co. ,  688. 
31  Week.  Big.,  145.  '  Compare  Form  744. 

As  to  noticti  to  attorney-general  in 
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3.  That  on  the  coming  in  of  the  said  report  and  the  con-, 
firmation  thereof,  and  upon  compliance  by  said  R.  0.  with  such 
further  order  as  may  be  made  herein  by  this  court,  the  said 
K.  C.  be  discharged  from  all  the  duties  and  responsibilities  of 
his  aforesaid  receivership,  and  the  bond  given  for  the  faithful 
discharge  of  his  duties  as  such  receiver  vacated  and  cancelled, 
and  the  sureties  thereon  fully  exonerated  and  discharged. 

4.  That  the  said  R.  C.  transfer  and  deliver  to  ,  here- 
inafter named,  all  the  books  and  papers,  money,  property  and 
effects  of  every  kind  which  may  have  come  into  his  hands,  and 
are  now  held  by  him  as  such  receiver,  on  or  before  the 

day  of  ,  18     ,  if  said  shall  then  have  duly  qualified 

and  entered  upon  the  duties  of  the  trust. 

5.  And  it  appearing  to  the  court  that  ,  Esq.,  of  , 
is  a  iit  and  proper  person  to  be  appointed  receiver  in  these 
actions  in  the  place  and  stead  of  said  R.  C,  it  is  hereby 
Oedeeed  \jf  after  judgment,  add,  adjudged  and  decreed],  that 
said  be  and  he  hereby  is  appointed  receiver  in  the  place 
and  stead  of  the  said  R.  C,  to  \]iere  state  functions  as  on  an 
original  appointment ;  see  Forms  655-697,  adding\  and  to 
receive  and  take  from  said  R.  C.  all  the  property  and  assets  of 
the  aforesaid  receivership  \direct  assignment  if  necessary  ;  see 
Farms  t67,  680]. 

6.  And  it  is  fdethee  oedeeed,  that  the  said  ,  as 
receiver,  have  and  possess  the  same  powers  and  be  subject  to 
the  same  duties  and  obligations  conferred  or  devolved  upon  the 
said  R.  C.  by  the  order  of  this  court,  made  ,  18 
[save  that  the  said  ,  as  receiver,  shall  pass  his  accounts  as 
therein  provided,  once  in  each  months,  and  not  once  in 
each  month,  as  therein  directed]. 

7.  {Bond  clause  as  in  Foi'm  655.] 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 


Form  No,  748. 
Order  to  show  cause  why  receivership  should  not  be  discharged. 

[As  in  Form  491,  p.  3,  stating  relief  for  instance,  thus:'] 
why  R.  C,  the  receiver  herein,  should  not  be  discharged  and 
turn  over  the  possession  of  all  the  property  of  which  he  is  re- 
ceiver, and  all  which  has  come  to  his  possession  as  such,  to 
said  defendants,  together  with  all  papers,  leases  and  documents 
relating  to  such  property,  or  to  the  tenants  and  terms  of  occu- 
pation thereof. 
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Form  No.  749. 
Order  discharging  receivership. 

[Title  {court  order)  and  recitals^  according  to  the  case.    See 
Forms  493,  p.  4,  and  688,^.  189.] 

Oedeked,  1.  That  E.  0.,  receiver  in  this  action,  be  and  he 
hereby  is  discharged  from  any  further  duty  and  office  as  such 
receiver,  except  as  hereinafter  set  forth. 

2.  That  the  said  receiver  immediately  turn  over  the  posses- 
sion of  the  lands  and  premises  described  in  the  complaint  in 
this  action  {or  otherwise  designate property\  to  the  defendants^ 
,  together  with  all  papers,  leases  and  documents  re- 
lating to  such  property  or  to  the  tenants  and  terms  of  occupa- 
tion thereof  now  or  hereafter  in  his  possession,  or  in  any 
manner  under  his  control  \if  necessary,  direct  account  as  m 
Form  745  or  747,  or  otherwise  may  proceed  thus'],  and  that  he 
pay  to  such  defendants  or  the  guardian  ad  litem  of  such  defend- 
ants as  are  infants,  respectively,  all  moneys  by  him  collected  as 
the  rents  of  such  premises,  and  which  have  been  by  him  col- 
lected since  ,18  ,  first  deducting  therefrom  his  commis- 
sions and  other  charges  (if  any)  to  him  by  law  allowed,  and 
paying  two-thirds  of  the  sum  so  by  him  to  be  paid  to  said  H. 
C.  F.,  and  the  remaining  one  third  to  the  defendant  W.  B.  F. 

Oedeebd,  that  he  file  with  the  clerk  of  this  court,  with  all 
convenient  speed,  a  report  of  all  his  proceedings  as  such 
receiver.  ^ 

[Reservation  of  liability  of  co^npany  for  unsettled  claims.'] 
It  is  furthee  oedeeed  and  deceeed,  that  all  said  claims 
pending  in  this  court,  whether  debts  or  other  liabilities,  shall  be 
presented  to  said  Company  for  adjustment  and  settle- 

ment, and  said  company  is  ordered  to  pay  the  said  debts,  with 
the  costs  and  expenses  allowed  by  law  ;  and  for  the  purpose  of 
enforcing  the  payment  therefor,  if  need  be,  this  court  will  and 
does  retain  jurisdiction  and  full  power  to  enforce  such  payment 
and  the  lien  heretofore  existing,  without  other  action  or  inde- 
pendent proceedings.* 

•  In  Anderson  v.  Treadwell,  1  Hdio.  ^  Under  this  a  claimant  can  pro- 

8el.  Cos.,  201,  it  was  held  that  an  as-  ceed  against  the  compamr  on  the  foot 

signment  to  a  receiver  becomes  void  of  this  order.   Farmers'  Loan  &  Trust 

so  soon  as  the  object  of  the  suit  is  Co.  v.  Central  Rw.  of  Iowa,    U.  S. 

accomplished,  and  when  the  purpose  Bist.  Ot.,  1881;  8  Fed.  Bep.,  60;  s.  C, 

is  fulfilled  the  property  reverts  to  the  CJiic.  Leg.  iV.,  July  9, 1881. 
grantor  without  a  reassignment.  Com- 
pare 99  If.  Y.,  275. 
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Form  No.  750. 

Notice  of  motion  or  petition  to  discharge  receivership  as  to  specific 

property. 

[Demand  of  reUef  may  he  thus  /]  to  vacate  so  much  of  the 
order  made  the  day  of  ,  18    ,  for  the  appointment 

of  a  receiver  herein,  as  directs  the  said  receiver  to  take  pos- 
session of  or  administer  [any  property  belonging  to  the  said 
Company,  or  to  in  any  manner  take  possession  of  or 
operate  the  said  line  of  railroad  built  by  the  said  last  named 
railroad  corporation  under  the  charter  thereof,  or  the  equip- 
ments or  assets  thereof],  and  for  such  other  or  further  order  as 
may  be  just  [and  as  will  give  your  petitioners  the  full  benefit 
of  their  rights  as  creditors  of  said  Company]. 


Form  No.  751. 
Order  that  receiver  pay  over  to  his  successor. 

[Title  (court  order)  and  recitals^  according  to  the  case;  see  Form 

493,^.  4.] 

Oedeeed,  that  the  said  E.  C,  within  days  from  the 

service  upon  him  of  a  copy  of  this  order,  pay  over  to  , 

as  receiver  of  ,  the  sum  of  dollars  [as  reported  by  the 

said  referee],  together  with  the  further  sum  of  dollars, 

the  costs  of  this  motion,  amounting  in  all  to  the  sum  of 
dollars. 

Enter :  [signature  of  judge  lyy  vnHn,als  of  namie  and  Uile.] 


Form  No.  752. 

Affidavit  to  obtain  order  to  show  cause  why  removed  receiver  should 
not  be  punished  for  contempt  for  failing  to  pay  over.' 

[Title  of  court  and  cause.} 

E.  0.  being  duly  sworn,  says : 

[Allege  appointment  and  qualifcation  as  in  I  and  II  of 
Form  702,  unless  already  shown  m  jprevious  proceedings  io 
direct  payment,  c6c.] 

1  See  Clark  v.  Bininger,  75  N.  Y.,  344,  affl'g  43  Super.  Ct.  {J.  <fc  S.),  126,  344 
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III.  [Allege  2>ersonal  service  of  order  to  pay :  see'  Form 
637,  i).  99.] 

IV.  That  on  the  day  of  ,  18  ,  deponent 
demanded  of  said  payment  to  deponent  as  receiver  of 
the  said  ,  the  sum  of  ;  that  said  has  not  paid 
to  deponent  the  said  sum  or  any  part  thereof,  although  the  time 
limited  in  said  order  within  which  to  pay  the  same  has  expired, 
and  that  said  has  failed  to  comply  in  any  respect  with 
said  order  of  the            day  of 

V.  That  no  other  application  for  this  order  has  heen  made, 
except  [(fee.    See  Forms  489,  490,^.  2]. 

{Jv/rat-l  [Signature.'] 

[For  further  proceedings  see  Contempt.] 
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AETICLE  Y. 
Deposit  oe  delfveet  of  money  ok  otheb  peesonal  peopeett. 

1.  Power  of  the  court.  property  admitted  to  be  due 

2.  Distinction  between  cases  for  motion  (or  for  judgment  on  the  ad- 

and  cases  for  trial.  mission). 

3. for  order  and  for  judgment.  (755  )  —  for  payment  of  admitted 

claim,    on    security    being 
FoBMS.  given  for  counter-claim. 
(763.)  Notice  of  motion  that  party  (766.)  —  that  sheriff  take  and  de- 
deliver  or  deposit  money  or  posit  or  deliver,  when  party 
other  property  admitted  to  ordered  fails  to  do  so. 
be  due.  ('?B7.)  —  for  receiver,  unless  defend- 
(754.)  Order  that  »  party  deliver  or  ant  delivers  or  deposits, 
pay   into    court    money   or 

1.  Power  of  the  courtJ] — The  inherent  power  of  a  court  of 
equity  ^  to  make  an  order  that  a  defendant  who  admits  that  he 
possesses  money  or  other  property  and  ought  to  pay  it  over  to 
plaintiff,  must  do  so,  without  awaiting  final  judgment ;  and  to 
enforce  the  order  by  proceedings  for  contempt,  is  preserved  by 
the  Code,*  and  extended  (in  respect  at  least  to  personal  proper- 
ty) to  actions  of  a  common-law  nature. 

2.  Distinction  ietween  cases  for  motion  mid  cases  for  tried.] 
— If  the  admission  is  of  a  sum  uncertain  in  amount,  and  which 
cannot  be  ascertained  definitely  by  mere  computation,  or  if  the 
sum  or  other  property  is  not  admitted  to  be  of  right  demandable 
by  the  plaintiff  or  at  least  to  be  held  under  such  circumstances 
that  the  court  can  say  that  as  matter  of  law  it  is  so  demandable, 
the  defendant  should  not  be  proceeded  against  by  motion  for 
delivery  or  payment  nor  by  motion  for  judgment ;  but  is  usually 
entitled  to  trial  of  the  issues  or  assessment  of  damages. 

3.  Distinction  "between  cases  for  order  and  for  judgment?\ 
— If  it  does  not  appear  that  defendant  is  in  possession  in  such 
sense  that  he  has  power  to  make  delivery  or  transfer,  he  should 
not  be  proceeded  against  by  order  enforcible  in  contempt,  but 
by  judgment  which  is  usually  enforcible  only  by  execution. 

'  See  Busenberry  v.  Woodward,  1  Abi.  Pr.,  443. 
»  K  T.  Code  Civ.  Pro.,  %  244;  Code  Civ.  Pro.,  §  717. 
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Judgment  may,  however,  often  be  had  by  motion  on  the  plead- 
ings.* 

Under  settled  principles  applicable  to  motions,  the  plaintiflF 
may  move  in  the*  alternative '  for  an  order  or  for  judgment, 
and  the  better  opinion  is  that  under  a  notice  of  motion  for 
an  order  and  for  general  relief,  a  money -judgment  might  be 
granted,  although  it  might  be  objectionable  under  a  motion  for 
judgment  and  for  general  relief,  to  grant,  upon  default,  an  order 
under  which  defendant  could  be  imprisoned.* 


Form  No.  753. 

Notice  of  motion  that  party  deliver  or  deposit  money  or  other  prop- 
erty admitted  to  be  due. 

ITitle  of  court  and  cause.] 

Please  take  notice,  that  on  the  pleadings  in  this  action  [and 
on  the  examination  of  the  defendant  filed  on  the  day 

of  ,  18      ],  the  undersigned  will  move  the  court,  at  a 

special  term  to  be  held  [at  chambers]  at  the  city  hall  [or,  county 
court  house],  in  the         of  ,  on  the         day  of  ,  18     , 

at  the  opening  of  the  court  on  that  day  [or,  at  o'clock  in  the 

noon],  or  as  soon  thereafter  as  counsel  can  be  heard,  for 
an  order  that  [state  object,  as  in  either  following  Formsl,  and 
for  such  other  or  further  relief  as  may  be  just ,  and  for  the  costs 
of  this  motion]. 

[Signature  am,d  office  address  of] 

[Date.]  Attorney  for  [moving party]. 

[Address]  To  , 

Attorney  for  [adverse  party]. 

Form  No.  754. 

Order  that  a  party  deliver  or  pay  into  conrt  money  or  property  ad- 
mitted to  be  due  (or  for  judgment  on  the  admission.) 

[Tide  of  cause.] 

At  a  special  term  [c&<?.,  as  in  Form 
Mo.  493,^.  4,  of  this  Volume]. 

On  the  pleadings  in  this  action,  and  the  examination  of  the 

'  See  chapter  on  Pkacticb  ab  to  the  Pleadings. 
» Vol.  I,  p.  117. 

3  Vol.  I,  p.  183.    Compare  Eureka  Steam-Heating  Co.  v.  Sloteman,  67  Wis., 
118;  B.  c,  30  Northwestern  Sep.,  244. 
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defendant  filed  herein  on  the  da^  of  j  18    ,  where- 

by it  appears  that  the  [defendant  Y.  Z.]  admits  that  he  has  in 
his  possession  [w,  under  his  control]  the  siim_  of '  _  dollars 
[or,  property  hereinafter  mentioned],  the  subject  of  this  action, 
and  that  it  belongs  [or,  is  due]  to  the  plaintiff  [or,  is  held  by 
defendant  as  trustee  for  plaintiff;  and  on  reading  and  filing 
proof  of  due  notice  of  this  motion],  after  hearing  A.  T.,  of  coun- 
sel for  plaintiff,  and  T.  Z.,  counsel  for  defendant  [or,  and  no 
one  appearing]  in  opposition :  now,  on  motion  of  A-  T.,  attorney 
for  plaintiff : 

Oedeeed,  that  the  defendant  Y.  Z.,  within  _  days  after 

the  service  of  this  order,  deposit  in  court  [or,  deliver  to  the 
plaintiff]  [specifying  the  property],  subject  to  the  further  direc- 
tion of  the  court  [and  pay  to  plaintiff  dollars  costs  of 
motion].^ 

Enter:  [signature  of  judge  hy  initials  of  name  and  title,] 
[Serve  personally,  as  well  as  on  attorney.] 
[Affidavit  to  disdhedienoe,  and  proceedings  to  punish  for 
cmtempt.    See  Contempt.] 


Form  No.  755. 

Order  for  payment  of  admitted  claims,  on  security  being  giren  for 
counter-claim.  <> 

[Title  {court  order)  and  recitals,  according  to  the  case.] 

Oedeeed,  that  the  defendant,  G.  L.,  do  T^thin  days 

from  the  service  of  this  order,  pay  to  the  plaintiffs  [as  adminis- 
trators] the  sum  of  dollars,  being  the  sum  admitted  to  be 
in  his  hands,  received  for  the  plaintiffs  less  the  sum  of  , 
which  he  is  allowed  to  retain  until  the  decision  in  this  suit  shall 
determine  the  amount  of  the  bad  debts  and  the  liability  of  the 
plaintiffs  as  administrators  therefor.  And  the  plaintiffs  must 
give,  simultaneously  with  the  payment  of  the  money,  a  joint 
and  several  bond  or  undertaking  with  two  sureties,  to  be  ap- 
proved by  one  of  the  justices  of  this  court,  as  to  its  form, 
amount,  and  sufficiency  of  the  sureties,  to  pay  one-fourth  part 
of  all  such  outstanding  claims  against  the  late  finn  of  L.  K.  & 
M.,  as  the  defendants,  or  either  of  them,  shall  be  called  upon 

»  As  to  clause  requiring  security    .     "  Sustained  by  Boberts  v.  Law,  4 
as  a  condition  of  making  tlie  order,    Sandf.,  643. 
see  Vol.  I,  p.  858,  and  Form  537,  p. 
61,  of  this  VoL 


PROVISIONAL  REMEDIES.— V.  DELIVERY  OR  DEPOSIT.     251 

and  obliged  to  pay,  and  also  one-fourth  part  of  the  moneys  paid 
by  th'em  or  either  of  them,  or  for  which  they,  or  either  of  them, 
may  be  liable,  for  the  expenses  of  prosecuting  the  demand 
against  the  corporation  mentioned  in  the  answer  in  this  cause, 
and  also  whatever  sum,  if  any,  may  be  adjudged  by  the  court 
to  be  justly  due  to  L.  for  his  time  and  services  in  prosecuting 
Buch  demand. 

Enter :  [siffnature  of  judge  hy  initials  of  namie  cmd  title.] 


Form  No.  756. 

Order  that  sheriff  take  and  deposit  or  deliver,  when  party  ordered 

fails  to  do  so. 

[Title  (court  order)  and  recitals,  according  to  the  case.  See 
Form  493,^.  4 ;  and  reciting  that  it  appears  that  defend- 
ant has  disobeyed  the  order  of  the  court.} 

Oedeebd,  1.  That  the  sheriff  of  the  [city  and]  county  of 

,  take  from  the  defendant  Y.  Z.  and  deliver  to  the 

plaintiff  [or,  deposit  in  court — specify  the  sum  or  property ; 

am,d  giAse  directions  in  conformity  Viith  the  direction  of  the  order 

which  has  been  disobeyed]. 

2.  That  the  defendant  T.  Z.  [forthwith]  pay  to  plaintiff 
dollars  costs  of  this  motion. 

Enter :  [signature  of  judge  by  initials  of  name  and  title.] 


Form  No.  757. 
Order  for  receiver  unless  defendant  delivers  or  deposits. 

[Title  {cou/rt  order)  and  recitals,  according  to  the  case,  as  on  a 
motion  for  a  receiver.    See  pp.  145  to  196.] 

Okdeeed,  that  defendant  may  within  days  after  serv- 

ice of  this  order  on  him  personally  [or,  on  his  attorney],  deliver 
to  plaintiff  [w,  deposit  in  court]  the  sum  of  [or  otherwise  de- 
scribe the  property],  in  satisfaction  of  plaintiff's  claim  to  , 
and  that  in  default  i\vQVQQ>i  [proceed  with  appointment  of  rer 
ceiver  or  reference  to  appoint,  as  in  Forms  655,  <&c.,  to  697]. 
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AETICLE  VI. 

E.EPLEVIN    (claim   AND   DELIVERY). 


I.  General  Pkinoples. 

1.  Outline  of  the  remedy. 

2.  Value. 

IT.  Replevying  by  Plaintiff. 

3.  The  practice ;  affidavit. 

4.  —  plaintiif's  title. 

5.  —  describing  the  articles. 

6.  —  denying  legal  custody. 

III.  Defendant's  Course. 

1.  Election. 

8.  Re-surrender. 

IV.    iNTEEVENTIOIf  OF   THXKD    PeESON. 

9.  Statutory  right  of  claim. 
Forms. 

I.  Plaintiff's  Proceedings  to 
Replevy. 

(758.)  Affidavit  in  replevin  (claim 
and  delivery). 

(759.)  —  where  exempt  property  has 
been  seized  on  execution. 

(760.)  Requisition  to  replevy. 

(761.)  Undertaking  in  claim  and  de- 
livery (replevin). 

(762.)  Approval  of  undertaking,  by 
sheriff. 

(763.)  Notice  of  exception  to  sureties 
in  replevin. 

(764.)  — justification  of  sureties  in 
replevin. 


(765.)  Notice  of  abandonment  of  part 
of  claim  in  replevin. 

(766.)  —  by  defendant  that  he  de- 
mands judgmeat  for  return 
or  value  of  chattel  re- 
plevied. 

(767.) — of  motion;  or  order;  for 
setting  aside  replevin  (claim 
and  delivery). 

II.  Defe.sdant's  Proceedings  for  4 
Ketcen. 


(768.) 


of 


Notice    requiring    return 
chattels  replevied. 

(769.)  Affidavit  on  part  of  defendant 
to  reclaim  chattels  re- 
plevied. 

(770.)  Undertaking  for  defendant  to 
reclaim  chattels  replevied. 

III.  Intervention  of  third  claimant. 

(771.)  Affidavit  of  third  claimant  in 
replevin. 

(772.)  Notice  to  be  endorsed  on 
above. 

(773.)  —  by  sheriff  to  plnintiff  in  re- 
plevin, of  third  claimant. 

(774.)  Undertaking  of  indemnity  by 
third  claimant  on  replevin. 

(775.)  Notice  of  justification  of  the 
foregoing. 

IV.  Proceedings  against  Sheriff. 

(776.)  Notice  to  sheriff  to  make  return 
in  replevin. 


I.    GENERAL  PEINCIPLES. 

1.  Outline  of  the  remedy.] — The  use  of  these  forms  is  best 
understood  by  noticing  that  the  scheme  of  replevin  is  to  take 
the  property  into  the  custody  of  the  law  for  a  few  days,  while 
the  security  which  plaintiff  offers  to  insure  its  return  in  case 
judgment  goes  against  him,  can  be  examined  by  defendant. 
The  defendant  on  having  this  opportunity  takes  one  of  several 
courses.'  He  can,  tacitly,  or  by  requiring  a  justification  of 
sureties,  treat  the  security  as  standing  for  him  in  place  of  the 


See  p.  256,  of  this  Vol. 
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property;*  in  which  case  plaintiff  can  receive  the  property- 
free  of  the  rule  of  lis  pendens,  and  if  his  alleged  interest  is  full 
title,  may,  as  against  defendant,  lawfully  sell  the  thing  if  he 
choose;^  or:  (2)  defendant  may  demand  a  return  of  the  prop- 
erty from  the  sheriff,  offering  in  turn  security  on  his  part. 

In  either  case  the  sheriff  is  protected  against  third  persons ; 
but,  as  between  the  parties,  is  liable  until  sureties,  if  duly  ex- 
cepted to,  justify.^ 

But  a  third  person  claiming  as  against  defendant  may  inter- 
pose, and  then  the  sheriff  may  require  indemnity. 

2.  Value.] — In  some  States  the  adequacy  of  the  security  to 
be  given  is  secured  by  directing  the  sheriff  to  have  an  appraisal 
made  which  shall  fix  the  amount  of  the  bond.  The  New 
York  statute  provides  for  it  by  allowing  the  plaintiff  to  swear 
to  his  own  valuation,  in  his  affidavit.  He  may  state  the  value 
of  each  of  several  articles  or  the  aggregate  value  of  all,  or  the 
aggregate  value  of  a  part  and  the  separate  values  of  the  others. 

The  defendant  can  act  on  this  valuation  by  compelling  a 
return  of  the  goods,  or  of  the  part  taken  by  the  sheriff,  on  giving 
security  at  the  same  rate. 

If  the  plaintiff's  affidavit  names  only  an  aggregate  value, 
and  the  sheriff  seizes  only  part  of  the  goods,  the  defendant  may 
tender  an  undertaking  in  a  sum  duly  proportioned.  If  the  de- 
scription of  the  goods  affords  the  means — as  where  so  many 
bushels  of  grain  or  pieces  of  cloth  are  stated  to  be  of  a  specified 
aggregate  value — the  security  to  be  given  for  a  part  is  a  mere 
matter  of  arithmetical  computation.  In  other  cases  the  suffi- 
ciency of  the  sum  can  be  determined  by  the  court  on  excep- 
tions to  the  undertaking. 

'  s.  p.,  Second  Natl.  Bk.  of  Oswego  v.  Dunn,  63  How.  Pr.,  434;  s.  c,  3 
Civ.  Pro.  (Browne),  259;  Eastman  a.  Barnes  (Vt ,  1885),  1  New  Engl.  Sep.,  347. 

2  Stewart  «.  Wolfe  (Pa.,  1886),  5  Gentr.  Bep.,  681;  s.c.,  7  Atl.  Sep.,  165, 
holding  that  a  replevin  bond  given  by  plaintiff  suing  as  absolute  owner  is  a 
substitute  for  the  property  delivered  to  him  upon  it,  and  a  purchaser  from 
him  acquires  a  good  title  to  the  property  replevied. 

For  contrary  authorities  in  other  States,  see  id.;  and  Wells  on  Rep.,  359, 
§  470. 

'  An  officer  is  not  required,  before  serving  a  writ  of  replevin,  to  have  the 
sureties  approved.  He  is,  however,  bound  to  exercise  a  reasonable  discretion 
in  deciding  upon  their  sufficiency.  Stone  v.  Jenks,  142  Mass.,  519;  s.c,  7 
Eastern  mp.,  643,  and  cas.  cit. 
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The  plaintiff  cannot,  by  merely  stating  the  aggregate  instead 
of  the  separate  value  of  the  articles  named,  compel  the  giving 
of  an  undertaking  conditioned  for  the  delivery  to  him  of  all 
such  articles,  no  matter  how  small  a  portion  thereof  may  have 
been  actually  taken  by  the  sheriff',* 

II.    REPLEVYING    BY    PLAINTIFF. 

3.  The  practice;  afildavit.} — After  a  demand  has  been 
made  (if  demand  be  necessary  to  sustain  the  action),  and  at  the 
time  of  issuing  the  summons,  or  at  any  time  thereafter,  and 
before  defendant  has  answered,  or,  in  case  of  default  for  want 
of  appearance  or  answer,  before  entry  of  final  judgment,  an 
affidavit  of  the  facts  which  entitle  plaintiff  to  possession,  must 
be  made  by  plaintiff  or  one  of  several  plaintiffs,  or  by 
plaintiff's  agent  or  attorney.  If  not  made  by  plaintiff,  the 
affidavit  must,  under  the  New  York  statute,  indicate  what  al- 
legations are  made  on  information  and  belief,  and  set  forth  the 
grounds  of  belief  as  to  matters  not  alleged  upon  his  knowledge, 
and  the  reason  why  the  affidavit  is  not  made  by  the  plaint- 
iff.* In  the  absence  of  such  a  statute  an  affidavit  by  an  agent, 
"to  the  best  of  his  knowledge,  information  and  belief,"  is 
enough.'  But  it  is  the  better  practice  in  all  cases  where  the 
plaintiff  does  not  make  the  affidavit,  to  state  the  reason,  and 
indicate  what  is  alleged  on  knowledge,  and  the  grounds  of  be- 
lief as  to  the  other  allegations. 

The  affidavit  is  a  proceeding  in  the  action,  and  to  be  so  en- 
titled.^ 

4.  —  plamtiff''s  title.] — If  plaintiff  claims  as  owner,  a 
general  allegation  that  he  is  the  owner  is  sufficient  without 
alleging  evidence  of  ownership.^ 

If  he  claims  by  a  special  title,  not  as  owner,  or  shows  by  his 
allegations  a  right  of  possession  in  another,  the  affidavit  should 

>  Weber  b.  Manne,  11  Civ.  Pro.  JR.  (Browne),  64. 
»  K  T.  Code  Oiv.Pro.,  §  1713. 

»  U.  S.  v.  Bryant,  111  U.  8.,  499.    (So  holding  of  a  public  offlcw.) 
*  Otherwise  at  common  law.    Volume  I  of  this  work,  p.  44. 
s  Depew  ®.  Leal,  2  Abi.  Pr.,  131;  Burns  n.  Robbins,  1  Code  R,  «8;  Rol)" 
erts  V.  Willard,  id.,  100. 


PROVISIONAL  REMEDIES.— VI.  REPLEVIN.  255 

go  on  to  state  the  facts  entitling  the  plaintiff  to  immediate 
possession.'^ 

If  he  relies  on  a  writing  as  evidence  of  his  special  property 
or  right  of  possession,  a  copy  of  the  writing  should  be  given  in 
or  annexed  to  the  affidavit ;  ^  or  if  not  practicable,  excuse  must 
be  stated. 

5.  —  desorihing  the  articles.'] — ^The  description  of  the  arti- 
cles should  be  sufficient  to  enable  the  officer  to  identify  them.* 
For  this  purpose  it  is  usual,  after  particularly  designating  them, 
to  add  particulars  as  to  where  they  are  situated,  when  this  is 
necessary  to  enable  the  officer  to  act.  An  allegation  which 
would  be  sufficient  in  a  pleading  is  not  necessarily  enough  in 
an  affidavit  for  replevin.* 

If  the  proper  article  is  taken  under  a  misdescription  the 
court  have  power  to  amend  the  description.^ 

6.  —  denying  legal  custody.\ — The  denial  required,  of  the 
property  having  been  taken  for  tax  or  on  execution,  &c.,  must 
be  direct  and  full.  The  plaintiff  Cannot  evade  the  restrictions 
of  the  statute  by  alleging  that  the  property  was  not  taken  for 
any  "  legal  tax,"  *  or  on  any  "  valid  judgment." ' 

'  Depew  B.  Leal,  2  Ahh.  Pr.,  131  ;  Donald  ».  Eockwell,  19  Weekly  Big.,  192 
(holding  that  a  legatee  suing  a  stranger  for  the  thing  bequeathed,  and  alleging 
that  it  had  been  in  the  executor's  possession,  must  allege  a  delivery  by  the  ex- 
ecutor; saying  that  he  had  absconded  was  not  enough. 

«  Depew  ®.  Leal,  2  Ahh.  Pr.,  131. 

'  See  Waldron  «.  Leach^  9  B.  I.,  588;  Pordice  v.  Rinehart,  11  Oreg.,  308; 
8.  c,  8  Pacif.  Bep.,  285. 

■*  Thus  an  allegation  that  defendant  took  and  detains  "  a  bay  horse, 
worth,"  &c.,  might  be  enough  in  pleading,  but  in  this  affidavit  there  should 
be  added  description  of  marks,  or  of  place  where  to  be  found,  or  both,  other- 
wise the  sheriff  might  not  be  liable  for  refusing  to  act. 

So  if  the  form  of  the  property  has  been  changed  since  the  wrongful  tak- 
ing—as where  corn  was  made  into  whiskey— the  pleading  may  allege  the 
wrongful  taking  of  com,  but  the  affidavit  must  describe  and  identify  the 
whiskey  which  is  the  thing  the  sheriff  is  to  look  for.  Silsbury  «.  McCoon,  8 
N.  T.,  879;  Wingate  c.  Smith,  20  Me.,  287. 

For  numerous  authorities  on  the  sufficiency  of  the  description,  see  Wells 
on  Bepleii.,  94,  &c.,  §  168,  «Sic. 

"  McCourt  v.  Bond,  64  Wise.,  596;  b.  c,  25  Nm-thwestem  Bep.,  532,  holding 
thus  of  the  description  in  a  writ  of  replevin. 

«  McClaughry  v.  Cratzenberg,  39  III.,  117,  123. 

'  Under  a  statute  requiring  an  allegation  that  the  property  was  "  not  taken 
in  execution  on  any  order  or  judgment,"  the  omission  of  the  words  order  or, 
do  not  vitiate.    Auld  v.  Kimberlin,  7  Kans.,  601. 

It  is  not  enough  to  allege  that  the  goods  were  taken  on  execution  agamst 
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III.    DEFENDANT'S    COURSE. 

7.  Election.'] — Defendant,  unless  he  moves  to  set  aside  the 
proceedings  as  void  or  irregular,  must  elect  whether  he  will 
look  to  the  security  in  place  of  the  property,  and  let  the  prop- 
erty be  delivered  to  the  plaintiff,  or  whether  he  will  reclaim 
the  property.  And  this  election  he  must  make  within  three 
days. 

If  within  that  time  (without  giving  security  to  get  a  return) 
he  does  not  except  to  plaintiflE's  sureties,  he  waives  his  ob- 
jections to  them,  if  within  that  time  he  does  except,  he  man- 
ifests his  election  to  let  the  property  be  delivered  to  plaintiff, 
and  to  look  to  the  security,  if  it  be  approved,  or  to  the  liability 
of  the  sheriff,  if  it  be  not  approved.' 

If  he  does  not  accept  he  may  wdthin  the  same  three  days 
serve  a  counter  affidavit,  undertaking  and  requisition,  for  a  re- 
turn of  the  property,  or  such  part  thereof  as  has  been  actually 
replevied.  The  mode  of  fixing  the  amount  of  the  undertaking 
has  been  already  stated.  The  fact  that  a  trial  on  the  merits  and 
judgment  has  been  had  meanwhile,  does  not  alone  preclude 
such  a  demand  for  a  return.*  His  demand  prevents  delivery  to 
the  plaintiff;  *  and  the  justification  of  his  sureties,^  or  the  omis- 
sion of  plaintiff"  to  except  to  them,  perfects  his  right  to  a  return 
of  the  property. 

Giving  the  undertaking  to  obtain  a  return  admits  that  the 
property  was  in  his  possession  at  the  commencement  of  the  ac- 
tion,^ and  was  detained  by  him.* 

him  on  a  void  judgment.    Plaintiff  cannot  question  the  validity  of  the  judg- 
ment in  that  manner.    Wilson  v.  Macklln,  7  Nebr.,  50. 

'  Oullen  V.  Miller,  5  Abb.  N.  C,  283,  and  cases  cited;  Hofheimer  v.  Camp- 
bell, 59  2^.  T.,  369,  affl'g  7  Lans.,  157. 

2  Corn  Exch.  Bk.  v.  Blye,  103  if.  Y.,  305. 

3  Graham  v.  Wells,  18  How.  Pr.,  376. 

*  See  Grant  ».  Booth,  31  How.  Pr.,  354;  Manley  v.  Patterson,  3  Code  R,  89, 

'^  Diossy  V.  Morgan,  74  iV.  ¥.,  11  (treating  it  as  an  estoppel  and  conclu- 
sive). 

«  Black  V.  Foster,  7  Abb.  Pr.,  406;  s.  C,  28  Barb.,  387  (treating  it  as  a 
question  of  evidence  for  the  jury). 

But  according  to  Church  v.  Frost,  3  Supm  Ct.  (T.  &  C),  318,  obtaining  a 
return  does  not  estop  the  defendant  from  disavowing  title  and  proving  an 
ofler  of  surrender  to  plaintiff  before  suit  brought;  because  this  shows  that 
plaintiff  had  no  cause  of  action. 
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8.  Re-surrender. '\ — If,  after  obtaining- a  return  of  the  prop- 
erty, defendant  wishes  to  surrender  it,  a  mere  offer  to  do  so, 
unaccepted,  is  unavailing.    He  must  offer  to  allow  judgment.^ 

IV.    INTERVENTION    OF    THIRD    PERSON. 

9.  Statutory  right  cf  claim.'] — A  stranger  to  the  action  who 
claims  as  against  the  defendant  a  right  to  possession  existing  at 
the  time  the  property  was  replevied,  may,  at  any  time  before 
its  actual  delivery  to  either  party,  claim  it  of  the  sheriff  by 
proper  affidavit  and  notice  proceeding  from  himself  or  his  at- 
torney or  agent ;  ^  and  the  sheriff,  if  the  plaintiff  on  request  do 
not  indemnify  him,  may  surrender  the  property  to  the  claimant 
without  thereby  incurring  any  liability  to  the  plaintiff.' 
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Form  No.  758. 

A£B;daTit  in  replevin  (claim  and  delivery). 

[Title  of  court  cmd  action.] 
{  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  \pr,  one  of  the  plaintiffs — or,  the 
agent — or,  attorney  of  the  plaintiff*]  in  this  action. 

II.  That  he  [or,  said  plaintiff]  is  [if  summons  has  been 
served,  say,  and  at  the  time  of  the  commencement  of  this  ac- 

>  Brewster  ».  Silliman,  38  N.  F.,  423. 

»  Bishop  «.  Baxter,  3  BdLy,  176. 

'  N.  T.  Code  Civ.  Pro.,  §  1709. 

For  the  hiatmy  of  the  remedy  of  a  third  claimant,  see  Manning,  &c.  v. 
Keenan,  73iV.  P;,  45,  affi'g  9  fiww.  686. 

A  withdrawal  of  the  claim  to  allow  the  sheriff  to  deliver,  held  not  to  waive 
the  light  of  action  against  the  sheriff.  Haskins  «.  Kelly,  1  Ahb.  Pr.,  N.  8., 
63;  s.  c,  1  Bobt.,  160. 

In  Bishop  «.  Baxter,  3  Ba^,  176,  the  court  refused  to  try  the  question  of 
agency  ci>r  claim,  on  affidavits. 


*  If  made  by  agent  or  attorney,  in-    on  information  and  belief.     JT.  T. 
dicate  in  the  allegations  those  made    Code  of  Civ.  Pro.,  §  1712. 

Vol.  IL— 17 
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tion,^  was]  the  owner  [or  if  several,  are,  and  were  the  owners], 
and  lawfully  entitled  to  the  immediate  possession  of  the  follow- 
ing described  chattels  [or,  lawfully  entitled  to  the  immediate, 
possession  of  the  following  described  personal  property,  claimedl 
in  this  action,  to  wit  [destgnating  tJiem,  thus ;] 

One  rosewood  piano-forte,  made  by  Steinway,  and  num- 
bered [or,  now  in  the  house  of  Y.  Z.  at  ,  worth 
$400'  [and  if  chattels  in  hulk,  state  weight,  measurement,  or 
other  quantity]. 

[Ifplainti-f  is  not  owner,  iut  merely  claAms  as  above  stated, 
a  right  of  possession,  state  the  facts  with  reject  to  it^for  in- 
stance, thus:] 

[  Where  he  claims  under  a  special  agreement^  -  And  the 
plaintiff  is  entitled  to  the  immediate  possession  thereof,  by  virtue 
of  an  agreement  between  him  and  the  above-named  Y.  Z.,  of 
which  the  following  is  a  copy  [inserting  if]. 

[Or,  where  he  claims  as  pledgee :  which  said  goods  were  de- 
livered to  said  plaintiff  by  ,  as  a  security  for  the  payment 
of  dollars;  and  that  said  defendant,  unknown  to  said 
plaintiff,  took  said  goods  from  plaintiff's  possession,  against  his 
will,  and  now  refuses  to  return  the  same,  while  the  said  sum  of 
money  is  still  due  and  unpaid,  and  he  is  still  entitled  to  said 
goods  as  his  security  therefor.] 

[Or,  where  he  claims  as  lessee :  which  goods  said  plaintiff 

hired  of  said  defendant  on  the  day  of  ,  18     ,  for 

the  term  of  months,  and  paid  him  therefor  the  sum  of 

dollars ;  and  that  said  term  has  not  yet  expired,  and  said 

defendant  wrongfully  retook  possession  of  said  goods.] 

[Or,  where  he  claims  as  haAlee  for  hire:  that  said  goods 
were  deposited  with  plaintiff  for  storage,  by  their  owner,  M.  N., 
for     _  months,  on  an  agreement  by  M.  N.  to  pay  the 

plaintiff  storage  therefor,  which  storage  is  worth  dollars; 

and  they  have  been  taken  from  the  plaintiff  without  his  con- 
sent, and  without  payment  of  said  storage.] 

III.  That  said  chattels*  are  [if  sunmions  has  been  served, 

1  Under   If.    Y.   Code  Civ.   Pro.,         s  Required   by  N.    T.   Code  dt. 

§  1696,  it  seems  to  be  enough  in  an  Pro.,  §  1693,  subs.  1. 
affidavit  made  after  service  of  sum-         *  Omission  to  say  in  terms  that  the 

mons  to  say  that  plaintiff  was  entitled,  goods  described  are  those  which  it  is 

&c.,  at  the  commencement  of  the  ac-  desired  to  replevy— held  not  to  vitiate, 

tion  without  alleging  a  present  right.  Brown  v.  Poland,  54  Com,.,  813;  a  ft, 

« As  to   stating  value,  see  para-  7  AU.  Bep.,  710. 
graph 2,  p.  353.  i*.    "• 
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say,  and  at  the  time  of  the  commencement  of  this  action,  were  *] 
■wrongfully  detained  by  said  Y.  Z.* 

I Y.  That  the  alleged  cause  of  the  detention  thereof,  accord- 
ing to  this  deponent's  best*  knowledge,  information  and  belief, 
is  as  follows  [siiatmig  it,  for  instance,  thus:  that  the  defendant 
claims  to  hold  them  under  an  alleged  assignment  from  one 
M.  N.]. 

\  Or,  where  they  are  hdd  under  l&oy :  that  defendant  claiming 
to  be  sheriff  of  ,  has  seized  the  same  under  an  alleged 

execution — of,  attachnlent — against  the  property  of  .] 

\^0r,  where  possession  was  obtained  ly  fraud:  that  said 
defendant  claims  to  have  purchased  the  same  from  said  plaint- 
iff; but  said  pretended  purchase  was  procured  by  fraud  on 
the  part  of  said  defendant  in  representing  himself  to  be  solvent, 
and  worth  dollars,  when  in  fact  he  was  insolvent,  and 

wholly  unable  to  pay  his  debts,  and  well  knew  the  fact  so  to 
be,  and  made  such  representations  to  said  plaintiff  with  intent 
to  deceive  and  defraud  him ;  and  relying  thereon  said  plaintiff 
parted  with  possession  of  said  goods.] 

[^Or,  where  they  are  held  under  pledge  iy  one  homing  no 
title:  that  the  said  T.  Z.  claims  the  right  to  retain  possession 
thereof  as  security  for  the  payment  of  a  certain  sum  of  money 
alleged  to  have  been  loaned  to  one  M.  N.  by  Y.  Z.  upon  a 
pledge  of  said  chattels  with  said  Y.  Z.  by  said  M.  N.,  although 
in  fact  said  M.  N.  was  not  the  owner  thereof,  and  had  no  right 
to  pledge  any  of  them.] 

[Or,  That  deponent  has  no  knowledge  or  information  of  any 
cause  alleged  for  such  detention.] 

V.  That  said  chattels  have  not  been  taken  by  virtue  of  a 
warrant  against  the  plaintiff  for  the  collection  of  a  tax,  assess- 
ment or  fine  issued  in  pursuance  of  a  statute  of  the  State  or  of 
the  United  States*  [or  if  taken  under  color  of  such  a  warrant, 

'  See  note  1,  on  p.  358.  need  not  be  negatived    in  the  affl- 

»  As  to  amending  by  joining  an-  davit.  TIius  property  in  possession 
other  person  not  named  in  the  affidavit,  of  a  marshal  of  the  IT.  S.  court,  can- 
see  Bardwellr.  Stubbert,  nJfeb.,4S5;  not  betaken  in  replevin  by  process 
&  c,  23  Northwestern  Sep.,  344,  hold-  from  a  State  court.  Patterson  v. 
ing  such  amendment  not  allowable.  Mater,  36  Md.  Sep.,  31 ;  Freeman  ®. 
It  would  be  otherwise,  however,  if  Howe,  24:  Row.  U.  8.,  450;  1  Abb.  IT. 
such  person  or  party  was  brought  in  be-  8.  Praet,  64,  69  (questioned  in  Wells 
cause  of  claiming  a  right  derived, p«»-  on  Replev.,  154,  §§  375-382). 
dente  lite,  from  an  original  defendant.  As  to  right  to  maintain  replevin 

^Omission  of  the  word  "best"  against  an  officer  who  has  taken  prop- 
held  not  fatal.  Depew  v.  Leal,  3  Abb.  erty  by  virtue  of  a  writ,  see  note  iu 
iV.,  131.  75  Am.  Dee..  646. 

There  are  other  restrictions  which  *  See  Troy  &  Lansingb.  R.  R.  Co, 
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say,  except  as  hereinafter  stated — amd  state  faets  showing 
either  that  the  tahmg  was  unlamful  hy  reason  of  defects  m  the 
process,  or  other  causes  specified,  or  state  facts  which  home 
subsequently  occurred  hy  reason  of  which  the  detention  is  tm- 
lawful.    See  next  Form]. 

VI,  That  said  chattels  have  not  heen  seized  by  virtue  of  an 
execution  or  warrant  of  attachment^  against  the  property  of  the 
plaintiff,  or  of  any  other  person,  from  or  through  whom  the 
plaintiff  has  derived  title  to  said  chattels,  or  any  part  thereof, 
since  the  seizure  thereof  [o?*  if  they  home  been  so  seized,  swy, 
except  as  hereinafter  stated  * — amd  state  the  seizure  and  its  un- 
lawfulness, and  set  forth  the  facts  on  which  exemption  from 
the  seizu/re  is  claimed,  or  specify  facts  which  Tmise  subse- 
quently occurred  by  reason  ofwhioh  the  detention  is  unlmofid. 
See  next  Form]. 

YII,  That  the  actual  value  of  [each  of]  said  chattels  is  as 
above  stated,  amounting  in  the  aggregate  to  dollars. 

YIII.  That  said  plaintiff  has  brought  this  action  in  this 
court,  against  said  x .  Z.,  by  the  issue  of  a  summons,  a  copy 
whereof  is  hereto  annexed,  to  recover  the  possession  of  said 
chattels.  That  said  summons  has  been  served,  and  no  answer 
has  been  served  by  said  defendant,  and  his  time  to  answer  has 
not  expired  \or  if  in  default  for  not  appearing  or  pleading, 
bnt  jBnal  judgment  has  not  been  entered — or,  that  said  sum- 
mons has  not  yet  been  served]. 

IX.  [  Where  the  affidoAjit  is  made  hy  attorney  or  agent,  in- 
stead of  by  the  plaintiff,  or  one  of  the  plaintiffs,  in  person?] 
The  reason  why  this  affidavit  is  not  made  by  the  plaintiff  is  that 
plaintiff  is  not  capable  of  making  it  because  of  [illness — or,  is 
not  within  the  county  of  ,  which  is  the  county  where 

the  said  plaintiff's  attorney  resides — or,  has  his  office],  and  that 
the  material  facts  hereinbefore  positively  alleged,  are  within  de- 
ponent's personal  knowledge*  [and  that  the  groimds  of  depon- 
ent's belief  as  to  matters  alleged  on  information  and  belief  are 
as  follows:  stating  them  as  in  the  verification  of  a  pleading]. 

[Jurat.]  [Signature!] 

V.  Kane,  72  JT!  Fi,  614;  and  cases  col-  affidavit  in  the  U.  S.  court,  made  ty 

lected  in  Wella  on  JBeplev.,  134,  §  244,  the  special  agent  of  the  general  land 

&c.  office,  "  to  the  best  of  his  knowledge, 

'  See  id.,  137,  |  243,  &c.  information,  and  belief,"  is  sufficient 

2  These  allegations  are  required  by  until  controverted.    The  conformity 

i\r.  Y.  Code  Civ.  Pro.,  §  1712.  is  "  as  near  as  may  be  "  to  the  mode  of 

'  Where  the  statute  (Ala.)  author-  proceeding  prescribed  by  the  coda 

ized  the  affidavit  to  be  made  by  the  United  States  v.  £ryant.  111  U.  S,, 

plaintiff,  his  agent,  or  attorney,  an  499. 
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Form  No.  75». 

Affidavit  in  replevin  where  exempt  property  has  been  seized  on 

execution.' 

[Insert  in  Imst  Form,  at  the  *;]  That  said  property  is  [a  part 
of]  plaintiff's  necessary  household  furniture,  the  value  of  all  of 
which  is  and  at  the  time  of  levy  was  in  the  aggregate  less  than 
dollars,  besides  the  articles  specifically  declared  exempt 
by  the  statutes  of  this  State ;  and  the  plaintiff  is  a  householder, 
supporting  a  family  consisting  of  [his  wife  and  one  child]  ; 
wherefore,  said  property  is  exempt  by  law  from  seizure  under 
execution,  as  deponent  is  advised  by  his  eounsel  and  verily  be- 
lieves. 

{Or,  That  plaintiff  is  a  householder,  and  by  occupation — a 
carpenter  and  master  builder ; — ^and  that  said  chattels  are  the 
working  tools  and  implements  of  plaintiff,  necessary  to  the  car- 
rying on  of  his  said  business — o*',  that  deponent  is  a  physician, 
and  the  said  horse  and  chaise  is  necessary  to  enable  him  to  car- 
ry on  the  practice  of  his  profession ; — wherefore,  said  property 
is  exempt  by  statute  from  seizure  under  execution,  as  deponent 
is  advised  by  his  counsel  and  verily  believes.] 


Form  No,  760. 
ReQLuisition  to  replevy." 

To  the  sheriff '  of  the  connty  of  \pr,  of  any  county 

where  the  chattels  described  in  the  within — or,  annexed — affi- 
davit are  found], 

'  Under  the  former  statute  requir-  St. ,  73.  Otherwise  if  the  goods  obvious- 

ing  the  affidavit  to  "  show  "  exemp-  ly  belong  to  defendant  and  are  mere- 

tion,  the  same  rule  that  the  facts  on  ly  in  the  bare  possession  of  a  third 

which  the  exemption  depends  should  person.    Wells  on  Beplev.,  %  366.    But 

be  stated  wag  followed.    Spalding  «.  rmdei  a.n  execution  oa  the  jnAgmevt. 

Spalding,  3  Bov).  Pr.,  397;  s.  c,  1  the  sheriff  must  take  the  property  if 

Code  B.,  64.    Although  this,  perhaps,  he  finds  it  in  the  hands  of  a  third 

was  not  essential.  Roberts  s.Willard,  person,  unless  he  can  justify  his  re- 

id.  ,100.  f  usal  by  showing  that  such  person  had 

*  Must  be  indorsed  upon  or_  an-  a  title  or  right  of  possession  superior 

nexed  to  the  affidavit.    It  is  deeined  to  the  party  to  whom  he  was  com- 

the  mandate  of  the  court.    §  1694.  mandbd  to  deliver  it.    Hoffman  v. 

This  does  not  protect  the  sheriff  Conner,  76  2f.  T.,  131. 

when  he  takes  the  goods  from  a  per-  '  If  the  sheriff-  is  a  parfr^  address 

son  other  than  the  defendant  or  his  to' the  coroner.   Sin^coke*.  Frederick, 

agent,  and  such  person  has  an  owner-  1  Ind.,  54  (sanctioning  amendment  in 

ship   or   special   property  in  them,  this  respect).    Jf.  T.  Code  Civ.  Pro., 

Otis  V.  Williams,  70  if.  F.,  308  (case  §  173.    As  to  deputies,  see  Volume  I 

of  a  wife  pledgee  of  her  husband's  of  this  work,  pp.  398,  399. 
goods),    Stote  v.  Jennings,  14  Ohio 
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I  hereby  require  you  to  take  the  chattels  mentioned  in  the 
within  [or,  annexed]  affidavit,  from  the  defendant,  and  deliver 
the  same  to  the  plaintiff  in  this  action. 

[Date.]  [Signature  and  office  address  of],''- 

Plaintiff's  attorney. 

[To  be  indorsed  upon  or  annexed  to  the  affidavit.] 

[Furnish  sheriff  with  copy  affidavit,  requisition  a/nd  undertak- 
ing, for  service.] 

[Also  produce  requisition  amd  affidavit  and  retwrn^  on  the 
trial^  amd  annex  them  to  judgmenProll?] 


Form  No.  761. 
Undertaking '  in  claim  and  delivery  (replevin). 

[Title  of  court  and  action.] 

Whereas,  affidavit  has  been  made*  by  [or,  on  behalf  of] 
the  plaintiff  in  this  action,  that  the  defendant  therein  wrong- 
fully detains  certain  chattels  in  the  said  affidavit  mentioned,  of 
the  value  of  dollars,  and  the  plaintiff  claims  the  immedi- 

ate delivery  of  such  chattels  to  him  : 

Now,  THEEEFOEE,  in  Consideration '  of  the  taking  of  said 
property,  or  any  part  thereof,  by  the  sheriff  of  the  county 
where  the  same  may  be  found,  by  virtue  of  the  said  affidavit, 
and  the  requisition  thereupon  indorsed,  we,*  the  undersigned 
C.  D.,  of  [merchant],  and  E.  F.,  of  [broker],  do 

hereby  jointly  and  severally  undertake  and  become  bound  to 
the  defendant'  in  the. sum  of  [not  less  than  twice  the  valme  as 

'  This  requisition  is  good  without  undertakings,  see  "Volume  I,  p.  461. 

teste.    Even  if  it  were  process  (see  As  to  replevin  bond,  Bugle  ».  Myers, 

N.  T.  Code  Gill.  Pm,§  23)  its  authen-  59  Ind.,  73. 

tication   is    specially    prescribed  by         ■•  Error  in  stating  the  date  of  the 

§  1694,  and  having  such  authentica-  affidavit,  held  not  to  invalidate  the 

tion,  it  is  not,  in  a  State  court,  void  or  obligation.   Hyde  v.  Patterson,  1  Aib. 

voidable  for  omission  in   the  teste.  i¥.,  248 

Id.,  §  24.  It  is  "  deemed  the  mandate         *  No  special  consideration  is  neces- 

of  the  court "  (compare  §  3843,  subd.  sary  (Harrison  «.  Utley,  6  Sun,  565), 

2)  for  the   purpose  of  defining  the  but  the  sureties  should  not  be  bound 

power  and  duty  of  the  sheriff.    Id. ,  except  upon  the  taking. 
SS  100-107,  2370.  '  Required  by  iV.    T.   Code  Civ. 

2  jyr  T.  Code  Civ.  Pro.,  §  1717.  Pro.,  S  1736. 

'For  general  rules  applicable  to         'Where  the  statute  required  a  bond 
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stated  in  affidamif],  for  the  prosecution  of  the  said  action ;  *  for 
the  return  of  said  chattels'  to  the  defendant,  if  possession 
thereof  is  adjudged  to  him,  or  if  said  action  abates*  or  is  dis- 
continued before  said  chattels  are  returned  to  the  defendant ; 
and  for  the  payment  to  the  defendant  of  any  sum  ^  which  the 
judgment  awards  to  him  against  the  plaintiff. 

[^Date.]  [^Signatn/re.] 

[^Acknowledgment  or  proof,  as  in  Form  495  ;  and  affidavit  of 
sufficiency,  unless  waived  iy  sheriff,  as  in  Forms  496-498.] 


Form  No.  762. 

Approval  of  undertaking,  by  sheriff.' 

I  approve  the  within  undertaking  both  as  to  its  form  and 
the  sufficiency  of.  the  sureties  thereof. 

[Signature  of], 
l^Date.]  Sheriff  of  county. 


Form  No.  763. 
Notice  of  exception  to  sureties  in  replevin. 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  defendant  does  not  accept  the 
undertaking  of  the  plaintiff  in  this  action,  and  excepts  to  the 

to  the  party,  one  to  the  sheriff  was  behalf  of  the  plaintiff."    Hedderick  ■». 

held  void.    Purple  ®.  Purple,  5  Pick.,  Poutet,  6  Mont,  345;  s.  c,  13  Pacif. 

226.    See  Volume  I,  p.  64.  Sep.,  765;  s.  p.,  Volume  I  of  this  work, 

'  Omission  here  of  the  words  p.  63.  If  he  does,  two  sureties  be- 
"  without  delay,  and  with  effect,"  sides  are  necessary.  Burns  v.  Rob- 
though  contained  in  the  Montana  bins,  1  (7ocZ«  jB.,  62. 
statute,  held  not  to  invalidate  the  ^  This  includes  costs.  Canlon  v. 
obligation.  Parrottc.  Scott  6  Jfow*.,  Dixon,  14  Oreff.,293;  s.  c,  13  Pacif. 
340;  s.  0.,  13  Pacif.  Sep.,  763!  A  dis-  Bep.,  394,  and  cases  cited, 
missal  by  plaintiff  is  a  breach.    Id.  '  The  approval  of  the  sheriff  is  a 

^  As  to  effect  of  undertaking  only  ministerial  act  and  one  for  his  protec- 

for  a  return  of  part,  see  Eastman  «.  tion.  But  he  cannot  arbitrarily  refuse 

Barnes,  ( Vt.,  1886)  1  New  Engl.  Sep.,  his  approval.    Nosser  v.  Corwin,  36 

347;  a  c,  3  Eastern  Sep.,  833.  now.  Pr.,  540. 

^  It  is  not  essential  that  plaintiff  The   sheriff   should    indorse  his 

execute  the  undertaking.  N.  T.  Code  approval  on  the  undertaking.    Bums 

Civ.  Pro..  I  811;    even   when   the  »,  Robbins,  1  (7(Jc?«  iJ. ,  63. 
statute  requires  an  undertaking  "  on 
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euflScieney  of  plaintiffs  sureties  [and  to  the  form  and  sufficien- 
cy of  the  undertaking.^]! 

[Date.]  [Signature  cmd  office  aiMress  of\ 

Defendant's  attorney  [or,  if  he 
has  not  (vppeared),  of  defendamt, 
[Address  to'],  or  Ms  agent]. 

Sheriff  of  county. 

[J(f  not  served  within  three  days  after  the  replevying  and 
service  of  copy,  regwisition,  dbe.,  all  objections  to  sureties  am 
waived?] 


Form  No.  764. 
Notice  of  justification  of  sureties  in  replevin. 

[Tide  of  court  and  action.] 

Please  take  notice,  that  the  sureties  in  the  undertaking  on 
behalf  of  the  plaintiff  herein  will  justify  before  Hon.  J.  K., 
one  of  the  justices  of  this  court,  at*  ,  on  the  day 

of  next,  at        o'clock  in  the  noon. 

[Date.]  [Signature  and  office  address  of], 

Plaintiff's  attorney. 

[If  drfendant  has  appeared,  address  to  his  attorney,  otherwise 
to  sheriff.  Serve  within  ten  days  after  exception  to  sure- 
ties.*] 

•  A  notice   of   exception  to  the  to  require  plaintiflE  to  give  a  newun- 

sufflciency  of  the  undertaking  is  not  dertaking    on  the  ground    that  his 

sufficient  as  a  notice  of  exception  to  sureties  have  become  insolvent.  Lud- 

the  sufficiency  of  the  sureties.  Toung  ewig  v.  Dunsceith,  2  Law  Bui.,  97,  C. 

B.  Colby.  3  Code  R.,  68.  P. ,  J.  F.  Daly,  J.  Compare  "Volume  I, 

Defect  in  an  undertaking  may  be  p.  490,  and  pp.  89  and  302  of  this  Vol- 

cured   upon  exception  thereto.    De  ume. 

Eeguie  «.  Lewis,  3  Bobt.,  708,  Mon-         « N.  T.  Code  Civ.  Pro.,  §  1703. 
crief,  J.;  Smith  «.  McFall,  18  Wend.,  '  A  place  within  the  county  where 

521,  523.  the  chattel  was  replevied  or  that  where 

Jif«i3«»M,  the  court  will  allow  a  new  one  of  the  sureties  resides.    N.  T. 

undertaking  to  be  given  nunc  pro  Code  Civ.  Pro.,  §  1705. 
tunc,  when  the  one  given  in  the  first  <  W.  T.  Code  Civ.  Pro.,  §  1703. 

instance    is   defective.    Newland   v.  Further  time  may  be  given  sureties 

Willetts,  1  Barb.,  20;  Decker  «.  Jud-  to  justify,  but  a  new  notice  must  be 

son,  16  N.  T.,  439,  443.    See  N.  T.  given.    Burns  «.  Bobbins,  1  Code  R, 

Code  Civ.  Pro.,%%  725.  730.  62. 

After  the  chattel  has  been  deliv-         The  New  York  statute  as  to  re- 
ared to  plaintiff  by  the  sheriff,  plaint-  plevin,  N.  Y.  Code  Civ.  Pro.,  §  1705, 
iff's  undertaking  bemg  approved,  or  provides  as  follows: 
not  having  been  excepted  to,  there         The  justification  of  sureties,  as 
seems  to  be  no  authority  in  the  court  prescribed  in  either  of  the  last  two 
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Form  No.  765. 
Notice  of  abandonment  of  part  of  claim  in  replevin.' 

[Title  of  court  and  action.'] 

Please  take  notice,  that  the  plaintiff  herein  abandons  so 
much  of  his  claim  in  tnis  action  as  relates  to  the  following 
chattels  which  have  not  been,  replevied,  to  wit  [specifying 
them]. 

[Date,]  [Signature  and  office  address  of], 

Plaintiff's  attorney. 
[Address]  To  , 

Defendant's  attorney. 


Form  No.  766. 


Noticebydefendantthat  he  demands  judgment  for  return  or  value 
of  chattel  replevied.' 

[Title  cf  court  amd  action.] 

Please  take  notice,  that  the  defendant  herein  demands  judg- 
ment for  the  return  of  the  property  replevied  herein  and  deliv- 
ered to  the  plaintiff,  or  to  a  person  not  a  party  to  this  action-,  or 
for  its  value  [with  dollars  damages  for  its  detention]. 

[Date.]  [Signatv/re  and  offi/ce  address  rf]. 

Defendant's  attorney. 
[Address]  To  , 

Plaintiff's  attorney. 

sections,  must  take  place,  either  in  the  ance,  the  undertaking  and  examina- 

county  where  the  chattel  was  replev-  tion  must  be  delivered  to  the  sheriff, 
ied,  or  in  the  county  where  oae  ol         The  provisions  of  chapter  7,  here 

the  sureties  resides.    The  provisions,  referredto,  are  those  regulating  Bonds 

regulating  the  justification  of  bail,  and  Undertakings  generally.   SeeVol- 

contained  in  article  third  of  title  first  ume  I  of  this  work,  pp.  61,  461. 
of  chapter  seventh  of  this  Act,  gov-         '  Under    K    Y.   Code   Civ.  Pro., 

em,   except   as  otherwise   expressly  §  1719,  serve  with  or  before  notice  of 

prescribed  in  this  article,  with  respect  trial,  and  produce  on  the  trial, 
to  the  notice  of   justification  of  the         '  Allowed  by  i^.  T.  Code  Civ.  Pro., 

sureties;  the  oflScer  before  whom  they  §  1725,  to  be  served  within  the  time 

must  justify;  the  substitution  of  new  allowed  for  service  of  a  notice  of 

sureties  or  a  new  undertaking;  the  trial.    If  served,  a  copy  should  be 

examination  and  qualifications  of  the  produced  on  the  trial  witti  the  plead- 

sureties;   and  the  allowance  of  the  ings.    Id, 
undertaking.    But  after  the  allow- 
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Form  No.  767. 

Notice  of  motion;  or  order;  for  setting  aside  replevin  (claim  and 

delivery'). 

[As  in  other  cases,  saying:']  that  the  affidavit  made  by  the 
plaintiff  in  this  action,  and  the  requisition  to  the  sheriff  of  the 
county  of  ,  indorsed  thereon,  and  all  proceedings  taken 

by  the  plaintiff  or  by  the  said  sheriff,  respectively,  by  virtue 
thereof,  may  be  set  aside  as  void  [and  irregular,  for  that — cfec, 
specifying  irregularity  complained  of\  and  that  the  property 
taken  by  the  said  sheriff  under  said  affidavit  and  requisition 
may  be  restored  by  him  to  the  said  defendant  [and  for  such 
other  or  further  relief  as  may  be  just,  and  for  the  costs  of  this 
motion]. 


II.    DEPENDANT'S    PROCEEDINGS    EOR   A    RETURN. 

Form  No.  768. 
Notice  requiring  return  of  chattels  replevied. 

\Title  of  court  and  action.] 

Please  take  notice,  that  the  defendant,  Y,  Z.,  in  this  action 
requires  a  return  to  him  of  the  chattels  replevied  herein  [w 
specify  what  if  only  pa/rt  are  to  he  returned^. 

[Date.]  [Signature  and  office  address  of]. 

Defendant's  attorney  [or  if  he 
has  not  appeared,  of  defendant, 
To  the  sheriff  of  or  his  agent]. 

the  county  of 

[Serve  with  affidavit  and  undertaking  within  three  days  after 
the  replevying  and  service  of  requisition,  (&c?] 

[Within  three  days  after  serving  them,  serve  notice  of 
justification  of  sureties^  as  in  Farm  764,  substituting 
defendant  for  plaintiff,  and  vice  versa.] 

'  Move  before  the  court.    It  may  Hun,  416;  s.  c,  4  ^pm.  Gt.  {T.  &  C), 

be  better  to  appear  especially  for  the  604,    affl'g  1   Sheldon,  360  (denying 

purpose  of  the  motion.     See  Hyde  «.  affidavit). 

Patterson,  1  Abb.  Pr.,  248.     Compare  As  to  amendingaffldavitorsupple- 

McAdam  B.Walbran,  8  CVb.  Pto.,451.  mental  affidavit,  Depew  v.   Leal,  2 

As  to  grounds  of  motion,  see  Me-  Abb.  Pr.,  131 ;  Spalding  «.  Spalding,  3 

Adam   i>.   Walbran    (ffi5o»e— affidavit  How.  Pr..  297;  s.c.,1  Code  E.,6i. 

alleging  demand  verified   before  de-  '  Jf.   Y.   Code  Civ.  Pro.,  §§  1703, 

mand  was  made);  O'Reilly  v.  Good,  1704. 

18  Abb.  Pr.,  106 ;  s.  c,  43  Barb.,  531;  "  Id.,  §  1704,  last  clause. 
Niagara  Elev.  Co.  v.  McNamara,  3 
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Form  No.  769. 
Affidavit  on  part  of  defendant  to  reclaim  chattels  replevied. 

[Title  of  court  and  action.] 
[  Venue.] 

Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  [or  state  connection  with 
defendant,  dbc;  see  Form  758]  in  this  action. 

II.  That  on  the  day  of  >  18  ,  the  chattels 
mentioned  in  the  annexed  notice  were  replevied  herein,  and  a 
copy  of  the  affidavit,  requisition  and  undertaking  served  upon 
deponent  [or,  said  defendant]. 

III.  That  the  defendant  does  not  except  to  the  plaintiff's 
sureties  herein. 

IV.  That  deponent  [or,  the  defendant]  is  the  owner,  and 
lawfully  entitled  to  the  possession  of  the  aforesaid  chattels  [or, 
is  lawfully  entitled  to  the  possession  of  the  aforesaid  chattels, 
by  virtue  of  a  special  property  therein,  by  reason  of  the  follow- 
ing facts : — set  forth  foots  creating  special  property  ;^  see  Farm 
758]. 

[Jurat.]  [Signature.] 

Form  No.  770. 
Undertaking  for  defendant  to  reclaim  chattels  replevied. 

[Title  of  court  and  action.] 

"Whereas,  the  plaintiff  in  this  action  has  claimed  the  deliv- 
ery to  him  of  certain  chattels,  specified  in  the  affidavit  made  by 
[or,  on  behalf  of]  the  plaintiff  for  that  purpose,  of  the  alleged 
value  of  dollars,  and  has  caused  the  same  to  be  replevied 

by  the  sheriff  of  the  county  of  ,  pursuant  to  statute,  but 

the  same  have  not  yet  been  delivered  to  the  plaintiff;  and, 
whereas,  the  defendant  desires  [part  of]  said  chattels  to  be  re- 
turned to  him  [if  only  a  part  of  those  taken,  say,  to  wit — 
describing  them] : 

JNow,  THEEEFOEE,  wc,  C.  D.,  of  [merchant],  and  E. 

F.,  of  [broker],  for  the  procuring  of  such  return,  and  in 

'  Required  by  iV!  T.  Code  Gm.  Pro.,  §  1704. 
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consideration  thereof,  do  hereby  jointly  and  severally  undertake 
and  become  bound  to  said  sheriff'  in  the  sum  of  [not  less  than 
twice  the  value  of  the  chattel  of  which  return  is  demanded,  mswh 
value  is  stated  in  plaintiff ''s  affidavit]  dollars,  for  the  delivery 
to  the  plaintiff  of  the  chattels  so  required  to  be  returned,  if 
delivery  thereof  is  adjudged,  or  if  the  action  abates  in  conse- 
quence of  the  defendant's  death  ;  and  for  the  payment  to  him 
of  any  sum  which  the  judgment  awards  against  the  defendant. 
[Jbate.]  [Signatures.] 

[Acknowledgment  or  proof,  as  m  Form  495,  p.  6  ;  Affidamt 
of  suffi&iency,  unless  wavoed  hy  sheriff,^  as  in.  Forms  iSe-- 
498,  pp.  6  am,d  7.] 

[WoUce  of  justification,  as  in  Form  'J  &4t,  substituting,  defendant 
for  plaintiff,  and  vice  versa.] 


m.    INTERVENTION    OF    THIRD    CLAIMANT. 

Form  No.  771. 
Affidavit  of  third  claimant  in  replevin.' 

[Title  of  court  cmd  action.] 
[  Venue.] 

M.  N.,  being  duly  sworn,  says : 

I.  That  he  [or,  one  Q.  E,,  ©f  *]  claims,  aa  a^inst  the 
defendant  herein,  the  possession  of  the  chattels  below  described 
by  a  right  existing  at  the  time  that  said  chattels  were  ia  this 
action  replevied  of  the  defendant  by  the  sheriff  of  the  county 
of 

II.  That  deponent  [or,  said  Q.  E.]  is,  and  was  at  the  time  of 
such  taking,  [the  sole  owner  and]  lawfully  entitled  to  the  po8- 
session  of  such  chattels,  which  are  described  as  follows  [specify 

'  It  is  no  objection  to  the  validity         »  No  other  demand  than  service  of 

of  the  obligation  that  the  undertaking  the  affidavit  and  notice  of  claim  is 

purports  to  be  given  to  plaintiff  and  necessary.    Manning  «.  Keenani  73 

not  to  the  sheriff.    Slack  v.  Heath,  1  N.T.,  45.    It  may  be  served  at  the 

Abb.  Pr.,  331,  and  see  Bonds.  Volume  sheriff's  office.  See  Volume  I»  p.  4S1, 

I  of  this  work,  p.  61,  and  Ubtdbb-  Sbrtigb. 
TAKINGS,  p.  461.  i  If  the  affidavit  is  not  made  by 

'■'  See  Grant  v.  Booth,  21  Sow.  Pr.,  the  claimant,  allege,  particulars,  as  in 

354.  Form  758,  p.  260. 
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chattels  clavmei.  if  only  part  are  claimed].  [That  deponent's 
— or,  said  Q.  R.'s — right  to  such  possession  arises  from — state 
facts  upon  which  right  to  possession  depends  :  see  Form  758 

p.2m.       .  .  ' 

[i^  affidavit  is  made  hy  agent  or  attorney,  allege  circum- 
stances as  in  Form  758,  p.  260/  substituting  far  plaintiff  the 
nam^  of  the  third  person."] 

[Jurat.}  [Signature.] 


Form  No.  772. 
Notice  to  be  indorsed  on  above. 

To  the  sheriff  of  the  county  of 

Take  notice,  that  I  claim  the  chattels  within  referred  to,  and 
demand  that  you  deliver  them  to  me. 

[Date.]  [Signature  and  office  address.] 


Form  No.  773. 
Notice  by  sheriff  to  plaintiff  in  replevin,  of  third  claimant. 

[Title  of  court  and  action.] 

Take  notice,  that  M.  N.  claims  the  property  taken  by  me  in 
this  action,  and  that  unless  I  am  indemnified  by  the  plaintiff 
against  such  claim  I  shall  not  keep  the  property  nor  deliver  it 
to  the  plaintiff. 

[Date.]  [Signature  of]. 

Sheriff. 
[Address]  To  , 

Plaintiff's  attorney. 


Form  No.  774. 
Undertaking  of  indemnity  by  third  claimant  in  replevin. 

[Title  of  court  and  action.] 

Whereas,  M.  N.  claims  [to  be  the  owner,  and]  to  have  the 
right,  as  against  defendant,  to  the  possession  of  the  following 

1 N.  T.  Code  Cm.  Pro.,  §  1712. 
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cbattels  [specify  ^A^m],  which  have  been  taken  by  the  sheriff  of 
the  county  of  ,  upon  the  affidavit  and  requisition  of  the 

plaintiff  herein  : 

Now,  THEKEFOEE,  we,^  C.  D.,  of  [merchant],  and  E. 

F.,  of  [broker],  do  hereby  jointly  and  severally  undertake 

and  become  bound  to  said  sheriff  in  the  sum  of  [at  least  $500, 
and  not  less  than  actual  value  of  chattel  and  $250  in  addiUon 
thereto],  to  indemnify  said  sheriff  against  any  liability  for  dam- 
ages, costs  or  expenses  to  be  incurred  in  an  action  brought 
against  him  by  said  M.  N.,  or  any  person  deriving  title  from  or 
through  said  M.  N.,  by  reason  of  the  taking  or  detention  of 
said  chattels,  or  their  delivery  to  the  plaintiff,  not  exceeding 
said  sum  of  [as  iefore]  dollars. 

[Date.]  [Signatures.] 

[Achnowledgment  or  proof,  as  in  Form  495,  p.  6.    Affidamt 
of  sufficiency  as  required  in  If.  Y.  Civ.  Pro.,  §  1711.] 


Form  No.  775. 
Notice  of  justification  of  the  foregoing. 

[Title  of  court  and  action.] 

Take  notice,  that  the  sureties  in  the  undertaking,  of  which 
a  copy  is  annexed,  will  justify  before  the  Hon.  G.  H.,  a  justice 
of  the  Court,  at  chambers,  in  the  ,  at  the 

of  ,  on  the  day  of  ,  18    ,  at  o'clock  in 

the  noon. 

[Signature  and  office  address  of], 

[Date.]  Defendant's  attorney. 

[Address]  To  , 

Plaintiff's  attorney. 

[Justification,  and  proceedings  thereon;  see  Volume  I,  p.  183.] 
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Form  No.  776. 
Notice  to  sheriff  to  make  retnm  in  replevin.' 

[Title  of  court  amd  action.] 

To  the  sheriff  of  the  county  of  : 

Take  notice,  that  you  are  hereby  required,  within  ten  days 

>  See  Forms  761,  770,  and  notes.       N.  T.  Oen.  Bules,  No.  6,  of  1884,  and 
'  See  jy;  T.  Code  Civ.  Pro.,  §  1716;    Contempt,  in  tliis  Volume. 


PROVISIONAL  REMEDIES.— VI.  REPLEVIN.  271 

after  service  upon  you  of  this  notice,  to  file  with  the  clerk  of 
this  court  the  plaintiff's  aflSdavit  herein,  and  the  accompanying 
requisition,  with  a  return,  as  required  by  law,  stating  in  what 
manner  you  have  executed  the  latter,  or  to  show  cause  at  a 
special  term  of  this  court,  to  be  held  at  [chambers  at]  the 
[Court  House]  in  the  [city]  of  ,  on  the        day  of  , 

18     ,  at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  you  should  not  be  punished  for  a 
contempt  of  this  court,  and  an  attachment  should  not  issue 
against  you  therefor. 

[Signature  and  office  address  qf^, 
[Date.]  Attorney  for 
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AETIOLE    Vlt 

Seiztjee  of  chattel  ttndeb  foeeclostjeb. 

1.  Power  of  the  court.  seize  chattel  under  foreclos- 

ure of  lien. 
FoEMS.  (TYS.)  Undertaking. 

(111.)  Affidavit  to  obtain  warrant  to        (779.)  Warrant  to  seize  chattel  under 

foreclosure. 

1.  Power  of  the  court.'] — ^The  power  of  the  court  to  issue  a 
warrant  for  the  seizure  of  a  chattel  on  the  ground  that  the 
action  was  brought  to  foreclose  a  lien  thereon,  is  purely 
statutory.'  But  a  somewhat  equivalent  remedy  may,  upon 
proper  facts,  be  had  by  receivership,*  or  by  order  to  deposit  in 
court  or  deliver  to  plaintiff,'  or  by  attachment.* 


Form  No.  777. 
Affidavit  to  obtain  warra&t  to  seize  chattel  nnder  foreclosure  of  lien, 

[^Title  of  court  and  action.'] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  plaintiff  in  the  above  action  [or  otherwise  state 
his  relation  to  the  cause]. 

II.  That  the  above  action  was  brought  in  this  court  to 
foreclose  a  lien  upon  [designating  chattel,  as  appears  by  the^ 
complaint  herein,  a  copy  of  which  is  hereto  annexea^,|«^ 
which  was  filed  on  the  day  of  ,  and  served  on  the 
defendant  T.  Z.  on  the            day  of  ,  18    ]. 

[Or  state  facts  establishing  the  lien  and  the  plam,tiff^s  right 
to  a  sale.f 

»  Weisbach  «.  Pollock  ( Wash,.,  Jan.,  1887),  13  Pacif.  Ben.,  417;  Carpenter 
e.  Lett,  31  Sun,  349;  If.  Y.  Code  Civ.  Pro.,  §  1737. 
s  Page  115  of  this  Volume. 
2  Page  348  of  this  Volume. 
*  Page  375  of  this  Volume. 


«  See  Powell  v.  "Weaver,  56  Ga.,  288. 
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III.  That  said  lien,  and  the  foregoing  facts  giving  it,  existed 
at  the  comraencement  of  thie  action. 

IV.  That  the  plaintiff  is  not  in  possession  of  said  chattel, 
bnt  the  same  is  [as  deponent  is  informed  and  believes]  in  the 
possession  of  M.  N.^  [Here  add  any  Gircumstanoes  supporting 
plaintiff'' s  right  to  enforce  immediate  surrender?^ 

[Jurat.]  .  [Signature.] 


Form  No.  778. 
Undertaking  to  obtain  warrant  to  seize  chattel  under  foreclosnre. 

[Title  of  the  court  and  action.] 

Whereas,  the  above-named  plaintiff  has  applied  or  is  about 
to  apply  to  [a  judge  of  J  this  court  for  a  warrant  of  attachment 
to  seize  certain  chattels,  for  the  foreclosure  of  a  lien  on  which 
chattels  this  action  is  brought : 

Now,  THEEEFOEE  [follow  Form,  786,  frc/m  the  asterisk;  hut 
substituting  in  place  of  the  word  "  attachment "  in  the  last 
line,  the  words  ''  warrant  or  seizure  "]. 


Form  No.  779. 

Warrant  to  seize  chattel  in  action  to  foreclose  lien.' 

The  People  oe  the  State  of  New  Toek,  to  the  sheriff  of 
the  county  of  [or,  except  in  the  JV.  Y.  City  Oou/rt^ 

may  soAf,  to  the  sheriff  of  any  county]. 

Wheeeas,  in  an  action  brought  in  this  court,  by  A.  B.  against 
T.  Z.,  application  has  been  made  to  [the  undersigned,  a  judge  of] 
this  court  by  A.  B.,  plaintiff,  for  a  warrant  to  seize  and  safely 
keep  the  chattels  hereinafter  described,  to  abide  the  final 
judgment  in  said  action ;  and  it  satisfactorily  appearing  by 
affidavit  that  a  cause  of  action  such  as  specified  in  §  1737  of  the 
Code  of  Civil  Procedure  exists  in  favor  of  the  plaintiff  and 

1  See  Carpenter  ■».  Lett,  31  Hun,    a  judge  of  the  court  in  which  the 
349.  action  is  pending. 

5  To  be  issued  only  by  the  court,  or         ^^^e.  N.T.  Code  Oiv.  Pro.,  §§  339 

and  1738. 
Vol.  II.— 18 
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against  the  defendant,  to  foreclose  a  lien  for  the  sum  of 
dollars  upon  said  chattels ;   and  that  the  plaintiff'  is  not  in 
possession  of  said  chattels  ;  and  the  plaintiff  having  given  the 
undertaking  required  by  law  : 

Now,  TOU   ABE   HEREBY   COMMANDED   tO    SeizO    the  following 

chattels,  to  wit  [^ecify  same],  being  the  chattels  described  in 
the  complaint  in  said  action,  or  so  much  thereof  as  may  bei 
found  within  your  county,  and  to  safely  keep  the  same  to  abide] 
the  final  judgment  in  the  action,  and  that  you  proceed  herein 
in  the  manner,  and  make  your  return  within  the  time,  required 
of  you  by  law. 

"WrrNESs  :  Hon.  [^here  name  any  Justice  of  the  Supreme 
Court,  if  the  cause  in  which  the  warra/nt  is  issued  is  in  that 
court,  adding],  justice  of  our  said  court  [or  if  the  coMse  is  in  a 
Superior  City  Court,  County  Court,  W.  Y^.  City  Court,  name 
any  judge  thereof,  adding,  judge  of  our  said  court],  at  the 
County  Court  House  [or,  the  City  HaU],  in  ,  this  [date 

of  issue]  day  of  ,  18     . 

[If  the  wa/rrant  is  issued  l/y  the  court,  here  will  follow:] 

^    [Signature  of  clerk] 

[Seal,  if  any.] 

[If  In/  a  judge,  signature  of  judge  and  initials  of  tiUe, 
instead  of  signature  of  clerk  and  seal.] 

[In  either  ease  add  signature 
a/nd  office  address  of], 

Attorney  for  plaintiff. 
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AETIOLE    VIII. 

Attachment. 

Section  I. — Affidavits,  and  tindbrtakino,  to  obtain  attachment. 
II. — The  -wabbant,  and  pkoceedings  in  its  enforcement. 
III. — ^Vacating  or  DiscHABciNa  attachment. 

SECTION    I. 

AFFIDAVITS,  AND   UNDEETAKING,  TO   OBTAIN   ATTACHMENT. 

1.  Nature  of  the  remedy.  Forms. 

2.  Power  of  the  court.  (780.)  AflSdavitto  obtain  attachment. 

3.  The  cause  of  action.  (General  Form.) 

4.  Allegations  not  essential  to  a  cause  (781.)  Allegation  that  defendant  is 

of  action.  about  to  depart. 

6.  Waiver   by  joining  inappropriate  (782.) threat  to  assign  to  hinder 

cause  of  action,  creditors. 

6.  The  practice.  .  (783.) fraudulent    transfer    of 

7.  Time  for  applying.  property. 

8.  Prudential  rules  for  drawing  attach-  (784.) fraud  in  contracting  debt 

ment  papers. — Complaint.  and  disposing  of  property. 

9.  —  the  affidavits.  (785.) fraud  by  representation 

10.  —  mode  of  allegation.  through  commercial  agency 

11.  —  amount.  and  in  general  assignment. 

12.  —  counter-claims.  (786.)  Undertaking  on  attachment. 

1.  Nature  of  the  remedy.] — An  attachment  tinder  the  Code 
is  not  the  commencement  of  a  proceeding.  It  is  a  provisional 
remedy  in  an  action  which  is  commenced  by  the  service  of  a 


'  Carr  v.  Van  Hoesen,  26  Hun,  316  (holding  that  the  sufflciency  of  the 
aflSdavit  is  not  jurisdictional,  and  citing  Matter  of  Griswold,  13  Barb.,  413; 
Furman  «.  Walter,  13  How.  Pr.,  348,  353,  and  distinguishing  Van  Alstyne  v. 
Erwine,  11  N.  Y.,  381,  as  an  attachment  under  the  Revised  Statutes,  which 
was  the  process  by  which  jurisdiction  was  acquired). 

On  the  other  hand,  an  attachment  is  but  an  incident  to  the  action,  and  if 
the  action  cannot  be  brought  or  maintained,  the  attachment  must  fail.  Exp. 
Des  Moines  &  Minneapolis  Railroad  Co.,  103  IT.  8.,  794 

Certain  claims  contracted  within  the  State  for  work  ot  materials  in  build- 
ing, repairing,  equipping  or  provisioning,  &c.,  vessels,  and  for  wharfage  and 
port  expenses,  loading,  insvuring,  towing,  pilotage,  &c.  (iV.  T.  L.  1863,  c.  956, 
1 1),  and  for  collisions  by  negligence  or  willful  misconduct  {id.,  §  33),  may  be 
enforced  by  special  statutory  attachment  without  action,  such  an  attachment 
being  dischargeable  by  giving  bond  to  pay  the  claim  if  it,  and  the  acquiring 
of  a  lien  for  it,  be  established,  in  an  action  on  the  bond.  JT.  T.  L.  1862,  p. 
946,  c.  482 ;  amended  as  to  duration  of  the  lien  in  L.  1886,  p.  170,  c.  88;  L.  1885, 
p,  473,  c.  273 ;  L.  1863,  p.  717,  c.  422.  This  attachment  is  not  a  provisional 
remedy  in  an  action,  like  the  attachment  treated  in  the  text,  but  a  special 
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2.  Power  of  the  oourt.] — The  power  of  the  court  is  wholly 
statutory,^  and  the  remedy  being  regar^d^  a  severe  one,  the 
statute  is  construed  strictly,  so  far^^edessa^ifcifll^the 
protection  of  the  alleged  debtor  against  oppression.  But  many 
technical  rulings  in  the  earlier  cases  under  the  Code,  giving  a 
very  strict  construction  in  cases  where  no  such  necessity  exists, 
have  been  overruled  by  later  decisions,  under  which  it  is  the 
generally  accepted  rule  that,  except  when  necessary  to  prevent 
oppressive  practice,  the  statute  is  to  receive  a  liberal  conBtnio- 
tion  in  support  of  the  remedy  it  provides,  and  that  substantial 
compliance  with  its  provisions  is  enough.* 

An  application  for  an  attachment  is  not  a  matter  of  right, 
even  in  a  case  clearly  within  the  terms  of  the  statute,  but  it  is 
granted  or  refused  in  the  sound  discretion  of  the  court.* 

3.  The  cause  of  action.'] — The  present  statute  enumerating 
the  cases  in  which  an  attachment  may  issue,  and  some  earlier 
cases  it  supersedes,  will  be  better  understood  if  it  be  borne  in 
mind  that  this  was  originally  a  remedy  in  commercial  cases 
arising  on  contract  coupled  with  anticipated  evasion  of. the 
jurisdiction;  while  arrest  became  (after  the  abolition  of 
imprisonment  for  debt)  a  remedy  for  cases  of  tort,  especially 
if  malicious  or  wanton.  The  marked  tendency  of  repent  suc- 
cessive amendments  of  the  statutes  has  been,  to  extend  each 
remedy  into  the  former  domain  of  the  other,  so  that  now  there 
are  considerable  classes  of  cases  in  which  either  remedy,  and,  in 
the  discretion  of  the  court,  both  remedies*  at  once  are  allowable. 

proceeding.  As  to  the  application  of  this  remedy  and  the  exceptions,  see 
Abh.  N.  T.  Dig.,  tit.  Shipping,  and  Constitutional  law;  Thorsen  v.  The  J.  B. 
Martin,  26  Wise.,  488;  Johnson  v.  Chicago  &  Pacific  Elevator  Co.,  119  U.  8., 
888 ;  Waplea'  Pro.  in  Mem. ,  §§  465,  545 ;  and  Howe  v.  Tef t  (B.  I. ,  1887),  4  Mm 
England  Sep.,  108. 

As  to  attachment  for  health  officers'  expenses  and  storage,  see  N'.  T.  L. 
1865,  p.  1308,  c.  593,  §  7.  Harbor  masters'  charges  and  expenses,  L.  1867, 
p.  44,  c.  356. 

>  Blossom  V.  Estfis,  84  JV.  Y.,  614,  affl'g  33  Eun,  473.  The  N.  T.  statute 
( Code  Civ.  Pro.,  %^  635-637)  defines  the  cases  in  which  it  is  allowable.  See 
Forms  781,  785  {below). 

^  See  Lamkin  v.  Douglass,  37  Run,  517,  rev'g  63  Bow.  Pr.,  47. 

'  Hence  the  refusal  is  not  reviewable  in  the  Court  of  Appeals.  Sartwell 
V.  Field,  68  X  Y.,  841 ;  Rae  v.  Mayor,  &c.,  63  id.,  631. 

*  See  p.  10  of  this  Volume. 
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4i  Allegations  not  essential  to  a  cause  of  action.] — Inde- 
pendent of  statute,  a  plaintifE  may,  besides  alleging  his  cause  of 
action  in  the  complaint,  add  allegations  not  essential,  such,  for 
instance,  as  facts  which  will  avoid  an  anticipated  defense  or 
will  show  his  right  to  equitable  relief  incidental  and  prelim- 
inary to  recovery.  And  by  the  present  statute,*  a  plaintiif  to 
be  able  to  ask  an  arrest  or  have  execution  against  the  person, 
must  state  in  the  complaint  the  grounds  therefor  (except  in 
the  case  formerly  known  as  ne  exeat). 

The  better  opinion  is  that  in  all  such  cases — and  even  where, 
as  in  the  ease  of  grounds  of  arrest,  such  allegations  frmst  be 
proved — they  are  not  part  of  the  cause  of  action  in  such  sense 
as  to  preclude  an  attachment,  if  without  them  the  case  would 
be  proper  for  an  attachment.* 

5.  Waiver  hy  joining  inappropriate  cause  of  action.l — 
The  right  to  an  attachment  upon  any  cause  of  action  is  waived 
by  joining  in  the  same  complaint  a  cause  of  action  in  respect  of 
which  defendant's  property  is  not  liable  to  attachment.* 

6.  The  Practice.'] — Application  is  made  ex  parte;  and 
under  the  New  York  statute,  it  must  be  to  a  judge  of  the  court 
in  which  the  action  is  brought,  or  to  any  county  judge.^ 

» N.  T.  Code  Civ.  Pro.,  %  549. 

'  Compare  ^tna  Ins.  Co.  «.  Shuler,  38  Sitm,  338;  Wood  c.  Henry,  40  N. 
T.,  124. 138;  Church  of  Redeemer  v.  Crawford,  36  Super.  Ct,  307, 319;  Austin 
V.  Rawdon,  44  N.  T.,  63;  Atocha  v.  Garcia,  15  Abb.  Pr.,  303  ;  s.  c,  24  How. 
Pr.,  186;  Whitney  v.  Hirsch,  39  Hun,  325;  People  and  Taylor  «.  Mayor  of 
New  York,  10 .466.  Pr.,  Ill;  Finkemaur  v.  Dempsey,  8  Civ.  Pro.  B.  (Browne), 
418;  Alford  a  Cobb,  38  Hun,  22. 

In  Humphrey  v.  Hayes,  94  N.  T.,  594,  603,  is  a  <?«c<m»i  that  an  allegation  of 
fraud  to  justify  arrest,  such  as  is  required  by  the  amendment  of  1879,  would 
change  the  cause  of  action  from  contract  to  tort,  or  produce  a  misjoinder. 
The  case,  however,  was  determined  on  the  point  that  the  amendment  did  not 
apply  to  this  pending  action. 

'  Union  Consold.  Mining  Co.  t.  Raht,  9  Eun,  208;  8.  p.,  Wilson  ®.  Harvey, 
53  How.  Pr.,  136. 

An  action  against  a  joint  debtor,  not  served  in  a  previous  action  in  which 
judgment  was  recovered  on  service  of  his  co-debtor,  is  regarded  as  an  action 
on  the  original  contract  for  the  purpose  of  obtaining  an  attachment.  iV.  Y. 
Code  Cm  Pro.,  %1M0. 

*W.Y.  Code  Civ.  Pro.,  §  638.  The  rule  as  to  ordinary  expa/rU  applica- 
tions is  different.    See  Vol.  I,  p.  133. 
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It  must  be  made  on  affidavit;*  and  the  presentation  of  the 
complaint  is  not  essential,  although,  if  it  be  verified,  it  may  be 
used  as  an  affidavit  for  the  purpose  of  the  application.* 

Inasmuch  as  it  is  not  the  function  of  a  complaint  to  state 
evideneej  the  complaint  alone  is  rarely  sufficient. 

7.  Time  for  applT/ing.] — The  application  may  be  made  at 
the  very  commencement  of  the  action,  and  for  this  purpose,  the 
issue  of  a  summons  is  sufficient.^ 

An  attachment  may  be  granted  at  any  time  before  final 
judgment. 

According  to  the  principles  of  the  authorities  cited  in  refer- 
ence to  AEEEST,*  an  attachment  may  be  issued  after  verdict; 
and  even  after  judgment  when  the  judgment  has  been  opened 
and  allowed  to  stand  merely  as  security  pending  a  defense ;  nor 
would  it  be  precluded  by  the  ordinary  stay  of  proceedings  on  a 
verdict  for  the  purpose  of  making  a  case. 

8.  Prudential  rules  for  drawing  attachment  papers  /  the 
complaint.'] — When  the  complaint  is  relied  on  as  a  part  of  the 
proof,  see  what  allegations  are  on  information  and  belief,  and 
see  that  the  verification  is  regular.  Especially  see  that,  if  not 
positive  and  unqualified,  it  is  not  in  the  old  form,  qualified  by 
saying,  "except  as  to  the  matters  therein  stated  on  informa- 
tion," &c.,  but,  by  saying,  "  except  as  to  the  matters  therein 
stated  to  he  alleged  on  information,"  &c. ;  for  if  qualified  in  the 
old  form,  it  will  not  avail  as  an  affidavit. 

9.  —  the  affidavits.] — An  affidavit  made  by  the  plaintiff  or 

the  one  of  several  co-plaintiflFs  who  is  acquainted  with  the  facts, 

is  desirable.^    If  not  had,  pursue  the  rules  stated  in  paragraph 

6  on  page  37,  of  this  Volume. 

If  one,  whose  affidavit  is  desired,  refuses  to  make  affidavit, 
^'. — , __— 

1  K  T.  Code  Civ.  Pro.,  %  636. 

^  See  Vol.  I,  p.  38,  Vol.  II,  p.  35. 

3  N.  T.  Code  Civ.  Pro.,  §  638,  §  416 ;  Stoiber  «.  Thudium,  44  Eun,  70. 

«  Page  357,  of  this  Vol. 

'  That  the  affidavit  may  be  either  by  plaintiff  or  by  another  person,  see 
Morgan  v.  Avery,  7  Ba/rb.,  656,  662  ;  Edick  v.  Green,  38  Hun,  203;  Gribbon 
V.  Back,  35  Hun,  541;  United  States  «.  Bryant,  111  U.  S.,  499.  But  affidavits 
by  both  are  desirable. 
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he  may  be  compelled  to  do  so,^  but  plaintiff  is  not  required  to 
take  this  course,^  and  may,  if  he  prefer,  state  his  information, 
and  the  source,  but  must  add  the  reason  why  the  affidavit  of 
his  informant  is  not  presented.'  In  short,  if  the  affidavits  of 
the  persons  who  give  the  information  on  which  the  plaintiff 
desires  to  proceed  cannot  be  obtained,  from  the  peculiar  cir- 
cumstances of  the  case,  those  circumstances  must  be  stated, 
with  all  the  grounds  of  suspicion,  so  as  to  satisfy  the  judge  that 
the  facts  exist  on  which  the  attachment  is  sought,  and  that  the 
plaintiff  has  produced  the  best  evidence  in  his  power  to  estab- 
lish them. 

If  affidavits  already  used  on  a  previous  application  are  relied 
on  as  part  of  the  proof,  it  is  better  to  have  them  re-sworn  to ;  ^ 
but  if  this  is  not  practicable,  it  is  proper  to  serve  copies ;  and, 
if  the  originals  are  not  in  possession  of  the  plaintiff,  to  refer 
to  where  they  may  be  found  on  file,  with  the  date  of  filing, 
if  practicable,  taking  care  to  produce  them  upon  the  application 
and  mention  them  in  the  recital  in  the  warrant,  unless  by  refer- 
ence in  a  fresh  affidavit,  and  allegation  of  truth,  the  copies 
are  in  effect  made  original  evidence  for  the  purpose  of  the 
second  application. 

10.  —  mode  of  allegation — direoimess  and  certainty.] — The 
affidavit  (or  complaint)  must  state,  not  merely  by  way  of  re- 
cital,^ but  by  traversable  allegations,  facts  constituting  a  cause 
of  action.*    This  requirement  is  jurisdictional.' 

'  See  page  139,  of  Vol.  I,  and  Forms,  p.  303,  &c.;  Allen  ».  Meyer,  73  N. 
T.,1. 

«  Bennett  «.  Edwards,  15  Weekly  Big.,  350. 

3  Tates  V.  North,  44  iV.  Z,  371. 

For  the  rules  by  which  affidavits  on  information  and  belief  are  now  tested, 
see,  as  to  showing  knowledge  of  the  affiant,  Buhl  «.  Ball,  41  Run,  61;  Ma- 
rine Nat.  Bk.  V.  Ward,  35  id.,  395. 

*  See  Vol.  I,  pp.  38,  39. 

'  Manton  «.  Poole,  4  Hun,  638;  s.  c,  67  Barb.,  330  (order  refusing  to  vacate 
for  defect  in  this  respect,  reversed). 

*  Walts  V.  Kichols,  33  Hun,  376  (affirming  vacatur,  in  action  against  com- 
mission merchants,  for  selling  contrary  to  authority,  it  not  being  averred  in 
the  affidavit,  that  the  market  value  of  the  property,  at  the  time  it  was  sold, 
exceeded  the  price  at  which  it  was  sold,  or  that  it  afterward  arose  to  a  point 
above  that  price).  Smith  «.  Davis,  39  Hun,  306;  Pomeroy  v.  Eicketts,  37  id., 
343  (holding  that  an  allegation  that  defendant  was  indebted,  &c.,  "  for  goods 
sold  and  delivered,"  insufficient  because  not  alleging  facts  of  sale,  &c.). 

'  Jacobs  -B.  Hogan,  85  N.  T.,  343  (rev'g  15  Hun,  197,  for  refusing  feD.vacate 
on  this  ground). 
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A  sworn  complaint  being  now  an  affidavit,^  its  production 
is  a  sufficient  compliance  as  to  facts  therein  positively  alleged. 
And  it  is  not  essential  for  the  purpose  of  jurisdiction  that  the 
evidence  to  establish  those  facts  be  stated ;  for  allegations  suf- 
ficient to  constitute  a  cause  of  action,  positively  verified,  make  a 
prima  facie  case.  An  exception  to  this  rule  is  jnstly  recognized 
in  the  case  of  those  factSj  such  as  the  intent  of  the  defendants 
including  malice,  want  of  probable  cause,  and  the  like-^as  to 
which  another  person  can  only  have  an  inferential  knowledge.' 

In  general,  where  the  statute  calls  for  evidence  of  a  fact, 
which  is  discoimected  with  any  intent  upon  the  part  of  the  de- 
fendant, a  simple  statement  of  that  fact  by  a  person  having 
knowledge  thereof  is  sufficient.*  If,  however,  any  fact  thus  re- 
lied on  as  constituting,  either  a  part  of  the  cause  of  action,  or  of 
the  grounds  of  attachment,  is  upon  the  line,  sometimes  difficult 
to  draw,  between  matters  of  facts  and  conclusions  of  law,  details 
should  be  stated  to  substantiate  it.  And  in  all  cases  evidence 
is  desirable,  for  an  allegation  may  snffice  to  give  jurisdiction, 
and  yet  fail  to  satisfy  the  mind  of  the  judge. 

Where  the  code  or  the  settled  practice  sanctions  the  use  in 
pleading  of  a  short  allegation  which  does  not  satisfy  the  above 
requirement,  it  will  often  be  safer  to  make  a  fuller  and  more 
positive  statement  in  the  affidavit.  This  question  arises  for  in- 
stance where  the  pleader  in  his  complaint  alleges  performance 
in  the  short  statutory  phrase  "  duly  performed  all  the  conditions 
thereof  on  his  part,"  or  where  he  sues  on  an  account  in  the 
short  common-law  form  (still  sanctioned,  notwithstanding  the 
general  rule  of  the  code),  alleging  that  defendant  is  indebted  to 
plaintiff  upon  an  account  for  goods  sold  and  delivered. 

11.  —  am(mntl\ — In  the  case  of  an  action  on  contract  the 
amount  due  must  be  alleged,^  positively.' 

'  N.  T.  Code  Civ.  Pro.,  %  3343.  subd.  11. 

'  Lanier  v.  City  Bk.  of  Houston,  9  Civ.  Pro.  B.  {Browne),  161,  and  cas.  cit 

5  Kneel,  on  Att.,  369. 

*  Tootle  V,  Smith,  34  Kans..  37;  s.  c,  Foe.  Rep.,  577. 

Where  the  affidavit  was  sufficient  in  this  respect;  held,  that  the  fact  that 
the  complaint  demanded  sale  of  collaterals,  and  judgment  for  deficiency  did 
not  vitiate.    Hamilton  v.  Penney,  29  Hun,  365. 

f  Black  V.  Hcanlan,  48  Ga.,  13;  Dean  v.  Bell,  1  N.  Y.  Month.  L.  Bvl.,^\ 
Clowser  v.  Hall,  80  Va ,  864;  b.  c,  9  Va.  L  J.,  688 ;  Garner  «  White,  14  01m 
St.,  193  (holding  affidavit  to  belief  insufficient). 
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It  is  not  essential,  but  it  is  safest  to  follow  in  this  the  words 
of  the  statute,  "  that  the  plaintiff  is  entitled  to  recover  [a  sum 
stated]  over  and  above  all  counter-claims,"  &c.^ 

The  amount  must  be  accurately  stated  since,  in  the  absence 
of  statute  authority,  the  court  cannot  sustain  an  excessive  at- 
tachment by  reducing  th'e  amount. 

If  unliquidated,  the  facts  necessary  to  fix  the  amount  of 
damages  must  be  alleged.^  If  this  be  done,  it  is  no  objection 
that  the  damages  are  unliquidated.* 

12.  —  counter-clcmns.]— The  language  of  the  statute*  that 
"  if  the  action  is  to  recover  damages  for  breach  of  a  contract, 
the  affidavit  must  show  that  the  plaintiff  is  entitled  to  recover 
a  sum  stated  therein,  over  and  above  all  counter-claims  known 
to  him,"  requires  an  affidavit  affording  evidence  that,  so  far  as 
plaintiff  knows,  no  counter-claim  exists  which  will  further  re- 
duce the  claim ;  and  although  it  is  not  necessary  that  the  alle- 
gation be  made  by  the  plaintiff,  nor  that  it  follow  the  words  of 
the  statute,'  the  allegation  must  be  either  by  the  plaintiff  or 
one  of  several  co-plaintiffs,^  or  by  an  agent  who  is  shown  by  the 
affidavit  to  have  stood  in  such  a  relation  to  the  transaction — as, 
for  instance,  where  all  the  dealings  of  the  parties  have  l)een 
had  through  him'' — or  to  stand  in  such  a  relation  to  the  ac- 
counts between  the  parties^  that  he  may  be  regarded  as  a 
proper  witness,  either  to  the  fact  that  plaintiff  is  not  aware  of 
any  counter-claim,  or  to  the  fact  that  there  is  no  counter-claim. 


'  Allegation  that  defendant  is  indebted  to  plaintiff  in  a  sum  stated,  and 
that  the  latter  is  justly  entitled  to  recover  said  sum, — Held  insufBcient.  Rup- 
pert  V.  Haug,  87  iV.  T.,  141. 

'  Golden  Gate  Concentrator  Co.  ii.  Jackson,  13  Aib.  N.  C,  476;  Ackroyd 
V.  Ackroyd,  11  Abb.  Pr.,  345;  s.c,  20  Bow.  Pr.,  93. 

s  United  States  «.  Graff,  4  Hun,  634;  s.  c,  67  Barb.,  304. 

« N.  r.  Code  Civ.  Pro.,  %  636.  subd.  1. 

«  Ruppert  «.  Haug,  87  N.  T.,  141;  s.  c,  1  Civ.  Pro.  B.,  411;  63  How.  Pr., 
364. 

«  Donnell  v.  WUliams,  31  Eun,  316;  s.  c,  59  How.  Pr.,  68. 

'  Prankel  v.  Hays,  30  WeeMy  Dig.,  417;  Mallaiy  v.  Allen,  15  Abb.  N.  C, 
338 ;  Gribbon  v.  Back,  85  Hun,  541. 

8  National  Park  Bk.  of  N.  Y.  v.  Whitmore,  40  Hun,  499  (assistant 
cashier);  Lee  v.  Le  Compagnie  Universelle,  3  N.  Y.  State  Bep.,  613  (president 
of  corporation  in  hands  of  receiver). 
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Form  No.  780. 

Affidavit  to  obtain  attachment.    (General  Form.)' 

[Title  of  court  omd  action.] 
[  Venue.'] 

A.  B.,  being  duly  sworn,  says  : 

I.  That  he  is  the  plaintifE  [or,  one  of  the  plaintiifs]  above 
named  [who  at  all  the  times  hereinafter  mentioned  were  and 
still  are  copartners  under  the  firm  name  of  ,  carry- 
ing on  business  in  — or  otherwise  identify  deponent, 
and  state  his  relation  to  the  case^. 

[In  case  of  action  on  contract,  state  cause  of  action,  as  thus:] 

II.  That  T.  Z ,  the  above-named  defendant,  is  justly  and 
truly  indebted  to  said  plaintiff  in  the  sum  of  dollars  upon 
the  following  facts,  to  wit :  [here  state  the  facts  constituting  the 
cause  of  action,  not  hy  way  of  recital,  lut ^positively ;  see  Forms 
under  Arrest,  andin  Volume  I,p.  694/  or,if  the  complaint  is  re- 
lied on  in  support  of  the  application,  may  say :  as  appears  by  the 
complaint  herein,  verified  on  the  day  of  ,  18 
— and  if  any  of  its  allegations  material  to  the  applicat%on  are 
not  positive,  add :  all  of  the  allegations  of  which  (numbered 

to  )  are  true  to  the  knowledge  of  this  deponent — of 

annex  corroborating  affidavits].^ 

And  that  this  [or,  said]  plaintiff  is  [or,  said  plaintiffs  are] 

justly  entitled  to  recover  therefor,  from  the  said  defendant,  the 

sum  of  dollars  ^  [and  interest  thereon  from  the  day 

of  ,  18     ],  over  and  above  all  counter-claims  known  to 

the  plaintiff[s]  [or,  and  that  deponent  knows  personally  that 

there  are  no  counter-claims  existing  in  favor  of  the  defendant]. 

[Or  when  the  action  is  for  tort,  state  cause  of  action,  as  thus:] 

II.  That  on  or  about  the  day  of  ,  18    ,  at 

,  Y.  Z.,  the  defendant  above  named,  wrongfully  took 

1  As  to  peculiar  allegations  neces-  those  therein  sta+ed  to  be  alleged  on 

sary  besides  these,  in  the  N.  T.  City  information  and  belief,  and    as  to 

Court,   see    N.    T.   Oode   Civ.   Pro. ,  those,  the  sources  of  his  information 

§  8169;  particularly  as  to  debtor's  age,  and  the  grounds  of  his  belief  are  as 

Wentzler  v.  Ross,  59  How.  Fr.,  397;  follows  \here  indicate  them,  and  tlu 

Doctor  «.  Schnepp,  3  How.  Pr./N.  8.,  reason  why  the  informants  affida/dt 

53 ;  as    to    corporation,  Merslion    v.  is  not  given,  or  give  it.  if  practieable, 

Leonard  Scott  Publishing  Co.,  i\r.  T.  and  refer  to  it  as  annexed]. 

Daily  Beg.,  Dec.  19, 1883.  *  Variance  between  the  attachment 

'^  [Or  may    refer  to  and  support  and  the  complaint,  in  respect  to  the 

verified  complaint  annexed,  thus  .•]  amount,  held  fatal  where  the  statute 

And  the  grounds  thereof  appear  in  required  the  writ  to  state  the  amount 

the  verified  complaint  in  this  action,  ''  in  conformity  with  the  complaint." 

hereto  annexed,  all  of  the  statements  Bowers  ».  London  Bank,  3  Z7toA,417; 

contained  in  which  are  true  to  the  4  Pacif.  Bep,,  335. 
knowledge  of  this  deponent,  except 
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and  converted  to  his  own  use  [c&c,  stating  the  tort  positweh/; 
see  Forms  T81-785  {Mow)  ;  or,  if  complaint  is  relied  on,  refer 
to  it  and  corroborate  it,  if  necessary,  as  above'],  as  deponent  is 
informed  and  believes;  and  the  sources  of  his  information 
as  follows  [stating  them\. 

\ff  the  ground  of  q,ita£kment  is  non-residence.] 
II  r.  That  the  depo^K  is  not  a  resident  of  this   State, 
but  resides  at  in  [as  deponent  is  informed  by 

O.  P.,  who  is  the  agent  and  business  correspondent  at  , 

in  this  State,  of  said  defendant,  and  whose  affidavit  is  hereto 
annexed ;  that  said  defendant  is  and  for  years  last  past 

has  resided  at  aforesaid,  and  his  name  appears  in  the 

directory  of  said  ,  for  the  current  year,  as  a  resident  at 

No.  street  therein.^] 

[Or  absconding  of  debtor.] 

III.  That  the  defendant  is  a  resident  of  this  State,  to  wit, 
of  ;  but  cannot,  after  due  diligence,  be  found  within  this 

State.  That,  as  this  deponent  believes,  the  defendant  has  de- 
parted from  this  State  to  ,  in  the  State  of  [or,  keeps 
himself  concealed^  within  this  State],  with  intent  to  defraud 
his  creditors  or  to  avoid  the  service  of  a  summons ;  and  the 
grounds  of  his  belief  are  as  follows  [here  set  out  in  detail  the 
facts  and  circumstances  which  show  that  the  defendant  has 
done  so,  and  that  diligent  inquiries  have  been  made^]. 

'  If  letters  or  similar  documents  his  said  residence;  that  deponent  has 

are  relied  on  for  information,  annex  inquired  of  his  wife  where  said  de- 

and  refer  to  copies.    Even  cable  dis-  f endant  had  gone,  and  when  he  would 

patches,  and  similar  means,  may  be  return,  and  was  told  that  he  had  gone 

held  sufficient.    See  Volume  I,  pp.  to  New  York  city,  and  would  be  back 

37,  28.  in  a  day  or  two ;  that  deponent  has 

''  As  to  what  circumstances  show  been  informed  by  M.  N. ,  of              , 

concealment  to  avoid  service,  Genin  v.  that  he  saw  the  said  defendant  on 

Tompkins,  12  Ba/rb.,  265;  affl'g  1  Oode  Monday  last  at  Buffalo,  and  that  said 

B.,  2^.  8.,  12;  "Wallach  v.  Sippilli,  65  defendant  informed  said  M.  N.  thathe 

Sow.  Pr.,  501,  and  Volume  I  of  this  was  then  going  to  the  State  of  [Wis- 

work,  pp.  640,  &c.,  655,  &c.  consin],  and  intended  to  purchase  a 

2  For  instance  thus :  That  the  said  tract  of  land  in  that  State,  and  after 

defendant  has  lately  been  engaged  in  he  was  located  he  should  send  for  his 

converting  his  property  into  money,  family  [annex,  and  refer  to  affidamt  of 

and  has  sold  the  goods  in  his  store  \pr,  informant]. 

his  stock  and  farming  utensils]  for  a  j,          j^       ^              ^    allegation 

and  has  been  busily  engaged  in  col-  ^'  PP'  ^^^'  ^^'  ^^5,  656. 

lecting  in  all  debts  and  money  owing  It  is  not  enough  to  allege  that 

to  him;  and  that  he  left  his  family  on  defendant  is  about  to  dispose  of  his 

Friday  last,  stating  to  deponent  and  property  and  leave  the  State.    Hertz 

others  that  he  was  going  to  the  city  v.  Stuart,  3  Weekly  Dig.,  832.    Nor 

of  New  York  to  purchase  goods ;  that  that  he  has  absconded.    Hewitt  v.  Ter- 

since  that  time  he  has  not  returned  to  ry,  56  Mich.,  591 ;  s.  c,  23  Northwestern 
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[Or  frciAidulent  disposition  of  property. "] 

III.  That  the  defendant,  as  deponent  is  informed  and 
believes,  has  removed  or  is  about  to  remove  his  *  [ryr,  its]  prop- 
erty from  the  State  with  intent  to  defraud  his  \or,  its] 
creditors,  or '  has  assigned,  disposed  of  or  secreted,'  or  is  about 
to  assign,  dispose  of  or  secrete  his  [or,  its]  property*  with 
intent  to  defraud  his  [or,  its]  creditors.*  The  sources  of 
deponent's  information  and  belief  are  the  affidavit  of  M.  N., 
hereto  annexed  [or  state  details  here  ;  see  Forms  781-785, 891]. 

[Or  foreign  corporation.']  ^ 

III.  That  the  defendant  Y.  Z.  is  a  foreign  corporation, 
created  by  and  under  the  laws  of  [here  indicate  State  or 
nationality,  and,  if  suing  in  a  local  court,  add  any  jurisdio- 


Sep.,  336.  Nor  that  he  has  left  the 
State,  Mulherrin  b.  Hill,  5  Seisk. 
{Tenth.),  58. 

There  must  be  something  to  show 
intent  to  defraud  creditors  or  avoid 
service. 

The  absconding,  &c.,  of  one  part- 
ner is  enough  to  sustain  attachment 
against  his  Interest,  at  suit  of  a  firm 
creditor.  Buckingham  v.  Swezey,  25 
Bun,  84.  But  not  against  the  prop- 
erty of  both  partners.  Bogart  ■».  Dart, 
25  Sun,  395. 

'  The  N.  Y.  statute  of  attachment 
(K  r.  Code  Civ.  Pro.,  §  636)  does 
not,  like  the  statute  of  arrest,  say 
"his"  property.  But  the  two  statutes 
are  construed  alike;  and  disposal  of 
plaintifFs  property  with  fraudulent 
intent  does  not  justify  an  attachment. 
German  Bank  of  London  v.  Dash,  60 
How.  Pr.,  124;  a  c,  23  Alb.  L.  J,  215; 
Achelis  V.  Kalman,  60  now.  Pr.,  491. 

''  It  is  not  always  practicable,  nor 
is  it  essential,  to  state  whether  the 
disposal  has  been  made  or  is  about  to 
be  made.  An  allegation  in  the  alter- 
native is  proper  if  the  facts  stated  are 
appropriate  to  sustain  an  alternative 
inference;  or  the  allegation  may 
couple  both  statements  with  evidence 
that  each  allegation  is  true.  See  Van 
Loon  e.  Lyons,  61  JT.  Y..  23;  McCraw 
v.  Welch,  2  Col.  T.,  284;  Parsons  «. 
Stockbridge,  42  Ind ,  131. 

The  contraiy  was  held  in  Schatz- 
man  v.  Strump  {Hamilton,  0.,  C.  P.),  1 
Cinn.  L.  JB.,  334.  where  the  alternative 
allegation  was  merely  in  the  words  of 
the  statute,  without  evidence  in  de- 
tails [citing  1  Handy,  48,  and  Drake 
on  Att. ,  11  j. 

2  The  words  "  assigned,  secreted  or 


disposed  of,"  as  employed  in  the 
statute,  held  not  to  have  separate, 
distinct  and  exclusive  meanings,  so 
as  to  make  the  allegation  "  disposed 
of"  insufficient  as  applicable  to  a 
transfer  of  the  title  to  property,  on 
the  ground  that  the  word  "  assigned" 
should  have  been  used.  Auerbach  d. 
Hitchcock,  28  Minn.,  73;  s,  c,  9  JVorth- 
western  Rep.,  79. 

As  to  what  is  sufficient  evidence  of 
concealment,  see  Mott  v.  Lawrence,  9 
Abh.  Pr.,  196 ;  s.  c. .  17  How.  Pr.,  559; 
Frank  v.  Levie,  5  Sobt,  599;  Denzer 
V.  Mundy,  5  Bobt.,  636;  Kipling  s, 
Ccrbin,  66  How.  Pr.,  13. 

*  It  is  not  necessary  to  show  an 
intent  extending  to  all  of  the  defend- 
ant's property ;  such  a  disposal  of  any 
part  thereof  is  enough.  Weiller  v. 
Schreiber,  11  Mb.  N.  C,  175;  Hyman 
V.  Kapp,  22  Weekly  Big.,  310. 

But  under  the  Wisconsin  statute, 
an  affidavit  stating  that  the  defendant 
had  disposed  of  or  assigned  ''his 
property,  or  any  part  thereof,"' or  was 
about  to  do  so,  with  intent  to  defraud 
his  creditors,  was  hMd  insufficient. 
Goodyear  Rubber  Co.  v.  Knapp,  61 
Wis.,  103;  s.  c.  20  Northern  Sep..  651. 

^  Allegation  of  a  disposal  intended 
to  delay  and  defraud  plaintiffs  instead 
of  the  defendant's  creditors  generally, 
held  sufficient,  it  appearing  from  the 
affidavit  that  the  plaintiffs  were  in 
fact  creditors.  Auerbach  v.  Hitch- 
cock, 28  Minn.,  73;  s.  c,  9  Northw. 
Pap.,  79. 

*  See,  on  this  subject,  note  in  18 
Abb.  N.  C,  485.  It  may  be  well, 
though  not  necessary,  to  make  the 
Jurisdictional  allegation  even  when  su- 
ing in  a  court  of  general  jurisdiction. 


PROVISIONAL  REMEDIES.— VIII.   ATTACHMENT.  285 

tional  fact  necesswry  and  not  already  alleged  or  shown  hy  a 
duly  verified  complaint  annexed  and  referred  to,  for  instance : 
and  that  the  plaintiff  is  a  resident  of  the  town  of  and 

county  of  ,  in  the  State  of  New  York,  or  if  the  plaintiff  is  a 

non-resident  or  foreign  corporation^  and  that  the  subject  of  the 
action  is  situated  within  this  State,  to  wit,  at  — or,  and 

the  said  cause  of  action  arose  within  this  State,  to  wit,  at  ]. 

[Or,  in  an  action  against  a  United  States  corporation.'] 
III.  That  the  defendant    is    a    corporation    created  and 
organized  under  acts   of  Congress  of  the  United  States   [if 
private  acts,  give  title  am,d  cuation],  and  having  its  principal 
oflSce  in  ,  and  not  in  this  State.' 

\_In  any  case]  lY.  That  the  above  entitled  action  is  [hereup- 
on] commenced  for  said  cause,  and  the  annexed  or  accompany- 
ing summons  therein  has  been  issued*  \or  otherwise  state  the 
condition  of  the  cause], 

v.  That  no  previous  application  for  an  attachment  of  said 
defendant's  property  has  been  made  in  this  action  [except,  c&c.].* 
[Jurat.]  [Signature.] 


STATEMENTS  OF  ABSCONDING  AND  FRAUD,  &c.,  SUITABLE 
FOR  PARAGRAPH  III  OF  FOREGOING  FORM  OF  AFFI- 
DAVIT   TO    OBTAIN    ATTACHMENT. 

781.  Allegation  that  defendant  ia  about  to  depwrt.^  {Insert  in  Form 'HT^.I — 
III.  That,  as  deponent  is  informed  and  believes,  said  defendant  is  about  to 
leave  this  State  in  a  very  short  time,  and  take  with  him  his  family,  and  that 
he  is  going  to  [Europe],  and  that  the  sources  of  deponent's  information  are 
\vpecffying  them,  and  indicatirvg  why  informant's  affidavit  is  not  procured]. 

That,  as  deponent  is  informed  and  believes,  said  defendant  has  packed  up  a 
large  amount  of  silver-ware,  and  other  valuables,  which  said  defendant  is  about 
to  take  away  with  him  out  of  this  State,  and  which  are  the  property  of  said  de- 
fendant [sUiitiTig  sources,  &c.,  as  abote\. 

That,  as  deponent  is  informed  and  believes,  said  defendant  is  making 
arrangements  to  convert  other  portions  of  his  property  into  cash,  with  the 
intention,  as  deponent  verily  believes,  of  removing  the  same  from  this  State, 
and  in  particular  [&e.,  and  stating  sources,  (be.,  as  above']. 

^  See  N.  T.  Code  Civ.  Pro.,  §1708;  '  This  is  usual,  but  it  is  not  essen- 

Merchants'  &  Mfg.  Co.  v.  Grand  Trunk  tial  if   summons  be  issued  and  be 

Rw.  Co.,  11   Abb.  N.   C,  184;  and  served  with  the  warrant. 
Adams  v.  Penn.  Bank.  35  Hun,  393.  ■•  For  the  New  York  rule  requiring 

'  Rosenbaum  v.  Union  Pacific  Rw.  this,  see  p.  3  of  this  Volume. 
Co.,  8  How.  Pr.,  N.  8.,  45.  ^  This  is  from  the  Form  used  in 

Asto  national  banks,  see  U.  8.  S.  Brewer«.Tucker,13^J6.Pr.,76,  there 

8,  §  5343;  Act  of  Cong,  of  March  3,  held  insufficient  merely  for  not  spec- 

1887.  §  4,   quoted  on  pp.  730,  731,  of  ifying   the   sources  of   information. 

Volume  I  of  this  work,  and  see  cases  or   supplying  other   affidavits   from 

cited  in  8  ^iJ.  JT.  Y.  Dig.  list  sup^i.),  deponent's  informants,  as   indicated 

p  165,  and  in  Annual,  1883-3,  p.  33,  above. 
1884,  p.  28. 
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That  the  said  defendant  has  repeatedly  said  to  this  deponent  that  he  did 
not  intend  to  pay  one  cent  for  the  notes  so  given  by  him  to  this  deponent,  for 
the  fiirniture  sold  as  aforesaid;  and  deponent  verily  believes  that  said 
defendant's  intention,  in  removing  and  disposing  of  his  property  as  aforesaid, 
is  to  defraud  his  creditors. 

782.  Allegation  of  threat  to  assign  to  Idnder  creditors.^  [Insert  in  Form 
777.] — III.  'This  deponent  says,  that,  as  he  verily  believes,  the  said  defendant 
is  about  to  dispose  of  his  property  with  intent  to  defraud  his  creditors. 
Deponent  has,  within  the  past  three  or  four  weeks,  several  times  applied  to 
the  defendant  to  pay  or  secure  said  debt;  and  the  defendant,  on  the  day 
of  last,  promised  the  plaintiffs  that  he  would  take  an  account  of  his 
stock,  and  show  them  a  statement  of  his  afEairs,  and  give  them  security  on  his 
stock  the  next  day.  He  did  not  call  the  next  day;  and  deponent,  on  Ihe 
day  of  ,  went  to  said  defendant,  and  he  told  deponent  he  was  not  going 
to  take  an  account  of  stock  or  give  any  security;  deponent  then  told  him  the 
plaintiffs  would  sue  him,  and  he  replied  that  he  would  pay  them  twenty -fiye 
cents  on  the  dollar  for  a  full  release,  and  if  they  would  not  accede  to  that  he 
would  put  his  property  out  of  his  name,  and  he  would  make  an  assignment 
preferring  others,  and  plaintiffs  could  not  get  anything;  and  he  would  go 
right  on  doing  business  under  somebody  else's  name. 

783.  Allegation  of  fraudulent  transfer  of  property.^  [Insert  in  Form  m, 
p.  284.] — III.  That  the  defendants  have  assigned,  secreted  and  disposed  of  their 


'  A  threat  to  make  an  assignment, 
even  though  made  for  the  purpose  of 
inducing  creditors  to  give  forbearance, 
is  not  necessarily  evidence  of  fraudu- 
lent intent.  The  weight  of  authority, 
in  a  conflict  of  cases,  is  to  the  effect 
that  allegations  consistent  with  an 
intent  to  make  a  lawful  assignment 
are  not  enough,  but  a  threat  or  in- 
tention to  make  an  unlawful  disposi- 
tion must  be  shown.  Compare  Na- 
tional Park  Bk.  v.  Whitmore  (iV.  T., 
18871,  6  Oentr.  Hep.,  f;61 ;  Anthony  v. 
Stype,  19  Hun,  265;  Evans  v.  Warner, 
21  id.,  574;  Boss  «.  Wigg,  34  id.,  192; 
Gasherie  «.  Apple,  14  Abb.  Pr.,  64; 
Wilson  V.  Britton,  6  id.,  97;  Farwell 
«.  Furniss,  67  Sow.  Pr.,  188,  &  cas.  cit. 

If  threats  are  relied  upon,  there 
must  be  evidence  that  they  were  made 
by  the  defendant  or  by  a  person 
authorized  to  speak  for  him.  Evans 
V.  Warner,  21  Hun,  574. 

2  From  Catlin  v.  Ricketts,  nif.T., 
668. 

The  following  recent  cases  on  the 
question  what  circumstances  in  trans- 
fers of  property  manifest  intent  to 
defraud  creditors,  may  aid  the  practi- 
tioner in  drawing  ortesting  affidavits. 
Compare  cases  for  arrest  on  the  same 
ground,  in  note  A.  to  Form  890. 

Large  sales  for  cash,  and  indispo- 
sition to  disclose  condition  of  affairs, 
followed  by  an  assignment  for  ben- 
efit  of   creditors,    held  insufficient. 


Stringfield  v.  Fields,  13  Daly,  171; 
s.  c,  7  Civ.  Pro.  R.  (Browne),  356. 

Disappearance  of  goods  unaccount- 
ed for,  and  proposal  of  a  fraudulent 
scheme,  held  enough.  Frankel  d. 
Hays,  20  Weekly  Dig.,  417. 

As  evidence  of  intent  to  defraud, 
imprudent  buying,  and  opening 
branch  house  to  sell  out,  held  not 
enough.  Mack  «.  Jones,  31  Fed.  Sep., 
189. 

Transfer  of  all  firm  assets  to  the 
wife  of  a  partner  for  an  inconsidera- 
ble debt,  though  not  eonsummatsd, 
7ield  enough.  Seckendorf  «.  Ketcham, 
67  How.  Pr.,  526. 

Executing,  and  withholding  from 
record,  transfers,  until  just  before 
judgment,  and  continuing  to  act  as 
owner  meanwhile,  held  enough.  Allen 
».  Meyer,  7  Daly,  229. 

Buying  without  disclosing  insolv- 
ency, and  sale  in  the  ordinary  courae 
of  business,  followed  by  a  general 
assignment,  not  enough.  Freeman  ». 
Campbell,  1  iV.  Z  StaU  Sep.,  728. 

Preferring  in  a  general  assignment 
particular  creditors  who  gave  credit  on 
the  defendant's  agreement  to  prefer 
them  in  case  of  failure.nota  fraud  on 
other  creditors.  National  Park  Bk. «. 
Whitmore,  6  Central  Bep,,  361  (over- 
ruling, on  this  point,  40  Hun,  499). 
Contra,  Smith  v.  Craft,  11  Biss.,  340. 

Omitting  in  general  assignment 
to  prefer  wages  as  required  by  stat- 
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property  with  intent  to  defraud  tieir  creditors,  and  are  about  to  assign,  dis- 
pose of  and  secrete  their  property  ■with  the  like  intent. 

[OorroboraUng  affidavits  to  the  following  effect  were  annexed:'] 

I  spoke  to  defendant  Y.  Z.  yesterday,  at  No.  street,  in 

He.  told  me  that  his  firm  were  wholly  insolvent  during  last  season,  and  prior 
to  last,  and  knew  themselves  so  to  be,  and  had  no  idea  by  continuing  in 

business  they  could  pull  through. 

That  his  copartner  had  taken  about  dollars  worth  of  goods  lately 

from  the  copartnership  stock,  and  sold  the  same,  and  kept  the  proceeds  to 
'  himself,  so  tJiat  the  same  could  not  be  found  or  discovered  by  the  firm's  cred- 
itors, and  had  also  lately  taken  moneys  from  the  firm's  assets,  with  like  intent, 
and  that  the  firm  had  attempted  to  sell  goods  at  low  prices,  so  as  to  realize  on 
the  same,  and  hold  the  same  to  their  individual  use  in  such  a  way,  that  in 
case  of  their  failure,  which  they  shortly  apprehended,  they  would  have  some 
means  which  their  creditors  could  not  reach. 

\;And  another  as  follows:']  That  said  Y.  Z.  stated  this  day  to  deponent  that 
their  firm  was  about  to  fail,  and  were  insolvent  at  the  time  they  purchased  the 
goods  from  plaintiff;  that  they  had  been  sued  by  his  brother  to  protect  him- 
self; that  his  partner  had  pocketed  over  dollars,  and  the  creditors  would 
not  get  a  cent,  and  that  goods  had  been  and  were  being  removed  by  his  part- 
ner, and  he  was  afraid  the  creditors  would  get  very  little. 

784.  Allegation  of  fraud  in  conVraoting  debt  and  disposing  of  property^ 
[Insert  in  Form  777.] — III.  That  the  defendant  has  been  guilty  of  a  fraud  in 


ute,  held  not  enough.  Blackington  ti. 
Goldsmith,  3  How.  Pr.,  N.  8..  77. 

Technical  defect  in  formalities  of 
general  assignment  when  ground  of 
attachment  as  infecting  it  with  fraud. 
Tim  ®.  Smith,  13  Abb.  N.  C,  81  ; 
reversed  in  effect  in  14  »d!.,  447. 

Though  an  assignment  be  a  general 
one  in  trust  for  creditors,  yet  fraud  in 
fact  as  against  the  creditors  of  the 
assignor  furnishes  the  right  to  an 
attachment.  Skinner  i>.  Gettinger,  14 
Abb.  Pr.,  109;  Buhl  «.  Ball,  41  Hun, 
61,  and  cases  cited. 

Mere  fact  of  assignment  with  pref- 
erences, and  that  the  goods  which 
plaintiff  had  just  sold  to  defendant 
could  not  be  found  in  his  store,  held 
not  enourfi.  Wilmerdmg  v.  Cunning- 
ham, N.  T.  Baily  Beg.,  July  24, 1883; 
s.  p.,  Struthers  v.  HofEstadt,  IQ'Weekly 
Dig.,  242. 

Assignment,  with  f raudiilent  pref- 
erence of  a  dormant  partner,  held 
enough.  Claflin  v.  Hirsch,  19  'Weekly 
Dig.,  249. 

Large  drafts  by  individual  mem- 
bers of  a  firm  on  the  firm  moneys  just 
before  assigning,  held  sufficient.  Vic- 
tor V.  Henlein,  34  Hun,  562  (compare 
a  previous  decision  in  33  id.,.  549); 
Globe  Woolen  Co. «.  Carhart,  il  How. 
Pr.,  403. 

Transfer  of  interest  by  one  partner 
to  another,  held  sufficient.    Hirsch  v. 


Hutchison,  B  Oiii.  Pro.  R.  (Browne), 
106. 

Making  general  assignment  for 
benefit  of  creditors,  which  is  con- 
structively fraudulent  by  reason  of 
powers  conferred  on  the  assignee 
which  may  delay  creditors,  but  there 
being  no  actual  fraudulent  intent,  is 
not  enough.  Milliken  i>.  Dart,  26 
Hun.  24. 

But  an  assignment  which  appro- 
priates partnership  or  individual  prop- 
erty, contrary  to  the  respective  rights 
of  individual  or  partnership  creditors, 
is  sufficient  ground  as  against  a  cred- 
itor aggrieved.  Friend  «.  Michaelis, 
15  Abb.  N.  a,  354. 

Partnership  assignment,  giving 
preference  to  debts  of  a  firm  composed 
of  part  of  the  partners,  held  not 
fraudulent  within  the  rule.  Peckham 
«.  Mattison,  15  Abb.  N.  a,  367,  note 
(reviewing  cases  on  question  whether 
partnership  assignment  is  fraudulent). 

Transfer  of  firm  assets  by  one 
partner  to  the  other,  and  assignment 
by  the  other,  with  preference  of  his 
individual  debts,  accompanied  by  his 
confession  of  judgment  to  his  individ- 
ual creditors,  held  not  enough  to^ 
entitle  partnership  creditor  to  attach- 
ment. Gutman  v.  MclSTulty,  22  Week. 
Dig.,  241.    (Compare  105  N.  T.,  476.) 

'  The  authorities  are  not  agreed  as 
to  how  far  fraud  in  contracting  or 
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contracting  said  indebtedness,  as  deponent  ve'rily  believes,  and  has  assigned 
disposed  of  and  secreted  his  property,  iWth  intent  to  defraud  his  creditors. 

Before  the  purchase  of  said  goods  to  wit,  on  or  about  the  day  of 

,  18  ,  the  defendant,  in  order  to  induce  plaintiff  to  sell  and  deliver 
to  him  the  goods  in  question  on  credit,  stated  to  deponent  that  he  was  doing 
a  good  and  lucrative  business ;  that  he  was  worth  fully  dollars  over  all 

his  debts  and  liabilities;  that  he  did  not  owe  anything  at  all  to  his 
relatives;  and  that  even  if  he  should  be  in  need  of  money  he  would 
rather  go  to  any  of  his  creditors  than  to  his  relatives,  and  that  rather 
than  ask  his  relatives  for  any  money  he  would  go  to  strangers.  Relying  upon 
this  and  upon  the  faith  thereof,  and  not  otherwise,  these  plaintiffs  throu^ 
deponent  allowed  him  to  have  said  goods  on  credit.  Deponent  further  says 
that  said  statements  of  the  defendant  were  and  are  in  all  respects  false  and 
untrue  when  he  made  the  same. 

On  the  day  of  ,  18    ,  the  said  defendant  made  an  assignment 

for  the  alleged  benefit  of  creditors,  dated  on  that  day,  and  recorded  on  that 
day  in  the  office  of  the  clerk  of  the  city  and  county  of  New  York,  in  whioli 
[Tiere  were  coiwisely  stated  leading  promdom  of  the  amgnment,  slwwing  large 
preferenceB  to  wife  and  brothers  for  alleged  borrowed  money]. 

Deponent  says  that  he  is  conversant  with  the  stock  of  merchandise  owned 

by  the  defendant  at  the  time  of  such  assignment,  having  seen  it  this  morning; 

that  deponent  knows  the  value  of  the  said  stock,  having  been  in  that  business 

for  about  ten  years ;  that  the  said  stock  is  not  of  greater  value  than  about 

dollars ;  that  this  morning  defendant's  bookkeeper  stated  to  deponeiit 


incurring  the  liability  is  ground  for 
attachment  by  reason  of  such  fraud 
being  "  an  injmy  to  personal  proper- 
ty." It  is  well  settled  that  an  efficient 
interference  with  the  owner's  domin- 
ion or  control  of  his  property,  is  an 
"  injury  to  property,"  within  the  mean- 
ing of  the  statute ;  although  the  thing 
itself,  or  subject  of  property,  be  not 
injured.  Thus  the  conversion  or  em- 
bezzlement of  securities  is  an  injury 
to  the  owner's  property  in  them. 
There  is  no  good  reason  why  the  same 
principle  should  not  be  applied  to  a 
case  where  one  is  induced  to  part  with 
his  money  or  goods  by  false  repre- 
sentations; and  upon  this  view,  an 
action  to  recover  a  sum  of  money 
only,  as  damages  for  such  a  fraud,  is 
within  this  section  of  the  statute ;  and 
to  this  effect  are  Bogart  «.  Dart,  35 
Hun,  395  (action  to  recover  advances 
made  on  forged  paper);  Weiller  v. 
Schreiber,  11  Abb.  N.  0.,  175  (action 
for  inducing  sale  of  goods  by  fraud). 
To  the  contrary  is  Wittner  ®.  Von 
Minden,  37  Eun,  334  (holding  that  in 
an  action  for  damages  for  fraud  in 
obtaining  goods,  attachment  could  not 
issue);  and  Achelis  «.  Kalman,  60 
How.  Pr.,  491  (holding  apparently 
that  in  an  action  for  conversion, 
founded  on  plaintiff's  claim  that  he 
had  rescinded  the  sale  because  in- 
duced by  fraud,  defendant's  disposi- 


tion of  the  property  could  not  be 
ground  for  an  attachment,  althou^ 
it  might  be  for  an  arrest). 

In  some  cases  the  doubt  arising  on 
these  authorities  may  be  avoided  by 
framing  the  complaint  for  conversion. 
In  cases  where  the  fraud  in  contract- 
ing the  debt  and  a  fraudulent  disposi- 
tion of  property  are  connected  as  part 
of  one  scheme  to  defraud  creditors, 
the  fraud  in  contracting  the  debt, 
even  on  the  view  that  it  is  not  in  itself 
a  cause  of  action  on  which  attachment 
may  issue,  is  proper  evidence  of  the 
intent  to  defraud  creditors,  which  will 
sustain  an  attachment  in  an  action 
founded  on  the  contract,  or  for  a 
conversion.  For  an  instance,  see 
Blake  v.  Bernhard,  3  Hun,  397. 

If  breach  of  contract  is  stated  as 
the  cause  of  action,  additional  allega- 
tions in  the  complaint,  showing  fraud 
in  contracting  the  debt,  inserted  for 
the  purpose  of  avoiding  an  anticipated 
defense — such  as  unexpired  credit,  or 
a  bankrupt's  discharge — should  not  be  • 
deemed  to  render  the  action  any  the  - 
less  an  action  on  contract. 

The  above  Form  is  adapted  from  an 
unreported  case  in  which  the  attach- 
ment was  sustained.  For  another 
form  of  affidavit  to  fraud  in  contract- 
ing debt  and  secreting  property  from 
creditors,  see  Arrest. 
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that  all  the  outstanding  accounts  of  the  defendant  amounted  to  dollars, 

which  includes  §ood,  bad  and  doubtful  debts ;  that  the  defendant  had  about 
dollars  in  merchandise  in 

That  the  whole  of  said  outstanding  accounts  and  other  assets  will,  in  all 
probability,  not  realize  more  than  sufficient  to  cover  the  two  preferences  of 
said  [wife  and  brothers];  that  all  creditors  will  be  left  remediless. 

Deponent  verily  believes  that  defendant  at  the  time  he  obtained  said  goods 
from  plaintiff,  was  already  insolvent  and  knew  himself  to  be  so,  and  fraudu- 
lently concealed  that  fact  from  these  plaintiffs.  That  as  far  as  deponent  has 
been  able  to  learn,  his  liabilities  amount  to  upwards  of  dollars,  and  that 

the  greater  part  of  them  are  for  purchases  of  merchandise,  consisting  of 
,  which  the  defendant  has  bought  within  the  last  three  or  four  months, 
and  none  of  which  are  paid  for.  Deponent  further  says  that  as  regards  the 
dollars  preference  to  the  wife  of  the  defendant,  the  defendant,  in  the 
presence  of  deponent,  on  or  about  March  ,  18    ,  stated  to  this  plaintifif 

that  he  had  received  from  [name],  a  brother  of  his  wife,  dollars  to 

help  him,  the  defendant,  in  business,  and  that  the  money  was  part  of  his 
business  capital,  and  not  his  wife's  money,  and  he  distinctly  said  that  the 
money  was  his  own  and  in  his  business,  which  made  his  capital  so  much 
larger.  Nevertheless  he  now  prefers  his  wife  for  the  amount  in  the 
assignment,  falsely  claiming  it  to  be  a  loan  by  the  wife  to  him. 

[Gorroboratinff  affidavits  were  added.] 

785.  Allegation  of  fraud  ly  representation  tTi/rough  commercial  agency 
and  in  general  asHgn/ment.  [Insert  in  Form  777.] — III.  Deponent  says  that 
the  credit  was  given  to  defendants'  firm  upon  the  faith  of  the  circumstances 
of  the  representations  to  W.  &  Co.'s  Agency,  set  forth  in  W.  G.  S.'s  affida- 
vit annexed,  and  the  fact  that  no  notice  of  any  dissolution  of  defendants' 
firm  was  published  or  brought  to  plaintiffs,  if  any  dissolution  ever  took 
place.    Deponent  further  says  plaintiffs'  first  sales  to  defendants  were  , 

dollars,  and  ,  dollars,  on  credit.    [For  another  Form,  see 

Arrest] 

That  the  defendants,  since  the  making  of  said  contract,  have  removed  or 
disposed  of  their  property  with  intent  to  defraud  the  plaintiffs,  in  this,  to 
wit:  The  general  assignment,  of  which  a  copy  is  hereto  annexed,  dated 
,  prefers  said  T.  S.  as  a  creditor  for  dollars,  being  money 

which  she  invested  in  the  firm  as  capital  at  its  organization.  The  assignee 
has  paid  said  dollars  to  her  and  she  has  not  paid  plaintiffs.    On 

and  she  drew  out  dollars  from  the  joint  funds, 

and  said  E.  H.  also  on  drew  out  dollars,  and  did  not  refund 

same  to  the  assignee  or  creditors.  This  court,  in  the  suits  of  0.  v.  H.,  and 
S.  V.  H.,  has  adjudged  said  assignment  to  be  fraudulent,  and  said  assignee 
has  paid  dollars  to  said  C.  and  S.  upon  such  ground.    Plaintiffs  aver 

that  said  assignment  and  drafts  of  money  were  fraudulent  as  to  them. 

That  the  said  assignee  has  filed  a  statement  in  the  court  that  he  has  on 
hand  dollars,  "  to  be  pai'd  in  accordance  with  the  further  directions 

of  the  general  assignment,  less  his  commissions,  the  costs  of  the  accounting, 
and  an  additional  counsel  fee." ' 


Form  No.  786. 
Undertaking  on  attachment.' 

[Title  of  court  and  action.] 

Whereas,  the  above-named  plaintifif  has  applied,  or  is  about 

'  Prom  the  affidavit  in  Whitney  v.         ^  Deposit  cannot  be  accepted  in- 
Hu-sch,  39  Sun,  325.  stead.  Bate  v.  McDowell,  48  Super.  Ot. 

Vol.  II.-  19 
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to  apply  in  the  above  entitled  action,  for  a  warrant  of  attach- 
ment against  the  property  of  the  above-named  defendant,  Y.  Z., 
in  one  of  the  cases  provided  by  law : ' 

JSTow,  THEEEFOEE,*  the  Undersigned,^  0.  JD.,  of  No. 

street,  in  the  city  of  ,  and  county  of  ^ 

State  of  New  Tork,  merchant,  hereby  undertakes  [or  if  two 
join,  C.  T>.,  c&c,  as  above,  and  E.  F.,  of  No.  street, 

in  the  town  of  and  county  of  ,  and  State 

aforesaid,  farmer,  do  hereby  jointly  and  severally  undertake], 
pursuant  to  the  statute,  that  if  the  above-named  defendant  Y. 
Z.  [or,  defendants,  or  either  of  them],  recovers  judgment,'  or 
if  the  warrant  is  vacated,*  the  plaintiff  will  pay  all  costs,'  which 
may  be  awarded  to  said  defendant  [or,  defendants — or,  either 
of  them],  and  all  damages  which  he  [or,  they]  may  sustain  by 
reason  of  the  attachment,  not  exceeding  the  sum  of  [at  least  two 
hundred  and  fifty]  dollars.* 

[Date.]  [Signatures.] 

[Acknowledgment,  as  in  Fcyrm,  495,^.  6,  of  this  Volume; 
Affida/vit  of  sufficiency  as  in  Forms  496  to  498,^.  6  and  7; 
Ajfyproval,  as  in  Form  id^,  jp.  7.] 

[Justification  if  required,  as  in  Yol/ume  I,  p.  482.] 

(/.  i6  A),  319.    For  the  general  princi-  Partial    vacating   not   a  breach, 

pies  applicable  to  the  security,  see  Vol.  Sheldon  v.  Sabin,  4  Civ.  Fro.  R,  i; 

I,  pp.  461  to  491.  Sheldon  v.  Barnes  (Mcmm  Ot.\N.  T. 

'  It  Is  not  essential  to  recite  the  Daily  Meg.,  Feb.  8, 1882 ;  Lee  v.  Ho- 
ground  of  the  application ;  and  since  mer,  37  Sun,  634  (holding  that 
the  enactment  of  §  643  of  the  Code  the  sureties  are  liable  for  coste 
of  Civil  Procedure,  which  declares  where  the  complaint  has  been  dis- 
that  it  is  no  defense  to  an  action  on  an  missed  upon  motion  of  the  def end- 
undertaking,  that  a  warrant  was  grant-  ants,  although  the  warrant  has  not 
ed  improperly,  it  may  be  better  to  omit  been  vacated) . 
any  detailed  recital  as  superfluous,  '  Baere  v.  Armstrong,  26  Sun,  19, 
and,  possibly,  embarrassing.  The  ad-  30  (holding  that  in  no  event  can  the 
vantage  of  inserting  any  recital  is  to  sureties  be  held  liable  for  more  than 
constitute  conclusive  evidence  of  the  the  difference  between  the  amount 
fact  recited.  paid  by  the  principal  for  costs  or 

'  It  is  not  essential  that  plaintiff  damages  and  the  sum  specified  in  the 

sign  tliis  undertaldng,  nor  that  there  be  undertaking). 

more  than  one  surety,  if  the  court  or  As  to  what  costs    and  expenses 

judge  accepts  it  without.    Jf.  T.  Code  will  be  allowed  as  against  the  sure- 

Civ.  Pro.,  §  811 ;  s.  P.,  as  to  plaintiff,  ties,  see  Northrup  v.  Garrett,  17  Hun, 

Pierse  v.  Miles,  5  Mont,  549  ;  s.  c,  6  497. 

Pacif.  Bep.,  847.    Other  cases  in  Vol-  «  The  court  have  power  to  require 

ume  I,  p.  469.  further  security.    Whitney  s.  Denis- 

'  This  includes  final  judgment  on  ton,  2  8upm.  Gt.  (T.  &  C),  471 ;  and 

appeal.    Bennett  v.  Brown,  20  S.  T.,  Volume  I  of  this  work,  p.  490.    One 

99;  affl'g  31  Ba/rh.,  158.  tenth  the  amount  of  the  demand  is 

*  This  clause  would  not  be  implied  sometimes  required,  in  analogy  to  the 

if  not  expressed.  Waterfield  ».  Wilber,  rule  as  to  arrest. 
7  Western  Bep.,  864. 
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SECTION    II. 
THE   WAEEANT   ASD   ITS    ENFOECEMENT. 


I.  The  warkant. 
Forms. 

(787.)  Warrant  of  attachment. 

{788.)  The  same;  on  the  ground  of 
wrongful  conversion  of  pub- 
lic moneys. 

II.  Levy  and  ocstodt. 

(789.)  Inventory  of  property  at- 
tached. 

(790.)  Oath  of  appraisers. 

(791.)  Return  to  attachment. 

(792.)  Order  requiring  sheriff  to  mate 
return. 

(793.)  Appointment  of  keeper. 

(794.)  AflBdavit  to  obtain  order  under 
attachment  to  open  safe  de- 
posit box. 

(795.)  Affidavit  of  attorney  for  same 
purpose. 

(796.)  Order  to  show  cause  thereon. 

(797.)  Order  to  open  safe  deposit  box. 

(798.)  Notice  of  attachment  to  bind 
real  property. 

III.  Peopeett,  &o.,  in  hands  of  thied 

PEESON. 

(799.)  Certificate  by  sheriff  to  copy 
of  attachment ;  and  notice  to 
third  person  of  levy  on  prop- 
erty in  his  hands.     General 
Forto. 
(800-2.)  Statements    of  pa/rUeular 
property  attaelwd,  suitable  to 
be  inserted  in  the  foregoing 
Form. 

Interest  in  estate  of  decedent. 
Funds  in  hands  of  brokers. 
The  same ;  another  Form. 
(803.)  Certificate    admitting    posses- 
sion of  funds  of  the  debtor. 
(804.)  Certificate  of  no  property,  <fec. 
(805.)  Certificate   claiming  lien,  but 
denying     the     defendant's 
ownership. 
(806.)  Affidavit  to  falsity  of  certifi- 
cate, or  refusal  to  make  cer- 
tificate. 
(807.)  Order  to  appear  to  be  exam- 
ined as  to  property  of  debtor 
under  attachment. 
(808.)  The  same;  in  the  case  of  an 
officer   of  a  corporation  or 
association. 
(809.)  Thesame;—tanother Form;  spe- 


cial directions  as  to  examin- 
ation, and  books  and  papers. 

Certificate  of  referee  to  refusal 
to  answer. 

Affidavit  in  corroboration. 

Affidavit,  order  and  undertak- 
ing, when  necessary  to  sue 
in  name  of  sheriff  in  aid  of 
attachment. 

Bond  to  indemnify  the  sheriff 
on  his  levying  an  attachment 
on  property  in  the  possession 
of  a  third  person. 

Undertaking  necessary  to  hold 
goods  in  the  hands  of  a 
carrier  by  water,  acting  in 
good  faith. 

IV.     Inteevention    of    thied    person 
claiming  the  property. 

Property  other  than  vessels. 

Notice  to  sheriff  of  third  per- 
son's claim  to  property  lev- 
ied on. 

Notice  by  sheriff  to  plaintiff,  of 
claim  to  attached  property 
(other  than  a  vessel),  and  of 
calling  jury  to  price  of  claim. 

Subpoena  to  witnesses  before 
sheriff's  jury. 

Subpcena  duces  tecum. 

Subpoena  ticket. 

Oath  of  jurors  on  claim  to 
property  levied  on. 

Oath  of  witness  on  claim  to 
property  levied  on. 

Inquisition  of  jury  upon  claim 
to  property  levied  on. 

Undertaking  by  plaintiff  to 
indemnify  sheriff  for  levy- 
ing on  property  other  than 
a  vessel  or  cargo. 


(810.) 

(811.) 
(812.) 


(813.) 
(814.) 


A. 
(816.) 

(816.) 


(817.) 

(818.) 
(819.) 
(820.) 

(821.) 

!•) 
3.) 


B. 

(824.)  Affidavit  of  claimant  (or  his 

agent)  of  a  vessel  attached. 
(825.)  Order  appointing  appraisers  of 

domestic  or  foreign  vessel. 
(826.)  Appraisal  of  vessel  or  interest 

therein. 
(827.)  Oath  of  appraisers  of  vessel. 
(828.)  Undertaking  by  third  person 

claiming  release  of  domestic 

vessel. 
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)  Order  releasing  domestic  ves- 


(830.)  Undertaking  by  plaintiff  to 
prevent  release  of  foreign 
vessel. 

(831.)  Order  releasing  foreign  vessel. 

(832.)  Affidavit  of  defendant  to  obtain 
release  of  foreign  vessel 
when  attachment  has  been 
vacated,  after  undertaking 
given. 

(833.)  Undertaking  by  defendant  to 
obtain  release  of  foreign  ves- 
sel after  attachment  has  been 
vacated,  bnt  plaintiff's  un- 
dertaking has  not  been  dis- 
charged. 

(834.)  Order  for  sale  of  foreign  ves- 
sel, where  plaintiff's  under- 
taking has  not  been  dis- 
charged, nor  he  indemnified, 

(835.)  Affidavit  by  joint  owner,  or 
his  agent,  to  obtain  sale  of 
foreign  or  domestic  vessel 


not  duly  claimed  by  third 
person. 

V.  Sale  and  proceeds. 

(836.)  Affidavit  to  obtain  sale  of  for- 
eign  or  domestic  vessel  at- 
tached and  not  duly  claimed 
by  any  third  person. 

(837.)  Affidavit  to  obtain'  order  for 
sale  of  perishable  property 
or   property  expensive  to 


(838.)  Notice  of  motion  or  order  to 
show  cause  thereon. 

(839.)  Order  for  sale  of  perishable 
property  or  property  ex. 
pensive  to  keep. 

(840.)  Order  that  sheriff  pay  into 
court  proceeds  made  on  at- 
tachment. 

(841.)  Order  that  sheriff  pay  over  to 
defendant    or   his 
surplus  proceeds. 


I.    THE   WARRANT. 

Form  No.  787. 

Warrant  of  attachment.' 

The  People  of  the  State  of  New  York  to  the  sheriff  of 
the  [city  and]  county  of  [or,  except  in  the  N.  Y.  City 

Court,^  to  the  sheriff  of  any  county  of  said  State]  : 


1  Under  iV.  Y.  Code  Civ.  Pro.,  %  638, 
application  for  a  warrant  of  attach- 
ment may  be  made  ex  pa/rte  to  a 
judge  of  the  court,  or  to  any  county 
judge,  i.  e.,  this  application,  although 
ex  parte,  must  be  made  to  a  judge 
of  the  court  in  which  the  action  is 
commenced,  and  not  to  a  judge  of 
any  other  court  except  a  county  court. 
Hence  this  rule  controls  the  applica- 
tion of  the  rules  as  to  ex  pwrU  orders 
laid  down  in  Volume  I,  pp.  133, 133, 
and  the  restriction  of  applications  to  a 
county  judge  for  ordinary  ex  parte 
orders  to  a  judge  of  the  county  where 
the  action  is  triable  or  the  attorney  re- 
sides, seems  inapplicable.  See  People 
ex  rel.  Roosevelt  ».  Bdson,  1  How.  Pr.. 
N.  8.,  483,  and  People  v.  Donohue,  15 
Sun,  446,  as  to  whether  a  judge  of  the 


Common  Pleas  of  the  City  of  New 
York  is  a  county  judge  within  the 
statute. 

^  2r.  T.  Code  Civ.  Pro..  §  338; 
applied  in  Neely  «.  McGrandle,  N.  T. 
Daily  Beg..  Dec.  19,  1883. 

The  ground  must  be  recited  brie% 
(N.  Y.  GoOe  Civ.  Pro.,  641;  iK  f. 
Qen.  Pules,  No.  13,  of  1884);  and  it 
is  well  not  to  state  it  more  narrowly 
than  It  actually  is,  as  a  motion  to 
vacate  can  be  opposed  by  new  papers 
only  on  the  ground  recited  in  the 
warrant.  Except  for  the  express  re- 
quirement of  the  statute  and  rule,  the 
recital  would  not  be  necessary.  Mayor, 
&c.  v.  Genet,  63  N.  Y.,  646 ;  s.  p., 
Tessier  «.  Crowley,  16  NAr.,  369; 
17  id.,  207 ;  King  ».  Board,  7  W.  Va., 
701. 
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Whereas,  an  application  has  been  made  to  the  undersigned 
by  the  plaintiff  A.  B,,  for  a  warrant  of  attachment  against  the 
property  of  Y.  Z.,  defendant,  and  it  satisfactorily  appearing  to 
me  by  the  affidavit  of  M.  N.,  verified  the  day  of  , 

18  ,  and  by  the  summons  [and  verified  complaint  in  this 
action],  that  the  action  is  commenced  to  recover  a  sum  of 
money  only,  as  damages,  for  breach  of  contract,  express  or 
implied,  other  than  a  contract  to  marry  {or,  for  wrongful  con- 
version of  personal  property — or,  for  an  injury  to  personal 
property,  in  consequence  of  negligence — or,  fraud — or  other 
wrongful  act];  and  that  a  cause  of  action  therefor  exists  against 
said  defendant,  and  in  favor  of  the  plaintiff,  for  the  sum  stated 
in  the  affidavit,  of  dollars  [and  interest  from  the         day 

of  ,  18    ]  ;  [and  if  on  coniraoi,  and  that  the  plaintiff's 

are  entitled  to  recover  said  sum  over  and  above  all  counter- 
claims known  to  them]  ; 

And  that  the  defendant  is  a  foreign  corporation  ; 

[Or,  and  that  defendant  is  not  a  resident  of  the  State ;] 

[Or,  and  that  defendant  is  a  resident  of  the  State,  and  has 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
therein  with  the  like  intent ;] 

[Ot;  and  that  defendant  has  removed,  or  is  about  to 
remove  his ' — or,  its — property  from  the  State,  with  intent  to 
defraud  his — or,  its — creditors  ;  or  has  assigned,  disposed  of,  or 
secreted,  or  is  about  to  assign,  dispose  of,  or  secrete  his — or,  its 
— property,  with  the  like  intent ;] 

And  the  plaintiff  having  also  given  the  undertaking 
required  by  law ; 

!N^ow  TOP  ABE  HEREBY  COMMANDED  to  attach  and  safcly 
keep  so  much  *  of  the  property  within  your  county  ^  which  the 
said  defendant  Y.  Z.  has  [or,  if  there  are  several,  say,  which 
the  said  defendants  "W.  X.  and  Y.  Z.,  or  either  or  any  of  them 
have],  or  which  he  [or,  they,  or  either  or  any  of  them]  may 
have  at  any  time  before  final  judgment*  in  this  action,  as  will 
satisfy  the  said  plaintiff's  demand  of  [with  interest  from 

the  said  day  of  ,  18    ],  with  costs  and  expenses  ; 


'  See  note  to  Form  779.  '  A  sheriff  cannot  execute  an  at- 

"  As  a  means  of  ascertaining  the  tachment   out   of   his  own  county. 

amount  of  the  fund,  the  sheriff  may  Matter  of  Tilton,  19  Abh.  Pr.,  50. 

doubtless  levy  on  the  whole,  although  *  Lynch  i).  Crary,  53  M  F.,  181; 

the  statute,  as  now  expressed,  limits  s.  c,  14  Abb.  Pr.,  W.  8.,  85;  rev'g  34 

the  warrant  to  a  direction  to  attach  Super.  Ot.  (</.  &  &),  461. 

and  keep  so  much  only  as  may  be 

necessary. 
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and  that  you  proceed  herein  in  the  manner  and  make  your 
return  within  the  time  prescribed  by  law.^ 

Witness  :  Hon.  [here  nrnine  amy  justice  of  the  Supreme 
Court,  if  the  cause  in  which  the  warrant  is  issued  is  in  that 
court,  adding:']  justice  of  our  said  court  \_or,  if  the  ctmse  is  in 
a  Superior  City  Court,  County  Court,  or  N.  Y.  City  Cowt, 
name  any  judge  thereojf,  adding,  judge  of  our  said  court],  at 
the  County  Court  House  [or,  the  City  Hall]  in  ,  this 

[date  of  issue]  day  of  ,  18     . 

[Signature  of  judge^  and  initials  of  title.] 

[Signature  and  office  address  of]. 

Attorney  for  plaintiff. 


Form  No.  788. 

Warrant  of  attachment  on  the  ground  of  wrongfiil  conversion  of 

public  moneys.  ° 

[Address  as  in  last  Form.] 

Whereas,  an  application  has  been  made  to  the  judge  sign- 
ing this  warrant,  by  the  people  of  the  State  of  l^ew  York, 
plaintiffs,  for  an  attachment  against  the  property  of  W.  M.  T., 
defendant,  in  an  action  for  wrongfully  obtaining  money 
belonging  to  the  county  of  New  York,  and  upon  such  applica- 
tion, it  duly  appearing  by  [the  verified  complaint  in  this  action, 
and  by]  affidavit,  that  a  cause  of  action  exists  in  said  action  in 
favor  of  the  said  plaintiffs  against  said  defendant,  for  the 
recovery  of  ,  with  interest  thereon  from  the  day  of 

,  18  ;  and  the  said  affidavit  specifying  the  amount  of 
the  said  claim,  and  the  grounds  thereof ;  and  that  the  said 
defendant  has  wrongfully  obtained  and  received  money  and 
property  belonging  to  the  county  of  New  York,  and  has,  while 
holding  a  public  office,  wrongfully  converted  money  belonging 

'  Return  day  need  not  be  men-  the    attorney  may    be   supplied  by 

tioned.   Genin  v.  Tompkins,  13  Barb.,  amendment.    Kissam  v.  Marshall,  10 

265;  Westphal  «.  Sherwood  (69  Iowa,  Abb.  Pr.,  424. 

364;  8.  c,  28  Northw.  Sep.,  640.  [  Within  ten  days  after  granting  of 

As  to  the  time  of  return,  see  iV.  T.  warrant,  file  affidamts.    N.  T.  Code 

Code  Civ.  Pro.,  §§  23,  712,  3343.  Civ.  Pro.,  §  639.    And  mthin  thirty 

^  By  iV".  T.  Code  Civ.  Pro.,  §  641,  days  after  granting  of  wa/rrant  sens 

the  warrant  must  be  subscribed  by  summons  personally  or  commence  pui- 

the  judge  and  by  the  plaintifE's  attor-  lieation,  if  summons  had  not  been 

ney;  and  it  was  so  held  previously,  previously  served.    Id.,  §538.] 

Genin  v.  Tompkins,  12  Barb.,  265.  ^  Substantially  the  Form  used  in 

But  the  omission  of  the  signature  of  People  v.  Tweed,  63  N'.  T.,  194. 
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to  the  county  of  New  York ;  and  the  said  plaintiffs  having 
also  given  the  undertaking  required  by  law :  ^ 

Now  YOU  ABE  HEREBY  COMMANDED  that  you  attach  and 
safely  keep  all  the  property  of  the  said  defendant  "W".  M.  T. 
within  your  county,  or  so  much  thereof  as  may  be  suflScient  to 
satisfy  the  plaintiff's  said  demand  of  ,  with  interest  as 

aforesaid  [or,  as  expressed  in  Code  of  Civ.  Pro.,  §  641,  attach 
and  safely  keep  so  much  of  the  property  within  your  county  as 
the  said  defendant  "W".  M.  T.  has,  or  which  he  may  have,  at  any 
time  before  final  judgment  in  this  action,  as  will  satisfy  the 
plaintiff's  said  demand],  together  with  costs  and  expenses,  and 
that  you  proceed  hereon  in  the  manner  and  make  your  return 
within  the  time  prescribed  by  law. 

[Teste  and  dgnalmres  as  m  last  Form.]^ 


n.    LEVY   AND    CUSTODY. 

Form  No.  789. 
Inventory  of  property  attached. 

[Title  of  cov/rt  and  action.] 

The  undersigned  M.  N.,  sheriff  of  county,  and  O.  P. 

and  Q.  R.,  two  disinterested  freeholders  of  said  county,  hereby 
certify  that  the  following  is  a  true  inventory  of  all  the  prop- 
erty seized  by  ^  the  said  sheriff,  on  a  warrant  of  attachment, 
issued  in  the  above  entitled  action  by  G.  H.,  a  justice  of  the 
Court  [or,  county  judge  of  the  county  of  ], 

together  with  a  statement  of  the  books,  vouchers  and  papers 
taken  into  the  custody  of  said  sheriff  on  said  warrant,  and  the 
estimated  value  of  each  parcel  of  real  property  and  of  each 
article  of  personal  property,  and  also  a  true  statement  of  such 
articles  of  the  personal  property  as  are  perishable,  as  the  same 
has  been  appraised  by  us  [list  of  items  of  personal  property, 
setting  estimated  value  opposite  each,   and  in  case  ^  real 

'  As  to  the  necessity,  however,  of  Sanford  d.  Pond,  37  Oonn.,  588 ;  Silver 

such  undertaking  in  actions  by  the  Bow  Mining,  &c.,  Co.  v.  Lowery,  5 

people,  or  by  other  public  bodies,  see  Mont.,  618;  s.  c,  6  Pacif.  Sep.,  63; 

if.  7.  Code  Giv.  Pro.,  §§  640,  1990.  Vanderheyden  v.  Gary,  38  How.  Pr., 

'^  As  to  deflniteness  of  description,  367;  Pumphrey  v.  Raffierty,  5  Ky.  L. 

and  supplying  defects  by  parole  or  by  B&g.  &  J.,  765 ;  Moore  v.  Kidder,  55 

amendment,  see  Laughlin  o.  Hawley  N.  S.,  488. 
9  Colo.,  170;  s.  c,  11  Pacif.  Bep.,  46; 
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property,  a  description  of  it,  stating  the  estimated  value  of 
each  parcel,  or  of  the  interest  of  the  defendant  therein]. 

[And  we  further  certify  that  the  said  is  perishable 

property.] 

[Date.']  [Signatures.] 

[File  within  foe  days  after  levy,  in  the  office  of  the  county  clerk 
of  the  county  where  the  jprqperty  is  attached.^] 


Form  No.  790. 
Oath  of  appraisers. 

[Entitle  in  the  cause,  wnless  indorsed  on  the  return.] 

O.  P.  and  Q.  R.,  being  severally  duly  sworn,  each  for 
himself  says,  that  he  will  well  and  truly  make  a  full  and  just 
inventory,  and  well  and  truly  appraise  the  property  of  the 
defendant  T.  Z.  in  the  above  entitled  action,  seized  by  the 
sheriff  of  the  [city  and]  county  of  ,  by  virtue  of  the 

warrant  of  attachment  issued  in  said  action,  according  to  the 
best  of  his  ability. 

[Jurat.]  [Signatures.] 


Form  No.  791. 

Retnrn  to  attachment.' 
[  Venue.] 

1,  M.  N.,  sheriff  of  the  county  of  ,  hereby  certify  and 

return,  that  by  virtue  of  the  within  attachment,  I  have  seized 
and  taken  into  my  possession  the  property  of  the  defendant 
within  named,  specified  in  the  inventory  hereto  annexed,  and 
appraised  the  property  therein  specified  at  the  sums  mentioned 
in  the  annexed  inventory. 

[Date.]  [Signature.] 

>  If.  Y.  Code  Oil).  Pro.,  %  654.  The  Notice  to  compel  sheriff  to  retam 

attachment  however  is  to  be  filed  in  attachment   may    be    adapted   from 

the  oflSce  of  the  clerk  of  the  court  Form  776,  and  see  McGinn  ».  Ross,  11 

(§  639).  AhK  Pr..  N.  &,  20;  33  Super.  Gt.  (J. 

=  See  N.  T.  Code  Civ.  Pro.,  ^  713,  c6  S.),  346. 
and  Rodgers  v.  Bonner,  45  N.  ¥.,  379. 
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Form  No.  792. 
Order  requiring  sheriff  to  make  return. ' 

\Name  of'\  Court  [or,  if  court  order]  At  a  special  term  [die. 
•  as  in  Form  493,  p.  4 

of  this  Yolwme]. 

Upon  reading  and  filing  the  affidavit  of  A.  T.,  whereby 
proof  is  made  of  the  neglect  of  ,  sheriff  of  the  county 

of  ,  to  return  an  inventory  of  the  property  attached  by 

him  under  the  warrant  of  attachment  issued  herein  on  or  about 
the  day  of  ;  now  on  motion  of  A.  T.,  attorney  for 

plaintiff  [or,  defendant]  : 

Oedeeed,  that  said   sheriff  return   an  inventory  thereof 
[within  ten  days  after  service''  of  a  copy  of  this  order]. 
[Date,  and  signature  of  judge,  with  initials  of  title.] 
[Or,  "if  court  order]  Enter :  [signatv/re  of  judge  hy  initials 

of  namie  and  title.] 

Form  No.  793. 
Appointment  of  keeper.' 

I  hereby  constitute  and  appoint  you  keeper  of  all  [desig- 
nating the  a/rticles],  by  virtue  of  a  writ  wherein  is 
plaintiff,  and  said  ,  defendant.  You  are,  therefore, 
authorized  and  required  to  safely  keep  the  same  in  custody  of 
the  law  until  otherwise  ordered  by  me. 

[Signature  of] 

[Date.]  Sheriff". 

[Address.l 

Form  No.  794. 

AfSdavit  to  obtain  order  under  attachment  to  open  debtor's  safe 
deposit  box.  * 

[Title  of  cov^t  and  action.] 
[  Venue.] 

M.  N.,  of  5  being  sworn,  says : 

That  he  is  deputy  sheriff  of  the  [city  and]  county  of  , 

'  Under  JV.    Y.   Code    Civ.  Pro.,  ^  From    Connor   «.    Parker,    114 

§  681,  application  for  this  order  may  Mass.,  331 ;  sheriff's  duty  to  keep  is 

be  made  by  either  party  ez  parte  to  stated  in  iV".  T.  Code  Pro.,  §  614. 

the  court  or  a  judge  thereof.  ^  This   and   the   three   following 

'  See  Volume  I,  p.  431.  Forms  are  from  U.  S.  v.  Graff,  67 
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and  as  such  had  placed  in  his  hands  by  the  sheriff  of  said  coun- 
ty for  execution,  on  the  day  of  ,  18  ,  a  warrant  of 
attachment  against  the  property  of  the  defendant  L.  G.,  issued 
by  of  the  court,  bearing  date  said  day 
of  ,  18  ,  on  the  application  of  the  plairftiflF, 
that  in  obedience  to  said  warrant  and  the  direction  of  said 
sheriff,  deponent  attempted  to  attach  property  of  said  defend- 
ant believed  to  be  in  safe  No.  ,  of  the  Co., 
of 

That  for  that  purpose  he  proceeded  on  the  morning  of  said 
day  of  ,  to  the  premises  of  said'company,  where, 

as  he  was  informed  by  plaintiff's  attorney,  and  verily  believes, 
the  defendants  have  rented  safe  or  box  No.  ,  and  have 

valuable  property  deposited  therein.  That  deponent  then  and 
there  served  a  copy  of  said  warrant  of  attachment  on  M,,  the 
treasurer  of  said  company,  at  the  same  time  showing  him  said 
original  warrant,  and  demanded  entrance  behind  the  iron 
grating  in  said  premises  which  shut  off  the  safes  or  lock  boxes, 
of  which  said  safe  or  box  No.  ,  is  one,  which  was 

denied  by  said  treasurer.  That  deponent  then  demanded  access 
to,  and  the  contents  of,  said  safe  or  box  No.  ,  of  said 

treasurer,  which  was  denied.  That  said  grating  was  securely 
fastened  and  bolted  and  said  safe  or  box  locked,  and  deponent 
was  unable  to  enter  behind  the  grating  or  open  said  safe  with- 
out the  consent  of  said  treasurer  or  using  physical  force  to 
break  open  said  grating  and  safe.  That  deponent  then  de- 
manded of  said  treasurer  a  certificate  of  the  property  of  said 
defendant  held  by,  deposited  with  or  in  the  possession  of  said 
trust  company,  which  was  refused  by  said  treasurer,  and  no  in- 
formation in  regard  thereto  given  by  him  to  deponent. 

Deponent  says  that  for  the  above  reason  he  has  not,  as  yet, 
had  physical  possession  of  said  safe  or  lock  box  No.  ,  or 

its  contents. 

{Jurat.']  [SignaiAJire.] 

Form  No,  795. 
Affidavit  of  attorney  for  same  purpose. 

[Title  of  court  and  action.] 
A.  T.  being  duly  sworn,  says  : 
That  he  is  the  attorney  for  the  plaintiff  in  the  above  action. 

Ba/rb.,  304;  B.C.,  less  fully,  4  nun,  the  court  cannot  by  order  requires 

634.  third  person  to  deliver  to  the  sheriff 

Compare  Hall  v.  Brooks,  89  iV".  T.,  the  attached  fund. 
33;  rev'g  25  J3w?i,  577;  holding  that 
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That  summons  was  issued  herein  and  delivered  to  the  sheriff 
for  service  on  the  day  of  ,  18     . 

That  thereupon  attachment  against  the  property  of  defend- 
ant was  duly  issued  out  of  this  court  to  the  sheriff  of  said  coun- 
ty for  execution,  bearing  date  the  day  of  ,  18    . 

Deponent  further  says,  that  on  day  of  18     ,  an 

indictment  was  found  against  the  defendant  by  the  grand  jury 
of  the  United  States  for  the  southern  district  of  New  York,  in 
the  second  circuit,  for  smuggling  goods  into  the  port  of  New 
York,  and  about  that  time  defendant  left  this  city  and  took  up 
his  residence  in  Montreal,  in  Canada.  That  plaintiff's  attorney 
endeavored  to  find  said  G.,  and  in  his  endeavor  to  that  end  had 
communication  with  the  United  States  consul  at  Montreal  in 
regard  to  G.,  and  upon  the  day  of  >  18     ,  received 

from  said  consul  a  telegram,  dated  Montreal  the  day 

of  ,  18      ,  stating  that  L.  G.  had  executed  a  power  of 

attorney  to  his  wife,  I.  G.,  to  withdraw  certain  deposits  from 
company,  of  street  in  ,  number  of 

safe  or  deposit,  .     That  deponent  verily  believes  that 

the  safe  or  lock  box  No.  ,  referred  to  in  the  affidavit  of 

deputy  sheriff  M.,  in  this  action,  is  the  identical  safe  referred 
to  in  said  telegram  and  is  rented  by  the  defendant  herein. 

Deponent  further  says,  that,  owing  to  the  inability  of  the 
sheriff  to  have  access  to  said  safe,  the  same  is  liable  to  be  opened 
by  the  defendant  or  those  acting  under  him  at  any  moment,  and 
the  contents  thereof  abstracted,  to  the  great  injury  of  the  plaint- 
iffs and  loss  of  their  security  herein. 

That  to  enable  the  sheriff  to  have  access  to  said  safe  and 
contents,  the  order  of  the  court  is  requisite,  and  the  same 
should  be  granted  as  soon  as  possible  and  within  the  time  which 
would  be  required  to  apply  for  the  same  on  regular  notice  of 
motion,  and  that  a  stay  or  injunction  against  any  one  but  said 
sheriff  having  access  to  said  safe,  in  the  meantime,  is  required 
to  protect  plaintiff's  interests. 

Deponent  further  says,  that  the  defendant  herein  has  not 
yet  been  served  with  the  summons  herein,  nor  has  his  appear- 
ance been  entered  [and  that  no  previous  application,  c&c.y  see 
p.  2]. 

\Jurat^^  [Signature.] 

Form  No.  796. 

Order  to  show  cause  thereon. 

ITitle  of  court  and  action.] 

On  the  annexed  affidavit  of  M.  N.  and  A.  T.,  and  the  papers 
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filed  and  the  proceedings  had  in  this  action,  and  on  such  further 
affidavits  as  the  court  may  hereafter  permit  the  plaintiffs  to  use 
x)n  this  motion, 

Let  the  company  of  ,  show  cause,  be- 

fore a  special  term  of  this  court,  to  be  held  at  in 

,  on  the  day  of  )  18    j  at  o'clock  in 

the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 

why  they  should  not  give  the  sheriff"  of  the  [city  and]  county 
of  access  to  safe  No.  ,  of  said  company,  and 

possession  of  the  contents  thereof,  under  the  warrant  of  attach- 
ment herein,  or  why  they  should  not  deliver  to  said  sheriff 
whatever  property  of  the  defendant,  L.  G.,  said  company  may 
have  in  its  custody  or  possession,  or  deliver  to  said  sheriff  a 
certificate  of  such  property,  or  why  said  sheriff'  should  not  break 
open  said  safe  to  obtain  access  to  and  possession  of  its  contents, 
or  why  such  other  or  further  relief,  as  to  the  court  may  seem 
proper,  should  not  be  granted  to  said  plaintiff  and  said  sheriff 
in  the  premises. 

And  in  the  meantime,  and  until  the  determination  by  the 
court  of  the  motion  raised  by  foregoing  order  to  show  cause ; 

Oedeeed,  that  the  company,  of  ,  its 

officers  and  agents,  be  and  they  hereby  are  enjoined  and  re- 
strained from  permitting  any  person,  except  the  sheriff  of  the 
[city  and]  county  of  ,  or  his  deputy  acting  under  the 

attachment  heretofore  issued  in  this  action,  to  have  access  to  or 
obtain  possession  of  any  portion  of  the  contents  of  safe  or  lock 
box  No.  ,  of  said  company,  or  any  safe  of  said  company 

leased  to  or  used  by  the  defendant  herein,  L.  G. 

[Signature  ofjv,dge.'\ 


Form  No.  797. 

Order  to  open  safe  deposit  box. 

\_Title  and  recitals  as  usual.'] 

Oedeeed,  that  the  motion  to  vacate  the  attachment  herein 
be  and  the  same  is  hereby  denied ;  and  the  sheriff  of  the  [city 
and]  county  of  ,  is  hereby  directed  to  open  the  tin 

box  now  in  his  custody  and  possession,  not  permitting  counsel 
or  agents  of  either  party  to  this  action  to  be  present,  and 
safely  keep  all  property  and  evidence  of  debt  liable  to  attach- 
ment therein  found,  and  deliver  to  the  defendant,  or  his  author- 
ized agent,  all  private  papers,  memoranda,  invoices,  and  cor- 
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respondence,  if  any  be  found  therein,  and  all  articles  not  liable 
to  attachment.  , 

And  the  order  made  herein  on  the         day  of  ,  18     , 

directing  the  _  company  of  ,  to  show  cause 

why  the  sheriff  should  not  have  access  to  safe  No.  ,  of 

said  company,  and  possession  of  the  contents  thereof,  under  the 
said  attachment  issued  in  this  action,  or  why  said  company 
should  not  deliver  to  the  sheriff  whatever  property  of  the  de- 
fendant, L.  Gr.,  said  company  may  have  in  its  possession  or  cus- 
tody, or  why  said  company  should  not  deliver  to  the  sheriff  a 
certificate  of  such  property,  or  why  said  sheriff  should  not 
break  open  said  safe  to  obtain  access  to  and  possession  of  its 
contents,  or  why  such  other  relief  as  to  the  court  might  seem 
proper  should  not  be  granted  to  the  plaintiffs  and  said  sheriff", 
having  come  on  duly  to  be  argued,  it  is,  after  reading  and  filing 
the  additional  papers  used  on  the  last  mentioned  motion,  name- 
ly, said  order  to  show  cause  and  the  aflBdavits  of  J.  JVE.,  and 
E.  H.  S.,  respectively,  on  which  the  same  was  obtained,  and 
the  further  affidavit  of  J.  M.,  dated  the  day  of  , 

18  ,  used  on  behalf  of  plaintiffs,  and  the  affidavit  of  "W.  G.  L., 
president  of  the  company, 

FuETHEB  OEDEKED,  that  the  sheriff  of  the  [city  and]  county 
of  ,  be  and  he  hereby  is  directed  to  open  safe  No. 

,  in  the  vault  of  said  company,  at  No. 

street,  in  ,  by  such  means  as  he  finds  necessary,  with 

least  injury  thereto  possible,  not  permitting  counsel  or  agents 
of  either  party  to  this  action  to  be  present ;  and  that  he  take 
from  said  safe  and  safely  keep  all  property  and  evidence  of  debt 
liable  to  attachment  herein  found  therein,  and  deliver  to  the 
defendant,  or  his  authorized  agent,  all  private  papers,  memo- 
randa, invoices,  and  correspondence,  articles  and  papers  not 
liable  to  attachment,  if  any  there  be,  found  in  said  safe. 

[Signature  of  judge.] 


Form  No.  798. 
Notice  of  attachment  to  bind  real  property.* 

[Title  of  court  and  action,  stating  names  of  all  the  parties.] 

•  Notice  is  heeebt  give]?,  that  in  an  action  which  has  been 
commenced  in  this  court,  by  the  above-named  plaintiff,  against 

1  Required   by  iV.    Y.   Code    Civ.    shoidd  note  the  hour  and  minute  of 
i^o.,  §  649,  subd.  1,  §  1217.    The  clerk    filing,    as   priority   may  depend   on 
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the  above-named  defendant,  upon  {here  hriejly  indicate  nalmre 
of  cause  of  action^  for  in^ance']  a  promissory  note  made  by 
the  defendant,  a  warrant  of  attachment  against  the  property  of 
the  defendant  Y.  Z.  was  duly  issued  on  the  day  of    - 

18    ,  and  delivered  to  the  sheriff  of  county  for  exe- 

cution. The  amount  of  the  plaintiff's  claim,  which  is  stated 
in  the  said  warrant,  is  dollars  [with  interest  from  the 

day  of  ,  18    ],  and  expenses  and~ costs.    The  real 

property  levied  upon,  under  said  warrant  of  attachment,  is  [the 
defendant's  interest  in  premises'']  described  as  follows:  All 
that  certain  lot  {c/i/oing  pa/rticular  description,  as  in  a  convey- 
ance']? [BignaPure  and  office  address  of] 
[Date.]  Attorney  for  plaintiff. 

[File,*  with  direction  to  clerk  as  to  indexing.    Seep.  29,  of 
this  Vol.] 


III.    PROPERTY,    &c.,    IK    HANDS    OF    THIRD    PERSON. 
Form  No.  799- 

Certificate  by  sheriff  to  copy  of  attachment ;  and  notice  to  third 
person  of  levy  of  property  in  his  hands.     General  Form.° 

I  hereby  certify  the  within  to  be  a  true  copy  of  the  original 
warrant  of  attachment,  as  issued  to  me  in  the  within  mentioned 

that.     Compare  id.,  §§  649  and  697;  the  property  attached  as  "all  the  real 

and  Vol.  I,  p.  85  ;   Burkhart  «.  Mc-  property  of  the  defendant  B.,  or  in 

Clellan,  15  Abh.  Pr.,  343,  n. ;  Rodgers  which  she  may  have  an  interest,  sit- 

V.  Bonner,  45  JV.  T.,  379;  affi'g    55  uate  in  Chenango  county," — Held,  to 

JBa/rb.,  9;  Wilson  v.  Kelly,  81  Bkn,  be  a  nullity.    Jaffray  ®.  Brown,  17 

75:  s.  P.,  Lamont  «.   Cheshire,  65  If.  Sun,51!5.    As  to  effect  of  omitting 

T.,  30.  description,  see  also  Warren  v.  Dick, 

'  See  Briggs  «.  Hodgdon,  78  JfaiJie,  17  Nebr.,  341;  s.  c,  33  Northwestern 

514 ;  s.  c,  7  Man.  Sep.,  387.  Sep.,  463. 

2  Any  assignable  interest  is  bound.  *  See   Davis    Sewing   Mach.   Co. 

N.  T.Gode  ai®.  Pro.,  §645;  Sheridan  ».   Whitney  {Mich.,    1886);  s.  c,  28 

v.  House,  4  Abb.  Ct.  App.  ■  Dec,  318,  Norfhw.  Sep.,  674. 

and  cas.  cit.  in  note.  '  fj^e   sheiifE's  neglect  to  serve 

^  The  notice  should  include  only  copies  on  the  person  in  charge  is  an 

the  property  actually  to  be  affected  irregularity  not  affecting  the  jurisdic- 

by  the  judgment,  and  should  include  tion ;    and  leave  to  serve  nunc  pro 

only   the   property   attached.    Fitz-  iMrac  may  be  given  to  meet  a  motion  to 

gerald  v.  Blake,  43  Barb.,  513.  vacate  the  attachment  onthatgrounB. 

If  it  includes  property  not  attached  Lawrence,  J.,  Davis  v.  Brooks,  not 

it  is  inoperative  as  to  such  property,  reported;  s.  p.,  Adams ®.  Speelman, 39 

Id.  Hun,  35. 

A  notice  which  merely  described  Ka  to  the  effect  of  leaving  a  copy 
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action,  and  that  the  attachment  of  which  the  within  is  a  copy, 
is  now  in  my  hands,  and  that  by  it  1  am  commanded  to  attach 
all  ^  the  property,  real  and  personal,  including  money  and  bank 
notes  [and  things  in  action]  of  the  within  named  defendant 
T.  Z.  [or,  if  there  are  several,  say,  of  the  defendants  "W.  X. 
and  Y.  Z.,  or  either  or  any  of  them],  within  my  county  (except 
articles  exempt  from  execution),  which  he  has  [or,  which  they 
or  either  or  any  of  them  have],  or  which  he  [or,  they  or  either 
or  any  of  them]  may  have  at  any  time  before  final  judgment  in 
the  action,  and  to  take  into  my  custody  all  books  of  account, 
vouchers,  and  other  papers*  relating  to  such  personal  property, 
debts,'  credits  and  effects,  remittances  and  advances  of  said 
defendant   [or,  said  defendants,  or  either  or  any  of  them], 


of  the  warrant,  in  case  of  property, 
&c.,  in  the  hands  of  a  third  person, 
without  the  notice,  see  Miles  «.  Brown, 
38  iV.  T.  Super.  Of.  (J.  &  8.),  400. 

In  support  of  the  general  principle 
of  attaching  goods  or  credits  in  the 
hands  of  third  persons,  by  a  simple 
service  of  a  notice,  see  Miller  v.  U.  S., 
11  Wall.,  268,  298. 

'  See  note  to  Form  No.  787,  and  to 
Form  801. 

'  This  language  (taken  from  2  S. 
8.,  3,  §  8)  was  held  not  to  include  cor- 
respondence. Hergmana.  Dettlebach, 
11  Sow.  Ph.,  46. 

'  As  to  what  debts  may  be  attached, 
see  the  following  cases: 

"Wehle  V.  Conner,  83  JT.  Y.,  231 
(moneys  of  defendant  collected  on 
execution  against  third  person  in  sher- 
iff's hands ;  but  no  formal  notice  on 
levy  is  necessary  in  such  a  case). 
Compare  22  Am.  L.  Beg.,  N.  8.,  665, 
671. 

Kelly  ».  Roberts,  40  N.  Y.,  432. 
A  debt  due  defendant  may  be  attached 
notwithstanding  a  promise  made  to 
defendant  by  the  debtor  to  pay  it  to  a 
third  person,  there  being  no  trust  or 
agency  for  the  third  person,  and  the 
latter  having  no  notice  of  the  promise; 
s.  p.,  KeUy  v.  Babcock,  49  N.  Y.,  318. 
Compare  Freund  ®.  Importers  &  Tr. 
Nat.  Bk.,  12  Hun.  SSI,  540. 

But  otherwise  where  a  trust  has 
been  created.  Rogers  Loco.  Works 
«.  Kelly,  19  Hun,  399;  affl'd,  9,9  N.Y, 
234;  s.  P.,  Hurd  v.  Farmers'  Loan  & 
Trust  Co.,  63  How.  Pr.,  314. 

But  if  the  money  is  liable  to  be 
recalled  at  any  time  by  the  depositor 
(defendant)  it  is  subject  to  attachment. 


Lynch  v.  Crary,  34  8uper.  Oi.  (J.  & 
8.),  461;  rev'd  on  another  point,  52 
iV.  r.,  181. 

The  certification  of  a  check  drawn 
upon  a  bank  does  not  exempt  the 
deposit  from  attachment  while  the 
check  is  outstanding  in  the  drawer's 
hands,  unless  shown  to  have  come 
into  the  hands  of  a  bona  fide  holder, 
Gibson  ®.  Nat.  Park  Bank,  98  N.  Y., 
87. 

As  to  what  "  property,  debts,  cred- 
its and  effects  "  may  be  reached,  see 
the  following  cases: 

Johnston  v.  Stimmel,  89  iV.  Y., 
117;  affl'g  26  Hun,  435  (proceeds  of 
sale  of  mortgaged  premises),  com- 
pared with  Trotter  ».  Lehigh  Zinc  & 
Iron  Co.  (N.  J.,  1886),  2  Central Bep., 
737  (money  ordered  to  be  paid  into 
court). 

Hall  «,  Sampson,  35  N.  Y.,  274; 
Michelson  ».  Fowler,  27  Hun,  159 
(mortgagor's  interest  in  chattel  in  his 
possession). 

A  legacy  due  from  an  executor  may 
be  attached.  Cummings  «.  Garvin,  65 
Me.,  301. 

Also  money  deposited  with  clerk 
of  court  in  lieu  of  undertaking.  Dun- 
lop  1).  Patterson  F.  Ins.  Co.,  74  N.  Y, 
145.  Or  in  lieu  of  bail,  though  ob- 
tained from  third  person.  Salter  a. 
Weiner,  6  Abb.  Pr.,  191.  Compare 
18  Abb.  N.  a,  323,  note,  where  the 
cases  are  collected. 

As  to  what  may  not  be: 

Goldzier  «.  Young,  1  City  Gt ,  84 
(money  in  receiver's  hands). 

Otherwise  of  a  receiver  of  a  for- 
eign corporation  appointed  in  the 
State    of    its    creation.    Dunlop    v. 
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together  with  all  evidences  of  title  of  said  defendant  [or,  of 
said  defendants,  or  either  or  any  of  them],  to  such  real 
property ;  and  that  all  such  property,^  debts,  credits  and  effects, 
and  all  rights  and  shares  of  stock,  with  all  interest  and  profits 
thereon,  and  all  dividends  thereon  or  therefrom  [and  all  bonds, 
promissory  notes,  and  other  instruments  for  the  payment  of 
money  ^]  of  the  said  defendant  [or,  of  said  defendants,  or 
either  or  any  of  them]  now  in  your  possession  or  under  your 
control,  are,  and  those  which  may  come  into  your  possession,  or 
under  your  control,  will  be  liable  to  said  warrant  of  attachment, 
and  are  hereby  attached  by  me ;  and  you  are  hereby  required  to 
deliver  all  such  moneys,  bank  notes,  books,  vouchers,  papers, 
debts,  credits,  effects,  evidences  of  title  to  real  property,  snares 
of  stock,  interest,  profits,  and  dividends  thereon  [and  all  bonds, 
promissory  notes  and  other  instruments  for  the  payment  of 
money],  and  all  property  capable  of  manual*  delivery,  into  my 
custody  withoiit  delay.  And  I  hereby  require  you  to  furnish 
me  with  a  certificate,  as  required  in  that  behalf  by  the  Code  of 


Patterson  F.  Ins.  Co.,  74  JT.  Y., 
145. 

Remmey  «.  Gedney,  1  City  Ct.,  28 
(salary  of  public  officer).  See  also 
Columbian  Institute  «.  Oregan,  11 
Oiv.  Pro.  S.,  87,  and  7  Abb.  if.  Y. 
Big.,  supp.,  p.  135. 

Lawrence  v.  Bank  of  Republic,  35 
ST.  Y.,  820;  Matter  of  True,  4  Abb. 
J!f.  0.,  90;  s.  c,  as  Matter  of  Freel, 
55  Sow.  Pr.,  386;  Matter  of  Foley, 
10  Daly,  4;  Throop  Grain  Cleaner  Co. 
V.  Smitb,  3  How.  Pr.,  N.  S.,  290  (pro- 
ceeds of  sale  of  assigned  property). 

Money  of  a  debtor,  deposited  in  a 
bank  by  another  in  the  name  of  the 
latter,  to  whom  the  bank  has  given 
credit  therefor,  is  not  subject  to  at- 
tachment. Greenleaf  v.  Mumford,  4 
Abb.  Pr..  W.  S.,  130  ;  s.  c,  50  Barb., 
543 ;  35  Sow.  Pr.,  148. 

'  Shares  owned  by  a  non-resident 
defendant  in  the  stock  of  a  foreign 
corporation  cannot  be  levied  on  under 
an  attachment,  though  the  oflBcers  of 
the  corporation  are  within  the  State, 
engaged  in  carrying  on  the  corporate 
business  here.  Plimpton  v.  Bigelow, 
93  JV.  Y,  592;  s.  c,  13  Abb.  iV.  C,  173; 
rev'g  12  id.,  202;  29  Sun,  362,  which 
rev'd  11  Abb.  N.  C.  180;  s.c.,63  Sow. 
Pr..  484.  But  see  Winslow*.  Fletcher, 
53  Conn.,  390;  s.  c  .  4  Atlan.  Sep.,  250; 
People's  Bank  ».  Gridley,  91  III,  457; 
s.  c,  8  Reporter,  76. 


Nor  bonds  executed  by  a  railroad 
company,  and  in  the  hands  of  its 
agents,  to  be  negotiated  for  its  use. 
Coddington  «.  Gilbert,  17  N.  Y.,  489; 
affi'g  5  Duer,  72 ;  2  Abb.  Pr.,  242. 

^  A  check  being  an  "instrument 
for  the  payment  of  money,"  must  be 
attached  by  a  manual  seizure.  Casper 
v.  Wallace,  50  Super.  Ct.  (J.  &  S.), 
147;  affl'd  in  101  m  Y.,  649. 

'  The  expression  "property  incapa- 
ble of  manual  delivery  to  the  sherifl," 
is  applicable  to  property  not  only 
which  is  such  in  its  nature,  but  to  that 
which  had  become  so  from  its  pecu- 
liar position,  as  where  it  is  under 
pledge  or  consignment, with  advances 
made  upon  the  property.  Clarke  v. 
Goodridge,  41  Jf.  Y,  210;  s.  c,  44 
Sow.  Pr.,  226;  rev'g  54  Ba/ri.,  78. 

Property  of  the  principal  in  the 
proceeds  of  sales  and  collections  in  his 
agents'  hands  is  "  property  incapable 
of  manual  delivery."  Greentree  v. 
Rosenstock,  61  Jf.  Y,  583;  affl'g  34 
Super.  Ct.  (J.  &  S.),  505.  See  also 
Brownell  v.  Carnley,  3  Du^r,  9  (goods 
in  custom  house). 

As  to  debts  evidenced  by  negotia- 
ble security,  and  how  the  attachment 
is  to  be  made  effectual,  see  Anthony  o. 
Wood,  96  N.  Y,  180;  Bills  v.  Natl. 
Park  Bank,  89  N.  Y,  343;  rev'g  29 
Sun,  239 ;  4!7  JV.  Y.  Super.  Ct.  {J.  & 
S.\  302. 
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Civil  Procedure,  of  any  rights,  shares,  debts  or  other  property 
of  said  defendant  [or,  of  said  defendants,  or  either  or  any  of 
them],  incapable  of  manual  delivery,  held  by  you.  And  in 
default  hereof  you  will  be  liable  to  the  exanoination  and  attach- 
ment in  such  case  provided  by  law.  [Or  add,  I  especially  attach 
— specifymg  particular  property — of  said  defendant.  See  next 
three  Forms^ 

[Date.']  [Signature  of\  Sheriff  of  the  [city 

[Address^  and]  county  of  } 


STATEMENTS  OF  PARTICULAR  PROPERTY  ATTACHED,  SUIT- 
ABLE TO  BE  INSERTED  IN  THE  FOREGOING  FORM.' 

800.  Interest  in  estate  of_  decedent.']— The  right,  title  and  interest  of  said 
W.  P.  D.  in  and  to  a  certain  sum  of  money,  to  wit,  the  sum  of  $40,000,  a 
legacy  due  to  said  W.  F.  D.  from  the  estate  of  C.  D.,  deceased,  under  his  will 
admitted  to  probate  the  day  of  ,  18  ,  by  the  surrogate  of  New 
York  county,  and  under  which  said  will  you  have  qualified  as  executor;  and 
also  all  the  right,  title  and  interest  of  the  said  W.  F.  D.  in  and  to  all  moneys 
which  he,  said  W.  F.  D.,  is  entitled,  or  may  hereafter  be  entitled,  to  receive 
from  the  said  estate  by  way  of  interest;  and  also  all  the  right,  title  and  inter- 
est of  the  said  W.  F.  D.  as  residuary  legatee  under  the  said  will  [or,  as  heir 
or  next  of  kin  in  said  estate],  and  also  in  addition  thereto,  all  property  such 
as  is  mentioned  in  the  foregoing  general  notice. 

801.  Funds  in  Tiands  of  brokers.'] — And  I  further  give  you  notice,  that  any 
and  all  stocks,  bonds  and  gold  and  margins  in  the  possession  and  control  of 
yourself  or  of  your  firm,  or  of  any  member  thereof,  belonging  to  the 
defendants,  or  to  any  one  or  more  of  them,  or  in  which,  or  the  proceeds 
whereof,  the  defendants,  or  any  one  or  more  of  them,  are  in  any  way  interest- 
ed, whether  the  said  stocks,  bonds  and  gold  stand  in  the  name  of  the  defend- 
ants, or  of  any  of  them,  or  of  any  other  person  or  persons,  and  any  and  all 
accounts  of  the  defendants,  or  any  one  or  more  of  them,  with  yourself,  your 
firm,  or  any  member  thereof,  or  in  which  the  said  defendants,  or  any  one  or 
more  of  them,  are  in  any  way  interested,  whether  such  accounts  are  kept  in 
the  name  of  the  said  defendants,  or  of  any  of  them,  or  of  any  other  person  or 
persons,  or  in  which  the  said  defendants,  or  any  of  them,  are  in  any  way 
interested,  and  any  and  all  balances  of  accounts  which  shall  or  hereafter  may 
result  in  favor  of  the  said  defendants,  or  of  any  of  them,  on  a  settlement  of 
accounts  with  yourself,  your  firm,  or  of  any  member  thereof,  are  liable  to 
said  warrant  of  attachiaent,  and  are  hereby  attached  by  me. 

803.  TTie  same.  Another  Form.] — I  further  give  you  notice,  that  besides 
other  property  indicated  in  the  general  notice  of  attachment  heretofore  served 

'Signature  by  deputy  sheriEE  is  Carters.  Koshland,  13  Ore^.,  492;  s.  c, 

suflScient.   Gibson  v.  Natl.  Park  Bank,  8  Pacif.  Hep.,  556.    If  any  part  of  the 

98  N.  Y.,  87.  property  is  particularized,  it  is  desira- 

"  Unnecessary    iu     New    York,  ble  to  particularize  all,  or  to  show 

O'Brien   v.  Mech.,   &c.,  Ins.  Co.,  56  expressly  that  general  words  are  in- 

JTiZ,  53.    That  decision  was  doubted  tended  to  cover  additional  property, 

on  principle,  but  followed,  as  ren-  See  56  JV.  T.,  56. 
dering  the  remedy  more  effectual,  in 
Vol.  11—30. 
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on  you,  the  following  named  stocks,  secvirities  and  gold  coin,  in  the  possession 
or  control  of  your  Ann,  belonging  to  the  defendants,  to  -wit:  7,000  U.  Pac, 
[and  so  on],  and  also  all  property,  right,  interest  and  equity  of  the  defendants 
in  said  stock,  securities  and  gold  coin,  have  been  and  are  attached  by  me, 


Form  No.  803. 
Certificate  admitting  possession  of  ftinds  of  the  debtor.' 

\_State facts,  for  instance,  thus :] 
[_Gopy  of  account  current. '\ 

We  certify  that  we  are  carrying  for  and  on  account  of  W., 
r.  &  S.,  of  ,  the  stock  specified  in  this  account,  and 

also  $51,945  05  gold  coin ;  and  that  W.,  F.  &  S.  are  indebted 
to  us,  on  account  of  said  stocks  and  gold,  in  the  sum  of 
$266,057  24. 

{Date.]  \8ignature.'\ 

To  M.  N., 

SheriflF  of  the  [city  and]  county  of 


Form  No.  804. 
Certificate  of  no  property,  &c.* 

{TiUe  of  court  amd  action.} 

I,  0.  W.  D.,  hereby  certify  that  no  property  whatever,  of 
any  description,  of  the  defendant  T.  Z.,  and  no  debt  owing  to 
said  y.  Z.  was,  at  the  time  of  the  service  of  the  attachment 
therein  on  me,  nor  at  any  time  since  has  been,  held  by  me  for 
the  benefit  of  said  Y.  Z. ;  and  that  no  such  property  or  debt  of 
said  Y.  Z.  was  then,  or  at  any  time  since  has  been,  in  my  pos- 
session or  under  my  control. 

{Date,  c&c,  as  in  last  Form.l 

'  The    certificate,    although    evi-  certificate,  but  may  attach  the  prop- 

dence  against  the  person  giving  it,  erty  described  by  the  certificate  and 

when  sued  thereon,  is  not  conclusive  all  property  liable  to  attachment  in 

upon  him  in  such  an  action.    Almy  v.  the  possession  of  the  party.    O'Brien 

Thurber,  12  Abb.  N.  C,  459;  Wright  ®.  Mechanics'  &  Traders' F.  Ins.  Co., 

V.  Cabot,  47  N.  T.  Super.  Gt.  {J.  &  8.),  56  N.  T.,  52. 
229;  s.  c,  89  N.  T.,  570.  «  ggg  m,tg  j^  ^^  ^(,^1 

The  sherifE  is  not  bound  by  such 
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Form  No.  805. 
Certificate  claiming  lien,  but  denying  the  defendant's  ownership.' 

"We  hereby  certify  that  tbere  were  consigned  to  us  in  the 
name  of  the  defendant  one  hundred  and  twenty-five  bales  of 
cotton,  upon  which  before  the  service  of  said  attachment,  we 
had  advanced  two  thousand  and  fifty  dollars,  for  which  with  In- 
terest thereon  and  expenses  we  have  a  lien  on  said  consignment, 
and  we  claim  such  lien. 

We  further  certify  that  we  are  informed  that  said  cotton 
was  not  really  the  property  of  defendant,  but  was  owned  other- 
wise than  by  him,  subject  to  our  said  lien.  Further,  that  on 
the  instant  we  sold  said  cotton  to  be  delivered  on  the 

instant,  but  the  price  cannot  be  determined  until  after 
delivery.  ^ 

l^Date,  (&c.,  as  in  last  Form  hut  one.} 


Form  No.  806. 

Affidavit  to  falsity  of  certificate,  or  refisal  to  make  certificate  on 
which  to  move  for  examination.' 

{^Title  of  court  and  aotion.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  I  am  the  plaintiff  [or,  one  of  the  plaintiffs]  in  this  action 
[who  constitute  the  firm  of  B.  &  C,  of  this  city]. 

II.  On  the  day  of  ,  in  company  with  A.  T., 
my  attorney  in  this  action,  I  called  on  H.  F.  [who  has  been  ex- 
amined herein],  at  his  office,  No.  street,  in  the  city 
of  ,  when  the  following  conversation  was  had  between 
him  and  me,  in  reference  to  his  refusal  to  accept  a  draft  for 
$            ,  drawn  on  him  by  the  defendant  B.,  to  the  order  of  my 

'  A  bailee  having  a  lien  for  an  for  an  order  to  answer  or  to  punish 

amount   exceeding  tbe  value  of  the  for  contempt. 

goods,  does  not  forfeit  his  lien  by  cer-         An  application  for  examination  on 

tifying  in  good  faith  that  he  holds  no  the  ground  that  no  certificate  had  been 

goods  of   the  defendant.     Bank  of  given,  not  sustained,  where  a  certifl- 

Mut.  Eedemp.  v.  Sturgis,  9   Bosw.,  cate  had  been  given,  which  was  ob- 

660.  jected  to  as  defective.    Gray  «.  Solis, 

*  Sustained  in  an  unreported  case  2  Month.  L.  Buil.,  12. 
(N.  T.  1877)  as  sufScient  grounds  alike 
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said  firm,  viz.:  After  a  statement  by  said  H.  F.,  to  the  efiect 
that  he  had  shipped  goods  to  the  defendant  on  joint  account, 
for  which  defendant  had  not  accounted,  I  asked  him:  "Do  I 
understand  that  you  claim  your  shipments  there,  as  liens  against 
these  here?"  To  which  he  answered:  "No.  The  facts  are 
I  have  made  two  shipments  to  Mr.  B.,  for  which  I  have  not 
yet  received  account  sales.  I  have  received  from  him  these 
two  consignments  of  champagne  and  goat  skins,  which  I  have 
not  yet  been  able  to  sell,  owing  to  the  condition  of  the  market, 
and  until  they  are  sold  I  have  not,  therefore,  any  funds  of  Mr. 
B.  in  my  hands  to  pay  it  with." 

\If  wppliGotion  is  made  ex  pwrte,  state  condition  of  cause  j 
and  as  to  previous  application,  seep.  2,  of  this  Vol.'] 

{Jurat.]  [Signature.] 


Form  No.  807. 

Order  to  appear  and  be  examined  as  to  property  of  debtor 
nnder  attachment.' 

[iVame  of]  Court  \pr,  if  a  court  order]  At  a  special  term  [&c., 

as  in  Form  No.  493, 
p.  4.]. 

It  appearing  to  me  [or,  to  this  court]  by  the  affidavit  of  M. 
N.  [or,  by  the  certificate  of  M.  N.,  sheriff  of  the  county 
of  J,  and  the  papers   therein  referred  to  as  on 

iile  herein,*  that  the   sheriff  of  the  county  of 
[or,  said  sheriff],  with  a  warrant  of  attachment  against  the 
property  of  Y.  Z.,  the  defendant  in  this  action,  has  applied 
to  *  O.  P.  for  the  purpose  of  attaching  property  of  said  de- 
fendant, held  by  said  O.  P.  [or,  a  debt  owing  to  the  defend- 

^~BjN.T.  Code  Civ.  Pro., %Qni,sp-  But  this  section   excludes   Superior 

plication  for  the  order  must  be  made  Court  judges  in  Supreme  Court  ac- 

to  the  court  in  which  the  action  is  tions,  and  as  to  county  judges,  allows 

brought,  or  to  a  judge  thereof,  or  to  application  onty  to  the  county  jud^e 

"the  county  judge  of  the  county  to  of  the  county  to  which  the  warrant  is 

which  the  warrant  is  issued."    The  issued. 

application  being  ex  pwrte  can,  if  in         As  to  the  remedy  hj  action,  see 

the  Supreme  Court,  be  made,  it  seems,  Scott  v.  Morgan,  94  N.  T.,  508. 
to  court  or  a  judge  thereof  in  any  '  Such  papers  may  be  considered, 

part  of  the  State.    Compare  this  sec-  Matter    of    Crary,   9  Gw.  Pro.  B., 

tion  with  Vol.  I,  pp.  131-133,  207.  168. 
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ant  by  said  O.  P.],  and  that  said  O.  P.  refuses  to  furnish  said 
sheriff  with  a  certificate  designating  the  amount  and  descrip- 
tion of  the  property  held  by  said  O.  P.  for  the  benefit  of  the 
defendant  [or,  the  amount  of  the  debt  owing  by  said  O.  P.  to 
the  defendant]  ;  [or,  has  furnished  a  certificate  as  to  the  prop- 
erty— or,  debt — so  sought  to  be  attached,  which  there  is  reason 
to  believe  is  false;]  now,  on  motion  of  A.  T.  attorney  for 
plaintiff. 

Oedeeed,  that  O.  P.,  of  No.  street,  in  the  city  of 

,  appear  and  attend  before  me  [or,  before  this  court — 
or,  before  R.  F.,  Esq.,  of  ,  who  is  hereby  appointed 

referee  for  the  purpose — at^  the  oflBce  of  ,  No. 

street]  in  ,  on  the  day  of  j  18     , 

at  o'clock  in  the  noon  [or  at  such  time  as  said 

referee  shall  name],  and  submit  to  an  examination  under  oath 
concerning  the  property  of  the  defendant  or  any  debt  or  de- 
mand, owing  from  him  to  said  defendant,  sought  to  be  aflfected 
by  the  attachment  herein. 

[Personal  order  of  this  service  on  said  ,  on  or 

before  the  day  of  ,  shall  be  suflBcient.] 

[AuthenUcaiion  as  in  Form  491,^.  3,  of  this  FoZ.] 


Form  No,  808. 
The  same ;— in  the  case  of  an  officer  of  a  corporation  or  association. 


[As  c^ove,  guhsUtutvng  for  what  is  letween  the** ;]  O.  P., 
President  of  the  Bank,  situate  at  ,  for  the  purpose  of 

attaching  the  rights  or  shares  which  such  defendant  may  have 
in  the  stock  of  said  bank,  together  with  the  interest  and  profits 
thereon ;  and  that  the  said  O.  P.,  president  of  the  said  bank, 
refuses  to  furnish  said  sheriff  with  a  certificate  designating  the 
number  of  shares  of  the  defendant  in  the  stock  of  said  bank, 
with  any  dividend  or  incumbrance  thereon  [or,  the  amount 
and  description  of  any  deposit  or  other  property  held  by  said 
bank  for  the  benefit  of  said  defendant]. 

'It  must  be  a  place  within  the    county  to  which  the  warrant  is  issued, 

N.  T.  Code  of  Civ.  Pro.,  651. 
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Form  No.  809. 

The  same; — another  Form ;  special  directions  as  to  examination, 
and  books  and  papers. 

\Ma/y  insert  directions  as  follows ;]  to  submit  to  an  exam- 
ination under  oath  concerning  the  holding  or  having  in  their 
possession  or  control  at  the  time  of  the  issue  and  levy  of  the 
attachment  herein  or  in  the  possession  or  control  oi  any  of 
them,  any  property  of  the  defendant,  Y.  Z.,  and  concerning  the 
amouTit,  nature  and  description  of  the  same  and  of  the  interest 
of  the  defendant  therein  and  for  whose  benefit  the  same  is 
held,  and  their  and  each  of  their  doings  therewith,  and  all  par- 
ticulars concerning  the  same,  and  concerning  the  truth  or  falsity 
of  the  certificate  dated  ,  18     ,  and  by  them  delivered 

to  the  sheriff  herein ;  and  that  said  O.  P.  have  and  produce  then 
and  there  all  books,  accounts,  writings,  memoranda,  whether  by 
said  defendant  or  by  themselves,  showing  any  of  the  matters 
hereinbefore  referred  to,  and  particularly  all  the  books  of  said 
defendant,  Y.  Z.,  which  were  delivered  to  said  0.  P.,  at  or 
about  the  day  of  j  18     ,  or  since  then  in  any  man- 

ner referring  to  or  showing  the  accounts  assigned  or  claimed  to 
be  assigned  to  said  O.  P.,  at  or  about  that  date. 


Form  No.  810. 
Certificate  of  referee  to  refusal  to  answer.' 

[Title  of  court  and  action.] 

To  the  honorable  the  Court : 

The  undersigned,  the  referee  before  whom  the  examination 
of  H.  F.  was,  by  order  of  Mr.  Justice  ,  bearing  date 

the  day  of  ,  18    ,  directed  to  proceed,  do  hereby 

certify,  at  the  request  of  the  attorney  for  the  plaintiifs,  that 
the  annexed  paper  writing,  purporting  to  be  minutes  of  the 
proceedings  before  me,  under  said  order,  correctly  set  forth  the 
said  proceedings  had  to  this  date. 

[Date.]  [Signature  of], 

Eeferee. 

'  If  desired  to  punish  for  contempt,  the  judgment.    He  cannot  be  ordered, 

take  the  referee's  affidavit.  in  this  proceeding  to  deliver,  id.,  nor 

The  remedy  for  refiisal  to  deliver,  to  make  a  certificate  if  he  has  refused 

is  an  action,  HaU  v.  Brooks,  89  JV!  Y.,  to  make  one.    Buckingham  «.  Wlu<«» 

33,  or  supplementary  proceedings  on  25  Sun,  441. 
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Form  No.  811. 
Affidavit  in  corroboration. 

[Title  of  court  and  aciion.'\ 
[  Venue.'] 

A.  T.,  being  duly  sworn,  says : 

I.  I  am  the  attorney  for  the  plaintiffs  in  this  action. 

II.  I  was  present  and  conducted  the  examination  of  H.  F. 
in  this  action,  before  E.  F.,  Esq.,  the  referee  appointed  for  that 
purpose  by  the  order  of  Mr.  Justice  ,  bearing  date 
the            day  of                ,  18    . 

III.  I  have  read  the  foregoing  minutes  of  the  proceedings 
in  that  examination,  and  know  the  contents  thereof,  and  therein 
are  correctly  set  forth  the  whole  of  said  proceedings. 

IV.  The  said  H.  F.  did,  on  the  day  of  ,  as 
set  forth  in  the  said  minutes,  refuse  to  answer  the  questions 
nnmbered  ,  contained  in  folios  thereof,  although 
then  and  there  directed  and  required  by  the  said  referee  to  an- 
swer the  same. 

V.  I  have  read  the  foregoing  affidavit  of  J.  R.  E.,  and 
know  the  contents  thereof,  and  said  affidavit  is  true  to  my  own 
knowledge,  so  far  as  it  relates  to  interviews  had  in  my  presence 
with  said  H.  F. 

VI.  llf  cm  order  to  show  cause  is  asked,  state  reason ,  for 
instance:]  An  order  to  show  cause  is  necessary  to  permit  the 
examination  to  be  continued  on  the  day  of  ,  to 
which  day  the  examination  stands  adjourned  [and  state  condi- 
tion of  the  cause,  and  as  to^evious  application;  seep.  2]. 

\Jv/rat^  [Signature.] 


Form  No.  812. 

[For  affidavit,  order  and  wnderiaking,  when  necessa/ry  to 
sue  in  namne  of  sheri'ff  in  aid  of  attachment,  see  Vol.  I,  p. 
565,  c&c] 
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Form  No.  813. 


Bond  to  indemnify  the  sheriff  on  his  levying  an  attachment '  on 
property  in  the  possession  of  a  third  person. 


[JFor  penal  clause  see  Volume  I,  pp.  69  and  70.] 

Whekeas,  in  a  certain  action  pending  in  tlie  Court  of 

,  wherein  the  above  bounden  A.  B.  [with  C.  D.]  are 
plaintiffs,  said  plaintiffs  did  cause  to  be  issued  *  under  the  hand 
of  the  Hon.  J.  K.,  one  of  the  justices  of  said  court,  an 
attachment  against  the  property  of  Y.  Z.,  defendant,  which 
attachment  has  been  issued,  directed  and  delivered  to  the  said 
\nami6  of  sheriff  \  as  such  sheriff,  requiring  him  to  attach  and 
safely  keep  all  the  property  of  the  said  defendant  within  his 
county,  or  so  much  thereof  as  might  be  necessary  to  satisfy  the 
plaintiff's  demand  of  dollars,  together  with  interest  and 

costs. 

And,  whereas,  certain  personal  property,  that  appears  to 
belong  to  the  said  defendant  T.  Z.,  f  is  claimed  by  some  other 
person  or  persons, 

Now,  THEEEFOEE,  the  Condition  of  the  above  obligation  is 
such,  that  if  the  above  bounden  obligors  shall  well  and  truly 
save,  keep  and  bear  harmless,  and  indemnify  the  said  \name  of 
sheriff \  and  all  and  every  person  and  persons  aiding  and 
assisting  him  in  the  premises,  of  and  from  all  harm,  let, 
trouble,  damage,  liability,  costs,  counsel  fees,  expenses,  suits, 
actions,  judgments,  attachments,  tines,  special  proceedings  and 
executions,  that  shall  or  may  at  any  time  arise,  come,  accrue,  or 
happen  to  be  brought  against  him,  them,  or  any  of  them,  for  or 
by  reason  of  the  §  levying,  attaching  and  making  sale  under  or 
by  virtue  of  such  attachment  of  all  or  any  personal  property 
which  he  or  they  shall  or  may  judge  to  belong  to  the  said 
debtor,  or  for  or  by  reason  of  the  levying  and  making  sale  of 
any  such  or  any  other  personal  property,  under  or  by  virtue  of 
any  execution  which  may  be  issued  in  the  said  action  above 
mentioned,  T[  or  for  or  by  reason  of  entering  any  ship  or  vessel, 
shop,  store,  building  or  other  premises,  for  the  taking  of  any 
such  personal  property,  or  for  or  by  reason  of  the  defense  of 
any  action  or  proceeding  which  may  be  so  brought  against  him, 
them,  or  any  of  them,  then  this  obligation  [cfec./  see  Vol.  I,  p.  70]. 

1  This  is  the  usual  form.  Compare  the  sheriff  of  the  county  of  New  York 
Form  831  and  note.  By  a  statute  may  be  absolutely  discharged.  See 
adopted  since  the  above  was  in  type,    Execution. 
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[Acknowledgment  as  in  Form  495,  p.  6 ;  Affidavit  of  sufficiency, 
if  required,  as  in  Forms  496-498,^.  6  and  7;  Approval, 
tf  required,  as  in  Form  499,  p.  7.] 

Form  No.  814. 

Bond  necessary  to  seize  goods  in  hands  of  carrier  who  has  issued 
bills  of  lading.' 

\Penal  clause;  see  Vol.  I,  pp.  69,  70.] 

Whereas,  in  an  action  in  the  court  of  ,  by  A.  B. 

against  Y.  Z.,  an  attachment  has  been  issued  [continue  as  m 
next  Form,  from  the  *  to  the  f]  : 

Now,  therefore,  the  condition  of  this  obligation  is  such  that 
if  the  said  A.  B.  or  the  above-bounden  obligors  shall  well  and 
truly  save,  keep  and  bear  harmless,  and  indemnify  said  [owner 
and  master']  against  the  consequences  of  any  bill  or  bills  of 
lading  that  said  [owner']  or  [master]  may  have  signed  for  said 

foods,  or  any  part  thereof,  then  this  obligation  [die;  see  Yol. 
;i>.70]. 

Form  No.  814a. 

Undertaking  necessary  to  seize  goods  in  the  hands  of  a  carrier  by 
water,  acting  in  good  faith.* 

[Title  of  court  and  action.] 

Wheeeas,  an  attachment  has  been  issued  in  the  above 
entitled  action,  *  and  delivered  to  the  sheriff  of  the  [city  and] 
county  of  ,  against  the  property  of  the  defendant  Y.  Z., 

and  the  plaintiff  has  caused,  or  desires  to  cause,  the  same  to  be 
levied  upon  goods  of  the  defendant  Y.  Z.,  which  have  been 
shipped  %%  ,  within  this  State,  for  transportation,  without 

reshipment  or  transhipment  in  thio  State,  to  a  port  or  place 
without  the  State,  to  wit,  ,  upon  a  vessel,  to  wit,  the 

,  whereof  M.  N.  is  owner  [or,  master] :  f 

Now,  THEEEFOEE,  A.  B.,  the  plaintiff  [or,  the  agent  or 
attorney  of  the  plaintiff]  in  the  said  action^  [stating  occupatioti 
and  residence  of  signer,  as  in  other  cases],  and  C.  D.,  of  No. 
street,  in  the  town  of  ,  and  county  of  , 

in  the  State  of  New  York  [merchant],  do  hereby  jointly  and 
severally  undertake  to  and  with  said  [owner  or  master],  pur- 
suant to  the  statute,  in  the  sum  of  dollars,  to  pay  to 
the  said  [owner  or  master]  all  the  expenses,  damages  and 
charges  which  may  be  incurred  by  him,  or  to  which  he  may  be 

'  SeeCampbell*.  Conner,  70  iV'.Z,  Both  securities  may  be  required,  or 
424;  affl'g  41  Buper.  Ct.  (J.  &  8. )  459;  one  undertaking  to  the  effect  of  both. 
If.  Y.  Code   Civ.  Pro.,  §§  653,  653.  ^  if.  Y.  Code  Civ.  Pro.,  §  653. 
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subjected,  for  unlading  the  goods  from  the  vessel,  and  for  all 
necessary  detention  of  the  vessel  for  that  purpose. 

[Date.]  [Signatures.] 

[Acknowledgment  as  in  Fc/rm  495,  p.  Q  of  this  Vol.;  Affidmit 
of  sufficiency,  as  in  Forms  496-498,  ^.  6  and  f; 
A;pproval^  as  in  Form  499,  j>.  7;  JusbificaUon,  if  required, 
as  in  Volume  I,  p.  482.] 


IV.  INTERVENTION  OP  THIRD  PERSON  CLAIMING  THE 
PROPERTY. 

A.  Pbopbbty  other  than  vessels,  &c. 

Form  No.  815. 

Notice  to  sheriff  of  third  person's  claim  to  property  levied  on.' 

[Title  of  court  a/nd  cause,  if  known.] 

Please  take  notice,  that  the  [wagon]  and  other  property  this 
day  attached  [or,  levied  on]  by  you  in  the  above  entitled  action 
is  *  claimed  by  O.  P.,  of  ,  as  his  property,  and  is  not  the 

property  of  the  defendant  in  the  above  entitled  action. 
[Signatwre  and  offi<ie  address  of], 

[Date.]  Attorney  for  [clamumt]. 

[Address]  To  the  Sheriff  of 


Form  No.  816. 

Notice  by  sheriff  to  plaintiff,  of  claim  to  attached  property  (other 
than  a  vessel),'  and  of  calling  jury  to  try  such  claim. 

[Title  of  court  and  action.] 

Take  notice,  that  O.  P.  makes  claim  to  the  property  levied* 

'  Approval  must  be  by  a  judge  of  p.  260.    For  the  affidavit  in  case  of  a 

the  court  or  a  county  judge  of  the  vessel,  see  Form  824.    For  the  effect 

county  wherein  the  vessel  is  situated,  of  a  statute  requiring  an  affidavit,  &c., 

or  in  New  York  city,  by  a  judge  of  a  see  Tyler  ».  Hanscom,  28  Minn.,l; 

Superior  City  Court  there.    JSf.    T.  Tuttle  i>.  Wheaton,  57  Iowa,  304;  10 

Code  Oil).  Pro.,  §  652.  Northwestm-n  Sep.,  748. 

"  JSr.    T.   Code    Civ.  Pro.,  §  657.  '  This  Form  and  Nos.  818  to  820 

Where  an  affidavit  is  required  it  may  are  from  Crocker  on  Sheriffs,  562,  &c. 

easily  be  adapted  from  Form  758,  *  The  sherifE  has  no  right  to  im- 
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on  by  me  under  the  attachment  issued  out  of  the  Court 

against  the  property  of  Y.  Z.  in  the  above  entitled  action,  and 
that  I  shall  proceed  to  try  the  claim  of  the  said  O.  P.  before  a 
jury  to  be  summoned  by  me  for  that  purpose  at  ,  on  the 

day  of  ,  18     . 

[Signature], 
[Date.]  Sheriff  of  county. 

[Address  to  clomncmt,  and  attorneys  Jor  plaintiff  and  defend- 
ant!] 


Form  No.  817. 
SubpoBna.  to  witnesses  before  sheriff's  jury.' 

The    People    of    the    State    of    [New  York],'*  to    [naming 
witnesses],  greeting : 

"We  command  you,  that  all  business  and  excuses  being  laid 
aside,  you  [and  each  of  you]  appear  and  attend  before  the 
undersigned,  sheriff  of  the  [city  and]  county  of  ,  at  his 

ofHce  *  in  the  County  Court  House  [or,  City  Hall],  in  , 

in  the  said  county,  on  the  day  of  ,  18    ,  at 

o'clock  in  the  noon,  to  testify  and  give  evidence  on  the 

part  of  O  P.,  on  the  trial  of  the  validity  of  a  claim  interposed 
by  O.  P.,  of  title  to  [or,  of  the  right  of  possession  of]  certain 
goods  or  effects  seized  by  said  sheriff  as  the  property  of  Y.  Z. 
by  virtue  of  a  warrant  of  attachment,  in  an  action  in  the 
Court,  between  A.  B.  and  Y.  Z.  [or,  if  the  svhpmna  is 
addressed  to  a  party,  say,  between  you  and — name  of  adverse 
pa/rty].  f  And  for  a  failure  to  obey,  you  will  be  deemed  guilty 
of  a  contempt  of  court,  and  liable  to  pay  all  loss  and  damages 
sustained  thereby  to  the  person  aggrieved,  and  forfeit  fifty 
dollars  in  addition  thereto,' 

"Witness,  Hon.  [here  nam,e  any  justice  *  of  the  Supreme 
Court  if  the  action  is  in  that  court,  adding],  justice  of  our  said 
court  [or  if  in  a  Superior  City  Court,  City  Court  of  N.  Y., 

panel  a  jury  to  try  the  validity  of  a  application  of  either  party  to  the  trial, 

claim,  except  where  the  goods  have  N.  T.  Code  Civ.  Pro.,  §  108. 
been  levied  upon.    N.  Y.  Code  Civ.  » Id.,  §  23. 

Pro.,  §  657 ;  Halben  ».  Reilly,  9  Daly,         '  -M.  ■  §  8S5. 
371.  "  Id.,  ^  23. 

'  To  be  issued  by  the  sheriff  on 
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or  a  County  Court,  name  amy  judge  thereof,  adding,  judge  of 
our  said  court],  at  ,  tlie  day  ot  ,  18    .' 

{Signature  of^  Sheriff  of  the  [city 
and]  county  of  ? 

[SigTiature  am.d  office  address  of]. 

Attorney  for  \_pa/rty  suhpaena^ng  the  witness']. 


Form  No.  818. 

Subpoena  duces  tecum. 

[As  in  last  Form,  inserting  at  the  f :]  And  you  are  hereby 
required  to  bring  with  you,  and  then  and  there  produce  \hen 
describe  the  look  or  jpaper]. 


Form  No.  819. 
Subpoena  ticket. 

By  virtue  of  a  writ  of  subpoena,  to  you  directed,  and  here- 
with shown  to  you,  you  are  commanded,  that  all  business  and 
excuses  laid  aside,  you  appear  and  attend  before  M.  N.,  the 
sheriff  of  the  [city  and]  county  of  ,  at  his  office  [continue 

as  in  Form.  817,  from,  the  *  {{with  the  addition  contained 
in  Form  818,  if  inserted),  and  stopping  with  the  word 
"  thereto,"  before  the  teste]. 

By  the  Sheriff. 

[Date.]  [Nam^e  and  offi,ce  address  of]. 

Attorney  for  [pa/rty  suhposnaing]. 

[Address  to  witness.] 


Form  No.  820. 
Oath  of  jurors  on  claim  to  property  levied  on. 

Tou  and  each  of  you  do  swear  that  you  will  well  and  truly 
try  the  claim  of  O.  P.  to  the  property  levied  on  by  the  sheriff 
of  county,  under  the  attachment  in  favor  of  A.  B.  against 

T.  Z.,  and  true  inquisition  make  according  to  the  evidence,  so 
help  you  God. 

>  N.  Y.  Code  Civ.  Pro.,  §  33.  Omission    of   seal  is  not  fatal  {id., 

'Id.,  §  108,  subd.  3;  id.,  §  854.    §§  33,  34)  in  a  court  of  the  State. 
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Form  No.  821. 
Oath  of  witness  on  claim  to  property  levied  on. 

Tou  do  swear  that  the  evidence  you  shall  give  to  the  jury, 
touching  the  claim  of  O.  P.  to  the  property  levied  on  by  the 
sheriff  of  county,  under  the  attachment  in  favor  of  A.  B. 

against  Y.  Z.,  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  so  help  you  God. 

Form  No.  822. 
Inquisition  of  jury  upon  claim  to  property  levied  on. 

ITitle  of  court  and  action.] 

The  undersigned,  being  a  jury  summoned  and  sworn  by  the 
sheriff  of  the  [city  and]  county  of  ,  to  try  the  claim  of 

O.  P.  to  the  property  levied  on  by  the  said  sheriff  under  the 
attachment  herein  in  favor  of  A.  B.  against  Y;  Z.,  to  wit 
[specifying  the  property],  do  upon  our  oaths  say  that  the  title 
to  the  said  property  was  [or,  was  not]  in  the  said  O.  P.  at 
the  time  of  said  levy. 

In-  testimony  whereof  we  have  hereuntq  set  our  hands  and 
seals,  this  day  of  ,  18     . 

[Signatures  and  seals  of]. 

Jurors. 


Form  No.  823. 

Undertaking  by  plaintiff  to  indemnify  sheriff  for  levying  on  property 
other  than  a  vessel  or  cargo.' 

[Title  of  court  and  action.] 

Whekeas,  an  attachment  has  been  issued  in  the  above 
entitled  action  in  favor  of  the  above-named  plaintiff  A.  B. 
against  the  property  of  the  above-named  defendant  Y.  Z., 
under  which  M.  N.,  sheriff  of  the  [city  and]  county  of 

"  See,  as  to  vessel.  Forms  838,  830;  more  than  one  surety,  is  for  the  court 

as  to  cargo,  Form  814.     It  is  not  or  judge  to  say.    iV.   Y.   Code  Civ. 

essential  that  plaintiff  sign   this  un-  Pro.,  §  811;  Volume  I,  p.  461,  &c. 
dertaking,  and  whether  there  must  be 


^-^^ 
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has  attached  and  taken  into  his  custody  certain  goods  and 
chattels  [specifying  thein]  ; 

And  whereas  O.  P.,  of  ,  claims  the  same,  and  a  jury 

has,  by  its  inquisition,  found  the  said  property  in  said  claimant: 

Now,  THBEEFOEE,  C.  D.,  of  Ko.  Street,  in  the  city 

of  and  county  of  ,  State  of  [merchant], 

hereby  undertakes  [or  if  two  join,  C.  D.,  cfec,  as  above— aui 
E.  F.,  of  No.  street,  in  the  town  of  ,  county 

of  ,  and  State  aforesaid,  farmer,  do  hereby  jointly  and 

severally  undertake],  pursuant  to  the  statute,  to  indemnify  the 
said  sheriff  for  the  detention  thereof.' 

[Date.]  [Signature.] 

[Acknowledgment,  as  in  Form  495,  p.  6 ;  Affidamit  of  suffi- 
ciency, as  in  Forms  496-498,^.  6  and ^ ;  Approval,as  in 
Form  499,  p.  7 ;  Justification,  if  required,  as  in  Volwme 
I,  p.  482.] 


B.  Vessel  (claims  of  thikd  pekson). 

Form  No.  824. 

Affidavit  of  claimant  (or  his  agent)  of  a  vessel  attached.' 

[Title  of  court  amd  action.] 
[  Venue.] 

M.  N.,  being  duly  sworn,  says : 

I.  That  an  attachment  issued  in  the  above  entitled  action 
has  been  levied  by  the  sheriff  of  the  county  of  ,  on  the 
[naming  vessel — or,  on  the  share  or  interest  of  Y.  Z.  in  the 

],  a  vessel  belonging  to  the  port  of  ,  in  [narM 

of  state  or  nation],  as  if  the  said  vessel  was  in  ■whole  or  in  part 
property  of  the  defendant  herein. 

II.  That  neither  said  vessel,  nor  any  share  or  interest  there- 
in, belongs  to  said  defendant,  but  said  vessel  belongs  [and  if  a 

1  This  is  the  language  of  the  stat-  the  debtor,  but  in  that  of  a  third 
ute  (Jr.  r.  Code  Civ.  Pro.,  §  658),  which  person.  Chamberlain  ®.  Seller,  18  N. 
provides  that  if  such  xmdertaking  is  T.,  115.  See  Form  813. 
given  the  sheri£E  must  detain  the  -  N.  T.  Code  Civ.  Pro.,  §  630  (do- 
property  ;  but  the  sherifE  has  power  mestic  vessel) ;  id.,  §  666  (foreign  ves- 
to  require  a  bond  before  levying  on  sel). 
property  which  is  not  in  possession  of 
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foreign  vessel  may  add — as  deponent  is  informed  and  believes], 
to  ,  who  resides  at  in  ,  and  that  deponent 

is  agent  at  ,  for  said  [name  of  claimant']. 

[If  the  application  be  ex  parte,  state  as  to  previous  applica- 
tion, and  if  an  order  to  show  cause  he  asked  for  {see  Form 
489,^.  2),  make  the  same  statement  and  show  the  condition  of 
the  cause.y- 

[Jurat."]  [Signature.] 


Form  No.  825. 
Order  appointing  appraisers  of  domestic  or  foreign  vessel  attached." 

[Wam^  of]  Oonrt  [or,  if  court  order]  At  a  special  term  [die, 

as  in  Form,4:QZ,p.  4]. 
[Title  of  act/ion]. 

Upon  the  affidavit  of  M.  N.,  verified  the  day  of 

,  18  ,  annexed  [and  on  proof  of  due  notice  to  the 
plaintiff  herein,  given  according  to  the  direction  of  this  court], 
and  after  hearing  M.  T.,  attorney  for  the  claimant,  and  A.  T. 
[or,  no  one  appearing]  for  the  plaintiff  in  opposition  ;  now  on 
motion  of  M.  T.,  attorney  for  [namie  of  davmant] : 

Oedeeed,  that  Q.  K.,  of  ,  R.  S.,  of  , 

S.  T.,  of  ,  three  indifferent  persons,  be  and  they 

hereby  are  appointed  to  make  a  valuation  of  said  vessel  [or 
of  said  one-half  share  or  interest  in  said  vessel]. 

[Authentication,  as  in  Form  491,^.  3.] 


Form  No.  826. 
Appraisal  of  vessel  or  interest  therein  attached.' 

[Title  of  court  am,d  action.] 

The    undersigned   [names],   appointed    by   [the   annexed] 

» In  case  of  a  foreign  vessel  the  §§  660,  666,  this  order  must  be  made 

statute  expressly  requires  notice,  but  by  the  court  or  judge  thereof ;  and,  in 

it  may  be  such  as  the  court  or  Judge  case  of  a  foreign  vessel,  upon  such 

deems  reasonable  to  the  plaintiff.    N.  notice  to  the  plaintiff  as  the  court  or 

Y.  Oode  Oiv.  Pro.,  §  667.  judge  deems  reasonable. 

»  Under  M   Y.   Code  Civ.  Pro.,  ^  JUT.  Y.  Oode  Giv.I^o.,  %e6t 
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order  herein,  dated   [or,  entered]   the  day  of 

18     [or  if  not  cmnexed,  recite  it,  as  thus:']  to  make  a  valuation 
of  the  ,  a  vessel  belonging  to  the  port  of 

in  ,  and  attached  [or,  a  share  in  which  has  been  at- 

tached] herein,  as  the  property  of  the  defendant  T.  Z.,  and 
vrhich  is  claimed  by  O.  r.,  of  ,  hereby  report  that 

we  have  made  a  valuation  of  said  vessel  [or,  share  or  interest  in 
said  vessel],  and  find  that  the  value  of  the  same  is  the  sum  of 
dollars. 

[Signature  of], 
[Date.]  Appraisers. 


Form  No.  827. 
Oath  of  appraisers  of  vessel  attached.' 

[  Unless  indorsed  on  the  appraisal,  entitle.] 
[  Venue.] 

Q.  E.,  E.  S.  and  S.  T.,  of  ,  appointed  by  the 

order  mentioned  in  the  annexed  [or,  foregoing]  valuation, 
being  duly  sworn,  each  for  himself  says :  That  the  said  valua^ 
tion  is  in  all  respects  just  and  fair,  and  that  the  value  of  the 
vessel  [or,  share  or  interest  in  the  vessel]  therein  mentioned  is 
truly  stated  therein  according  to  the  deponent's  belief. 

[Jurat.]  [Signatures.] 

[  Tinder  JT.  Y.  Code  Oiv.  Pro.,  §  661,  the  valuation  and 
oath  are  to  be  immediately  returned  to  the  court  or  judge.] 


Form  No.  828. 

ITndertakiiig  by  third  person  claiming  release  of  domestic  vessel 

attached.'' 

Whereas,  an  attachment  issued  in  the  above  entitled  action 
against  the  property  of  the  defendant,  T.  Z.,  has  been  levied 

1  To  be  annexed  to  or  indorsed  on  claimant  or  his  agent.    Id.    One  sure- 

the  appraisal.     2i".  T.  Code  Oiv.  Pro.,  ty  may  be  accepted  as  sufflcient,  or 

S  661.  the  court  or  judge  may  require  more. 

^  N.T.  Code  Civ.  Pro..  §  663.    This  Id.,  §  811.    Vol.  I,  p.  469,  &c. 
undertaking  must  be  executed  by  the 
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by  the  sheriff  of  the  [city  and]  county  of  ,  upon  the 

[name  of  vessel]  at  ,  a  vessel  belonging  to 

the  port  of  ,  in  New  York ;  and  M,  N.,  of  , 

has  claimed  said  vessel  or  the  share  or  interest  therein  levied 
on ;  and  appraisers  duly  appointed  have,  by  a  valuation  duly 
returned  to  [Hon.  J.  K.,  a  judge  of]  this  court,  valued  said  ves- 
sel \pr,  interest  or  share  in  said  vessel]  at  the  sum 
of            dollars.* 

Now,  THEEEFOBE,  we  \nam6,  residence,  and  vocation  of 
da/imamt  or  his  agent;  and  narnie,  residence^  a/nd  vocation  of 
sv/rety  or  sureties']  do  hereby,  jointly  and  severally,  undertake 
to  and  with  the  said  sheriff,  and  pursuant  to  the  statute,  that, 
in  an  action  to  be  brought  on  this  undertaking,  the  said  \nam£ 
davmamt]  will  establish  that  he  was  the  owner  of  the  said 
vessel  \or,  share  or  interest],  at  the  time  of  the  levy  thereupon ; 
and  that,  in  case  of  his  failure  to  do  so,  he  will  pay  the  amount 
of  the  aforesaid  valuation,  with  interest  from  the  [date  of  the 
v/ndefrtaki/ng]  to  the  sheriff;  or,  if  the  warrant  is  vacated 
or  annulled,  to  the  defendant,  or  his  personal  representa- 
tive. 

IDateJ]  [Signatures.] 

[Achnowledgment,  as  in  Form  49  V??-  ^ ;  AffidoAiit  of  suffi- 
ciency, in  twice  the  a^jpraisal,  as  in  Forms  496-498,  jf?^.  6,  7 ; 
Apprvoal,  as  in  Form  499,  «,  7.  DeTAver  to  the  sheriff,  with 
the  valuation  a/nd  oath,  withi/n  two  days  after  return  of  am- 


Form  No.  829. 
Order  releasing  domestic  vessel  attached.' 

[Namve  of]  Court  {or,  if  court  order]  At  a  special  term  [cfec,  as 

in  Form  493,  p.  4,  of 
this  Volume], 
[Title  of  action.'] 

Upon  the  annexed  certificate  of  the  sheriff  acknowledging 
the  delivery  to  him  [or,  affidavit  of  M.  N.,  showing  the  deliv- 
ery to  the  sheriff]  of  the  undertaking  and  approval,  and  the 
valuation  and  oath,  copies  of  which  are  hereto  annexed,  and 
upon  the  warrant  of  attachment  and  order  for  appraisal  hereto- 

'  May  be  ex  parte.    If  so,  present    and  recite  aflBldavit  as  to  previous  ap- 
plication.   See  Form  490,  p.  2. 
Vol.  n.-  21 
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fore  filed  herein,  and  on  motion  of  said  M.  T.,  attorney  for 
said  M.  N. : 

Oedbeed,  that  the  [ncmie  of  vessel]  of  [or,  the 

share  or  interest  in  the  yessel]  mentioned  in  said  undertaking 
be  forthwith  discharged  from  said  attachment  by  the  sheriff 
upon  service  of  this  order  upon  him. 

lAutAentication,  as  in  Fwm,  491,  p.  3.] 


Form  No.  830. 

Undertaking  by  plaintiff  to  prevent  release  of  foreign  vessel 
attached.' 

Whereas,  an  attachment  issued  in  the  above-entitled  action 
against  the  property  of  the  defendant,  Y.  Z.,  has  been  levied 
by  thie  sheriff  of  the  [city  and]  county  of  ,  upon 

the   \ncmie  of  vessel],   at  ,   a  vessel  belonging  to 

the  port  of  ,  in  the  [name  of  state  or  nation'] ;  and 

M.  N.,  of  ,  has  claimed  said  vessel  [or,  the  share  or 

interest  in  said  vessel  levied  on]  ;  and  appraisers  duly  appointed 
have,  by  a  valuation  duly  returned  to  [Hon.  J.  K.,  a  judge  of] 
this  court,  valued  said  vessel  [or,  interest  or  share  in 

said  vessel]  at  the  sum  of  dollars. 

Now,  THEEEFOEE,  WO,  the  uudcrsigned  [name  and  residence  of 
'pUmbiff,  if  he  signs ;  and  name,  residence,  a/nd  vocation  of 
surely  or  swreties],  do  hereby,  jointly  and  severally,  undertake 
to  and  with  the  [narne  of  claimant],  and  pursuant  to  the  stat- 
ute, that  we  will  pay  such  damages  as  may  be  recovered  for 
seizing  the  said  vessel  [or,  share,  or  interest],  in  an  action 
brought  against  the  sheriff,  or  A.  B.,  the  plaintiff  in  the  attach- 
ment, within  three  months  from  the  approval  of  this  undertak- 
ing, if  it  appears  therein  that  the  vessel,  share,  or  interest  be- 
longed, at  the  time  of  attaching  it,  to  said  M.  N.,  in  whose 
behalf  the  aforesaid  claim  is  made. 

[Date.]  [Signatures.] 

[Achnowledgrnent,  as  in  Form  496,  p.  6 ;  Affidavit  of  suffi- 
ciency in  twice  the  amyraisal,  as  in  Forms  496-498,  pp.  6, 
7 ;  Approval,  as  in  Form  499,^.  7.  Deliver  vdthin  three 
days  after  retnirn  of  appraisal.] 

'  N.  T.  Code  Civ.  Pro.,  §  668.    It  is    may  be  accepted.    Id.,  %  8H.    VoL  I, 
not  essential  that  the  plaintiff  sign;    p.  469. 
and  an  undertaking  with  one  surety 
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Form  No.  831. 
Order  releasing  to  claimant  foreign  vessel  attached.* 

\N(imhe  of\  Court  [or,  if  court  order]   At  a  special  term  [c&c, 

as  in  Form  493,^.  4, 
of  this  Volume]. 

Upon  the  annexed  affidavit  of  M.  N.,  showing  that  no  un- 
dertaking has  been  delivered  or  given  to  him,  pursuant  to  law, 
to  prevent  the  release  of  the  [naTne  of  vessel^  mentioned  in  the 
valuation  and  oath  dated  the  day  of  ,  18     ,  a  copy 

of  which  is  hereto  annexed  ;  and  upon  the  warrant  of  attach- 
ment and  order  for  appraisal  heretofore  filed  herein  on  the 
day  of  >  18     ;  and  on  motion  of  M.  T.,  attorney 

for  said  M.  N. : 

Oedeeed,  that  the  [name  of  vessel]  of  [or,  the 

share  or  interest  in  the  vessel]  mentioned  in  said  undertaking  be 
forthwith  discharged  from  said  attachment  by  the  sheriff  upon 
service  of  this  order  upon  him. 

.  [Authentication,  as  in  Form  491,  p.  3.J 


Form  No.  832. 

Affidavit  of  defendant  to  obtain  release  of  foreign  vessel  when 
attachment  has  been  vacated,  after  undertaking  given.' 

[Title  of  court  and  action.] 
[  Venue.] 

M.  N.,  being  duly  sworu,  says : 

I.  That  he  is  [the  agent  at  of]  the  owner  of  the 

name  of  vessel]  of  ,  on  whose  claim  said  vessel,  after 

laving  been  attached  in  this  action  as  the  property  of  the  de- 
fendant, T.  Z.,  was  duly  appraised  at  the  sum  of  dollars, 
as  appears  from  the  warrant  of  attachment  and  return  thereof, 
and  the  order  appointing  appraisers  and  the  sworn  valuation 
returned  by  them  filed  herein  on  the  day  of  , 
18     . 

'  Under  If.    T.    Code    Civ.   Pro.,  vit  as  to  previous  application.    See 

§  669,  this  order  must  be  made  by  the  Form  490,  p.  2. 
court  or  a  judge  thereof  and  may  be         "  N.  T.  Code  Civ.  Pro.,  §  670. 
expwrte.    If  so  made,  present  afllda- 
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II,  That  the  said  warrant  of  attachment  has  been  vacated 
or  annulled  [or,  has  been  discharged  as  to  said — or,  the 
share  or  interest  in  said  attached  vessel]  by  an  order  dated  [or 
entered]  herein  on  the  day  of  j  18  ,  and  that  de- 
ponent [as  agent  of  said  claimant]  is  entitled  to  the  possession 
thereof  [or,  if  it  hxs  heen  sold,  state  tJiefaot,  cmd  the  ammmt  of 
proceeds  in  the  sheriff'' s  hands  or  in  the  court^. 

III.  That  the  undertaking  given  by  plaintiff  on  the 

day  of  )  18  ,  to  prevent  the  release  of  said  vessel  has  been 
discharged  and  cancelled,  and  surrendered  to  the  plaintiff  on 
the  day  of  ,  at 

lY.  [If  application  is  ex  parte,  state  as  to  previous  appli- 
cation y  see  J*orm  490,  p.  2.  Jf  am  order  to  show  camse  is 
asked,  state  as  to  previous  application,  and  also  the  condiUon 
of  the  cause,  as  in  Form,  489,  p.  2.] 

[Jurat^  [/Signature.] 


Form  No.  833. 

Undertaking  by  defendant  to  obtain  release  of  foreign  vessel  after 
attachment  has  been  vacated,  but  plaintiff's  undertaldng  has 
not  been  discharged.* 

[As  in  Form  828,  to  the  asterisk,  continumig ;]  and  where- 
as said  attachment  has  been  vacated  [or,  has  been  discharged 
as  to  said  share  or  interest  in  said  vessel — and  if  vessd  nm 
ieen  sold,  recite  the  fact  and  amount  of  proceeds  in  hands  of 
sheriff'  or  in  court ;] 

Wow,  THBEEFOEE,  I  [oT,  wc — nomc,  residence,  and  vocation 
of  claimant,  or  agent,  or  surety  or  sureties],  do  hereby  [jointly 
and  severally]  undertake  to  and  with  the  plaintiff  and  pursuant 
to  the  statute  that  I  [or,-we\  will  indemnify  A.  B.,  the  plaintiff, 
against  all  charges  and  expenses  in  consequence  of  the  under- 
taking given  by  him  herein  on  or  about  the  day  of  , 
18     ,  to  prevent  the  release  of  said  vessel. 

[Bate.]  [Signatures.] 

[Acknowledgment  on  proof,  as  in  Form  4:95, p.  6  ;  Affida- 
vit of  sufftciency  as  in  Forms  496  to  498,  pp.  6  and  1 ;  Ap- 
proval as  im,  Form  497,  p.  7,  of  this  Vol. ;  Justification,  if  re-, 
quired,  as  in  Vol.  I,  p.  482.] 

'  See  JT.  Y.  Code  Oiv.  Pro.,  §  670.    may  be  accepted.    iT.  T.  Code  (Mt. 
It  is  not  essential  that  plaintifE  should    Pro.,  §  811.    Vol.  I,  p.  469. 
sign  this  undertaking;  and  one  surety 
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Form  No.  834. 

Order  for  sale  of  foreign  vessel  attached,  where  plaintiff's  undertak- 
ing has  not  been  discharged,  nor  he  indemnified.' 

[Caption  cmd  recitals,  according  to  the  case-  see  Form  492  or 

493,  p.  4,  of  this  Volume.'] 

Oedeeed,  that  said  [one-half  interest  or  share  in  said]  vessel 
be  sold  by  the  sherifE  [here  Tnay  give  fecial  directions  as  to 
time  and  notice],  and  that  the  proceeds  of  the  sale,  after 
deducting  lawful  fees  and  expenses,  be  paid  by  said  sheriff  to 
[names  m' persons  who  executed  the  undertaking  on  part  of 
plamtiff],  for  their  indemnity. 

[Authentication  as  in  Form,  491,  p.  3.] 


Form  No.  835. 

AfGidavit  by  joint  owner,  or  his  agent,  to  obtain  sale  of  foreign  or 
domestic  vessel  not  duly  claimed  by  third  person. 

[May  he  easily  framied  hy  reference  to  Form  831,  and  N. 
T.  Code  Civ.  Pro.,  §  673.] 


V.    SALE,    AND    PROCEEDS    OF    SALES    AND    COLLECTIONS. 

Form  No.  836. 

Affidavit  to  obtain  sale  of  foreign  or  domestic  vessel  attached  and 
not  duly  claimed  by  any  third  person.'-' 

[As  in  next  Form,,  to  the  *,  continuing:]  the  [name  of 
vessel],  of  [or,  the  one-half  share  or  interest  of  the 

defendant  Y.  Z.,  in  the — nam.e  of  vessel — of  ]. 

II.  That  no  claim  to  said  vessel  has  been  made  upon  the 

plaintiff,  nor  any  upon  the  sheriff,  as  deponent  is  informed  by 

5  at  the  office  of  the  sheriff,  upon  inquiry  there  this  day 

'  This  order  is  made  by  the  court  The  application  may  be  either  to  the 

or  judge.  N.  T.  Code  Civ.  Pro.,  §  671.  court  or  the  judge. 
This  affidavit  may  readily  be  adapted         ^  N.  T.  Code  Oiv.  Pro.,  §§  672,  673. 
ftom  previous  Forms.   See  Form  833. 
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made  by  deponent,  nor  any  upon  the  keeper  in  charge  of  said 
vessel,  as  appears  by  the  aflBdavit  of  said  keeper,  hereto 
annexed. 

[Or,  if  a  domestio  vessel,  vna/y  ad/mit  claim,  and  show  that 
a  proper  wndertaking  has  not  leen  given  lyy  the  claimant?^ 

III.  That  a  sale  of  said  vessel  vnthout  further  delay  is 
necessary,  by  reason  of  the  following  facts  \statmg  pwrtim- 
lars]. 

IV.  \_8tate  whether  defendant  has  appea/red,  cfec.J 

\Tf  ajpplication  is  ex  parte,  state  as  to  previous  application; 
see  Form  490,  j?.  2.  If  an  order  to  show  cause  is  asked,  state 
as  to  previous  application,  and  also  the  condition  of  the  ca/use, 
as  in  Form  489,  p.  2.] 

[Jv^atJ]  [Signature.] 


Form  No.  837. 

Affidavit  to  obtain  order  to  sell  property  which  is  perishable  or 
expensive  to  keep.' 

[Title  of  court  and  action.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  herein  [or  otherwise  state  his 
relation  to  the  cause]. 

II.  That  on  ,  18  ,  a  warrant  of  attachment  was 
granted  against  the  property  of  the  defendant  above  named, 
issued  to  the  sheriff  of  the  county  of  ,  who  thereupon, 
and  on  the  day  of  ,  18  ,  attached  *  [a  stock  of 
groceries,  including  a  wagon,  one  horse  and  harness]. 

III.  That  the  following  articles  among  those  attached  are 
perishable  and  will  rapidly  decay '  and  spoil,  and  must  be  sold, 
if  at  all,  within  [a  few  days — stating  particulars]. 

1  This  and  two  following  Forms  show  that  it  will  depreciate  in  value 
are  sustained  by  Byrnes  ii.  Kobinson,  because  of  changes  in  the  styles  and 
19  TFeeMjr-Djfif.,  454,  where  it  was  held  fashions.  Fisk  o.  Spring,  35  Bjm, 
that  this  ordermay  be  made  without  367;  s.  c,  62  Eow.  Pr.,510;  1  w. 
first  making  an  inventory;  and  that  Pro.B,,  878,  with  note  in  latter.  See 
notice  to  the  sheriff  is  not  necessary,  also  Davis  v.  Ainsworth,  14  Bow.  Ft., 

2  It  must  appear  that  the  property  346  (where  potatoes  were  ordered  to 
is  inherently  liable  to  deterioration  be  sold). 

and  decay,  and  it  is  not  sufficient  to 
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IV.  That  it  is  expensive  to  keep  said  [horse] ;  its  value  is 
about  dollars,  and  the  cost  of  keeping  it  is  about 

dollars  per  week. 

[If  application  is  exparte^  state  as  to  previous  application. 
See  Form  490,  p.  %  If  an  order  to  show  cause  is  asked,  state 
as  to  premous  appUcaUon,  and  also  the  oondiUon  of  the  camse, 
as  in  Form  489,  p.  2.] 

{Jurat.^  [Signature.] 


Form  No.  838. 

Notice  of  motion  or  order  to  show  cause  why  property  that  is 
perishable  or  expensive  to  keep  should  not  be  sold.* 

[As  in  Form  488,  ^.  1,  or  491,  p.  3,  of  this  Volume, 
substituting  for  the  italic  clause  between  the  *  and  the  f :]  for 
an  order  that  the  sheriff  sell  [or,  why  the  sheriff  should  not 
sell]  at  public  auction  the  levied  on  by  him  under  the 

warrant  of  attachment  issued  herein  on  the  day  of  , 

18    . 


Form  No.  839. 
Order  for  sale  of  property  that  is  perishable  or  expensive  to  keep.' 

[JVame  of]  OoTirt  [or,  if  court  order]  At  a  special  term  [(&c.,as  in 

Form  493,  j?.  4,  of  this  Vol.]. 
[Title  of  action.] 

It  appearing  to  me  [or,  to  this  court]  by  the  aflBdavit  of 
A.  B.,  verified  the  day  of  ,18     [and  the  inventory 

returned  to  the  warrant  of  attachment  issued  by  me — or,  this 
court — herein],  that  part  of  the  property  seized  by  the  sheriff 
of  the  [city  and]  county  of  ,  under  said  warrant,  to  wit 

[ten  barrels  of  apples],  is  perishable;  and  that  [the  horses] 
are  expensive  to  keep ;  and  that  due  notice  has  been  given  of 
this  motion  to  the  [adverse  party]  pursuant  to  the  direction  of 

'  This  order  may  be  made  either  the  application  for  the  order  as  the 

upon  or  without  notice,  as  the  urgency  court  or  judge  prescribes."  iV.  Y.  Code 

of  the  case  requires,  in  the  opinion  of  Oiv.  Pro.,  §  656. 

the  court  or  judge,  except  in  case  the  ^  This  order  may  be  made  by  the 

property  to  be  sold  consists  of  live  court   or   judge,    if.    T.   Code  Civ. 

animals,  when  "  such  notice  shall  be  Pro.,  §  656. 
given  to  the  parties  to  the  action  of 
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the  court ;  and  after  hearing  ,  of  counsel  for  the  [movirw 

party},  and  [w,  no  one  appearing]  for  in  opposi- 

tion ;  and  on  motion  of  ,  attorney  for  [moving pa/riy] : 

Okdbeed,  that  said  be  sold  by  said  sheriff,  by  public 

auction,  at  [mentioning  place],  after  days  [such 

time  as  may  he  reasonable  under  the  circumstances]  previous 
notice  of  the  time  and  place  of  such  sale  being  given  by  him 
in  writing,  posted  in  three  or  more  public  places  in  , 

and  by  advertising  the  same  days  successively  ^  immedi- 

ately previous  to  and  on  the  day  of  sale,  in  the  news- 

paper printed  at  [and  by  service  of  notice  on  the  attorneys 

for  the  plaintiff  and  the  defendant  days  before  the  sale]. 

[Leave  is  hereby  given  the  plaintiff  to  become  the  purchaser 
at  such  sale,  if  he  so  desires.^] 

[^Authentication  as  in  Form  491,  p.  3,  of  this  Volume.] 


Form  No.  840. 

Order  that  sheriff  pay  into  court  proceeds  made  on  attachment.' 

[^Caption  and  recitals,  see  Form  No.  493,  j?.  4,  of  this  Vbhrnie.] 
Oedeeed,  that  the  sum  of  dollars,  proceeds  of  the 

demands  collected  [or,  of  the  property  sold — or  both]  under  the 
attachment  herein,  be  by  the  sheriff  forthwith  [or,  within 
days  after  service  of  a  copy  of  this  order]  paid  into  court  [or, 
deposited  in  the  Trust  Company — or,  Bank — of  , 

to  be  drawn  out  only  upon  the  order  of  the  court]. 

Enter :  [signature  of  Judge  by  initials  of  name  and  title.] 

Form  No.  841. 

Order  that  sheriff  pay  over  to  defendant  or  his  assignee  surplus 

proceeds.* 

[Caption  and  recitals,  according  to  the  case;  see  Forms  No.  492 
and  493,  p.  4,  of  this  Vohime.] 
Oedeeed,  that  M.  IST.,  the  sheriff  of  the  [city  and]  county 

'  See  Volume  I,  p.  386.  •<  Under   N.    T.   Code  Git.  Pro., 

"  This  clause  is  sometimes  desira-  §  676,  the  court,  "  or  the  judge  who 

ble,  as  for  instance  where  plaintiff  was  granted    the    warrant,"  may,  upon 

a  pledgee  or  agent  for  the  defendant.  "  notice  to  the  plaintiff  andtheplaint- 

^  This  order  is  made  by  the  court  iffs  in  the  other  warrants  or  execu- 

upon  the  ex  parte  application  of  either  tions,"  make  this  order  "  at  any  time 

party.    JT.  T.  Code  Oiv.  Pro.,  §  675.  during  the  pendency  of  the  action." 
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of  pay  to  the  defendant  Y.  Z.  [or,  to  O.  P.,  the  assignee 

of  the  defendant  Y.  Z.l  the  sum  of  dollars,  being  a 

surplus  remaining  in  his  "hands  arising  from  the  proceeds  of  the 
sale  of  the  property  attached  herein  [or,  arising  from  moneys 
or  demands  collected  by  him — or  both]  over  and  above  such  sum 
as  will  be  required  to  pay  the  plaintiff's  demand  with  the  costs 
and  expenses  of  this  suit  [and  of  all  other  warrants  of  attach- 
ment or  executions  now  in  his  hands  chargeable  upon  said 
fund]. 

And  it  is  further  ordered,  that  the  property  of  the  defend- 
ant not  sold  [descriMng  it]  be  and  the  same  is  hereby  released 
from  the  said  attachment  [or,  attachments],  and  the  said  sheriff 
is  hereby  ordered  to  deliver  the  same  to  said 

[Authentication  as  in  Form  491,  p.  3,  of  this  Volume.] 


SECTION   III. 


VACATING   OE   DISOHAEGING   ATTAOHMENT. 


1.  Motion  to  vacate  or  modify  attach- 

ment, or  increase  security,  on  orig- 
inal papers. 

2.  —  on  defendant's  papers. 

3.  —  when  to  be  made. 

4.  Who  may  move. 

6.  Defendant  or  third  person  having 

partial  interest. 
6.  —  third  person. 

FOBUS. 

(842 )  Notice  to  sheriflf  that  property 
levied  on  is  exempt. 

(848.)  Affidavit  to  obtain  order  to 
show  cause  why  attachment 
should  not  be  vacated  on  the 
original  papers. 

(844.)  Order  to  show  cause  on  orig- 
inal papers,  or  fresh  papers, 
or  both,  why  attachment 
should  not  be  vacated  or 
modified,  or  security  in- 
creased. 

(846.)  Notice  of  motion  on  the  orig- 
inal papers,  or  fresh  papers, 
or  both,  to  vacate  or  modify 
the  warrant,  or  to  increase 
the  security,  or  both. 

(846-8S9.)  Statements  of  grounds  of 
motion  to  vacate  attachment 
suitable  to  be  inserted  in 
preceding  Forms  of  order  to 
Bhow  cause  or  notice. 


(860.) 

(861.) 
(862.) 


.) 

(864.) 
(866.) 

(866.) 
(86V.) 

9-) 
(870.) 


Affidavit  for  subsequent  attach- 
ing creditor's  motion  to  va- 
cate attachment. 

Affidavit  for  an  assignee's  mo- 
tion to  vacate  attachment. 

Affidavit  on  motion  to  vacate 
attachment  by  one  claiming 
under  a  transfer  from  defend- 
ant subsequent  to  attach- 
ment. 

Affidavit  to  vacate  attachment 
on  the  ground  of  unexpired 
credit. 

Order  vacating  attachment. 

Notice  of  motion  to  discharge 
attachment,  as  to  all  or  part 
of  the  property,  on  giving  se- 
curity. 

UndertaldLg  to  obtain  dis- 
charge of  property  attached. 

Order  discharging  attached 
property  on  security  being 
given. 

Affidavit  to  move  to  discharge 
attachment  as  to  interest  of 
a  copartner  in  leviable  prop- 
erty. 

Undertaking  on  application  to 
discharge  interest  in  partner- 
ship goods  and  chattels  from 
attachment. 

Affidavit  to  move  to  discharge 
attachment  as  to  non-leviable 
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property  belonging  to    de-  (S'14.)  Order    cancelling    notice   of 

fendant  and  his  copartner.  pendency  of  action  and  at- 

(871.)  Affidavit  in  corroboration  by  tachment  of  real  property. 

the  fund  holder.  (STB.)  Notice  of  motion  to  tax  Sher- 
(872.)  Order  discharging  attachment  i£F's  fees  on  attachment. 

as  to  partnership  fund.  (876.)  Order  taxing  sheriff's  fees  on 
(878.)  Affidavit  to  move  to  vacate  attachment. 

notice  of  attachment  on  real 

property. 

1.  Motion  to  vacate  or  modify  attachment,  or  i/ihcrease 
secv/rity,  on  original  pajpers.l — To  vacate  or  modify  an 
attachment,  or  increase  the  security,  application  may  be  made 
on  the  original  papers,  (1)  to  the  court  (held  by  any  judge  ^)  and 
on  notice ;  or,  (2)  to  the  judge  who  granted  it,  in  which  case 
the  application  may  be  made  either  in  court  or  out  of  court, 
and  without  notice ;  but  he  may  require  notice  to  be  given.' 

After  such  a  motion,  the  plaintiff,  even  if  he  has  appeared, 
cannot  oppose  on  fresh  proof,  but  is  confined  to  his  original  af- 
fidavits.* 

Such  motion  is  no  bar  to  a  subsequent  motion  to  vacate  on 
the  merits  upon  aflBdavits  on  defendant's  part.^ 

A  motion  is  deemed  to  be  on  the  original  papers  within 
these  rules,  and  not  upon  affidavits  on  the  defendant's  part, 
notwithstanding  the  necessary  affidavit  merely  to  obtain  an 
order  to  show  cause  is  used,'  or  that  the  moving  party,  being  a 
third  person,  presents  the  necessary  affidavit  to  show  the 
existence  of  the  lien,*  or  other  circumstances,  giving  him  a 
right  to  move,  and  excusing  delay.' 

2.  —  on  defenda/n£s  papers.'] — For  the  like  relief,  applicar 
tion  may  be  made,  upon  affidavits  on  the  defendant's  part  (and 
on  notice),  (1)  to  the  court ;  or,  (2)  to  any  judge  of  the  court. 

'  Buppert®.  Haug,87  N.  r.,141;  s.  c.,62  How.  iV.,364;  1  CmB-o.  J?.,411. 

=  N.  T.  Code  Civ.  Pro.,  §  683,  first  clause. 

'  Steuben  Co.  Bk.  ii.  Alberger,  75  N.  T.,  179  (vrhere  court  relied  on  anal- 
ogy to  cases  of  injunction).  N.  Y.  Code  Cii>.  Pro.,  §  627 ;  and  arrest,  id., 
t568;  B.  P.,  Trow's  Printing,  &c.,  Co.  v.  Hart,  85  N.  T.,  500;  Dickinson  o. 
enham,  13  Abb.  Pr..  158 ;  Buhl  i>.  Ball,  41  Bun,  61,  65,  holding  that  in 
such  a  case  the  plaintiff  cannot  supply  defects  in  the  original  affidavits). 

"  Thalheimer  v.  Hays,  103  N.  T.,  648;  s.  c,  3  If.  Y.  State  Bep.,  441. 

<•  Brewer  «.  Tucker,  13  Ahb.  Pr.,  76. 

«  Steuben  Co.  Bk.  «.  Alberger,  75  N.  Y.,  179;  rev'g  14  Hun,  379. 

'  Trow's  Printing,  &c.,  Co.  ■».  Hart,  85  N.  Y.,  600 ;  affl'g  9  Bal/y,  413; 
s.  C,  60  How.  Pr..  190. 
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Such  a  motion  the  plaintiff  may  oppose,  by  new  proof  by 
affidavits  on  his  part,  "  tending  to  sustain  any  ground  for  the 
attachment  recited  in  the  warrant,  and  no  other,  unless  the 
defendant  relies  upon  a  discharge  in  bankruptcy,  or  upon  a 
discharge  or  exoneration  granted  in  insolvent  proceedings  ;  in 
which  case  the  plaintiff  may  show  any  matter,  in  avoidance 
thereof,  which  he  might  show  upon  the  trial."  * 

A  motion  is  deemed  to  be  on  papers  on  defendant's  part 
within  these  rules  if  defendant  applies  on  plaintiff's  complaint 
as  well  as  on  the  original  papers  when  they  did  not  include  it ;  * 
or  on  affidavits  which  put  in  issue  any  of  plaintiff's  allegations, 
although  the  allegations  so  controverted  are  immaterial,'  or 
affidavits  which  go  to  support  any  ground  for  vacating,  as  dis- 
tinguished from  affidavits  merely  showing  the  standing  in  court 
of  the  moving  party  or  the  seasonableness  of  his  motion. 

3.  —  when  to  he  made.] — Such  motion  may  be  made  at 
any  time  before  the  actual  application  of  the  attached  property 
or  the  proceeds  thereof,  to  the  payment  of  a  judgment  recov- 
ered in  the  action.* 

It  is  not  precluded  by  the  fact  that  the  attachment  has  been 
discharged  upon  defendant  giving  security  for  the  debt ;  ^  nor 

'  K  T.  Code  Oiv.  Pro.,  §  683;  Coffin  ».  Stitt,  5  Oiv.  Pro.  JR.  {Browne), 
261  (holding  that  on  a  motion  on  an  affidavit  denying  the  debt,  plaintiff 
might  supply  evidence  that  the  debt  had  matured  before  suit  was  brought). 

Muser  «.  Lissner,  67  Sow.  Pr.,  509  (holding  that  where  defendant  moves 
to  vacate  on  an  allegation  that  the  debt  was  not  due  when  the  suit  was 
brought,  plaintiff  may  show  fraud  entitling  him  to  disregard '  agreement 
for  credit). 

'  Ives  V.  Holden,  14  Hun,  403.  / 

3  Godfrey  v.  Godfrey,  75  iV.  F.,  434. 

*  N.  T.  Code  Gin.  Pro.,  §  683.  A  mere  levy  is  not  such  an  application. 
Woodmansee  v.  Rogers,  82  N.  Y.,  88;  affl'g  20  Sun,  285;  58  Sow.  Pr., 
439. 

The  motion  may  be  mada  after  final  judgment  and  execution  issued;  if  it 
be  before  application  of  the  proceeds.  Parsons  t.  Sprague,  3  Cm  Pro.  B. 
(Browne),  290;  B.  C.  65  Sow.  Pr.,  151. 

And  if  denied,  appeal  is  proper,  even  after  such  application,  Market 
Natl.  Bk.  V.  Pacific  Natl.  Bk.,  30  Sun,  50;  rev'g  3  Civ  Pro.  JR.  (Browne), 
330;  s.  c,  64:  Sow.  Pr.,  1. 

As  to  the  right  to  move  to  vacate  a  void  attachment  even  after  judgment, 
see  Goodyear  Rubber  Co.  ■».  Knapp,  61  M«.,  123;  s.  c,  30  Northwestern  Pep., 
657. 

5  Dusseldorf  b.  Redlich,  16  Sun,  624;  Clafiin  v.  Baere,  57  Sow.  Pr.,  78; 
s.  p.,  Garbutt  v.  Hanff,  15  Abh.  Pr.,  189;  Currie  v.  Riley,  14  Weekly  Dig., 
407. 
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is  an  application  founded  on  the  objection  that  the  complaint 
fails  to  show  a  cause  of  action  on  which  an  attachment  could 
issue,  precluded  by  the  fact  that  a  motion  made  before  the 
complaint  had  been  filed  or  served,  had  been  denied.^ 

i.  Who  may  move.] — A  defendant  may  move  without  put- 
ting in  a  general  appearance.*  Nor  is  he  precluded  from 
moving  by  the  facts  that  a  third  person  has  claimed  as  his  own 
the  property  attached,  and  the  plaintiflE  has  given  a  bond  of 
indemnity  against  such  claim.* 

5.  Defendant  or  third  person  hanjing  partial  interest.*] — It 
is  no  objection  to  such  a  motion,  either  on  the  part  of  a  defend- 
ant or  a  third  person,'  that  he  is  interested  in  only  a  part  of 
the  property  attached. 

6.  —  third  person.] — One  who  has,  even  subsequent  to  the 
attachment,  acquired  a  title  to,''  or  Ken  on'  any  part  of  the  at- 
tached, property  may  move  to  vacate  or  modify  the  warrant  or 
the  attachment  on  the  ground  of  the  insufficiency  of  the  affida- 
vits on  which  it  was  granted. 

But  the  burden  is  on  such  third  person  to  adduce  evidence 
of  a  valid  transfer  or  lien  in  support  of  his  claim.* 

'  iV".  Y.  Oode  Cm.  Pro.,  §  686. 

s  Manice  «.  Gould,  1  Abb.  Pr.,  N.  8.,  255. 

3  Whitelegge  v.  Witt,  13  Daly,  819. 

As  to  other  objections,  see  paragraph  1. 

■■  Walts  1).  Nichols,  33  Sun,  376. 

'Trow's  Printing,  &c.,  Co.  ®.  Hart,  85  I^.  T.,  500;  affl'g  9D«s?y,  413. 

«  Trow's  Printing,  &c.,  Co.  ii.  Hart,  35  JV.  T.,  500;  affl'g  9  Daly.  413. 

'Steuben  Co.  Bank  «.  Alberger,  75  JST.  Y.,  179;  s.p.,  Natl.  Shoe,  &c., 
Bank  v.  Mechanics,  Ac,  Bank,  89  JV.  Y.,  440  (receiver  of  an  insolvent 
national  bank  appointed  after  the  issuing  of  the  attachment);  s.  p..  Smith  v. 
Davis,  39  Ban,  306;  S.C.,  3  Civ.  Pro.  B.  (Browne),  74;  Neal  «.  Sachs,  15 
Weekly  Dig.,  476;  Buppert  «.  Haug,  87  N.  Y.,  141  (where  subsequent  judg- 
ment-creditor levied  execution  on  the  attached  property) ;  People's  BMik  t. 
Mechanics'  Bank,  63  How.  Pr.,  433  (such  subsequent  lienor  need  not  be 
made  a  party  to  enable  him  to  make  the  motion). 

Jacobs  ®.  Hogan,  86  N.  Y.,  343  (junior  attaching  creditor),  b.  p.,  Dickin- 
son v.  Benham,  13  Abb.  Pr.,  158;  Brewer  ®.  "Tucker,  13  id.,  76;  Gasherie  v. 
Apple,  14  id.,  64;  Marine  Bank  ».  Ward,  35  Hun,  395  (general  assignee  for 
the  benefit  of  creditors). 

As  to  foreign  assignee,  liquidators,  etc.,  compare  Hibernia  Natl.  Bk.  «. 
Lacombe,  31  Hun,  166;  affl'd  in  84  N.  Y.,  367 ;  Matter  of  Waite,  99  jr.r'.,433. 

8  Davis  v.  Brooks,  14  Weekly  Big.,  454  (holding  allegations  on  informa- 
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Form  No.  842. 
Notice  to  sheriff  that  property  levied  on  is  exempt.' 

[As  in  Form  815  to  the  *,  conlmbwmg]  exempt  from  levy 
and  sale  on  execution  by  reason  of  [stating  facts  establishing 
exemption}. 

[Date,  (6c.,  as  in  Form  804.J 


Form  No.  843. 

Affidavit  to  obtain  order  to  show  canse  why  attachment  should 
not  be  vacated. 

[Title  of  court  and  action.] 
[  Venue.} 

T.  Z  ,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney  for  the  defendant  herein ; 

II.  That  a  warrant  of  attachment  against  the  property  of 
said  defendant  was  issued  herein  on  and  about  the 

day  of  ?  18    ,  under  which  the  sheriff  of  the  [city  and] 

county  of  ,  has  taken  possession  of  the  property  of  the 

said  defendant;  that  said  sheriff  is  now  in  possession  there- 
under. 

III.  That  the  defendant  desires  to  make  a  motion  to  vacate 
said  warrant  on  the  papers  on  which  the  same  is  granted,  and 
that  too  much  delay  and  expense  will  be  occasioned  if  a  notice 

tion  and  belief  that  the  moving  party's  attachment  had  been  levied  were  in- 
sufficient). 

Delmore  v.  Owen,  44  ffwn,  296  (holding  that  a  jurisdictional  defect  in 
the  attachment  of  the  moving  party,  appearing  on  the  record,  was  fatal). 

A  denial  of  an  execution  creditor's  motion  to  vacate,  on  the  ground  that 
his  judgment  is  invalid,  is  no  bar  to  a  subsequent  similar  motion  by  him  on 
the  ground  that  the  attachment  is  a  cloud  upon  a  title  claimed  by  him  to  the 
attached  property.  Steuben  County  Bk.  ■».  Alberger,  83  2^.  Y.,  374;  s.c,  61 
Sow.  Pr.,  327;  11  Weekly  Dig.,  279. 


'  The  law  does  not  require  written  (Brooks  v.  Hathaway,  8  Hun,_  290) ; 

notice  in  order  to  render  the  officer  and  for  convenience  of  proof,  it  will 

liable  (Finnin   v.   Malloy,  33  Swper.  be  best  to  give  it  in  writing,  stating  the 

Ct.  \J.  &  8\  382),  but  notice  must  facts  on  which  the  claim  is  founded, 
be  given  within  a  reasonable  time 
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of  motion  be  given  for  the  first  Monday  of  ,  which  is  the 

earliest  day  such  notice  could  be  given.     Therefore,  deponent 
applies  for  an  order  to  show  cause,  returnable  the  of 

,18     . 

IV.  JSTo  previous  application  for  such  order  has  been  made 
to  any  court  or  judge  [except,  cSio.      Seep.  2]. 

[Jurat.l  [Signature.] 


Form  No.  844. 

Order  to  show  cause  on  original  papers,  or  fresh  papers,  or  both, 
why  attachment  should  not  be  vacated  or  modified,  *  or  security 
increased.' 

[Title  of  court  wnd  action.] 

Upon  the  warrant  of  attachment  granted  herein  on  the 
day  of  )  18     ,  and  the  papers  upon  which  it  was  granted 

[if  motion  is  on  fresh  papers,  add,  or  substitute — the  affidavit 
of  ,  a  copy  of  which  is  hereto  annexed — and,  may  add, 

the  answer*  already  served  herein],  and  on  motion  of  T.  Z., 
attorney  for  defendant  [if  appea/rvng  spedalVy  say — appearing 
for  the  purposes  of  this  motion  only — or,  attorney  for  M.  N., 
— naming  third  person  who  moves']  ; 

Oedeeed,  that  plaintiflF  show  cause  before  me  at 
[or,  before  this  court  at  a  special  term  thereof,  to  be  held  at 
chambers,  at  ],  in  ,  on  the  day  of  >  18    , 

at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  an  order  should  not  be  granted 
vacating  the  said  warrant  of  attachment  [or,  modifying  said 
warrant  of  attachment — stating  in  what  particulars — or,  re- 
.  quiring  an  increase  of  the  security  given  by  the  plaintiff^ — or 
for  one  or  more  of  these  forms  of  relief,  together,  or  i/n  the  al- 
ternative], and  such  other  or  further  relief  as  may  be  jnst' 

'  As   to   motion    to   reduce    the  *  The  amount  of  security  is  dis- 

amount  of  the  attachment,  see  Truhee  cretionary.    Riggs  ».  Cleveland,  Ac, 

■B.  Alden,  6  Eun,  75.  R  R.  Co.,  21  Weekly  Big.,  45. 

^  See  pp.  330-1,  as  to  policy  of  ap-  '  If  the  order  stops  here,  a  ixm- 

plying  ex  parte,  or  on  motion,   and  tur  may  be  granted  for  substantial 

whether  to  the  court  or  the  judge.  grounds  on  the  papers,  but  not  for  ir- 

'  The  statute  of  limitations  is  not  regularity.    If  irregularities  are  speci- 

available,   unless   interposed   by  an-  fled,  but  this  previous  clause  omitted, 

swer.    Plimpton  ®.  Bigelow,  12  Abi.  themotionmay.perhaps.beconflnedto 

N.  0.,  202;  a  c,  29  Bun,  363;  rev'd,  the  specified  grounds.    Therefore,  it  is 

on  other  grounds,  in  93  JT.  T.,  592.  well,  in  case  of  irregularity,  to  ask  the 
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{and  if  motion  is,  in  anyjpari,  on  the  groimd  of  irregularity, 
add],  such  relief  being  also  asked  upon  the  following  grounds, 
among  others,  in  that  [here  designate  particulars  complained 
qf;^  see  following  Fottrs,  84:6  to  859],  with  costs  of  this 
motion. 

\If  stay  is  gra/nted,  add,'\  and  in  the  meantime  and  until 
the  entry  of  the  order  upon  the  final  determination  of  this 
motion,  let  all  proceedings  on  the  part  of  the  plaintiff,  his 
attorney  and  the  sherifE,  his  deputies  and  agents,  be  stayed;  ex- 
cept to  protect  the  levy  heretofore  made. 

Service  of  a  copy  of  this  order  on  j  18     ,  shall 

be  sufficient. 

[Auth&ijtication  as  in  Form  491,  p.  3,  of  this  Vol.'] 

[For  special  appearance  where  defendant  moves  and  does  not 
c^ear  generally,  see  Vol.  I,  p.  Y17,  Form  390.] 


Form  No.  845. 

Notice  of  motion  on  the  original  papers,  or  fresh  papers,  or  both,  to 
vacate  or  modify  the  warrant,  or  to  increase  the  security,  or 
both." 

[Title  of  covert  and  action.] 

Please  take  notice,  that  upon  the  warrant  of  attachment 
granted  herein  on  the  day  of  ,  18     [and  the  papers 

upon  which  it  was  granted  and  the  affidavit  of  ,  a  copy 

of  which  is  hereto  annexed, — and  the  answer  already  served 
herein],  the  undersigned  wiU  move  the  court,  at  a  special  term 
to  be  held  [or  if  wa/rra/nt  was  granted  hy  judge  out  of  court, 
may  say,  will  move  the  Hon.  J.  K.,]  at  the  county  court-house 
[or,  city  hall]  in  the  city  of  ,  on  the  day  of  , 

at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  for  an  order  vacating  the  said  warrant  of 
attachment  [or,  modifying  said  warrant  of  attachment — statmg 
in  what  pmticulars — or,  requiring  an  increase  of  the  security 
given  by  the  plaintiff — or  for  one  or  mare  of  these  forms  of  re- 
lief together,  or  in  the  alternative],  and  such  other  or  further  re- 
lief as  may  be  just  [and  if  motion  is,  in  amy  part,  on  the  ground 

socafeir  generally  find  to  add  that  such  ton,  lA  Weekli/ Dig.,  126:    The  report 

relief  ■will  also  be  asked  upon  the  speci-  of  s.  c. ,  in  26  Sun,  470,  omits  reference 

fied  pounds,  as  above.  to  this  point. 

'Vol.  I,  p.  147;  Stevens  v.  Middle-         '  See  notes  to  last  Form. 
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of  irregula/rity,  addl,  such  relief  being  also  asked  upon  the  fol- 
lowing grounds,  among  others,  in  that  [here  designate  paHim- 
la/rs  complained  of ;  see  followmg  Forms,  846  to  858],  with 
costs  of  this  motion. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for 
[Address]  To  , 

Plaintiff's  attorney. 

[For  special  appearance,  see  Vol.  I,  p.  717,  Form  390.  In 
cases  where  that  ts  used,  the  above  signai/are  should  he  qualified, 
thus :  Attorney  for  T.  Z.,  for  purposes  of  this  motion  only.] 


STATEMENT  OF  GROUNDS  OF  MOTION  TO  VACATE  ATTACH- 
MENT SUITABLE  TO  BE  INSERTED  IN  PRECEDING 
FORMS  OF  ORDER  TO  SHOW  CAUSE  OR  NOTICE. 

846.  Defect  of  affidamV\ — That  the  paper  purporting  to  be  an  affidavit 
of  A.  B.  is  defective  in  form  and  fact  in  that  [it  is  unsigned]. 

847.  Defect  of  warrant.'] — That  said  warrant  does  not  [contain  a  proper 
recital  of  the  ground  of  such  attachment,  nor  of  any  ground  justifying  an 
attachment]. 

84S.  Defect  of  security}] — That  said  warrant  is  not  supported  by  any  un- 
dertaking [or,  that  the  undertaking  given  herein,  is  insuflacient  in  amount—  ' 
or,  not  acknowledged  by  the  signers  thereof — w  tTie  like]. 

849.  No  proper  canae  of  action.] — That  no  suflScient  cause  of  action  for 
which  an  attachment  can  issue  is  shown  to  exist  by  the  papers  whereon  said 
warrant  was  granted  [or,  that  there  is  no  competent  or  sufficient  proof  in 
said  papers,  on  which  said  warrant  was  granted  to  show  to  the  satisfaction  of 
the  judge  who  granted  the  same,  that  a  cause  of  action  existed  in  favor  of 
plaintiff  against  the  defendant]. 

850.  Variance  as  to  cause  of  action.] — That  said  warrant  was  issued  upon 
an  alleged  cause  of  action  different  from  that  on  which  said  action  was 
brought,  as  appears  by  the  complaint. 

851.  Oounter-claims.] — That  said  affidavits  do  not  show  that  the  plaintifE 
is  entitled  to  recover  the  sum  claimed  over  and  above  all  counter-claims 
known  to  the  plaintiff. 

852.  Disregard  of  rule  35.^] — That,  although  previous  application  had 
been  made  for  such  attachment,  the  fact  was  not  disclosed  in  said  affidavit. 

853.  Non-residence  not  shown.] — That  the  defendant  is  not  [shown  to  be]  a 
non-resident  of  this  State.* 

854.  Absconding,  &c.,  not  shown.] — That  the  defendant  has  not  [been 
shown  to  have]  departed  from  the  State,  being  a  resident  thereof,  with  intent 

■  See  Vol.  I,  pp.  30,  44.  ^  gee  Vol.  I,  p.  149. 

«  See  Vol.  I,  p.  461.  ■•  See  Vol.  I,  p.  648. 
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to  defraud  his  creditors,  or  to  avoid  the  service  of  a  summons  [or,  has  not 

heen  shown  to  have — had  any  intent  to  defraud  his  creditors — or,  removed  or 
disposed  of  his  property  with  intent — c6c.]. 

855.  Allegations  on  information.^ — That  said  affidavits  on  which  said 
warrant  was  granted  are  fatally  defective,  in  that  the  material  averments 
thereof  are  either  upon  information  claimed  to  have  been  received  by  the 
afBants  without  averring  sufficient  reason  why  the  persons  giving  such  in- 
formation did  not  themselves  make  affidavits  in  respect  thereof,  or  because  it 
is  not  stated  in  said  affidavits  that  the  affiants  believed  such  information  to  be 
true,  or  because  certain  of  the  averments  are  upon  information  and  belief 
without  stating  the  source  of  such  information,  or  are  mere  conclusions,  oir 
are  secondary  evidence. 

856.  Defect  of  sermce  hy  publication.^ — That  there  has  been  a  failure  to 
serve  the  defendant  either  personally  or  by  commencing  publication  within 
[thirty]  days  after  the  issuing  of  said  warrant. 

857.  —  That  the  alleged  order  for  service  by  publication  was  not  founded 
upon  a  complaint  duly  verified,  showing  a  sufficient  cause  of  action  against 
the  defendant.^ 

858.  —  That  there  was  no  proof  by  affidavit  presented  to  the  judge  who 
granted  said  alleged  order  for  service  by  publication  of  the  additional  facts 
required  to  justify  the  granting  thereof. 

859.  Omission  to  serve."] — That  no  copy  of  the  affidavit  on  which  the  at. 
taohment  was  issued  was  delivered  to  the  person  from  whose  possession  the 
attached  property  was  taken. 


Form  No.  860. 

Affidavit    for   subsequent   attaching   creditor's    motion  to  vacate 

attachment.* 

[Title  of  court  and  action.} 
[  Venue.] 

H.  P.  M.,  being  duly  sworn,  says,  that  he  is  a   deputy 
sheriff^  in  the  office  of  the  sherifE  of  the  city  and  coanty  of 


'  See  p.  379,  of  this  Vol.  the  pretended  levy  was  made — held 

^  See  Vol.  I,  p.  645.  insufficient  proof  of  such  a  lien  as 

^  See  Vol.  I,  p.  647.  would  give  the  moving  party  a  right 

*  See  p.  332,  of  this  Vol.  to  vacate.    Tim  v.  Smith,  9S  IT.  Y, 

'  The  affidavit,  if  by  the  attorney,  87;  affl'g  65  Eow.  Pr.,  199;  s.  c,  13 

may  be  supported  by  the  return  of  the  Abb.  N.  C,  31;  Davis  ®.  Brooks,  14 

sherifiE  and  certificate  that  the  proper-  Week.  Big. ,  454  (statement  of  acquisi- 

ty  is  the  same.      Where  the  affidavit  tionof  lien,  on  information  and  belief). 

made  by  the  attorney,  averred  that  the  So  also  of  an  affidavit  made  by  the 

sheriff  levied  upon  property  under  the  managing  clerk  of  the  junior  cred- 

attachment  without  disclosing  the  at-  itors'   attorney,  on  information  and 

tomey's  means  of  knowledge,  or  the  belief,  and  stating  that  the  deputy 

time  when  or  the  property  upon  which  sheriff  who  made  the  subsequent  le^ 

Vol.  11—33. 
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I.  That  on  or  about  the  of  j  18  ,  in  an  action 
in  the  Court,  brought  to  recover  dollars  and  inter- 
est, in  which  A.  B.  was  plaintiff  and  the  above-named  Y.  Z.  was 
defendant,  a  warrant  of  attachment  was  issued  to  the  said 
sheriff,  whereupon  the  said  sheriff,  acting  by  deponent,  his  said 
deputy,  duly  deputized  and  authorized  in  that  behalf,  duly 
levied  the  same  on  or  about  the  date  aforesaid,  upon  certain 
personal  property  of  said  defendant  [describing  if]. 

II.  That  on  or  about  the  day  of  ,  18  ,  in  an 
action  in  the  Court  of  ,  brought  to  recover 
dollars,  or  thereabouts,  in  which  G.'  F.  H.  was  plaintiff  and  the 
above-named  Y.  Z.  was  defendant,  a  warrant  of  attachment,  a 
copy  of  which  is  hereto  annexed,  marked  Exhibit  D.,  was 
issued  to  the  said  sheriff,  whereupon  the  said  sheriff,  acting  by 
deponent,  his  said  deputy,  duly  authorized  in  that  behalf,  on  or 
about  the  last  named  date,  and  subsequently  to  the  aforesaid 
previous  levy,  levied  the  same  upon  the  same  property  of  said 
defendant. 

III.  That  at  the  time  of  the  first  levy  as  aforesaid  the  said 
property  was  taken  into  the  custody  of  said  sheriff,  since  which 
time  it  has  continued  to  be  in  his  custody  and  possession.* 

IV.  [If  application  is  ex  parte,  state  as  to  previous  aj>pUca- 
tiffn;  see  Form  490,  jp.  2.  i/"  an  order  to  show  cause  is  asked, 
state  as  to  previous  application,  a/ad  also  the  condition  of  the 
eause  and  the  necessity  for  an  order  to  show  cause,  as  in  Form 
489,  p.  2.] 

{Jurat.]  [Signature.] 

Form  No.  861. 
Affidavit  for  an  assignee's  motion  to  vacate  attachment.' 

[Title  of  court  and  action.] 
[  Venue.] 

G.  C.  H.  being  duly  sworn,  says  : 

On  the  day  of  ,  18     ,  the  defendant  F.  W.  duly 

admitted  the  making  of  such  levy,  >  If  irregularity  is  relied  on  as  the 

but  was  unwilling  to  make  an  afiida-  ground  of  the  motion,  in  this  and  the 

vit,  and  no  positive  refusal  was  al-  following  affidavits,  specify  it  unless 

leged  and  no  fact  stated  by  the  deputy  it  appears  on  the  face  of  the  papers, 
sheriff  in  making  the  alleged  admis-         «  From  Marine  N.  Bk.  v.  Ward,  35 

sion  was  put  before  the  court.  Knud-  Min,  395,  where  an  order  denying  the 

son  ®.  Matuska  &  Craig  Furniture  Co.,  motion  was  reversed. 
1  How.  Pr..  N.  8..  152;  B.  c,  7  Civ.         See  p.  388  of  this  Volume. 
Pro,  B.  {Browne),  86. 
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executed  and  delivered  to  me  an  assignment  in  writing,  whereby 
he  assigned  to  me  all  his  individual  property  upon  trust  to  take 
possession  of  the  property  and  convert  it  into  money,  and  after 
paying  the  expenses  of  the  trust,  to  pay  iirst  the  individual 
indebtedness  of  said  "W".  to  his  individual  creditors,  if  sufficient 
should  be  realized  for  that  purpose,  and  if  not,  to  apply  the 
.  property  ratably  to  such  payment,  and  if  any  surplus  remained 
after  paying  such  individual  indebtedness,  to  apply  the  same  to 
the  payment  of  the  partnership  indebtedness  of  said  W.  as  a 
member  of  the  firm  of  G.  &  W.,  without  any  preferences  to 
any  ,of  the  creditors,  either  individual  or  partnership.  I 
thereupon  duly  accepted  and  assented  to  such  assignment,  and 
such  assent  duly  appeared  in  writing  in  such  assignment ;  the 
said  assignment   was  on   said  duly  subscribed  and 

acknowledged  by  said  W.  and  by  myself,  and  recorded  in  the 
offices  of  tne  county  clerk  and  of  the  register  of  county, 

where  said  W.  resided,  and  also  of  county,  where  said  W . 

carried  on  his  business  at  the  date  thereof.  I  have  since  acted 
and  am  now  acting  as  assignee  for  the  benefit  of  the  creditors 
of  said  F.  "W.  under  such  assignment,  and  as  such  have  an 
interest  in  his  property  which  has  been  attached  in  this  action, 
which  interest  was  acquired  after  said  property  was  so  attached, 
and  on  ,  as  aforesaid. 

[If  application  is  ex  parte,  state  as  to  previous  a^lication; 
see  Form  490,  p.  2.  If  an  order  to  show  cause  is  asked,  state 
as  to  previous  application,  and  also  the  condition  of  the  cause 
and  the  necessity  of  an  order  to  show  cause,  as  in  Form  489, 
p.  2.] 

{Jurat-I  [Signature.] 

Form  No.  862. 

Affidavit  on  motion  to  vacate  attachment  by  one  claiming  under  a. 
transfer  from  defendant  subsequent  to  attachment.' 

[Title  of  cowrt  amd  action.] 
[  Yenue.] 

M.  N.,  being  duly  sworn,  says : 

I.  That  on  or  about  the         day  of  ,  18     ,  the  above- 

named  defendant  Y.  Z.  executed  and  delivered  to  deponent,  for 
a  valuable  consideration,  a  deed  of  conveyance  of  the  foUow- 

'  Adapted  from  the  case  of  Trow's    500;  affl'g  60  How.  Pr.,  190,  where 
Printing,  &c.,  Co.  v.  Hart,  85  if,  Y.,    the  affidavit  was  sustained. 

See  p.  338  of  this  Volume. 
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property  belonging  to    de-  (8M.)  Order    cancellii^    notice   of 

fendant  and  his  copartner.  pendency  of  action  and  at- 

(871.)  Affidavit  in  corroboration  by  tachment  of  real  property. 

the  fund  holder.  (876.)  Notice  of  motion  to  tax  aher- 
(872.)  Order  discharging  attachment  iff's  fees  on  attachment. 

as  to  partnership  fund.  (876.)  Order  taxing  sheriff's  fees  on 
(878.)  AffldaTit  to  move  to  vacate  attachment. 

notice  of  attachment  on  real 

property. 

1.  Motion  to  vacate  or  modify  attachment,  or  increase 
secv/rity,  on  original  papers.^ — To  vacate  or  modify  an 
attachment,  or  increase  the  security,  application  may  be  made 
on  the  original  papers,  (1)  to  the  court  (held  by  any  judge')  and 
on  notice ;  or,  (2)  to  the  judge  who  granted  it,  in  which  case 
the  application  may  be  made  either  in  court  or  out  of  court, 
and  without  notice ;  but  he  may  require  notice  to  be  given.' 

After  such  a  motion,  the  plaintiff,  even  if  he  has  appeared, 
cannot  oppose  on  fresh  proof,  but  is  confined  to  his  original  af- 
fidavits.* 

Such  motion  is  no  bar  to  a  subsequent  motion  to  vacate  on 
the  merits  upon  aflBdavits  on  defendant's  part.^ 

A  motion  is  deemed  to  be  on  the  original  papers  witMn 
these  rules,  and  not  upon  affidavits  on  the  defendant's  part, 
notwithstanding  the  necessary  affidavit  merely  to  obtain  an 
order  to  show  cause  is  used,'  or  that  the  moving  party,  being  a 
third  person,  presents  the  necessary  affidavit  to  show  the 
existence  of  the  lien,*  or  other  circumstances,  giving  him  a 
right  to  move,  and  excusing  delay.' 

2.  —  on  defendant'' s  papers.] — For  the  like  relief,  applica- 
tion may  be  made,  upon  affidavits  on  the  defendant's  part  (and 
on  notice),  (1)  to  the  court ;  or,  (2)  to  any  judge  of  the  court. 

'  Ruppert «.  Haug,  87  N.  F.,  141;  s.  c,  63  Eow.  Pr.,  364;  1  Civ.  Pro. B., 411. 

■'  N.  Y.  Code  Civ.  Pro.,  §  683,  first  clause. 

^  Steuben  Co.  Bk.  v.  Alberger,  75  N.  T.,  179  (where  court  relied  on  anal- 
ogy to  cases  of  injunction).  N.  Y.  Code  Ci-o.  Pro.,  §  637 ;  and  arrest,  H., 
§  568;  B.  P.,  Trow's  Printing,  &c.,  Co.  t>.  Hart,  85  N.  Y.,  500;  Dickinson  «. 
Benham,  13  Abb.  Pr.,  158;  Buhl  v.  Ball,  41  Hun,  61,  65,  holding  that  in 
such  a  case  the  plaintiff  cannot  supply  defects  in  the  original  affidavits). 

*  Thalheimer  v.  Hays,  103  N.  Y,  648;  s.  c,  3  If.  Y.  State  Bep.,  441. 

« Brewer  «.  Tucker,  18  Abh.  Pr.,  76. 

6  Steuben  Co.  Bk.  v.  Alberger,  75  N.  Y,  179;  rev'g  14  Sun,  379. 

'  Trow's  Printing,  &c.,  Co.  v.  Hart,  85  If.  Y,  500;  affl'g  9 
s.  C,  60  Sow.  Pr..  190. 
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Such  a  motion  the  plaintiff  may  oppose,  by  new  proof  by 
affidavits  on  his  part,  "  tending  to  sustain  any  ground  for  the 
attachment  recited  in  the  warrant,  and  no  other,  unless  the 
defendant  relies  upon  a  discharge  in  bankruptcy,  or  upon  a 
discharge  or  exoneration  granted  in  insolvent  proceedings  ;  in 
which  case  the  plaintiff  may  show  any  matter,  in  avoidance 
thereof,  which  he  might  show  upon  the  trial."  * 

A  motion  is  deemed  to  be  on  papers  on  defendant's  part 
within  these  rules  if  defendant  applies  on  plaintiff's  complaint 
as  well  as  on  the  original  papers  when  they  did  not  include  it ; ' 
or  on  affidavits  which  put  in  issue  any  of  plaintiff's  allegations, 
although  the  allegations  so  controverted  are  immaterial,^  or 
affidavits  which  go  to  support  any  ground  for  vacating,  as  dis- 
tinguished from  affidavits  merely  showing  the  standing  in  court 
of  the  moving  party  or  the  seasonableness  of  his  motion. 

3.  —  when  to  he  made.] — Such  motion  may  be  made  at 
any  time  before  the  actual  application  of  the  attached  property 
or  the  proceeds  thereof,  to  the  payment  of  a  judgment  recov- 
ered in  the  action.* 

It  is  not  precluded  by  the  fact  that  the  attachment  has  been 
discharged  upon  defendant  giving  security  for  the  debt ;  ^  nor 

'  W.  T.  Code  Civ.  Pro.,  §  683;  Coffin  «.  Stitt,  5  Civ.  Pro.  B.  {Browne), 
261  (holding  that  on  a  motion  on  an  affidavit  denying  the  debt,  plaintiff 
might  supply  evidence  that  the  debt  had  matured  before  suit  was  brought). 

Muser  v.  Lissner,  67  How.  Pr.,  509  (holding  that  where  defendant  moves 
to  vacate  on  an  allegation  that  the  debt  was  not  due  when  the  suit  was 
brought,  plaintiff  may  show  fraud  entitling  him  to  disregard  agreement 
for  credit). 

"  Ives  V.  Holden,  14  Hun,  403.  / 

3  Godfrey  v.  Godfrey,  75  N.  T.,  434. 

*  N.  Y.  Code  Civ.  Pro.,  §  683.  A  mere  levy  is  not  such  an  application. 
Woodmansee  v.  Rogers,  82  N.  Y.,  88;  affi'g  20  Hun,  385;  58  How.  Pr., 
489. 

The  motion  may  be  made,  after  final  judgment  and  execution  issued;  if  it 
be  before  application  of  the  proceeds.  Parsons  v.  Sprague,  3  Civ.  Pro.  B. 
(Browne),  390;  s.  c.  65  How.  Pr.,  151. 

And  if  denied,  appeal  is  proper,  even  after  such  application.  Market 
Natl.  Bk.  v.  Pacific  Natl.  Bk.,  30  Hun,  50;  rev'g  2  Civ  Pro.  B.  {Browne), 
330 ;  s.  c,  64  How.  Pr.,  1. 

As  to  the  right  to  move  to  vacate  a  void  attachment  even  after  judgment, 
see  Goodyear  Rubber  Co.  v.  Knapp,  61  Wis.,  133;  s.  c,  30  NorthweaUrn  Bep., 
657. 

5  Dusseldorf  v.  Redlich,  16  Hun,  634;  Olaflin  v.  Baere,  57  How.  Pr.,  78; 
a  p.,  Garbutt  «.  Hanfl,  15  Ahb.  Pr.,  189;  Currie  v.  Riley,  14  Weekly  Dig., 
407. 
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is  an  application  founded  on  the  objection  that  the  complaint 
fails  to  show  a  cause  of  action  on  which  an  attachment  could 
issue,  precluded  by  the  fact  that  a  motion  made  before  the 
complaint  had  been  filed  or  served,  had  been  denied.* 

4.  Who  may  move.] — A  defendant  may  move  without  put- 
ting in  a  general  appearance.*  Nor  is  he  precluded  from 
moving  by  the  facts  that  a  third  person  has  claimed  as  his  own 
the  property  attached,  and  the  plaintiff  has  given  a  bond  of 
indemnity  against  such  claim.' 

5.  Defendant  or  third  person  having  partial  interest.*] — It 
is  no  objection  to  such  a  motion,  either  on  the  part  of  a  defend- 
ant or  a  third  person,'  that  he  is  interested  in  only  a  part  of 
the  property  attached. 

6.  —  third  person.] — One  who  has,  even  subsequent  to  the 
attachment,  acquired  a  title  to,*  or  Hen  on'  any  part  of  the  at- 
tached, property  may  move  to  vacate  or  modify  the  warrant  or 
the  attachment  on  the  ground  of  the  insufficiency  of  the  affida- 
vits on  which  it  was  granted. 

But  the  burden  is  on  such  third  person  to  adduce  evidence 
of  a  valid  transfer  or  lien  in  support  of  his  claim.* 

'  Jf.  Y.  Code  Ow.  Pro.,  %  686. 

2  Manice  v.  Gould,  1  Abl>.  Pr.,  N.  8.,  255. 

3  WUtelegge  ®.  Witt,  13  Daly,  319. 

As  to  other  objections,  see  paragraph  1. 

*  Walts  ».  Nichols,  33  Hun,  376. 

«  Trow's  Printing,  Six,.,  Co.  v.  Hart,  85  N.  Y.,  500 ;  affl'g  9  Daly,  413. 

«  Trow's  Printing,  &c.,  Co.  v.  Hart,  35  N.  Y.,  500;  affl'g  9  Daly.  413. 

'Steuben  Co.  Bank  «.  Alberger,  75  N.  Y.,  179;  s.p.,  Natl.  Shoe,  &c.. 
Bank  v.  Mechanics,  Ac,  Bank,  89  i^T.  Y.,  440  (receiver  of  an  insolvent 
national  bank  appointed  after  the  issuing  of  the  attachment);  s. p..  Smith  a 
Davis,  39  Hun,  306;  s.c.,  3  Civ.  Pro.  R.  (Browne),  74;  Neal  «.  Sachs,  15 
Weekly  Dig.,  476;  Ruppert  ».  Haug,  87  iV".  F.,  141  (where  subsequent  judg- 
ment-creditor levied  execution  on  the  attached  property) ;  People's  Bank  v. 
Mechanics'  Bank,  68  How.  Pr.,  433  (such  subsequent  lienor  need  not  be 
made  a  party  to  enable  him  to  make  the  motion). 

Jacobs  «.  Hogan,  86  N.Y.,  343  (junior  attaching  creditor),  a  p.,  Dickin- 
son n.  Benham,  13  Abb.  Pr.,  158;  Brewer  «.  Tucker,  13  id.,  76;  Gasherie  v. 
Apple,  14  id.,  64;  Marine  Bank  «.  Ward,  35  Hun,  395  (general  assignee  for 
the  bene0t  of  creditors). 

As  to  foreign  assignee,  liquidators,  etc.,  compare  Hibernia  Natl.  Bk.  ». 
Lacombe,  31  Hun,  166;  affl'd  in  84  N.  Y.,  367 ;  Matter  of  Waite,  99  N.Y.,^t 

8  Davis  «.  Brooks,  14  Weekly  Dig.,  454  (holding  allegations  on  informa- 
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Form  No.  842. 
Notice  to  sheriff  that  property  levied  on  is  exempt.' 

[As  in  Form  815  to  the  *,  contmwmg]  exempt  from  levy 
and  sale  on  execution  by  reason  of  {stating  facts  establishing 
exemption]. 

[Date,  <&c.,  as  in  Form  804.] 


Form  No.  843. 

Affidavit  to  obtain  order  to  show  cause  why  attachment  should 
not  be  vacated. 

[Title  of  court  and  action.] 
[  Venue.] 

T.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney  for  the  defendant  herein ; 

II.  That  a  warrant  of  attachment  against  the  property  of 
said  defendant  was  issued  herein  on  and  about  the 

day  of  )  18    ,  under  which  the  sheriff  of  the  [city  and] 

county  of  ,  has  taken  possession  of  the  property  of  the 

said  defendant;  that  said  sheriff  is  now  in  possession  there- 
under. 

III.  That  the  defendant  desires  to  make  a  motion  to  vacate 
said  warrant  on  the  papers  on  which  the  same  is  granted,  and 
that  too  much  delay  and  expense  will  be  occasioned  if  a  notice 

tion  and  belief  that  the  moving  party's  attachment  had  been  levied  were  in- 
suflBcient). 

Delmore  ».  Owen,  44  Hun,  396  (holding  that  a  jurisdictional  defect  in 
the  attachment  of  the  moving  party,  appearing  on  the  record,  was  fatal). 

A  denial  of  an  execution  creditor's  motion  to  vacate,  on  the  ground  that 
his  judgment  is  invalid,  is  no  bar  to  a  subsequent  similar  motion  by  him  on 
the  ground  that  the  attachment  is  a  cloud  upon  a  title  claimed  by  him  to  the 
attached  property.  Steuben  County  Bk.  v.  Alberger,  %Z  N.  T.,  374;  s.c,  61 
How.  Pr..  227;  U  Weekly  Dig.,  379. 


'  The  law  does  not  require  written  (Brooks  v.  Hathaway,  8  Sun,  290) ; 

notice  in  order  to  render  the  oflBcer  and  for  convenience  of  proof,  it  will 

liable  (Finnin  «.   Malloy,  33  Super,  be  best  to  give  it  in  writing,  stating  the 

Ct.  [J.  £8.].  383),  but  notice  must  facts  on  which  the  claim  is  founded, 
be  given  within  a  reasonable   time 
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of  motion  be  given  for  tlie  first  Monday  of  ,  which  is  the 

earliest  day  such  notice  could  be  given.     Therefore,  deponent 
applies  for  an  order  to  show  cause,  returnable  the  of 

,18     . 

IV.  No  previous  application  for  such  order  has  been  made 
to  any  court  or  judge  [except,  i&o.      Seep.  2]. 

[Jurat.']  [Signature.] 


Form  No.  844. 

Order  to  show  cause  on  original  papers,  or  fresh  papers,  or  both, 
why  attachment  should  not  be  vacated  or  modified, '  or  security 
increased.' 

[Title  of  court  cmd  action.] 

Upon  the  warrant  of  attachment  granted  herein  on  the 
day  of  )  18     ,  and  the  papers  upon  which  it  was  granted 

[if  motion  is  on  fresh  papers,  add,  or  substitute — the  affidavit 
of  ,  a  copy  of  which  is  hereto  annexed — and,  may  add, 

the  answer*  already  served  herein],  and  on  motion  of  T.  Z,, 
attorney  for  defendant  [if  appearing  specially  say — appearing 
for  the  purposes  of  this  motion  only — or,  attorney  for  M.  N., 
— naming  third  person  who  moves]  ; 

Oedeeed,  that  plaintiff  show  cause  before  me  at 
[or,  before  this  court  at  a  special  term  thereof,  to  be  held  at 
chambers,  at  ],  in  ,  on  the  day  of  ,18    , 

at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  an  order  should  not  be  granted 
vacating  the  said  warrant  of  attachment  [or,  modifying  said 
warrant  of  attachment— s^afe'wp'  in  what  particulars — or,  re- 
.  quiring  an  increase  of  the  security  given  by  the  plaintiff* — or 
for  one  or  rnore  of  these  forms  of  relief,  together,  or  m  the  al- 
ternative], and  such  other  or  further  relief  as  may  be  just' 

'  As   to    motion    to    reduce    the  <  The  amount  of  security  is  dis- 

amount  of  the  attachment,  see  Trubee  cretionary.    lUggs  v.  Cleveland,  Ac, 

11.  Alden,  6  Eun,  75.  R.  E.  Co.,  31  Weekly  Dig.,  45. 

^  See  pp.  330-1,  as  to  policy  of  ap-  '  If  the  order  stops  here,  a  toM- 

plying  ex  parte,  or  on  motion,  and  iur  may  be  granted  for  substantial 

whether  to  the  court  or  the  judge.  grounds  on  the  papers,  but  not  for  ir- 

3  The  statute  of  limitations  is  not  regularity.    If  irregularities  are  speci- 

available,   unless   interposed   by  an-  fled,  but  this  previous  clause  omitted, 

swer.    Plimpton  «.  Bigelow,  12  Abb.  the  motion  may,  perhaps,  be  confined  to 

W.  C,  303  ;  B.  c,  29  Sun,  363;  reVd,  the  specified  grounds.    Therefore,  it  is 

on  other  grounds,  in  98  If.  Y.,  593.  well,  in  case  of  irregularity,  to  ask  the 
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[and  if  motion  is,  m  any  pari,  on  the  grovrnd  of  irregularity, 
add],  such  relief  being  also  asked  upon  the  following  grounds, 
among  others,  in  that  [here  designate  jparticulars  comjplained 
of;^  see  following  Forms,  8i6  to  859],  with  costs  of  this 
motion. 

[If  stay  is  granted,  add,]  and  in  the  meantime  and  until 
the  entry  of  the  order  upon  the  final  determination  of  this 
motion,  let  all  proceedings  on  the  part  of  the  plaintiff,  his 
attorney  and  the  sheriff,  his  deputies  and  agents,  be  stayed;  ex- 
cept to  protect  the  levy  heretofore  made. 

Service  of  a  copy  of  this  order  on  j  18     ,  shall 

be  sufficient. 

[Authentication  as  in  Form  491,  p.  3,  of  this  Vol.] 

[For  special  appea/ra/noe  where  defenda/nt  moves  and  does  not 
appear  generally,  see  Yol.  I,  p.  717,  Form  390.] 


Form  No.  845. 

Notice  of  motion  on  the  original  papers,  or  fi-esh  papers,  or  both,  to 
vacate  or  modify  the  warrant,  or  to  increase  the  security,  or 
both.' 

[Tide  of  court  and  action.] 

Please  take  notice,  that  upoji  the  warrant  of  attachment 
granted  herein  on  the  day  of  ,  18     [and  the  papers 

upon  which  it  was  granted  and  the  affidavit  of  ,  a  copy 

of  which  is  hereto  annexed, — and  the  answer  already  served 
herein],  the  undersigned  wiU  move  the  court,  at  a  special  term 
to  be  held  [or  if  wa/rramt  was  granted  hy  judge  out  of  court, 
may  say,  will  move  the  Hon.  J.  K.,]  at  the  county  courthouse 
[or,  city  hall]  in  the  city  of  ,  on  the  day  of  , 

at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  for  an  order  vacating  the  said  warrant  of 
attachment  [or,  modifying  said  warrant  of  attachment — stati/ng 
in  what  particulars — or,  requiring  an  increase  of  the  security 
given  by  the  plaintiff — or  for  one  or  more  of  these  forms  of  re- 
lief together,  or  in  the  alternative],  and  such  other  or  further  re- 
lief as  may  be  just  [and  if  motion  is,  in  any  part,  on  the  ground 

vacatur  generally  and  to  add  that  such  ton,  14  Weekly  Dig.,  126:    The  report 

relief  will  also  be  asked  upon  the  speci-  of  &  c,  in  26  Hun,  470,  omits  reference 

fied  grounds,  as  above.  to  this  point. 

'Vol.  I,  p.  147;  Stevens  v.  Middle-         '  See  notes  to  last  Form. 
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of  irregulwnty,add\  such  relief  being  also  asked  upon  the  fol- 
lowing grounds,  among  others,  in  that  \here  designate  paHwu- 
lars  com/plained  of ;  see  followmg  Forms,  846  to  858],  -with 
costs  of  this  motion. 

\_I>ate.]  [/Signature  and  office  address  of], 

Attorney  for 
[Address]  To  , 

Plaintiff's  attorney. 

[For  special  appearance,  see  Vol.  I,  p.  Ill,  Form  390,  In 
cases  where  that  ts  used,  the  above  signature  should  he  qualified, 
thus :  Attorney  for  T.  Z.,  for  purposes  of  this  motion  only.] 


STATEMENT  OP  GROUNDS  OF  MOTION  TO  VACATE  ATTACH- 
MENT  SUITABLE  TO  BE  INSERTED  IN  PRECEDING 
FORMS  OP  ORDER  TO  SHOW  CAUSE  OR  NOTICE. 

846.  Defect  of  affidavit.'] — That  the  paper  purporting  to  be  an  affldgvit 
of  A.  B.  is  defective  in  form  and  fact  in  that  [it  is  unsigned]. 

847.  Defect  of  warrant.] — That  said  warrant  does  not  [contain  a  proper 
recital  of  the  ground  of  such  attachment,  nor  of  any  ground  justifying  an 
attachment]. 

848.  Defect  of  security.'] — That  said  warrant  is  not  supported  by  any  un- 
dertaking [or,  that  the  undertaking  given  herein,  is  insufficient  in  amount— 
or,  not  acknowledged  by  the  signers  thereof — or  the  i 


849.  M>  proper  cause  of  action.] — That  no  sufficient  cause  of  action  for 
which  an  attachment  can  issue  is  shown  to  exist  by  the  papers  whereon  said 
warrant  was  granted  [or,  that  there  is  no  competent  or  sufficient  proof  in 
said  papers,  on  which  said  warrant  was  granted  to  show  to  the  satisfaction  of 
the  judge  who  granted  the  same,  that  a  cause  of  action  existed  in  favor  of 
plaintiff  against  the  defendant]. 

850.  Variance  as  to  cause  of  action^ — That  said  warrant  was  issued  upon 
an  alleged  cause  of  action  different  from  that  on  which  said  action  was 
brought,  as  appears  by  the  complaint. 

851.  Oounter-claimsl] — That  said  affidavits  do  not  show  that  the  plaintif 
is  entitled  to  recover  the  sum  claimed  over  and  above  all  counter-claims 
known  to  the  plaintiff. 

852.  Disregard  of  rule  35.^]— That,  although  previous  application  had 
been  made  for  such  attachment,  the  fact  was  not  disclosed  in  said  affidavit. 

853.  Non-residence  not  shown.] — That  the  defendant  is  not  [shown  to  be]  a 
non-resident  of  this  State.* 

854.  Absconding,  dke.,  not  sh/own.] — That  the  defendant  has  not  [been 
shown  to  have]  departed  from  the  State,  being  a  resident  thereof,  with  intent 

'  See  Vol.  I,  pp.  20,  44.  ^  See  Vol.  I,  p.  149. 

»  See  Vol.  I,  p.  461.  "  See  Vol.  I,  p.  648. 
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to  defraud  his  creditors,  or  to  avoid  the  service  of  a  summons  [or,  has  not 

been  shown  to  have — had  any  intent  to  defraud  his  creditors — vr,  removed  or 
disposed  of  his  property  with  intent — <6o.]. 

855.  AUegaiiong  on  information.'^'] — That  said  affidavits  on  which  said 
warrant  was  granted  are  fatally  defective,  in  that  the  material  averments 
thereof  are  either  upon  information  claimed  to  have  been  received  by  the 
affiants  without  averring  sufficient  reason  why  the  persons  giving  such  in- 
formation did  not  themselves  make  affidavits  in  respect  thereof,  or  because  it 
is  not  stated  in  said  affidavits  that  the  affiants  believed  such  information  to  be 
true,  or  because  certain  of  the  averments  are  upon  information  and  belief 
without  stating  the  source  of  such  information,  or  are  mere  conclusions,  or 
are  secondary  evidence. 

856.  Defect  of  sersiee  iy  publieation.^ — That  there  has  been  a  failure  to 
serve  the  defendant  either  personally  or  by  commencing  publication  within 
[thirty]  days  after  the  issuing  of  said  warrant. 

857.  —  That  the  alleged  order  for  service  by  publication  was  not  founded 
upon  a  complaint  duly  verified,  showing  a  sufficient  cause  of  action  against 
the  defendant.' 

858.  —  That  there  was  no  proof  by  affidavit  presented  to  the  judge  who 
granted  said  alleged  order  for  service  by  publication  of  the  additional  facts 
required  to  justify  the  granting  thereof. 

859.  Omission  to  serve.] — That  no  copy  of  the  affidavit  on  which  the  at- 
tachment was  issued  was  delivered  to  the  person  from  whose  possession  the 
attached  property  was  taken. 


Form  No.  860. 

Affidavit    for   subsequent   attaching   creditor's    motion  to  vacate 

attachment.  * 

[Title  of  court  and  action.] 
[  Venue.] 

H.  P.  M.,  being  duly  sworn,  says,  that  he  is  a  deputy 
sheriff^  in  the  office  of  the  sheriff  of  the  city  and  county  of 


'  See  p.  279,  of  this  Vol.  the  pretended  levy  was  made— held 

'  See  vol.  I,  p.  645.  insufficient  proof  of  such  a  lien  as 

5  See  Vol.  I,  p.  647.  would  give  the  moving  party  a  right 

"  See  p.  333,  of  this  Vol.  to  vacate.    Tim  «.  Smith,  9Z  N.  T , 

»  The  affidavit,  if  by  the  attorney,  87 ;  affi'g  65  Eow.  Pr.,  199;  s.  c,  13 

maybesupportedby  the  return  of  the  Abb.  N.  C,  31;  Davis  v.  Brooks,  14 

sheriff  and  certificate  that  the  proper-  Week.  Big. ,  454  (statement  of  acquisi- 

ty  is  the  same.      Where  the  affidavit  tion  of  lien,  on  information  and  belief). 

made  by  the  attorney,  averred  that  the  So  also  of  an  affidavit  made  by  the 

sheriff  levied  upon  property  under  the  managing  clerk  of  the  junior  cred- 

attachment  without  disclosing  the  at-  iters'   attorney,  on  information  and 

torney's  means  of  knowledge,  or  the  belief,  and  stating  that  the  deputy 

time  when  or  the  property  upon  which  sheriff  who  made  the  subsequent  levy 

Vol.  11—23. 


338  ABBOTT'S  NEW  PRACTICE. 

I.  That  on  or  about  the  of  j  18  ,  in  an  action 
in  the  Court,  brought  to  recover  dollars  and  inter- 
est, in  which  A.  B.  was  plaintiff  and  the  above-named  Y.  Z.  was 
defendant,  a  warrant  of  attachment  was  issued  to  the  said 
sheriff,  whereupon  the  said  sheriff,  acting  by  deponent,  his  said 
deputy,  duly  deputized  and  authorized  in  that  behalf,  duly 
levied  the  same  on  or  about  the  date  aforesaid,  upon  certain 
personal  property  of  said  defendant  [describing  if]. 

II.  That  on  or  about  the  day  of  ,  18  ,  in  an 
action  in  the  Court  of  ,  brought  to  recover 
dollars,  or  thereabouts,  in  which  C  F.  H.  was  plaintiff  and  the 
above-named  Y.  Z.  was  defendant,  a  warrant  of  attachment,  a 
copy  of  which  is  hereto  annexed,  marked  Exhibit  D.,  was 
issued  to  the  said  sheriff,  whereupon  the  said  sheriff,  acting  by 
deponent,  his  said  deputy,  duly  authorized  in  that  behalf,  on  or 
about  the  last  named  date,  and  subsequently  to  the  aforesaid 
previous  levy,  levied  the  same  upon  the  same  property  of  said 
defendant. 

III.  That  at  the  time  of  the  first  levy  as  aforesaid  the  said 
property  was  taken  into  the  custody  of  said  sheriff,  since  which 
time  it  has  continued  to  be  in  his  custody  and  possession.* 

ly.  [If  application  is  em  parte,  state  as  to  previous  applicor 
iion;  see  Form  490,  p.  2.  ]j  an  order  to  show  cause  is  ashed, 
state  as  to  previous  application,  and  also  the  condition  of  the 
cause  and  the  necessity  for  an  order  to  show  cause,  as  in  Form 
489,  p.  2.] 

[Jurat.]  [Signature.] 

Form  No.  861. 
Affidavit  for  an  assignee's  motion  to  vacate  attachment.* 

{^Title  of  court  and  action.] 
[  Yenue.] 

G.  C.  H.  being  duly  sworn,  says  : 

On  the  day  of  ,  18     ,  the  defendant  F.  W.  duly 

admitted  the  making  of  such  levy,         i  If  irregularity  is  relied  on  as  the 

but  was  unwilling  to  make  an  aflada^  ground  of  the  motion,  in  this  and  the 

vit,  and  no  positive  refusal  was  al-  following  affidavits,  specify  it  unless 

leged  and  no  fact  stated  by  the  deputy  it  appears  on  the  face  of  the  papers, 
sheriff  in  making  the  alleged  admis-  »  From  Marine  N.  Bk.  v.  Ward,  35 

sion  was  put  before  the  court.  Knud-  Siin,  395,  where  an  order  denying  the 

son  «.  Matuska  &  Craig  Furniture  Co.,  motion  was  reversed. 
1  Eow.  Pr..  N.  S..  152;  s.  c,  7  Civ.         See  p.  333  of  this  Volume. 
Pro.  B.  (Browne),  86. 
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executed  and  delivered  to  me  an  assignment  in  writing,  whereby 
he  assigned  to  me  all  his  individual  property  upon  trust  to  take 
possession  of  the  property  and  convert  it  into  money,  and  after 
paying  the  expenses  of  the  trust,  to  pay  first  the  individual 
indebtedness  of  said  "W.  to  his  individual  creditors,  if  sufficient 
should  be  realized  for  that  purpose,  and  if  not,  to  apply  the 
property  ratably  to  such  payment,  and  if  any  surplus  remained 
after  paying  such  individual  indebtedness,  to  apply  the  same  to 
the  payment  of  the  partnership  indebtedness  of  said  W.  as  a 
member  of  the  firm  of  G.  &  w .,  without  any  preferences  to 
any  -of  the  creditors,  either  individual  or  partnership.  I 
thereupon  duly  accepted  and  assented  to  such  assignment,  and 
such  assent  duly  appeared  in  writing  in  such  assignment ;  the 
said  assignment   was  on   said  duly  subscribed  and 

acknowledged  by  said  W.  and  by  myself,  and  recorded  in  the 
offices  of  tne  county  clerk  and  of  the  register  of  county, 

where  said  W.  resided,  and  also  of  county,  where  said  W . 

carried  on  his  business  at  the  date  thereof.  I  have  since  acted 
and  am  now  acting  as  assignee  for  the  benefit  of  the  creditors 
of  said  F.  W.  under  such  assignment,  and  as  such  have  an 
interest  in  his  property  which  has  been  attached  in  this  action, 
which  interest  was  acquired  after  said  property  was  so  attached, 
and  on  ,  as  aforesaid. 

[If  a^pplicaUon  is  ex  parte,  state  as  to  previous  application,' 
see  Form  490,  p.  2.  If  an  order  to  show  cause  is  ashed,  state 
as  to  previous  application,  and  also  the  condition  of  the  cause 
and  the  necessity  of  an  wder  to  show  cause,  as  in  Forrn  489, 
p.  2.] 

[Jurat.]  [Signature.] 

Form  No.  862. 

Affidavit  on  motion  to  vacate  attachment  by  one  claiming  under  a. 
transfer  from  defendant  subsequent  to  attachment.* 

[Title  of  court  am.d  action.] 
[  Venue.] 

M.  E".,  being  duly  sworn,  says : 

I.  That  on  or  about  the         day  of  ,  18     ,  the  above- 

named  defendant  Y.  Z.  executed  and  delivered  to  deponent,  for 
a  valuable  consideration,  a  deed  of  conveyance  of  the  foUow- 

>  Adapted  from  the  case  of  Trow's    500;  affl'g  60  Sow.  Pr.,  190,  where 
Printing,  &c.,  Co.  v.  Hart,  85  Jf.  T.,    the  aflSdavit  was  sustained. 

See  p.  333  of  this  Volume. 
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ing  described  premises  [description'].    And  that  said  deed  was 
duly  recorded  in  the  office  of  ,  on  the  day  of  , 

18    ,  in  book        ,  p.        ,  of  Conveyances. 

II.  That  on  the  day  of  ,  18  ^  warrant  of 
attachment  was  granted  in  this  action  by  Hon.  J.  K.,  one  of  the 
justices  of  this  court  \_or,  county  judge  of  county],  and 
tiled  in  this  court  against  the  property  of  the  above-named 
defendant  Y.  Z.,  and  among  other  property  levied  upon  under 
said  attachment,  were  the  premises  above  described. 

III.  That  a  judgment  was  entered  in  said  action,  as  "de- 
ponent is  informed  and  believes,  on  the  day  of  , 
18  ,  against  the  said  defendant  for  the  sum  of  dollars, 
but  that  no  part  of  the  said  attached  property  has  been  applied 
to  the  payment  of  the  judgment  recovered  in  said  action,*  and 
said  judgment  remains  unpaid  [state  source  of  information]^ 
and  said  attachment  remains  in  force,  and  is  claimed  by  plaintiff 
to  be  a  lien  on  said  premises. 

lY.  That  at  the  time  of  the  execution  and  delivery  of  said 
deed  of  conveyance  to  deponent,  said  attachment  had  been 
levied  upon  said  pieces  and  parcels  of  land,  but  deponent  had 
no  knowledge  of  the  fact. 

y.  That  said  conveyance  was  before  any  judgment  had  been 
entered  in  the  above  action. 

YI.  That  deponent  is  the  sole  owner  of  said  premises,  and 
has  been  since  the  said  day  of 

[If  there  has  ieen  delay  in  moving,  add  excuse,  as  thus:] 
YII.  That  the  reason  why  the  motion  was  not  made 
sooner  is  that  the  defendant  T.  Z.  told  deponent  from  time  to 
time  since  he  learned  said  property  had  been  levied  upon,  that 
the  plaintiff  had  agreed  to  release  it  from  said  attachment,  and 
would  do,  so,  and  deponent  believed  that  it  would  be  done, 
without  obliging  him  to  resort  to  a  motion  to  have  it  done. 

YIII.  That  a  notice  of  the  said  attachment,  for  the  sum 
of  dollars,  with  a  description  of  said  premises,  was  on 

the  day  of  last  filed  in  the  county  clerk's  office, 

in  the  [city  and  county]  of 

[If  application  is  ex  parte,  state  as  to  previous  appUcation; 
see  Form  490,  p.  2.    If  an  order  to  show  cause  is  ashed,  state 

-, — #~— . ■ . — 

1  See  p.  332. 
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as  to  previous  application,  and  also  tlie  condition  of  the  cause 
a/nd  the  necessity  for  an  order  to  show  cause,  as  in  Farm  489, 
p.  2.] 

\Jurat.']  [Signature.l 

Form  No.  863. 
Affidavit  to  vacate  attachment  on  the  ground  of  unexpired  credit.' 

{^Title  of  court  and  action.] 
[  Yenue.l 

Y.  Z.  being  duly  sworn,  says : 

I.  I  am  the  person  named  as  defendant  herein,  and  reside 
at  ,  in  [New  Jersey]. 

II.  I  formerly  carried  on  business  as  a  manufacturer  of 
shoes  at  No.  street,  city,  where  on  last,  I 
had  a  large  quantity  of  property. 

III.  On  that  day  I  made  a  general  assignment  for  the 
benefit  of  my  creditors  without  preferences,  and  delivered  that 
property  to  my  assignee,  and  left  it  in  his  possession. 

lY.  I  am  informed  and  believe  that  on  the  sheriff 

of  the  [city  and]  county  of  seized  that  property  under 

the  warrant  of  attachment  issued  herein,  and  has  held  posses- 
sion of  it  ever  since. 

Y.  I  am  informed  and  believe  that  this  action  is  brought  to 
recover  the  sum  of  dollars  upon  my  alleged  breach  of 

contract  to  pay  the  purchase  price  of  merchandise  sold  and 
delivered  by  plaintiffs  as  partners  under  the  firm  name  of  F.  B. 
&   Co.,  to  me  on  and  between  and  in  the 

present  year. 

YI.  The  last  mentioned  sum  is  the  aggregate  very  nearly 
of  invoices  of  merchandise  bought  by  me  of  F.  B.  & 

Co.,  on  and  between  the  date  last  mentioned,  each  on  a  credit 
of  months  from  the  date  of  invoice ;  and  at  the  date  the 

warrant  of  attachment  issued  in  this  action,  the  credit  upon 
only  four  of  such  invoices,  and  to  the  sum  of  dollars,  had 

expired,  and  the  credit  on  of  such  invoices,  aggregating 

dollars,  had  not  expired. 


•From  an  unreported  case.  Plaint    iff  may  meet  this  by  showing  fraud. 

SeeD.  331. 
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VII.  The  following  schedule  is  a  correct  statement  of  the 
invoices  bought  by  me  upon  credit  as  aforesaid,  and  shows 
truly  the  date  when  each  was  bought,  the  amount  of  each,  and 
the  date  when  each  was  and  is  payable.  It  is  compiled  from 
my  books  and  from  the  bills  rendered  me  by  the  plaintiffs, 
\_Add  schedule.] 

YIII.  The  last  eight  of  such  invoices,  amounting  in  the 
aggregate  to  dollars,  are  not  yet  due.    I  annex  to  this 

affidavit  the  original  invoices  and  statement  received  from 
the  plaintiffs  by  me,  marked  respectively  A,  B,  0  and  D, 
showing  the  terms  of  credit  to  have  been  months  on 

each  of  the  last  aforesaid  invoices. 

IX.  I  am  advised  and  believe  that  as  to  dollars  of 
the  claim  herein  there  had  been  no  breach  of  contract  when 
this  action  was  commenced,  and  that  as  to  dollars  there- 
of there  has  been  no  breach  yet. 

X.  The  summons  in  this  action  has  not  been  personally 
served  upon  me  within  the  State  of  New  York,  and  I  have 
not  appeared  in  this  action.  I  appear  now  for  the  sole  and 
special  purpose  only  of  moving  to  vacate  the  attachment 
herein,  and  not  otherwise. 

[If  order  to  show  cause  is  aslsed,  state  as  to  previous  appli- 
caUon  and  the  necessity  of  the  order,  as  in  Form  489,  p.  2.] 
[cTwa^.]  [Signature^ 

Form  No.  864. 
Order  vacating  attachment. 

\Cajptiorh  and  recitals,  according  to  the  case,  as  in  Form  492  or 
493,  p.  3,  of  this  Yolume.  For  a  variety  of  recitals,  often 
important  on  these  motions,  see  Yolume  I,  p.  285,  c6c.] 

Ordered,  that  the  attachment  granted  herein  on  the 
day  of  ,  18    ,  against  the  property  of  the  defendant 

,  be  vacated  [and  the  sureties  on  the  undertaking  given 
thereon  exonerated  and  discharged]  on  the  ground  that  [sped- 
fying  ground^]. 

1  See  last  thirteen  Forms ;  and  Vol-  If  the  order  vacating  does  not  state 

lime  I,  p.  392.  the  ground,  it  will  be  presumed  in  the 

Ad  order  vacating  the  warrant,  if  Court  of  Appeals  that  the  motion  was 
it  does  not  state  the  ground,  may  be  granted,  in  the  exercise  of  the  discre- 
sustained  on  any  legal  ground  appear-  tion  which  the  court  has  on  such  ap- 
ing in  the  case.  Pomeroy  i>.  Moss,  plications  (unless  perhaps  it  may  be 
15  Week.  Big.,  35.  that  the  notice  of  motion  or  order  to 
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[  Where  plaintiff  is  allowed  to  retain  attachment  on  gvoing 
further  security,  may  add  :^  unless  within  [three]  days  after 
the  entry  and  service  of  this  order  the  plaintiff  files  and  serves  a 
further  undertaking  in  addition  to  that  heretofore  given  herein, 
to  answer  to  the  defendant  in  the  sum  of  dollars  for  all 

damages  which  have  resulted  or  may  result  from  said  warrant 
of  attachment  and  the  levy  thereof  upon  defendant's  property, 
and  pay  $10  costs  of  this  motion,  the  sureties  upon  said  under- 
taking to  justify  upon  notice  if  excepted  to. 

[Where  collections,  (&c.,  have  leen  made,  may  add:]  Oe- 
DEEED,  also,  that  any  and  all  proceeds  of  sales  and  moneys  by 
said  sheriff  collected,  and  all  the  property  attached  remaining 
in  his  hands,  be  delivered  and  paid  by  him  to  the  defendant  or 
his  agent,  and  released  from  the  attachment. 

[  Where  stay  is  ordered  on  condition,  state  it,  for  instance 
thus;^]  Okdeeed,  ftjethee,  that  pending  the  hearing  and 
decision  of  an  appeal  from  this  order,  all  proceedings  of  the 
defendants,  their  servants  and  agents,  with  reference  to  the 
property  on  which  said  attachment  has  been  levied,  be  and  the 
same  hereby  are  stayed,  on  condition : 

First,  that  the  plaintiff  forthwith  file  and  serve  his  notice  of 
said  appeal,  and  place  the  same  upon  the  calendar  of  the 
general  term  of  this  court. 

Second,  that  within  [eight]  days  from  the  entry  hereof  the 
plaintiff  file  and  serve  an  undertaking  in  the  sum  of  dol- 

lars, with  two  sufficient  sureties,  to  the  effect  that  if  this  order, 
or  any  part  thereof,  is  affirmed  on  appeal,  or  if  said  appeal  is 
dismissed,  the  appellant  will  pay  on  demand  the  sum  recovered 
or  directed  to  be  paid  by  the  order,  or  the  part  thereof  as  to 
which  it  is  affirmed,  and  also  any  and  all  damages  that  may 
result  to  defendants  from  said  stay  of  proceedings,  not  exceed- 
ing said  sum  of  dollars,  the  sureties  on  said  undertaking 
to  justify  according  to  law,  if  excepted  to :  and  it  is  further 

Oedeeed,  that  upon  the  failure  or  omission  of  the  plaintiff 
to  perform  any  of  the  above  mentioned  conditions,  flie  stay 
herein  shall  fall  and  this  order  shall  become  absolute. 

show  cause,  by  specifying  only  a  dif-         Nor  will  the  Court  of  Appeals  look 

ferent  ground,  might  preclude  this;  or  into  the  opinion  of  the  court  below  to 

unless  the  general  term  order  assigns  supply  such  omission  in  the  order. 

a  ground);  and  that  exercise  of  dis-  Brooks  v.  Mexican,  &c.,  Construction 

cretion  includes  as  a  general  rule  the  Co.,  93  If.  Y.,  647. 
sufficiency  of  the  proofs.    Thorington         '  For  other  conditions,  see  Volume 

«.  Merrick,  101  JT.    T.,   5 ;  Bate  v.  I,  pp.  394,  897. 
McDowell,  97  Jff.   Y.,  646;  Tracy  v. 
KiBt  NatL  Bk.,  37  N.  7.,  533. 
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Oedbeed,  that  the  plaintiff  pay  defendaiit  ten  dollars,  costs 
of  this  motion.^ 

[Authentication  as  in  Form  491,  p.  3,  of  this  Vohime.] 

Form  No.  865. 

Notice  of  motion  to  discharge  attachment,  as  to  all  or  part  of  tlie 
property,  on  giving  security.' 

[Title  of  court  and  action.] 

Please  take  notice,^  that  on  [describing  papers,  if  any],  I 
shall  move  this  court  at  a  special  term,  to  be  held  [at  cham- 
bers] at  the  City  Hall  [or,  the  County  Court  House],  in  , 
on  the  day  of  ,  18  ,  at  o'clock  in  the 
noon,  or  as  soon  thereafter  as  counsel  can  be  heard  [or,  shall 
move  before  Hon.  J.  K. — naming  Judge  who  granted  the  war- 
rant—at his  office,  in  the  city  of  '  ,  on  the  day  of 
,18  ,  in  the  noon],  for  an  order  that  the  attach- 
ment granted  in  this  action,  and  dated  the  day  of  , 
be  discharged  as  to  all  the  property  attached  [or,  if  the  relief 
is  sought  only,  as  to  a  part,  specify  the  part],  on  giving  due 
security. 

[Date.]  [Signature  and  office  address  of], 

[Address  to].  Attorney  for  [defendant  W .  X.]. 

Plaintiff's  attorney. 

Form  No.  866. 
Undertaking  to  obtain  discharge  of  property  attached.* 

[Title  of  the  court  and  action.] 

A  warrant  of  attachment  having  been  issued  in  the  above 
action,  to  the  sheriff  of  the  [city  and]  county  of 

1  See  Volume  I,  p.  388.  ga  ii.  Benoist,  7  Bobt,  199 ;  s.  c,  33 

s  Notice  of  this  motion  is  not  es-  How.  Pr.,  129;  Wright  «.  Rowland, 

sential,  unless  directed  by  the  court  or  36  Bow.  Pr.,  248,  and  see  reversal  of 

judge  {N.  T.   Code  Vw.  Pro.,  §  696),  B.  c.  in  4  Aib.  Ct.  App.  Bee.,  649,  652. 
except  that,  if  the  application  is  made         '  If  the  defendant  moves  and  has 

only  in  behalf  of  some  of  the  defend-  not  already  appeared,  add  notice  of 

ants  where  there  are  two  or  more,  appearance  as  in  Forms  385,  387,  Vol- 

then,  under  §  689,  at  least  two  days'  ume  I,  p.  713. 
notice  of  the  application,  with  a  copy         *  In  this  case  there  must  he  two  or 

of  the  afifldavit  relied  on,  must  be  more  sureties  (]!f.  Y.  Code  Civ.  Pro., 

served  upon  the  plaintifPs  attorney.  §  688),  unless  one  is  a  FideUty  or 

The  motion  maybe  made  amr time  Guaranty   company.    Volume  I,  p- 

before  final  judgment.    Jf.   T.  Code  468. 

Os®   Pro.,  §  687;  Spencer  v.  Rogers         It  is  not  essential  that  defendant 

Loco.  Works,  13  Abb.  Pr.,  180 ;  Zere-  also  sign.    §  811,  Volume  I.  p.  469. 
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[against  the  property  of  the  defendant]  ;  and  the  above-named 
having  appeared  in  the  action,  and  now  applying 
\oT,  being  about  to  apply]  to  the  judge  who  granted  the  war- 
rant {or,  to  the  above-mentioned  court],  for  an  order  to  dis- 
charge the  same  [as  to  a  part  of  the  property  attached  *J  : 

Now,  THEEEFOBE,  WO,  M.  N".,  of  No.  Street,  in 

the  city  of  ,  and  county  of  ,  merchant,  and 

O.  P.,  of  No.  street,  in  said  city,  merchant,  hereby  joint- 

ly and  severally  undertake,  pursuant  to  the  statute:  that  said 
wUl,  on  demand,  pay  to  the  above-named  plaintiff 
the  amount  of  any  judgment  which  may  be  recovered  against 
the  defendant  in  this  action  [or,  if  the  imdertaking  is  given  iy 
one  of  seoeral  defendant,  say:  which  may  be  recovered 
against  any  of  the  defendants  in  this  action — or,  if  proof  of 
separate  property^  has  leen  made,  say :  which  maybe  recovered 
in  this  action  against  the  said — name  of  appUeam^t — either  alone 
or  jointly  with  anj  other  defendants],  not  exceeding  [at  least 
equal  to  the  plaimMf  s  demand,  or  at  the  defendanfs  option,  the 
appraised  value  of  the  property  attached^]  dollars,  with 

interest. 

[Date.'l  [Signatures.'] 

[Acknowledgment  or  proof,  as  in  Form  465,j?.  6 ;  Affidavit 
suffidenoy,  as  in  Forms  496-498,  p.  6;  and^ Approval,  as 
in  Form  499,^.  7.] 

[File  wndertaking  with  clerh  of  the  court,  and  serve  certified 
copy  with  notice  of  filing.  See  Form  500,  p.  8 ;  Justifica- 
tion in  case  of  exception,  as  hy  bail  upon  arrest.  If.  Y. 
Code  Gim.  Pro.,  §  690,] 


Form  No.  867. 
Order  discharging  attached  property  on  security  being  given.' 

[Namm  of]  Court  [or,  if  court  order]  At  a  special  term  [<&g., 

as  in  Form  493,  p.  4,  of  this 
Volume], 
[Tide  of  action.] 

The  defendant  [name,  if  only  one  of  several],  having  ap- 
peared in  this  action,  and  having  given  sufficient  security  for 

•  One  undertaking  will  not  suflBce         ^  K  Y.  Code  Oit,  Pro.,  §  688. 
to  discharge  attachments  in  two  dif-         ''  From  Ellsworth  a.  Scott,  3  Ahb. 

ferent  actions.    Walton  «.  Daly,  17  N.  C,  9. 
Sun,  601. 


346  ABBOTT'S  NEW  PRACTICE. 

the  plaintiff's  demand  [or  otherwise^  indicate  natiwe  or  object 
of  the  security,  and,  if  application  is  by  one  of  several  defend- 
ants, making  proof  of  separate  ^property,  say,  and  said 
having  made  proof  by  affidavit  to  the  satisfaction  of  the  court 
— or,  the  undersigned— that  the  property  with  respect  to  which 
the  application  is  made,  belongs  to  him  separately] : 

Oedered,  that  the  attachment  granted  by  [me]  against  the 
property  of  the  above-named  Y.  Z.  on  the  day  of         , 

18  ,  be  and  the  same  is  hereby  discharged  as  to  the  whole'  of 
said  property  \pr  if  as  to  part  only,  spedify  which  part],  and 
that  the  sheriff  deliver  the  property  so  attached  and  remaining 
in  his  hands,  as  required  by  law.* 

\_Date  and  signature  of  judge  with  Initials  of  title.] 
[Or,  if  court  order]  Enter :  [signature  by  initials  of  name 
and  title.] 


Form  No.  868. 

Affidavit '  to  move  to  discharge  attachiuent  as  to  interest  of  a 
copartner  in  leviable  property.^ 

[Title  of  court  and  action.] 
[  Venue.] 

M.  H".,  being  duly  sworn,  says : 

1.  That  the  ahove-named  defendant  Y.  Z.,  and  this  depo- 
nent, are  and  have  been,  at  all  the  times  hereinafter  mentioned, 
partners  composing  the  firm  of  Y.  Z.  <fe  Co.,  in  the  business 
of  ,  at  No.  street,  in  the  city  of  , 

county  of  ,  in  this  State,  where  they  have  [hriefii/ 

describing  property],  belonging  to  them  in  equal  shares  [or 
otherwise — here  state  distinctly  the  relatvoe  interests  of  th 
pa/rtners  so  as  to  show  the  value  of  the  defendamSs  interest]. 

'  The  order  should  state  whether  ial  circumstances,  it  is  best  to  omit 

the  discharge  applies  to  the  whole  or  them.    Id. 

a  part  only;  and  if  the  latter,  what         ^  pop  notice,  see  Form  No.  865. 

part.    Ellsworth  v.  Scott,  3  Abb.  If.  Application  is  to  he  made  to  the  judge 

C,  9,  which  see,  for  the  practice  in  who  granted  the  warrant  or  to  the 

obtaining  a  discharge.  court.    iV.  T.  Oode  Civ.  Pro.,  §  693. 

*  As  a  general  rule,  it  is  even  less  The  object  of  this  remedy  is  to  re- 
necessary  now  than  it  was  before  the  lieve  against  the  rule  in  Smith  '• 
new  code,  to  insert  directions  as  to  the  Orser,  42  iV".  Y.,  132;  afiB'g  43  Barb-, 
manner  of  the  re-delivery;  and  unless  187;  GoU  v.  Hinton,  8  Abb.Pr.i^- 
such  directions  are  called  for  by  spec-  See  also  Staats  ».  Bristow,  73  ilT.  i-i 

364. 
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II.  That  this  action,  is  brought  against  deponent's  said  part- 
ner, on  a  cause  of  action  against  him  alone,  and  this  deponent 
has  not  been  made  a  defendant  therein ;  and  is  not,  nor  is  he 
alleged  to  be,  liable  in  any  waj  thereon. 

III.  That  on  the  day  of  ,  18  ,  a  warrant  of 
attachment,  granted  herein,  against  the  property  of  said  Y.  Z., 
was  levied  by  the  sheriflE  of  the  [city  and]  county  of  , 
upon  the  interest  of  the  said  defendant  Y.  Z.  iu  the  aforesaid 
goods  and  chattels,  and  the  said  sheriff  has  [here  state  faets  as 
to  levy  and  possession] . 

lY.  That  [here  state  the  condition  of  cause,  showing  that] 
final  judgment  has  not  yet  been  entered  in  the  action. 

Y.  [Sere  allege  any  ground  "besides  copartnership  interest, 
which  may  he  relied  on  as  impeaching  the  attachment.] 

YI.  [May  also  allege  facts  tending  to  fix  value;  or  deter- 
mining the  sufficiency  of  sureties  offered.] 

[If  application  is  ex  paHe,  state  as  to  previous  applica- 
tion /  see  Form  490,  p.  2.  If  an  order  to  show  cause  is  asked, 
state  as  to  previous  application,  and  also  the  condition  of  the 
cause  and  necessity  of  order  to  show  cause,  as  in  Form  489, 
p.  2.] 
[Jurat.]  [Signature.] 

Fonn  No.  869. 

Undertaking  on  application  to  discharge  interest  in  partnership 
goods  and  chattels  from  attachment. 

[Title  of  court  and  action.] 

M.  N.,  of  ,  now  applying,  or  being  about  to  apply 

for  an  order  that  the  attachment  heretofore  issued  in  this 
action  to  the  sheriff  of  the  [city  and]  county  of  , 

against  the  property  of  the  defendant  Y.  Z.,  be  discharged  as  to 
the  interest  of  said  Y.  Z.  in  the  goods  and  chattels  of  the  firm 
ofM.  N.  and  Y.  Z.: 

Now,  THEEEFOEE,  ws  [naming  at  least  two  sureties,  with 
their  residences  and  occupations;  see  Vol.  l,p.  461],  do  hereby 
jointly  and  severally  undertake,  pursuant  to  the  statute,  that 
we  will  pay  to  the  sheriff  of  the  [city  and]  county  of  ,  on 

demand,  the  amount  of  any  judgment  which  may  be  recovered 
against  said  defendant  Y.  Z.,  herein,  or  which  may  l>e  recov- 
ered against  him  in  any  other  action  wherein  said  [naming  the 
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applicant  copartner]  is  not  a  defendant  \(>r,  are  not  defend- 
ants], and  wherein  a  warrant  of  attachment  or  an  execution 
may  come  to  the  hands  of  the  said  sherifE  of  the  [city  and] 
county  of  ,  at  any  time  before  the  aforesaid  warrant 

of  attachment  is  vacated  or  annulled,  not  exceeding  the  sum 
of  dollars  [which  must  not  ie  less  than  the  value  of  the 

defendants  interest  in  the  goods  or  chattels  seised.'] 

[Date.]  [Signature.] 

[Acknowledgment  or  proof  as  in  Form  4:95,  p.  6;  Affida- 
vit of  sufficiency  as  in  Forms  496-498,  pp.  6  and  7.  Order 
fixing  amount  and  approving  undertahing,  as  in  Form  499, 
i'.T.] 

[The  order  of  discharge  may  le  easily  adapted  from  Form 
867.] 


Form  No.  870. 

Affidavit  to  move  to  discharge  attachment  as  to  uon-leviable  prop- 
erty belonging  to  defendant  and  his  copartner.' 

[As  in  Form  868,  to  the  *.] 

II.  That  said  firm,  since  the  said  day,  has,  from  time  to 
time,  for  the  account  of  its  numerous  customers  and  dealers  in 

,  caused  stocks,  bonds  and  gold  to  be  bought  and  sold 
in  New  York,  through  H.  &  Co.,  brokers  in  New  York,  and 
correspondents  of  said  firm  of  W.,  F.  &  S.,  and  that  margins 
and  moneys  derived  from  and  furnished  by  the  customers  and 
dealers  of  said  firm  in  ,  from  time  to  time,  since  said 

day,  have  been  forwarded  to  and  remitted  to  said  firm  of  H.  & 
Co.,  to  serve  as  moneys  and  margins  in  their  hands  on  account 
of  the  transactions  entered  into  by  them,  for  the  account  of  the 
said  firm,  acting  as  brokers  for  dealers. 

III.  That  all  the  moneys,  funds,  credits  and  property  of  said 
firm  of  W.,  F.  &  S.,  standing  to  their  credit  with,  or  held  bv 
said  firm  of  H.  &  Co.,  were  remitted  by  said  firm  of  W.,  F.  & 
S.,  since  this  deponent  became  a  member  of  said  firm,  and  are 
applicable  and  should  be  applied  in  settlement  of  the  affairs 
and  liabilities  of  said  firm  as  at  present  constituted,  and  that 
the  rights  and  interests  of  its  creditors  and  this  deponent  may 

1  This,  with  the  afiSdavit  in  cor-  234     Compare  Smith  ■».  Orser,  42  S. 

roboration.  were  sustained  by  Barry  v.  T.,  132;  affl'g  43  Barb.,  187,  and  N. 

Fisher,  8  Abb.  Pr.,N.  8..  369;  to  same  T.  Code  Civ.  Pro.,  §  693. 
effect,  Weston  v.  Conant,  1  City  Ct., 
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be  and  are  seriously  injured  by  the  attempt  to  attach  the  funds 
and  property  standing  to  the  credit  of  the  present  firm  on  ac- 
count of  [designating  the  alleged  cause  of  action  against  the 
oldfivTri],  and  which  took  place,  if  ever,  several  months  before 
deponent  became  a  member  of  said  firm,  and  that  the  under- 
taking given  on  the  issuing  of  this  attachment  herein  is  utterly 
inadequate. 

\]f  ajypTAcation  is  ex  parte,  state  as  tojprevious  application; 
see  Form  490,^.  2;  if  an  order  to  show  cause  is  ashed,  state 
as  to  previous  application,  and  also  the  condition  of  the  cause, 
and  the  necessity  of  an  order  to  show  cause,  as  in  Form  489, 
J?.  2. 

[Jurat]  [Signature.] 


Form  No.  871. 

Affidavit  in  corroboration  by  the  fimd  holder. 

[Title  of  court  and  action.] 
[  Venue.] 

C.  H.,  of  ,  being  duly  sworn,  says : 

I.  That  he  is  a  member  of  the  firm  of  H.  &  Co.,  upon 
whom  an  attachment  in  this  action  has  been  served,  and  that 
upon  the  day  of  ,18  ,  his  said  firm  of  H.  &  Co. 
duly  made  and  delivered  to  the  sheriff  of  the  [city  and]  county 
of  ,  a  certificate,  of  which  a  copy  is  hereunto  annexed, 
marked  "  B,"  which  certificate  was  accompanied  by  an  account 
or  statement  of  the  stock  and  gold  which  the  deponent's  said 
firm  was  carrying  for  the  firm  of  W.,  F.  &  S.,  of 

II.  That  all  moneys  and  other  property  in  the  hands  of  de- 
ponent's firm,  and  belonging  to  the  said  firm  of  "W.,  F.  &  S., 
have  been  so  received  from  the  new  firm  since  the  day 
of  J  18  ,  and  are  held  by  deponent's  firm  as  margins 
on  account  of  transactions,  for  said  last-mentioned  firm,  which 
is  composed  of  the  defendants  in  this  action  and  W.  W.  K., 
which  was  formed  on  the  said  day,  and  of  which  deponent's 
firm  then  had  notice. 

III.  That  deponent's  firm  has  no  moneys  or  property  be- 
longing to  the  firm  of  W.,  F.  &  S,,  as  the  said  last-mentioned 
firm  was  constituted  prior  to  said  day. 
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lY.  Deponent  further  says,  that  the  attachment  operates 
very  injuriously  upon  the  interests  of  deponent's  said  firm,  and 
of  the  said  W.  W.  E.,  and  of  the  present  firm  of  -which  he  is  a 
member,  and  of  his  and  their  correspondents  and  agents. 

[Jurat.']  [Siffnature.] 


Form  No.  873. 
Order  discharging  attachment  as  to  partnership  Aind.' 

ICaption  as  in  Fwm  492  or  493,  p.  4,  of  this  Vol.'] 

On  reading  \ifnot  already  filed,  add:  and  filing]  the  affi- 
davit on  which  the  attachment  in  this  action  was  granted,  veri- 
fied by  A.  B.,  on  the  day  of  ,  18  ,  and  the  attach- 
ment and  notices  thereof,  served  by  the  sheriff  on  Messrs,  H. 
&  Co.,  the  aflidavits  of  W.  W.  R.  [c&c],  verified  [cfcc],  the 
certificates  made  and  delivered  to  the  sheriff  by  H.  &  Co.,  and 
the  order  to  show  cause  heretofore  granted  on  the  day 
of  )  18  ,  and  proof  of  due  service  thereof  [and  an  un- 
dertaking given  on  the  part  of  "W.,  F.  &  S.,  dated  the 
day  of  ,  18  ],  and  after  hearing  F.  M.,  in  support  of 
said  order  to  show  cause  [appearing  specially  on  behalf  of  the 
above-named  ,  for  the  purpose  of  the  motion  only], 
and  A.  T.,  in  opposition ;  and  due  deliberation  being  had: 

Oedeeed,*  that  the  execution  of  the  attachment,  and  the 
service  of  the  notices  by  the  sheriff  of  the  city  and  county  of 
,  of  the  attachment  issued  herein  on  H.  &  Co.,  be  and 
the  same  are  hereby  declared  ineffectual  for  the  purpose  of  atr 
taching  the  funds,  balances,  and  property  in  their  hands,  stand- 
ing to  the  credit,  or  held  for  the  account,  of  the  present  firm  of 
W.,  F.  &  S.,  composed  of  the  defendants  and  W.  W.  R. 

And  it  is  fuethee  oedeeed,  that  the  funds,  balances,  and 
property  with  said  H.  &  Co.,  so  standing  to  the  credit  of,  or 
held  for  the  account  of,  the  said  present  firm  of  W.,  F.  &  S.,  at 
the  time  of  the  issuing  of  the  said  attachment,  and  at  all  times 
subsequent  thereto,  be,  and  the  same  are  hereby  released  and 
discharged  from  the  effect  and  operation  of  said  attachment.' 

[Authentication,  as  in  Form  491,^.  3.] 

'  From  Barry  ®.  Fisher  {.ahone).  s  See  Ellsworth  n.  Scott,  3  Ml.  if. 

» This    paragraph   is   appropriate    C,  9. 
only  where  the   original    levy  was 
legal. 
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Form  No.  873. 
Affidavit  to  move  to  vacate  notice  of  attachment  on  real  property.' 

[Title  of  court  and  action.] 
[  Yenue^ 

Y.  Z.  being  duly  sworn,  says : 

I.  That  lie  is  defendant  in  the  above  entitled  action  [or 
otherwise  state  his  relation  to  the  cause]. 

II.  That  on  or  about  the  day  of  ,  1 8  ,  an  at- 
tachment against  said  defendant's  property  was  issued  herein, 
and  delivered  to  the  sherift"  of  the  [city  and]  county  of 

and  that  the  same  was  levied  or  claimed  to  have  been  levied 
upon  the  premises  of  this  defendant  at 

III.  That  on  the  day  of  ,  18  ,  a  notice  of  said 
attachment  with  a  description  of  the  real  property  so  claimed 
to  have  been  levied  upon  was  filed  with  the  clerk  of  said  coun- 
ty, a  copy  of  which  is  hereto  annexed. 

IT.  That  thereafter,  by  an  order  of  the  judge  who  granted 
said  warrant,  dated  [or,  of  this  court,  entered]  on  or  about  the 
day  of  ,  18     ,  said  attachment  was  vacated  [or, 

was  discharged  as  to  the  said  real  property — or,  as  to  the  por- 
tion of  said  real  property  known  and  described  as  follows — 
description — and  if  the  order  thus  referred  to  has  not  ieeji 
served  on  all  of  the  parties  to  whom  notice  of  this  motion  is  to 
le  given,  add :  a  copy  of  which  order  is  hereto  annexed]. 

y.  [May  add  any  allegation  showing  prejudice  to  defend- 
ant hy  the  outstanding  noticed] 

[If  application  is  ex  parte,  state  as  to  previous  application, 
see  Form  490,  ^.  2 ;  if  an  order  to  show  cause  is  ashed,  state  as 
to  previous  application,  and  also  the  condition  of  the  cause,  and 
the  necessity  ^  an  order  to  show  cause,  as  in  Form  489,  jp.  2.] 

[Jurat.]  [Signature.] 

>  Under  IT.  T.  Code  Oiv.  Pro.,  To  entitle  the  applicant  to  the 
§  711,  application  must  be  made  to  order  as  matter  of  right,  it  is  held  in 
the  court  "upon  such  notice  as  Jaflray  •».  Brown,  17  Hun,  575,  that 
it  deems  just."  Hence  it  is  best  to  the  affidavit  must  show  a  valid  at- 
take  an  order  to  show  cause  or  a  di-  tachment;  but  the  court  have  un- 
rection  on  the  notice  of  motion  that  doubtedly  power  to  cancel  a  notice 
service  in  a  specified  manner  or  time  'srhich  is  void.  See  Vol.  I,  p.  375. 
shall  be  sufficient. 
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Form  No.  874. 

Order  cancelling  notice  of  pendency  of  action  and  attachment  of 
real  property. 

[As  in  Form  503,  jp.  29.] 

Form  No.  875. 
Kotice  of  motion  to  tax  sherifT's  fees  on  attachment.' 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  annexed  bill  will  be  presented 
for  taxation  before  the  Hon.  [name  of  judge  who  granted 
the  warrant],   at  court  chambers,  on  the  day 

of  ,  18     )  at  o'clock  in  the  noon,  at  which 

place  you  are  notified  to  be  present,  and  that  afiidavits,  of 
which  copies  are  hereto  annexed,  will  be  read  on  behalf  of  the 
sheriff. 

[Signature  of] 

[Bate.]  Sheriff. 

[Address]  To  , 

Attorney  for  [the  party  Udblefor  the  paymenC]. 


Form  No.  876. 

Order  taxing  sheriff's  fees  on  attachment." 

[Title  of  court  and  action.] 

An  attachment  having  been  issued  in  the  above  entitled 
action  on  the  day  of  >  18     ,  directed  to  M.  N., 

then  sheriff  of  the  [city  and]  county  of  ,  command- 

ing him  to  attach  and  safely  keep  the  property  of  the  defend- 
ant within  his  county,  or  so  much  thereof  as  should  be  sufficient 
to  satisfy  the  demand  of  the  plaintiff"  of  dollars,  with 

interest,  and  the  said  [naming  sheriff],  having  applied  fpr  the 

'  See  ■WoodrufE  v.  Imperial  Fire  §  26,  be  in  the  city  of  N.  T.,  be  made 

Ins.  Co.,  90  N.  T.,  533,  534;  affl'g  37  before  any  judge  of  the  court.    Hall 

Hun.  339,  where  this  and  the  follow-  «.  IJ.  S.  Reflector  Co.,  31  Hun,  609; 

ing  Form  was  sustained.  affi'd,  without  opinion,  in  99  N.  T,, 

Under  K  Y.  Code  Oiv.  Pro.,  §  3307,  634. 

subd.  3,  this  motion  may,  by  virtue  of  ^  See  note  to  last  Form. 
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adjustment  and  allowance  of  his  compensation  and  fees  on  said 
attachment, 

Now,  on  reading  and  filing  the  affidavits  of  J.  McK.  and 
A.  E.  W.,  and  after  hearing  A.  T.,  of  counsel  for  the  plaintiff, 
in  opposition  to  said  M.  N7s  claim  as  sheriff  as  aforesaid,  and 
H.  T.,  of  counsel  for  said  sheriff, 

I  do  hereby  settle,  adjust  and  allow  ^  the  compensation  and 
fees  of  said  M.  N.,  as  sheriff  of  the  [city  and]  county  of  , 

at  the  sum  of  '  dollars*  [^cmd  may  add,  which  sum  is  made 

up  of  the  following  items,  which  are  hereby  allowed  [insertmg 
sohedule],  which  1  hereby  certify  and  allow  as  reasonable  and 
proper  for  his  trouble  and  expenses,  and  all  his  services  in  the 
premises. 

[Date.']  [Signature  of  judge,  with  initials  of  title.] 

'  The  most  that  the  judge  can  do,         '  As  to  what  fees  the  sheriff  can 
is  to  adjust  the  fees ;  an  order  for    allow  the  auctioneer  for  selling,  see 
their  payment  is  improper.    Hall  v.    Griffin  ».  Helmbold,  73  N.  Y.,  437. 
U.  S.  Reflector  Co.,  31  Hun,  609; 
affl'd,  without  opinion,  in  99  N.  T., 
634 
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AETICLE   IX. 

Aeeest. 

Section  I. — Obtaining  aebest. 

II. — Vacating  okdeb  ;   dischakging  from  arkbst  ; 

FTING   BBCUEITT. 
III. — SlJBBENDBE,  BXONBBATION,  ETC. 


AND  MODI- 


SECTION    I. 
OBTAHSfrNG   ABEEST. 


action ;    allegations 
inappropriate 


1.  The  remedy ;   and   power  of   the 

court. 

2.  The  cause  of 

extrinsic. 

3.  Waiver  by  joining 

cause  of  action. 

4.  The  practice, 

6.  Time  for  applying. 

6.  Prudential  rules  for  drawing  arrest 

paper. 

7.  Several  and  separate  fraud,  etc. 

Forms. 

I.  Actions  other  than  Eeplevin. 

(Stt.)  Affidavit  to  obtain  order  of 
arrest  except  in  replevin. 
General  Form. 

(SYS-Ol.)  Statements  of  cause  of  action 
and  ground  of  arrest  suUaile  to  insert 
in  the  foregoing  Form.] 

(878.)  Personal  injury ;  assault. 

(879.)  Cruelty  (in  action  for  limited 
divorce). 

(880.)  Injury  to  real  property  by 
withholding  possession. 

(881.)  Injury  to  personal  property; 
by  embezzlement. 

(882.)  Conversion. 

(883.)  Breach  of  promise  to  marry. 

(884.)  Fraud;  in  obtaining  advan- 
ces. 

(885.)  Deceit ;  through  mercantile 
agency. 

(885a.)  Replevin. 

(886.)  Fiduciary  capacity  ;  money 
received  in  trust,  to  pay 
over. 

(887.)  The  same ;  money  received 
by  a  collecting  agent. 

^888.)  The  same;  proceeds  of  prop- 
erty sold  on  commission. 


(889.)  The  same ;  in  action  on  a 

foreign  judgment. 
(890.)  Fraud   in   contracting  the 

debt. 
(891.)  Absconding,  or  intent  to  de- 
fraud creditors  by  trans- 
fer or  secreting  property. 
(892.)  Undertaking  on  arrest  (except 

in  replevin). 
(89.S.)  Order  (by  judge)  for   arrest 
(for  all  cases  except  replevin 
and  ne  exeat). 
(894.)  Alias  order  of  arrest. 

A'e  exeat. 

(895.)  Affidavit  to  obtain  order  of 
arrest  by  reason  of  appre- 
hended evasion  of  the  ju- 
risdiction.   {Ne  exeat.) 

(896.)  Order  of  arrest;  by  the 
court.    {Ne  exeat.) 

II.    EEPLKVIlf. 

(897.)  Affidavit  to  obtain  order  of 
arrest  on  replevin  for  goods 
fraudulently  dispoeed  of 
with  '  intent  to 
plaintiff  thereof. 

(898.)  Affidavit  accompanyii^  the 
foregoing  to  inability  to 
replevy. 

(899.)  Eetnrn  by  sheriff  that  goods 
were  concealed,  &o. 

(900.)  Order  of  arrest  in  replevin. 

III.  Amending  complaint. 

(900a.)  Affidavit  to  obtain  order  to 
amend  complaint  so  as  to 
support  arrest;  see  Form 
877. 

(901.)  Order  to  amend  complaint  so 
as  to  support  arrest. 


PROVISIONAL  EEMEDIES.— IX.   ARREST.  355 

1.  ThereTnedy;  and  powej- of  the  court.'] — What  has  been 
said  tinder  the  head  of  Attachment  (p.  2T5,  1,  2,)  in  respect  to 
the  nature  of  the  remedy  and  the  power  of  the  court,  applies 
equally  to  Arrest. 

2.  The  cause  of  action  J  allegations  extrinsic.'] — In  addition 
to  wliat  is  there  said  respecting  the  cause  of  action,  it  should 
be  observed  that  the  New  York  statute  as  recently  amended, 
the  better  to  protect  personal  liberty,  requires  that  the  ground 
of  arrest  in  a  civil  action  be  now  always  made  one  of  the  issues 
in  the  action,^  with  the  single  exception  of  apprehended  evasion 
of  the  jurisdiction  in  a  case  in  which  such  evasion  might  defeat 
a  remedy  in  contempt  (formerly  ground  for  ne  exeat). 

An  action  against  a  joint  debtor,  not  served  in  a  previous 
action  in  which  judgment  was  recovered  on  service  of  his  co- 
debtor,  is  regarded  as  an  action  on  the  original  contract  for  the 
purpose  of  obtaining  an  arrest.* 

3.  Waiver  hy  jovnvng  i/na/ppropriate  cause  of  action.} — 
The  right  to  arrest  upon  any  cause  of  action  is  waived  if  plaint- 

•  Since  this  amendment  of  N.  T.  Code  Civ.  Pro.,  §  549,  in  1886,  uniting 
in  one  section,  under  the  heading  of  cases  "  when  the  right  to  arrest  de- 
pends on  the  nature  of  the  action,"  actions  on  contract  and  actions  for  tort, 
with  a  requirement  that  the  facts  constituting  the  ground  of  arrest  in  ac- 
tions on  contract  (which  were  formerly  regarded  as  extrinsic  to  the  action) 
must  be  alleged  in  the  complaint  and  proved  upon  the  trial, — it  seems  to  be 
thought  by  some  that  the  ground  of  arrest  is  now  always  involved  in  or  nec- 
essarily commingled  with  the  cause  of  action,  and  can  no  longer  be  regarded 
as  extrinsic  to  the  cause  of  action,  with  the  single  exception  mentioned  in  the 
text. 

But  it  should  be  observed  that  the  statute  even  as  thus  amended  authorizes 
arrest  "  in  an  action  upon  contract"  (§  649,  subd.  4),  so  that  an  action  may 
still  be  regarded  as  upon  contract,  notwithstanding  the  necessary  allegations 
either  of  fraud  in  contracting  the  debt,  or  of  intent  to  defraud  creditors. 
And  if  the  effect  of  the  amendment  be  held  to  make  all  actions  in  which 
arrest  is  sought,  actions  for  tort,  serious  inconveniences  which  could  not  have 
been  contemplated  in  the  amendment  of  the  statute,  will  result  in  abolishing 
the  right  to  arrest  one  of  several  joint  debtors  for  his  sole  fraud,  when  the 
action  is  against  both ;  in  restricting  the  right  of  counter-claim,  and  perhaps  the 
power  of  the  court  to  order  a  reference ;  and  in  raising  doubt  as  to  the  right  to 
issue  execution  against  the  person  (§  1487) ;  and  as  the  language  of  the  amend- 
ed statute  would  be  fully  satisfied  by  alleging  the  contract  as  the  cause  of  ac- 
tion upon  which  the  demand  for  relief  is  founded,  and  alleging  the  ground  of 
arrest  in  a  manner  to  give  defendant  notice  that  a  body  execution  might  fol- 
low recovery,  it  seems  unnecessary  to  hold  that  the  required  allegation  of  the 
ground  of  arrest  will,  of  itself,  transform  the  action  into  an  action  of  tort. 
And  it  is  clearly  impossible  so  to  hold  where  the  ground  of  arrest  is  merely  a 
fraudulent  disposal  of  property  with  intent  to  defraud  creditors. 

» jr.  T.  Code  Civ,  Pro.,  §  1940. 
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iff  joins  in  the  same  complaint,  a  cause  of  action  in  respect  of 
which  the  defendant  is  not  liable  to  arrest.* 

4.  The  practice.] — Application  is  made  easjiarfoy  and  under 
the  JSTew  York  statute,  it  must  be  made  to  a  judge  of  the  court 
in  which  the  action  is  brought,  or  to  any  county  judge ; '  ex- 
cept that, 

1.  In  quo  warranto  an  order  to  arrest  an  usurper  who  has 
obtained  fees  or  emoluments,  may  be  made  by  "  the  court  or  a 
judge:  "*  and, 

2.  In  a  case  for  specific  relief,  an  order  to  arrest  on  the 
ground  of  apprehended  evasion  of  jurisdiction,  which  might 
defeat  the  remedy,  may  be  granted  only  by  the  court.* 

It  must  be  made  on  affidavit,^  and,  as  matter  of  precaution, 
a  complaint  should  also  be  presented ;  but  the  better  opinion  is 
that  the  presentation  of  the  complaint  is  not  essential.' 

If  the  complaint  be  verified,  it  may  be  used  as  an  affidavit 
for  the  purpose  of  the  application.'' 

Inasmuch  as  it  is  not  the  function  of  a  complaint  to  state 
evidence,  the  complaint  alone  is  rarely  sufficient. 

'  Madge  «.  Puig,  71  N.  T.,  608;  Am.  Un.  Tel.  Co.  ■».  Middletown,  Wid., 
408. 

Held  otherwise  of  a  recovery  of  part  of  an  entire  claim.  Fitch  b.  Mc- 
Mahon,  103  N.  T.,  690;  s.  c,  3  N.  T.  State  Hep.,  147. 

'The  rule  as  to  ordinary  expa/rte  applications,  is  different.  Vol.  I, p. 
132. 

A  judge  of  the  New  York  Common  Pleas  may  act.  People  «.  Donohue, 
15  Hun,  446.  And  a  local  officer,  such  as  may  exist  in  some  counties, 
elected  to  discharge  the  duty  of  surrogate  where  there  is  an  acting  county 
judge  and  surrogate  (L.  1849,  c.  806,  §  1).  may  grant  the  order  without  regard 
to  whether  the  office  of  county  judge  was  vacant,  or  his  inability  to  act ;  for 
such  local  officers  were,  by  L.  1851,  c.  198,  §  1,  authorized  to  perform  the  duties 
that  can  be  performed  by  a  county  judge  out  of  court.  Seymour  v.  Mercer,  18 
How.  Pr.,  564. 

=  -Z*''.  Y.  Code  Civ.  Pro.,  %  1949.  As  to  what  judge  in  such  case,  compare 
id.,  §  1949,  §  561,  and  the  last  note  in  Vol.  I,  p.  131. 

«id,§551. 

=  J(f.,  §557. 

'  The  contrary  has  been  held  in  some  cases  of  minor  authority;  but  even 
if  these  cases  were  sound,  the  power  o£  amendment  ought  to  cure  the  defect 
in  any  case  where  there  is  substantial  reason  for  not  presenting  the  complaint. 

'  N.  Y.  Code  Civ.  Pro.,  §  3343,  subd.  11. 

So  held  even  before  the  present  statute.  Brady  e.  Bissell,  1  Abb.  Pr.,  76; 
Turner  «.  Thompson,  3  id.,  AAA;  Palmer  ■».  Hussey,  59  N.  Y.,  647.  And  when 
the  order  could  not  be  procured  on  the  pleadings,  an  affidavit  was  necessary. 
Corwin  v.  Freeland,  6  N.  Y.,  560;  rev'g  6  How.  iV..  241 ;  s.  r.,  McGilvery  a 
Morehead,  2  Cal.,  607. 


PROVISIONAL  REMEDIES.— IX.   ARREST.  357 

5.  Time  for  wpplying.] — ^The  application  may  be  made  at 
the  very  commencement  of  the  action,  and  for  this  purpose  the 
issue  of  a  summons  is  sufficient.^ 

It  is  not  too  late  at  any  time  before  final  judgment ;  nor 
even  after  final  judgment  in  a  case  of  apprehended  evasion  of 
the  jurisdiction,  to  defeat  specific  relief  {ne  exeat).  In  any  case 
the  order  may  be  made  after  verdict  ^  or  decision.^  And  it  may 
be  made  even  after  judgment  once  entered  has  been  opened  and 
allov^ed  to  stand  as  security  pending  another  trial.*  Stay  of 
proceedings  for  the  purpose  of  making  a  case  does  not  prevent 
the'application.^ 

6.  Prudential  rules  for  drawing  arrest  pa/pers^ — The  rule 
stated  on  pages  278-280,  in  respect  to  the  allegations  in  the 
complaint  and  affidavit  for  the  purpose  of  obtaining  an  attach- 
ment, apply  with  enhanced  strictness  to  arrest.  It  is  always 
better  to  apply  upon  a  sworn  complaint  and  to  support  all 
the  allegations,  whether  relating  to  the  cause  of  action  or  to 
the  ground  of  arrest  by  evidence  in  some  detail,  and  posi- 
tively sworn  to  so  far  as  practicable. 

Particular  care  should  be  taken  to  state  the  defendant's 
name  correctly.^  But  fictitious  names  or  descriptions  may  be 
used  when  necessary,  on  the  same  grounds  on  which  they  are 
allowed  in  the  summons.'' 

7.  Several  and  sepa/rate fraud,  cfeo.J — The  fraud  which  is  a 

1  N.  Y.  Code  Civ.  Pro.,  %  658. 

^  Danenbaum  «.  Mandelbaum,  16  Weekly  Big.,  503. 

'  Humphrey  v.  Hayes,  94  N.  T.,  594. 

«  Mott  V.  Union  Bank,  38  -3';  7!,  18. 

'  Lapeous  v.  Hart,  9  How.  Pr.,  541. 

'  Formerly  it  was  held  that  an  arrest  of  a  person  by  a  wrong  name  could 
not  be  justifled,  though  he  was  the  person  intended,  unless  he  were  as  well 
known  by  one  name  as  the  other.  Griswold  v.  Sedgwick,  6  Cow.,  456; 
1  Wend..,  136;  Mead  v.  Haws,  7  Cow.,  333;  HoUey  v.  Mix,  3  Wend.,  350;  Scott 
V.  Ely,  4  id.,  555 ;  Gumsey  s.  Lovell,  9  id.,  319.  See  3  B.  8.,  374,  §  383 ;  id., 
347,  §  3. 

But  since  the  Code  it  is  not  necessary  that  the  name  of  the  party  to  be  ar- 
rested should  be  stated,  if  unknown:  he  may  be  designated  as  the  real  de- 
fendant in  the  suit  or  proceeding,  and  whose  name  is  not  known;  or  by  any 
name.    Pindar  v.  Black.  4  How.  Pr.,  95. 

'  See  Volume  I,  p.  611.     > 
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ground  of  arrest  is  actual  fraud.  A  constructive  fraud,  or 
fraud  in  legal  eflEect  merely,  is  not  enough.^ 

Hence  a  principal  sued  on  a  contract  which  his  agent  ^  made 
by  means  of  fraud,  or  a  husband  sued  on  one  so  made  by  hie 
wife,'  is  not  liable  to  arrest  unless  it  appears  that  he  sanctioned 
the  fraud. 

So  the  liability  of  each  of  several  co-defendants  to  arrest 
depends  on  his  own  fault.*  Though  the  cause  of  action  be 
joint,  the  ground  of  arrest  for  fraud  in  incurring  the  liability 
or  in  disposing  of  property  is  several ;  and  while  both  partners 
are  liable  to  judgment  for  the  debt,  one  who  is  alone  chargeable 
with  false  representations  in  contracting  it,  or  fraud  on  cred- 
itors in  endeavoring  to  evade  paying  it,  is  alone  liable  to  an 
order  of  arrest.* 

Indirect  sanction  may,  however,  be  enough,  as  where  the 
agent  used  false  representations  which  he  had  heard  the  princi- 
pal use  in  another  transaction,^  or  where  the  principal,  with 
knowledge  of  the  fraud,  appropriated  the  fruits  of  it.  But 
mere  participation  in  the  fruits  of  the  fraud,  by  a  principal*  or 
partner '  ignorant  of  the  wrong,  does  not  render  him  liable  to 
arrest  in  an  action  on  the  contract  to  arrest  such  an  one,  there 

'  Matter  of  Holdforth,  1  Cai.,  438.  Thus  a  debtor  who  makes  an  assign- 
ment which,  without  any  actual  fraudulent  intent  on  his  part,  Is  constructive- 
ly fraudulent  by  reason  of  illegal  provisions,  is  not  thereby  rendered  liable  to 
arrest. 

^  Hathaway  v.  Johnson,  55  N.  F.,  93;  a.  p.,  Claflin  ®.  Frank,  8  Abb.  Pr., 
413;  Tracy  ».  Veeder,  35  How.  Pr.,  209,  315. 

*  Stewart  ®.  Strasburger,  7  Hun,  337  (holding  husband  liable  to  arrest  for 
fraudulent  purchase  by  wife,  it  appearing  that  the  goods  were  bought  in  his 
name  and  by  his  authority,  and  that  he  had  the  benefit  of  them;  an  order 
vacating  his  arrest  was  therefore  reversed). 

*  Witmark  n.  Herman,  44  Super.  Ct.  {J.  &  8.),  144  (holding  false  repre- 
sentations as  to  the  responsibility  of  a  firm,  made  with  intent  to  defraud,  good 
grounds  of  arrest  of  the  partner  making  them). 

Bacon  v.  Kendall,  49  Super.  Ot.  {J.  <&  S.),  133  (holding  partners  Innocent 
of  the  fraudulent  representations,  not  liable  to  arrest). 

Hanover  Vulcanite  Co.  «.  Nathanson,  38  Bun,  488  (holding  one  partner 
liable  to  arrest,  in  action  on  firm  debt,  where  he  withdrew  and  converted  as- 
sets after  injunction). 

Contra,  Matter  of  Benson,  11  Weekly  Dig.,  394;  s.  c,  60  Eow.  Pr.,  314. 

The  principle  stated  in  the  text  is  the  now  generally  accepted  rule,  though 
many  earlier  cases  do  not  make  the  distinction. 

5  Smith  ».  Frank,  2  Pobt.,  626. 

^  Hathaway  v.  Johnson,  55  2!f.  Y.,  93. 

'  Hitchcock  V.  Peterson,  14  Sun,  389. 
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should  be  an  action  for  a  tort,  after  demand  or  notice,  or  what- 
ever step  may  be  necessary  to  put  him  in  the  wrong. 


Form  No,  877. 

Affidavit  to  obtain  order  of  arrest,  except  in  replevin.      General 

Form. 

[Title  of  court  and  action.] 

[  Venue.'] 

A.  B.,  being  duly  sworn,  says  : 

I.  That  he  is  the  plaintiff  {or,  one  of  the  plaintiffs]  above 
named  \if  partners,  may  add,  who  at  all  the  times  hereinafter 
mentioned  were  and  still  are  copartners  under  the  firm  name  of 

I  ,  carrying  on  business  in  ]  [or  otherwise 

identify  deponent,  and  state  his  relation  to  the  case], 

[In  case  of  action  on  contract,  state  cause  of  action,  as 
thus :] 

IT.  That  T.  Z.,  the  above-named  defendant,  is  justly  and 
truly  indebted  to  said  plaintiff  in  the  sum  of  dollars,  as 

appears  by  the  complaint  herein,  verified  on  the  day  of 

,  18  [and,  if  any  of  its  allegations  material  to  the 
applieation  are  not  positive,  add :  all  of  the  allegations  of 
which  (numbered  to  )  are  true  to  deponent's  knowl- 

edge ;  or  amnex  corroborating  ajfida/oits.  See  Forms  878,  891 
Q)elow)]. 

[Or  when  the  action  is  for  tort,  state  cause  of  action,  as 
thus :] 

II.  That  on  or  about  the  day  of  ,  18  ,  Y.  Z., 
the  above-named  defendant,  assaulted  and  beat  said  plaintiff,  ag 
appears  by  the  complaint  herein  [referring  to  it  amd  corrobor- 
aUng  it  as  above;  and,  if  intent,  malice,  want  of  probable 
cause,  (Sic,  be  alleged  in  vt,  add  evidence^]. 

[In  an  action  of  either  class:]  III.  That  the  above- 
entitled  action  is  hereupon  commenced  for  said  cause  [or  may 
say,  upon  said  contract — or,  for  said  tort — or,  to  recover 
possession  of  said  goods],  and  the  annexed  [or,  accompanying] 
summons  therein  has  been  issued  [or  otherwise  state  the 
condition  of  the  cause]. 

'  Grimes  v.  Davison,  3  Abb.  If.  C,  457. 
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IV.  \If  the  com/plaint  has  already  been  served  and  dom 
not  contain  the  allegations  of  the  ground  of  arrest  required 
ly  N.  T.  Oode  Giv.  Pro.,  §  549,  say ;]  That  the  summons  and 
complaint  in  this  action  were  filed  [or,  served — dr  both]  on  or 
about  the  day  of  ?  18    ,  and  that  annexed  hereto  is 

a  copy  of  the  amended  complaint  verified  the  day  of  , 
18  ,  which  plaintiif  desires  to  file  and  serve,  so  as  to  conform 
to  the  allegations  in  respect  to  the  ground  of  arrest  required  by 
law^  [and  may  add,  if  desired,  facts  excusing  delay]. 

Y.  [State  in  detail  any  facts  extrinsic  to  the  cause  of 
action  and  not  already  stated,  necessary  to  bring  the  ease 
within  one  of  the  classes  in  which  the  statute  allows  the  a/rrest;^ 
and  if  any  allegation  involves  intent,  malice,  want  of  probable 
cause,  or  the  lihe,^  state  facts  evidencing  it.  See  Forms  878  to 
891  {below).] 

YI.  [  Whether  suing  on  contract  or  for  tort,  may  state  amy 
circumstances  tending  to  show  necessity  of  boM  or  j>roper 
amount,  as  thus :  That  the  defendant  is  not  a  resident  of  this 
State,  but  resides  at  ,  in  ,  and  is  about  to  leave  this 

State  for  , — addvng  sources  of  information  and  grounds 

of  belief.  For  allegation  that  he  is  a  transient  person  whose 
residence  is  unhnown,  see  Volume  I,  p.  QQ^.] 

YII.  That  no  previous  application  for  an  arrest  of  said 
defendant  has  been  made  in  this  action  [except,  <&e.% 

[Jurat.]  [Signature.] 


STATEMENTS  OF  CAUSE  OF  ACTION  AND  GROUND  OF  AB- 
RBST  SUITABLE  TO  INSERT  IN  FOREGOING  FORM  OF 
AFFIDAVIT  FOR  ARREST. 

878.  Personal  injury ;^  asaamU.    [Substitute  in  Form  877.] — II.  That  on  the 

day  of               ,  18    ,  in  street,  in  the  village  of           ,  In  the 

•  Such  amendment  may  be  allowed  For  order  to  amend,  see  Form 901. 

without  notice.   N.  T.  Oode  Oiv.  Pro.,  '  In  consequence  of  the  amend- 

§  558,  last  clause.  ments  to  |§  549  and  550,  by  the  Act  of 

It  should  be  noted  that  the  power  1886,  the  facts  extrinsic  to  the  cause 
to  allow  the  amendment  is  expressed  of  action  must  now  be  alleged  in  the 
as  conferred  on  "  the  court."  If  this  complaint,  except  when  they  are  mere- 
word  were  to  control,  the  judge  mak-  ly  the  grounds  of  fearing  personal 
ing  the  order  could  not  give  leave  for  evasion  of  the  jurisdiction  for  which 
amendment,  nor  do  the  provisions  a  writ  of  ne  exeat  might  have  been 
of  law  empowering  amendments  in  granted  at  common  law.  See  §  550. 
pleadings  contemplate  the  giving  of  ^  (Jrimes  «.  Davison,  2  AVb.  N.  0., 
leave  by  a  judge  out  of  court;  but  it  457. 

seems  to  me  that  a  fair  construction  of  ■■  For  the  New  York  rule  requiring 
the  statute,  in  view  of  the  context,  this,  see  p.  2  of  this  Volume. 
"  the  court  before  making  the  order,"  =  Allowed  by  N.  Y.  Code  Gin. 
empowers  the  judge  granting  the  Pro.,  §549,  subd.  3.  "Personal  in- 
order  of  arrest  to  give  the  leave  to  jury"  is  defined  by  g  3343,  subd. 9,  as 
amend.  mcluding  injury  to  the  person  either 
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county  of  ,  State  of  ,  the  defendant  Y.  Z.,  of  ,'  with  force 

and  arms  assaulted  and  violently  attacked  me  without  any  provocation  what- 
ever, and  with  force  and  violence  laid  hold  of  me  and  knocked  me  down  and 
struck,  beat,  kicked  me  and  wounded  and  bruised  me,  by  which  I  was  made 
lame  and  sick,  and  disabled  for  the  space  of  next  ensuing  from  at- 

tending to  my  affairs  and  doing  my  business  as  a  ,  and  suffered  great 

bodily  pain  and  mental  distress,  and  was  also  compelled  to  expend  dol- 

lars for  medicines,  medical  care  and  nursing  \7na/y  state  pa/rticula/rs  as  to  loss 
in  vocation  ^'\. 

879.  Gruelty'  (in  action  for  limited  divorce).  [Commencement  and  conclu- 
sion as  in  Form  877.  J — I.  I  am  the  plaintiff,  and  the  wife  of  the  defendant 
above  named,  and  an  inhabitant  of  ,  in  the  State  of  ,  and  have  resided 
there  with  my  said  husband  for  years  past.'' 

n.  I  was  married  to  said  defendant  on  the  day  of  ,  18    ,  at 

,  in  the  State  of  ,  and  am  now  years  of  age,  and  my  said 

husband  is  years  of  age. 

III.  [AUeffe  acts  of  cruelty  complained  of,  for  instance  thus  .■]  On  or  about 
the  day  of  ,18  ,  at  the  house  of  his  cousin,  M.  N.,  in  ,  after 
we  had  retired  for  the  night,  he  began  abusing  me  about  my  folks  at  home; 
we  were  in  bed  at  the  time,  and  I  was  crying  and  in  great  distress,  whereupon 
my  said  husband  assaulted  me  violently,  seized  me  by  my  hair,  and  knocked 
my  head  with  great  force  and  cruelty  against  the  wall  of  the  room,  against 
which  the  bed  stood,  thereby  inflicting  on  me  severe  pain.                     i 

IV.  [_8tate  other  details  of  cruelty  in  the  same  manner.'] — In  consequence  of 
such  cruel  conduct  and  ill  treatment  I  have  been  completely  broken  in  spirits, 
my  physical  health  has  been  much  impaired  and  my  nervous  system  disar- 
ranged, and  I  have  suffered  great  mental  anguish  and  physical  pain  by  reason 
thereof  [and  I  verily  believe  that  my  husband  will  kill  me  if  he  is  allowed  an 
opportunity  to  do  so]. 

of  plaintiff   or  another.     Contra,  be-  173;  Davis  v.  Scott,  15  Abb.  Pr..  137; 

fore  that  definition,  Ryall  v.  Kennedy,  Pfluger  ®.  Lescke,  4  Monthly  L.  Bui., 

41  Super.  Ct.  (J.  &  8.),  531;  s.  c,  53  87. 

H<m.  Pr..  517.     It  includes  an  action  By  a  special  rule  of  the  N.  Y.  City 

by  a  wife  against  one  who  entices  her  Court,  adopted    December    3,   1883, 

husband  from  her.  Breiman  ».  Paasch,  orders  of  arrest  in  actions  for  slander 

7  Abb.  .V.    C,  349;  s.  p.,  Warner  «.  or  assault  and  battery  will  only  be 

Miller,  17  Abb.  N.  C,  331.  granted  upon  satisfactory  proof  that 

Compare  Groth  «.  Washburn,  34  the  defendant  is  about  to  leave  the  city 

Hun,  509  (holding,  under  Statute  of  or  State. 

Limitations,  that  a  husband's  action  '  Ehrgott  v.  Mayor,  &c.,  of  N.  Y., 

for  a  wife's  loss  of  services  is  an  ac-  96  JV!  K,  364;  rev'g  66  How.  Pr.,  161; 

tion  for  injury  to  property).  McNamara  v.  Village  of  Clintonville, 

The  above  Form  is  sustained  by  63  Wise,  307;  s.  c,  33  Northwestern 

Pease  «.  PendeU,  57  Mich.,  315;  s.  c,  Bep.,  473. 

23  Northwestern  Bep  ,  837;  N.  Y.  Code  *  Supported  by  Gardiner  «  Gardi- 

Oiv.  Pro.,  %  549,  subd.   3;    Gutty's  ner.  3  jiJJ. -Zii^  C,  1;  but  notice  that  the 

Formsof  Pr.,  387.  actionisnotliterallywithinthestatute. 

In  cases  of  assault  and  battery.  See  Jamieson  «.  Jamieson,  11  Hun,  38. 
libel,  slander,  &c.,  the  damages  being         For  the  rule  of  domicile  in  divorce, 

very  imcertain,  it  is  desirable  to  state  see  10  Abb.  N.  C,  333,  note. 
fuUy  the  circumstances,  showing  an         ^  May  also  allege  facts  as  to  hus- 

unprovoked  offense,  its  malicious  in-  band's  financial  resources  or  "  facul- 

tent,  and  its  aggravations.  ties;"  but  if  apprehended  evasion  of 

>  It  is  desirable  to  state  that  de-  the  jurisdiction  is  the  ground  of  apply- 

fendant  is  a  non  resident  or  transient  ing  for  arrest,  take  order  of  court, 

person,  if  such  be  the  fact.    1  7}idd.,  See  Form  895. 
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880,  Injury  to  real  property  by  withholding  possession}  [Buistitiik  h 
Form  877.]— II.  That  A.  K.  M.  was,  on  or  about  the         day  of  ,  18  , 

in  the  quiet  and  peaceable  possession  of  certain  lands  and  tenements  situate 
in  ,  in  the  county  of  ,  and  described  as  follows  [description].  That 

said  A.  K.  M.  held  said  premises  by  virtue  of  a  lease  from  the  firm  of  M. 
&  M.,  former  owners  of  said  premises,  which  lease  was  dated  ,  18  , 

and  was  for  the  term  of  one  year,  with  rents  payable  thereon  the 
of  each  and  every  month,  and  that  said  M.  continued  in  possession  of  said 
premises  after  the  expiration  of  said  lease. 

III.  That  on  or  about  ,  18  ,  the  said  A.  A.  C.  purchased  the  said 
premises  from  M.  &  M.,  and  that  on  or  about  ,  18  ,  this  deponent 
had  a  conversation  with  said  M.  in  regard  to  the  time  he  (said  M.)  expected  to 
require  said  premises,  and  that  said  M.  then  stated  that  he  wanted  to  remain 
until  ,  then  ensuing,  and  an  arrangement  was  then  made  between 
deponent  and  said  M.  for  said  premises  to  be  held  by  M.  until  the  said 

of  >  18    ;  that  on  or  about  the  of  ,  18    ,  the  said  M.  came 

to  deponent's  store  and  wanted  to  make  a  further  arrangement,  and  stated 
that  his  business  would  detain  him  longer  than  he  expected,  and  he  (said  M.) 
wanted  the  privilege  of  remaining  until  ,  then  following,  which  ar- 

rangements were  agreed  to  by  deponent. 

IV.  That  on  the  of  ,  18  ,  further  arrangements  were  made 
between  said  M.  and  deponent,  whereby  said  M.  was  to  remain  in  said  prem- 
ises until  the  day  of  ,  18  ,  and  that  said  M.  then  and  there  agreed 
with  deponent  to  "  get  out "  on  the  of  ;  that  said  M.  at  that 
time  wanted  to  rent  the  premises  for  a  longer  time,  but  the  deponent  then  and 
there  refused  to  let  said  M.  have  the  premises  for  any  longer  time,  and  told 
said  M.  that  he  must ' '  get  out "  by  the                 of 

V.  That  in  all  the  said  transactions  deponent  acted  as  the  agent  of  said  A. 
A.  C,  and  all  the  arrangements  made  between  her  and  said  M.  were  made 
through  deponent  as  such  agent,  and  said  M.  was  cognizant  of  such  agency. 

VI.  That  said  M.  did  not  vacate  the  premises  on  the  day  of  , 
and  refused  to  vacate  the  same  at  all  times  after  said  day  of  ,  and 
said  A.  A.  C.  has  not,  since  said  day  of  ,  accepted  any  rent  for  said 
premises,  or  in  any  manner  recognized  said  M.  as  her  tenant. 

VII.  That  said  A.  A.  C,  after  the  said        day  of  ,18    ,  commenced 
an  action  before  S.  F.  L.,  a  justice  of  the  peace  for  ,  for  the  recovery 
of  the  possession  of  said  premises,  which  said  action  was  appealed  to  the 
Coiu-t  for           County,  and  on  the  trial  of  said  appeal,  and  on  the       day  of 

,  18  ,  the  said  A.  A.  C.  recovered  a  judgment,  then  and  there  rendered 
and  entered  in  said  court,  for  the  possession  of  said  property,  and  for  the 
restitution  thereof,  as  more  fully  appears  by  the  records  of  said  court. 

VIII.  That  said  M.  remained  in  possession  of  said  premises  continually 
from  the  said  day  of  ,18  ,  until  on  or  about  the  day  of  , 
18  .  Deponent  further  says,  that  he  verily  believes  that  upon  the  aforesaid 
facts  the  said  A.  A.  C.  has  a  good  cause  of  action  against  the  said  A.  K.  M.  in 
an  action  for  trespass  on  the  case,  and  the  said  A.  A.  O.  claims  damages  in  the 
sum  of             dollars.^ 

'  K  T.  Code  Civ.  Pro.,  §  549,  subd.  «  Under  the  New  York  Code  it  is 

2.  This  Form  is  sustained  in  Cummer  best  to  add  such  allegations  as  show 

«.  Moyer,  57  Mich.,  375;  s.  c,  ^ North-  that  the  wrong  is  willful,  and  not  a 

MegferraiJep.,  110,  against  the  objection  mere  technical  tort  resulting  from  a 

that  the  aflBda vit  stated  a  different  case  difference  of  opinion  as  to  the  right  of 

from  the  complaint,  in  that  the  aflfl-  the  parties.   It  was  formerly  held  that 

davit  failed  to  specify  the  particulars  ejectment  to  try  title  was  not  an  action 

of  damages,  and  to  refer  to  the  statute  for  an  injury  to  property.    Memtt «. 

under  which  plaintiff  was  entitled  to  Carpenter,  3  Abb.  Ct.  App.  Bee.,  2o6; 

have  the  actual  damages  trebled.  rev'g  30  Ba/rh.,  61, 
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881.  Injury  to  personal  property;  by  embezzlement.^  [Subatituie  in  Form 
877.]— II.  That  on  the  day  of  ,  18    ,  and  at  other  times  within  the 

past  months,  deponent  delivered  to  E.  S.,  the  defendant,  about  $20,000 

in  gold  certiflcates,  the  property  of  said  D.  8.  &  Co.,  which  the  said  defend- 
ant knew  to  be  said  property,  and  which  she  has  converted  to  her  own  use, 
and  refuses  to  surrender  to  the  plaintiffs.  That  said  defendant  has  stated  to 
him  personally  that  she  is  about  to  remove  from  the  State  of  New  York;  and 
that  she  induced  and  persuaded  the  deponent  to  take  the  above  moneys  from 
his  employers  and  give  it  to  her,  and  has  willfully  received  and  convexted  the 
same,  in  fraud  of  said  plaintiffs,  and  with  the  expressed  intention  of  fleeing 
the  country  with  deponent. 

Another  Form;  obtaining  money  on  forged  seeiirities."  [Substitute  in  Form 
877.] — n.  That  the  defendant  at  ,  on  the  day  of  ,  18    ,  ob- 

tained from  plaintiff  dollars,  under  the  following  circumstances: 

At  said  time  and  place  the  defendant  exhibited  to  deponent  a  document, 
the  original  of  which  will  be  exhibited  to  the  justice'  to  whom  application  will 
be  made  in  this  action  for  an  order  to  arrest  defendant,  and  will  be  produced 
on  the  trial  of  this  action ;  said  document  purported  to  be,  and  was  then  and 
there  by  the  defendant  represented  to  plaintiff  to  b&a  first  mortgage  bond  of 
the  L.  &  F.  Eailroad  Company,  State  of  M.,  for  the  sum  of  $1,000  and  the  other 
of  $500,  and  the  principal  payable  ,  and  the  interest  payable  and 

of  each  year,  the  payment  of  the  principal  and  coupons  of  said  bonds 
guaranteed  by  the  M.  C.  Railroad  Company,  in  pursuance  of  a  contract  dated 
,  18  ,  said  guaranty  piirporting  to  be  signed  by  J.  C,  treasurer  of 
the  said  M.  C.  Railroad  Company. 

The  said  bond  was  dated  ,  had  attached  to  it  coupons  for  the  pay- 

ment of  dollars  on  and  of  every  year  until  the  principal 

became  due, 

Said  bond  purported  to  be  signed  by  D.  W.  C,  treasurer,  H.  M.  P.,  presi- 
dent, and  R.  C,  Q.  E.,  B.  J.  and  J.  W.  P.,  trustees. 

IV.  At  said  time  and  place  said  defendant  stated  to  plaintiff  that  said  bond 
was  genuine  and  of  the  value  it  purported  to  be,  asked  this  plaintiff  to  loan  to 
her  said  dollars  for  the  payment  of  a  judgment  then  pressing  upon  her, 

and  stated  to  deponent  that  if  deponent  would  advance  said  money  and  ex- 
tricate her  from  her  trouble  arising  out  of  said  judgment,  she  would  deposit 
said  bond  and  coupons,  and  that  deponent  should  collect  such  coupons  as  they 
became  due,  and  then  and  there  delivered  to  this  defendant  said  bond  and 
coupons,  and  made,  executed  and  delivered  to  this  deponent  an  instrument  of 

The  better  opinion  now  is  that  it  is,  bills  (Bogart  «.  Dart,  25  Sun,  395), 

under  the  present  statute,  if  the  wrong  and  the  like.     This  aflSdavit  and  the 

is  willful.     See  Welch  v.  Winterburn,  next  therefore  justify  arrest  even  of  a 

14  Sun,  518.  female,  as  showing  a  willful  injury  to 

'Sustained  by  iV.    Y.   Code   Giv.  property.  K  Y.  Code  Civ.  Pro..  %55S. 

Pro.,  §  549,  subds.  2,  3,  4;  Duncan  v.  They  would  therefore  equally  justify 

Katen,  64il^  Z,625;  affi'gefiMM,  1.  attachment,   under    id.,    §635.     See 

"  Injury  to  property  "  includes,  by  also  Weiller  v.  Schrieber,  11  Abb.  Jf. 

m  Y.  Code  Giv.  Pro..  §  3343,  subd.  10,  C,  175. 

"any  actionable  act  whereby  the  es-         Paris  v.  Peck,  10  Abb.  Pr.,  N. 

tateof  another  is  lessened,  other  than  /S,  55;  s.  c,  2  Sweeny,  689,  sustains 

a  personal  injury  or  breach  of  con-  arrest  for  obtaining  property  of  an- 

tract."    Hence  it  includes  an  embez-  other  through  identity  of  name,  and 

zlement  (Northern  R.  R.  Co.  ».  Car-  disposing  of  it. 
pentier.   3   Abb.  Pr.,   259;   s.   c,   13         ^  Sustained  by  Eypert  «.  Bolenius, 

SwB.  Pr.,  222),  the  boycotting  of  bus-  2  Abb.  JV.  C,  193;  s.  p.,  Bogart  v.  Dart, 

iness  (Old  Dominion  St.  Co.  v.  McKen-  25  Sun,  395,  and  Jf.    Y.  Code  Civ. 

na,  18  45&.  iV:  C,  362),  a  purchase^  iVo.,  §  549,  subds.  3,  3,  4.    See  note  1 

fraud  (Muser  «.  Miller,  13  Abb.  N.  C,  to  preceding  Form. 
305),  or  inducing  advances  on  forged 
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which  the  following  is  a  copy,  and  the  original  of  which  this  deponent  is 
ready  to  produce. 

And  then  and  there  said  defendant  also  asked  this  deponent,  as  a  further 
security,  to  take  an  assignment  of  the  judgment  to  be  paid  by  said  moneys. 

This  deponent  believed  said  representations  of  said  defendant,  and  upon 
the  faith  thereof  advanced  to  defendant  said  dollars,  and  received  said 

bond  and  authorization. 

Said  representations  of  said  defendant  were  wholly  false,  said  bond  was 
a  forgery  and  counterfeit,  and  was  uttered  by  said  defendant  falsely,  fraudu- 
lently and  feloniously. 

The  coupon  thereto  attached  for  $30,  payable  ,  18    ,  was  by  this 

deponent  presented  to  said  company  for  payment,  and  pronounced  a  forgery. 

883.  Conversion. — [Suhstitute  in  Form  877.] — That  on  the  day  of  , 
18    ,  said  T.  Z.,  being  a  note  broker,  doing  biisiness  at  ,  offered  to  depo- 

nent to  find  a  purchaser  for  a  promissory  note  for  dollars,  made  by  one 

M.  N.,  of  ,  payable  to  the  order  of  deponent. 

That  at  the  request  of  said  Y.  Z.  deponent  delivered  to  him  the  said  note 
in  trust,  to  sell  the  same  for  cash,  as  a  broker  aforesaid,  and  to  return  the 
proceeds  thereof  immediately  to  this  deponent,  and  for  no  other  purpose 
whatever. 

That  deponent  did  not  sell  the  said  note  to  said  T.  Z.,  nor  did  he  deliver  it 
to  him  in  any  other  manner,  or  for  any  other  purpose,  than  as  a  broker  afore- 
said, but  has  converted  the  same  to  his  own  use. 

That  the  said  Y.  Z.  informed  deponent  on  the  same  day  that  he  had 
pledged  the  said  note  for  dollars,  but  refused  to  state  to  whom  he  had 

pledged  it. 

That  the  said  Y.  Z.  has  neglected  and  refused  to  return  said  note  to 
deponent,  or  to  pay  any  part  of  its  amount  to  deponent. 

883.  Breach  of  promise  to  marry. '^  [Substitute  in  Form  877.]— II.  That  on 
the  day  of  ,  at  ,  in  consideration  that  the  plaintiff  was  then 
unmarried,  would,  at  the  request  of  the  defendant,  marry  him,  on  request, 
the  defendant  promised  to  marry  the  plaintiff  within  a  reasonable  time  [(W,  on 
the         day  of           — or,  on  request^. 

That  the  plaintiff,  confiding  in  said  promise,  has  always  since  remained 
and  now  is  ready  and  willing  to  marry  the  defendant. 

That  the  defendant  [on  or  about  the  day  of  ]  refused  to  marry 

the  plaintiff,  although  a  reasonable  time  has  elapsed.  [Here  add  details,  meh 
as  thai  he  has  married  a  third  person.] 

884.  Fraud;  in  obtaining  advances.'  [Substitute  in  Form  877, p.  359.]— 
II.  That  on  ,  18  ,  the  defendant  mailed  a  letter  to  this  deponent, 
which  was  received  by  him  on  ■  18  ,  stating  that  he  would  ship  to 
the  deponent  hogs  and  calves,  to  be  sold  upon  commission,  and  request- 
ed the  deponent  to  send  in  return  his  check  for  the  sum  of  dollars  on 
the  aforesaid,  without  fail,  as  an  advancement  upon  the  said  shipment. 

Defendant  then  resided,  and  still  resides,  at  ,  county,  State  of 

,  and  he  informed  the  deponent  by  said  letter  that  he  would  make  said 

shipment  by  way  of  the  D.  and  L.  R.  Co.,  and  that  the  deponent  might  expect 

'  iV.    T.   Code    Civ.  Pro.,  §  549,  (in  which  case  there  can  be  no  question 

subd.  3.  as  to  the  right  of  attachment  in  case 

A  female,  sued  for  breach  of  prom-  of  non-residence,  &c.);  and  then  the 
ise  to  marry,  cannot  be  arrested,  fraud  here  alleged  would  avail  as 
Siefke  e.  Tappey,  3  Code  R,  33;  JV.  Y.  ground  of  arrest,  as  fraud  in  contract- 
Code  Civ.  Pro.,  I  553.  ing  the  liability;  but  to  render  it  so 

*  Or  the  action  may  be  brought  on  available  it  must  be  alleged  in  the 

the  contract — see  Form  890  (below) —  complaint. 
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the  delivery  of  said  shipment  on       day,  18    ,  a  copy  of  which  letter 

is  hereto  annexed  and  marked  Exhibit  A.' 

That  upon  receipt  of  such  letter  from  the  defendant  on  ,  18    , 

relying  upon  the  belief  that  said  property  had  been  shipped  upon  that  day,' 
the  deponent  maUed  to  him  a  check  upon  the  Bank  for  said  sum  of 

dollars,  which  check  was  received  by  the  defendant,  and  the  amount 
thereof,  to  wit,  dollars,  was  paid  to  him  by  the  said  bank  as  appears  by 

a  copy  of  said  check,  and  of  deponent's  indorsement  thereon,  hereto  annexed. 

That  in  the  ordinary  course  of  transportation  said  property,  if  shipped  by 
defendant  on  said  day  of  ,  18    ,  would  have  reached  ,  on  the 

morning  of  the  ,  and  the  deponent  in  making  such  payment  fuUy  trusted 
and  believed,  upon  the  faith  of  defendant's  letter,  that  said  property  had  been 
shipped  to  them  on  said  ,  ,  18    ,  the  date  on  which  they  for- 

warded their  check. 

Deponent  further  alleges  that  the  defendant  never  made  said  shipment  to 
the  deponent,''  but  made  such  statement  or  representation  with  intent  to  de- 
fraud deponent  out  of  dollars. 

Deponent  therefore  alleges  that  the  defendant,  by  means  of  such  false  and 
'  fraudulent  representations,  induced  the  deponent  to  part  with  said  sum  of 
dollars,  which  sum  defendant  has  received  by  virtue  of  the  deceit  above 
stated. 

885.  Deceit;  through  mercantile  agcTvcy?  [Substitute  in  Form  877.] — 
II.  That,  knowing  the  Agency  to  be  a  concern  in  city  where  the 
merchants  in  trade  would  inquire  concerning  the  financial  and  pecuniaiy  re- 
sponsibility of  a  dealer  who  sought  to  buy  goods  of  them  on  credit,  the  said 
defendant  intending  to  buy  goods  on  credit  and  not  pay  therefor,  made  the 
following  representation  to  said  agency  concerning  his  financial  and  pecuniary 
responsibility,  well  knowing  the  material  parts  thereof  to  be  false.  [Oopff  of 
statement] 

That  thereafter,  and  upon  receiving  defendant's  order  for  the  goods  so  sold 
as  aforesaid,  and  before  he  sold  or  delivered  any  part  of  the  same,  and  in  order 
to  ascertain  what  credit,  if  any,  might  be  safely  allowed  defendant  for  pay- 
ment therefor,  the  plaintiff  inquired  of  said  Agency,  in  ,  what 
was  the  financial  standing  and  responsibility  of  the  defendant;  and  in  reply 
the  said  agency  furnished  plaintiff  with  the  statement  aforesaid.* 

Thereupon  the  plaintiff,  believing  said  representation  to  be  true,  and  rely- 
ing thereon,  and  deceived  thereby,  was  induced  to  comply  with  said  order  of 
the  said  Y.  Z.,  and  in  copsequence  thereof  sold  and  delivered  to  him  on 
credit  [designating  goods}. 

Said  representations  to  said  agency  were  false  and  known  to  defendant 
when  he  made  them  to  be  false ;  and  in  particular  [hsre  specify  details,  stat- 
ing in  what  respect  each  was  untnie}. 

885a.  Beplevin.    [See  Form  897.] 

886.  Fidm^iary  capacity  ;  money  received  intrust,  to  pay  over.    [Substitute 

■  The  representations,  if  oral,  must  An.  Dig.,  1884,  Arrest,  3 ;  Gen.  Term 

be  stated.  opinion  by  Brady,  J. ),  from  which  the 

'  It  is  better  to  support  such  an  above  Form  was  taken,  it  was  held 

allegation  as  this  with  grounds  for  be-  that  a  merchant  who  furnishes  to  a 

lief.  commercial  agency  a  statement  of  his 

'  In  perhaps  the  larger  classes  of  affairs  for  the  use  of  the  company,  is 

cases  of  deceit,  the  cause  of  action  responsible  to  those  whom  it  reached 

itself,  as  alleged  in  the  complaint,  fur-  in  due  course,  and  who  were  influ- 

nishes  the  ground  of  arrest.   See  note  enced  by  it  to  sell  to  him  on  credit; 

to  last  Form  and  compare  Forms  890  and   if    these   representations  were 

to  897  ffielow).  false,  an  order  of  arrest  founded  upon 

*  In  Schulz  o.  Harris  (iV.  F.  Daily  them  should  be  sustained.    See  Alb. 

Seg.,  May  13,  1884;  abstr.  s.  c.  Abb.  Tr.  Ed.,  615,  par.  2,  n.  7,  and  cas.  cit. 
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in  Form  877'.] — II.  That  heretofore,  and  about  the  day  of         ,  18 

at  ,  the  deponent  intrusted  to  the  defendant,  as  agent  of  the  plaintiff' 

and  defendant  received  from  deponent  as  such  agent,  the  sum  of  ,  bel 

longing  to  the  plaintiff,  to  be  by  defendant  forwarded  and  paid  to  the  plaint- 
iff in  ;  which  said  defendant  promised  and  agreed  so  to  forward  and 
pay  to  the  plaintiff. 

That  the  said  defendant  has  wholly  neglected  and  refused  to  pay  to  the 
plaintiff,  or  to  forward  to  him,  said  sum  so  intrusted  to  the  defendant,  or  any 
part  thereof,  although  the  same  has  been  demanded  by  the  plaintiff  from  the 
defendant;  and  that  said  defendant  has  applied  and  converted  the  same  to  his 
own  use  [add  evidence  if  practicable']. 

887.  T?ie  same/ money  received  by  a  collecting  agent.  [Substitute  in  Form 
877.] — II.  That  this  plaintiff'  is  engaged  in  business  in  the  city  of  New  York; 
that  in  the  spring  of  18  ,  there  being  a  large  number  of  fiersons  in  various 
parts  of  this  State  indebted  to  this  plaintiff  in  divers  sums  of  money  for  goods 
theretofore  sold  and  delivered  to  them  by  this  plaintiff,  this  plaintiff  em- 
ployed the  defendant  to  collect  the  same  in  the  name  and  for  the  benefit  of 
this  plaintiff,  and  upon  the  agreement  that  he  should  pay  the  same  over  to 
this  plaintiff  upon  collection  [specifically  as  received,  less  only  his  commis- 
sion of  per  cent.]. 

That  the  defendant  entered  upon  such  employment,  and  proceeded  to  the 
collection  of  said  sums  of  money;  and  has  in  (act  collected  a  considerable 
portion  thereof,  as  deponent  is  informed  by  several  of  said  creditors,- and  by 
receipts  therefor  in  the  handwriting  of  said  defendant,  and  in  the  possession 
of  such  creditors. 

That,  in  particular,  he  has  collected  dollars  from  M.  K. ;  who  was 

indebted  to  this  plaintiff  in  that  amount,  and  has  given  to  him  a  receipt 
therefor  in  the  name  of  this  plaintiff,  as  more  fully  appears  by  the  annexed 
affidavit  of  the  said  M.  N.^  And  also,  in  like  manner,  the  following  sums  of 
money  from  the  following  persons,  who  were,  at  the  time  of  such  collection, 
creditors  of  this  plaintiff  in  such  amounts,  viz.,  from  O.  P.  dollars  [&., 

specifying  amounts  and  those  paying  as  fa/r  as  possible].  That  this  plaintiff 
believes  that  he  has  collected  other  moneys  from  other  creditors  of  this 
plaintiff;  but  exactly  what  amounts,  and  from  whom,  he  is  not  able  definitely 
to  state. 

That  this  plaintiff,  on  the  day  of  ,  18     ,  demanded  of  the 

defendant  that  he  account  to  him  for  the  money  so  collected,  and  pay  the 
same  over  to  him;  but  hitherto  the  defendant  has  wholly  neglected  so  to  do.' 

'  This  form  is  sustained  by  Bull  v.  Mann  v.  Sands,  If.  T,  Daily  Seg.,  May 

MelUss,  9  Abb.  Pr.,  58.     See  also  the  35, 1883. 

following  cases.  But  remittance  to  banker,  with  in- 

.  Receipt  of  draft  by  banker  for  col-  structions  to  send  a  draft  for  the 

lection,  not  ground  for  arrest.    Bus-  amount  to  a  third  person,  is  suificient 

sings.  Thompson,  15  Sine.  JV.,  97.  ^^ound  for  the  arrest.    Johnsons. 

Nor  where  credit  is  given  to  the  Whitman,  10  Abb.  Pr.,  N.  8.,  HI. 
agent  as  debtor.   Robbins  v.  Falconer,         =  Tj^ia  affidavit  is  sustained  by  Stoll 

43  Baper.  Ct.  (J.  &  S.),  363,  372;  s.  p.,  v.  King,  8  How.  Pi:,  298.    See,  also, 

Goodrich  «.  Dunbar,  17  Ba/rb.,  644.  Ridder  v.  Whitlock,  12  id.,  208. 

Nor  where   money  is   deposited         '  In  an  action  for  money  received 

from  time  to  time  in  the  course  of  or-  in  a  fiduciary  capacity,  it  is  not  neces- 

dinary  banking  business.    Buchanan  saiy  that  the  affidavit  state  that  the 

Farm  Oil  Co.  v.  Woodman,  1  Hun,  defendant  had  embezzled  or  fraudu- 

689.  lently  misapplied  the  sum.  To  render 

Nor  where  defendant  has  a  right  an  agent  liable  to  arrest,  all  that  is 

to  control  the  fund  independently  of  necessary  to  be  shown  is  that  he  re- 

any  appropriation  of  it  according  to  ceived  the  moneys  of  his  princiijal, 

the  instructions  of  the  owners.    Mc-  for  the  recovery  of  which  the  action 

Burney  v.  Martin,  6  Bobt.,  503,  508;  is  brought,  in  "a  fiduciary  capac- 
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888.  The  same;  proceeds  of  property  sold  on  commission.^  [Substitute  in 
Form  877.] — II.  That  in  the  ,  of  the  year  18    ,  deponent  was  the  owner 

of  a  quantity  of  machinery,  &c.,  and  other  personal  property,  then  contained 
in  a  building  owned  by  the  deponent,  and  known  as  the  Mill,  situated 

in  the  town  of  ,  coun^  of  ,  and  State  of  New  York,  and  the 

defendant,  Y.  Z.,  was  engaged  in  business  at  said  city  of  ,  as  a  , 

and  dealer  in  machinery  and  property  of  the  kind  so  owned  by  deponent. 

That  deponent  desired  to  sell  the  aforesaid  personal  property,  and  said  Y. 
Z.  called  upon  this  deponent,  at  some  time  in  the  spring  of  the  year  18  ,  and 
requested  this  deponent  to  authorize  him,  as  deponent's  agent,  to  sell  and  dis- 
pose of  the  aforesaid  property,  upon  commission. 

That,  at  the  request  of  said  Y.  Z.,  deponent  delivered  to  him  a  portion  of 
the  said  property,  to  wit:  [designating  articles']  to  sell  the  same  for  cash,  as  a 
commission  merchant,  and  as  deponent's  agent,  and  to  return  the  proceeds 
thereof  immediately  to  this  deponent,  and  for  no  other  purpose  whatever. 

That  said  Y.  Z.  took  and  received  said  property  for  the  purpose,  and  upon 
the  agreement  aforesaid,  and  for  no  other  purpose,  and  faithfully  promised 


ity;"  and  he  must  be  deemed  to 
have  received  them  in  that  capacity, 
when  it  appears  that  he  had  no  au- 
thority to  disburse  them  on  account 
of  his  principal,  but  was  bound  to  pay 
them  over  on  request.  Republic  of 
Mexico  V.  De  Arangoiz,  5  Aier,  634, 
afPg  11  How.  Pr.,  1. 

In  this  rule  later  authorities  em- 
phasize the  requirement  that  it  should 
be  shown  to  have  been  his  duty  to 
pay  over  the  specific  sums,  not  merely 
to  credit  them  in  general  account. 
See  the  following  cases.  Eeceipt  by 
agent  of  specific  svun  for  specific  pur- 
pose, is  ground  for  order.  Schadle  v. 
Chase,  16  Bow.  Pr.,  413;  Obregon  v. 
De  Mier,  53  Bow.  Pr.,  356;  Noble  v. 
Prescott,  4  B.  D.  Smith,  139;  Burhans 
v.  Casey,  4  Sandf.,  707 ;  Lambertson 
n.  Van  Boskerk,  49  Bow.  Pr.,  266. 

'  Sustained  against  a  motion  to 
vacate  the  order  of  arrest,  in  King  ». 
Arnold,  84  N.  T.,  668. 

Compare  the  following  cases:  Re- 
ceipt of  goods  by  a  commission  mer- 
chant—order sustained.  Schudder  v. 
Shields,  17  Bow.  Pr.,  430;  Duguid  v. 
Edwards,  60  Ba/rh.,  388,  rev'g  33  Bow. 
Pr.,  254.  (Mingling  proceeds.)  Tur- 
ner %  Thompson,  3  AVb.  Pr.,  444. 
Compare  Donovan  ■».  Cornell,  8  Civ. 
Pro.  B.,  283. 

But  not  when  he  guarantees  the 
payment  of  the  debt.  Sutton  v.  De 
Camp,  4  Abh.  Pr.,  N.  8.,  483.  Unless 
he  has  in  fact  been  paid  by  the  debtor. 
"Wallace  v.  Castle,  14  Bun,  106.  See 
Nagle  V.  McFeeters,  9  N.  T.  Weekly 
JHg.,  129. 

Deposit  with  auctioneer.  Hol- 
brook  v.  Homer,  6  Bow.  Pr.,  86.     b. 


p..  Barret  «.  Gracie,  34  Barb.,  20  (or- 
der of  arrest  sustained). 

As  to  deposit  of  money  with  broker 
to  cover  losses  in  dealing  in  stocks, 
compare  Mann  ».  Sands,  2  Giiy  Ct., 
25;  Clark  v.  Pinckney,  50  Barb.,  226; 
Graeffe  v.  Currie,  52  Super.  Ot.  {J.  <b 
8.),  554. 

Inducing  the  plaintiflE  to  intrust 
defendant  vrith  bill  of  lading  will  ren- 
der him  such  factor.  Standard  Sugar 
Refinery  v.  Dayton,  70  JV.  F.,  486  (or- 
der sustained). 

Conversion  of  proceeds  of  promis- 
sory note  by  note-broker.  Bobbins  v. 
Seithel,  20 Bow.  Pr.,  366.  s.  p.,  Wolfe 
V.  Brouwer,  5  Bobt,  601.  See,  also. 
Continental  Bank  «. De Mott,  8  Borne., 
696 ;  German  Bank  v.  Edwards,  53 
N.T.,  641;  Prouty  ■».  Swift,  51  id., 
594;  Morange  «.  Waldron,  6  Bun, 
529;  Buchanan  Farm  Oil  Co.  v. 
Woodman,  1  id.,  639 ;  Standard  Sug- 
ar Refinery  v.  Dayton,  70  K  T.,  486; 
Roberts  v.  Prosser,  m  N.  T.,  260, 
rev'g  4  Lans.,  369. 

But  where  the  character  of  the  lia- 
bility has  been  changed,  as  by  a  set- 
tlement and  the  giving  of  a  note,  the 
agent  is  no  longer  liable  to  arrest. 
Alliance  Ins.  Co.  v.  Cleveland,  14  Bow. 
i¥.,  408 ;  Shipman  v.  Shafer,  14  Abb. 
Pr.,  449;  Kelly  v.  Scripture,  9  Bun, 
383;  Nelson  v.  Blanchfield,  64  Borfi., 
630. 

Unless  such  settlement  is  procured 
through  fraud.  Spence  v.  Baldwin,  59 
How.  Pr.,  375. 

But  acceptance  of  bonds  merely  as 
security  for  a  demand  against  such 
agent,  does  not  preclude  arrest.  Du- 
bois v.  Thompson,  1  Daiy,  309. 
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the  plaintiff  to  sell  the  same  for  the  best  price  that  could  be  obtained  therefor 
and  to  pay  the  avails  of  the  same  immediately  to  the  deponent,  after  deduct 
ing  his  reasonable  commission  for  such  sale. 

That  afterwards,  and  before  the  day  of  ,  18    ,  but  upon  what 

particular  day  or  days  he  is  not  able  to  state,  the  said  ,  the  defendant, 

sold  said  property,  and  received  therefor,  as  deponent  is  informed  and  be^ 
lieves,  the  sum  of  dollars. 

That  deponent  subsequently,  and  on  several  different  days,  between  the 
day  of  ,  18    ,  and  the  day  of  ,  18     ,  demanded  of 

said  T.  Z.  the  moneys  he  had  so  received  for  the  said  property;  but  the  said 
defendant  refused  to  pay  the  same  or  any  part  thereof,  and  has  never  paid 
the  same  or  any  part  thereof  to  this  deponent,  but  has  converted  the  same  to 
his  ov7n  use. 

889.  Tlie  same  ;  in  action  on  a  foreign  judgmenV    [Substitute  in  Form 
877,  teith  allegations  showing  the  sources  of  deponent's  knowledge  and  informn- 
tion.] — II.  That  the  said  bank,  between  the        day  of        ,  18    ,  and  the 
day  of  ,  18      ,  both  inclusive,  delivered,  or  caused  to  be  deUvered,  to 
said  firm  of  ,  at  ,  aforesaid  bonds  of  the  ,  of  the  par  value  of 

dollars  each,  with  coupons  attached  thereto,  to  be  sold  on  commission 
for  the  account  of  said  bank ;  that  said  accounted  to  said  bank  for  all 

of  them,  except  eighteen  bonds  which  were  duly  demanded  of  them  by  said 
bank,  but  which  said  firm  refused  to  return  to  said  bank;  that  said  firm  also, 
upon  request  of  said  bank,  refused  to  account  to  and  with  said  bank-  for  the 
value  thereof,  but  kept  and  converted  them  to  their  own  use  ;  that  said  bank 
thereupon  and  thereafter  commenced  suit  against  the  said  [name  of  defend- 
ant], as  defendant,  in  the  Court  of  the  county  of  ,  in  the  State  of 
,  to  recover  damages  for  the  conversion  of  the  said  bonds  and  process 
therein,  was  duly  served  personally  on  the  said  ,  who  appeared  in  said 
action,  and  defended  the  same  upon  its  merits.  [Sere  followed  allegationt  oj 
the  removal  of  the  cause  into  the  Vhitea  States  Circuit  Court.]  And  that 
thereafter,  and  after  a  trial  by  jury  upon  the  merits  thereof,  on  or  about  the 
day  of  ,  18  ,  the  said  bank  duly  recovered  judgment  against  the 
said  in  said  action,  in  said  Court,  then  and  there  having  jurisdic- 
tion, both  of  the  parties  and  of  the  subject-matter  thereof,  for  the  sum  of 
dollars,  exclusive  of  and  over  and  above  plaintiff's  costs  of  suit  in  that 
behalf  as  damages  for  the  said  conversion  [h,ere  followed  an  allegation  of  af- 
firmance on  error] ;  and  the  said  judgment  is  unreversed  and  unsatisfied  [here 
followed  an  allegation  of  the  assignment  of  the  ca/use  of  action  and  dam,  for 
damages,  and  of  the  judgment]. 

890.  Fraud  in  contracting  or  incurring  the  liaMlity.^    [Substitute  in  Form 

'  Adapted  from  Baxter  v.  Drake,  zer  «.  De  Baun,  1  Edw.  Smith,  261; 

85  N.  Y.,  502;  s.  c,  61  How.  Pr.,  365;  s.  c,  1  Code  B.,  N.  8.,  280;  Green- 

1  Oil).  Pro.  E.,  225 ;  aff  'g  23  Bun,  565,  baum  v.  Stein,  2  i>(%,  223 ;  Arthurton 

where  an  order   of   arrest,   granted  «.  DaUey,  20  Sow.  Pr.,  311  (allowing 

upon  this  aflidavit,  and  another  by  arrest) ;  and  Goodrich  v.  Dunbar,  17 

the  plaintiff's  attorney  stating   sub-  Barb.,64A;  Mall ory  ».  Leach,  14  AM. 

stantially  the  same  facts  alleged  in  the  Pr.,  449,  note;  s.  c,  28  Sow.  Pr.,  507, 

complaint,  was  sustained.    The  com-  contra. 

plaint  seems  also  to  have  been  sus-  N.  1.  Code  Civ.  Pro.,  §  1940,  pro- 

tained.     See  note  in  20  Abb.  i\r.  C ,  221.  vides  that,  for  the  purpose  of  obtain- 

This  allowance  of  arrest  on  facts  ing  an  order  of  arrest  in  an  action 
relating  to  the  original  cause  of  action,  against  joint  debtors,  of  the  joint 
in  an  action  brought  after  recovery  of  debtor  not  served  in  the  previous  ac- 
a  foreign  judgment,  was  much  con-  tion,  the  action  is  regarded  as  found- 
tested  before  it  was  settled  by  this  ed  on  the  contract  on  whichthe  origi- 
case  and  by  N.  T.  Code  Civ.  Pro.,  nal  judgment  was  recovered. 
§  552.  See  conflicting  cases  in  Abb.  '  'The  complaint  in  Morrison  i. 
N.  T.  Dig.,  3d  ed.,  vol.  I,  p.  268 ;  Wan-  "Watson,  23  Weeldy  Dig.,  336,  setting 
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877.]— II.  Deponent  verily  believes  said  defendant  has  been  guilty  of  a 
fraud  in  contracting  the  said  indebtedness.     [^Here  state  facts  relied  on  to  show 


up  these  facts,  it  was  held,  that  the 
action  was  one  to  recover  money 
loaned,  and  was  therefore  within  N.  T. 
Code  Civ.  Pro,,  §  635;  providing  for  the 
issuing  of  an  attachment.  That  it  was 
not  deprived  of  its  legal  character  as  an 
action  upon  contract  by  the  averments 
made  in  the  complaint  that  the  money 
loaned  was  obtained  by  fraudulent 
representations  [25  JSun,  395].  That 
the  object  of  these  allegations  was  to 
meet  titie  objection  that  the  action  had 
been  brought  prematurely,  and  to 
render  the  debt  immediately  due,  if 
supported  by  proof,  and  that  they 
were  sufficient  for  that  purpose.  [Dis- 
tinguishing Wittner  v.  Von  Minden, 
27  Hun,  234] 

For  other  Forms,  see  Nos.  884, 
885. 

To  sustain  an  order  of  arrest  for 
fraud  in  incurring  an  obligation, 
three  things  must  appear:  1.  That  the 
defendant  has  made  representations 
which  were  false.  3.  That  he  knew 
them  to  be  false.  3.  That  the  plaint- 
iff relied  upon,  and  was  in  point  of 
fact,  deceived  by  them. 

1.  It  must  appear  that  the  defend, 
ant  has  made  representations  which 
were  false. 

The  mere  omission  of  a  purchaser 
of  goods  to  disclose  his  insolvency  to 
the  vendor,  is  not  a  fraud  for  which 
the  sale  may  be  avoided. 

When  no  inquiries  are  made  of 
the  vendee  on  the  subject,  and  he 
makes  no  false  statements,  nor  resorts 
to  any  artifice  to  mislead  the  vendor, 
it  is  not  in  general  fraudulent  in  him 
to  remain  silent  in  respect  to  his  pe- 
cuniary condition. 

An  honest,  though  abortive  pur- 
pose to  continue  business,  and  pay  for 
the  goods,  is  consistent  with  the  vend- 
ee's knowledge  of  his  own  insolvency ; 
and  the  purchase  is  not  fraudulent 
when  made  with  such  intent,  though 
founded  in  delusive  and  unreasonable 
expectations.  Nichols  v.  Pinner,  18 
N.  Y.,  395.  Compare  Mitchell  «. 
Worden,  30  Baflrh.,  353,  in  which  it 
was  held  that  the  law  does  not  in 
ordinary  cases  impose  upon  a  pur- 
chaser of  property  the  duty  of  disclos- 
ing to  the  seller,  at  or  before  the  sale, 
the  state  of  his  pecuniary  circum- 
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stances,  however  desperate  they  may 
be,  and  known  to  him  to  be ;  and  this, 
although  there  has  been  a  long  course 
of  dealing  between  the  parties,  in  the 
course  of  which  credit  has  been  given 
to  the  purchaser,  and  he  has  punc- 
tually performed  his  engagements, 
and  his  insolvency  has  occurred  dur- 
ing those  dealings.  So  that  although 
a  purchaser  at  the  time  of  making  an 
additional  purchase  from  one  with 
whom  he  had  been  in  the  habit  of 
dealing,  is  insolvent,  and  well  knows 
his  insolvency,  and  intentionally  con- 
ceals it  from  the  vendors  by  simply 
withholding  his  knowledge  on  the 
subject,  without  otherwise  saying  or 
doing  anything  to  mislead,  and  he 
stUl  retains  possession  of  property, 
and  is  pursuing  his  business  as  be- 
fore, he  is  not  thereby  guilty  of  a 
fraud  entitling  the  vendor  to  avoid 
the  sale.  But  it  is  in  that  case  sug- 
gested that  the  i-ule  would  be  other- 
wise if  he  had  performed  an  open  and 
notorious  act  of  insolvency,  such  as 
breaking  up  his  business  and  making 
a  general  assignment  for  the  benefit 
of  creditors;  in  which  case  he  would 
be  bound  to  communicate  the  fact  to 
them,  if  they  were  in  ignorance  there- 
of. In  short,  it  is  not  enough  that  the 
plaintiff  has  been  deceived;  the  de- 
fendant must  have  intentionally  de- 
ceived him,  to  justify  an  arrest.  Such 
a  deception  may,  however,  sometimes 
be  practiced  without  a  direct  false 
representation.  The  intention  to  de- 
ceive may  be  shown  by  other  circum- 
stances. See  Morrison  «.  Garner,  7 
Abb.  Pr.,  435 ;  Brown  «.  Montgomery, 
20  iV"  F.  387. 

3.  It  must  appear  that  the  defend- 
ant knew  the  representations  to  be 
false.  When  the  affidavit  fails  to 
show  this,  it  is  insufiScient,  and  the 
order  of  arrest  will  be  set  aside.  Gafl- 
ney  v.  Burton,  13  How.  Pr.,  516 ;  see 
Freeman  «.  Leland,  3  Abb.  Pr.,  479; 
Young  V.  Covell,  8  Johns.,  33;  s.  c, 
5  Am.  Dee.,  316;  Addington  v.  Allen, 
11  Wend.,  874. 

3.  The  plaintiff  must  have,  in  fact, 
relied  upon,  and  been  deceived  by  the 
plaintiff's  representations.  This  is 
the  very  gravamen  of  the  charge,  the 
deceit  or  fraud  practiced  upon  the 
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fra/ud,  as  fh/rn  .•]  The  said  defendant,  at  the  time  of  obtaining  said  money,  at 
an  interview  on  or  about  the  day  of  ,  falsely  and  fraudulently 

represented  to  this  plaintiflE  that  he  was  solvent,  and  that  his  assets  exceeded 
his  liabilities  $  ;  and  that  the  money  which  he  was  about  to  borrow  from 
plaintiff  would  be  used  in  pushing  his  business ; '  that  relying  upon  these 
statements,  and  only  on  account  thereof  and  not  otherwise,  this  plaintiff 
loaned  the  said  money  and  took  from  the  said  defendant  his  promissoiy 
notes  for  $  each,  with  interest  payable  on  the  note  on  the  inst. 
and  each  of  the  other  notes  payable  months  apart ;  that  the  said  repre' 

sentations,  as  to  the  said  defendant's  solvency,  were  false  and  untrue,  and 
were  made  with  a  preconceived  design  and  intent  of  defrauding  this  plaint- 
iff, and  as  a  matter  of  fact  at  said  time,  the  said  defendant  was  insolvent,  and 
his  liabilities  exceeded  his  assets  more  than  $  .»    {State  meam  of 

knowledge;  or  name  informant  and  reason  why  Ida  affidavit  is  not  presented.] 

891.  Absconding,  or  intent  to  defraud  creditors  by  transfer  or  seereUng  <tf 
property.^    [Substitute  in  Jform8'!7.] — 11.  That  said  work  and  materials  were 


plaintiff.  See  Freeman  ®.  Leland,  2 
Abb.  Pr.,  479;  Wanzer  v.  De  Baun.  1 
E.  B.  Smith,  261 ;  b.  c,  1  Code  B., N. 
S.,  280.  Compare  Vol.  I,  ante,  pp.  420- 
433. 

For  illustrations  of  the  principles 
upon  which  orders  of  arrest  may  be 
granted  under  this  provision,  see 
Bean  v.  Kenway,  17  How.  Fr..90;  s. 
c.  as  Bean  «.  Wells,  28  £arb.,  466; 
Freeman  v.  Leland,  2  Abb.  Pr., 
479 ;  Bell  ®.  Mali,  11  Sow.  Pr.,  254; 
Union  Bank  -b.  Mott,  6  Abb.  Pr., 
315, 

For  the  application  of  these  rules, 
see,  as  to  false  representations  gener- 
ally, Whitcomb  ■».  Salsman,  16  How. 
Pr.,  533;  Byrd  e.  Hall,  1  Abb.  Vt.  of 
App.  Dec.,  285;  Morris  «.  Talcott.  96 
iV  Z,  100 ;  rev'g 29 Hun,  426 ;  Thorpe 
c. Waddingham.  3  Daly,  275 ;  Gaffney 
«.  Burton,  12  How.  Pr.,  516;  Marsh  v. 
Falker,  40  N.  T.,  562;  Solomon  v. 
Crosby,  N.  T.  Daily  Beg.,  Jan.  20, 
1883;  Dieckerhoff  ®.  Brown  (Md., 
1886),  3  Atlantic  Sep.,  723 ;  Prichard 
«.  Owen,  6  Weekly  Dig.,  347;  Wanzer 
D.  De  Baun,  1  M  D.  S.,  261 ;  s.  c,  1 
Code  B..  JV.  8.,  280  ;  Draper  v.  Beers, 
17^5*.  Pr.,  163;  Van  Kleek  «.  Leroy, 
4  Abb.  Pr.,  Jf.  &,  431;  affl'g  37  Barb., 
544;  Hathaway  n.  Johnson,  55  i*/".  T., 
93. 

As  to  false  representations  of 
solvency.  Anderson  «.  Callahan,  4 
Weekly  Dig..  51;  Freeman  ®.  Leland, 
3  Abb.  P:,  479 ;  Scudder  ii.  Barnes,  16 
How.  Pr.,  534 ;  Birchell  «.  Straus,  8 
AJbb.  Pr.,  53. 

As  to  concealment  of  insolv- 
ency. Nichols  »,  Pinner,  18  N.  T., 
295 ;  6. 0.,  sub  nom.  Nichols  v.  Michael, 


23  N.  Y.,  264;  Jaflray  v.  Cunningham, 
Daily  Beg.,  April  17, 1887;  Talcott  s. 
Henderson,  31  Ohio  St.,\6%;  8.c.,27 
Am.  B.,  501,  and  note;  Byrd  v.  Hall, 

I  Abb.  Ot.  of  App.  Dec.,  285;  Wrights. 
Brown,  67  N.T.,1  ;•  Hennequin  a  Tay- 
lor, 24  N.  T.,  139;  Johnson  v.  Monefl, 
3  Abb.  Ot.  App.  Dee., 470;  s.C.,Eeyee, 
655;  Anon..  67  Jf.  T.,  598;  affi'g  8 
Hun,  502;  Sheldon  «.  Clews,  13  ^JJ. 
JT.  a ,  40 ;  Manning  ».  Soils,  50  Ba/rb., 
224;  Levy  7>.  Salomon,  102  F.  T., 
741;  Fitch  v.  McMahon,  103  F.  T., 
690;  S.C.,  5  Oentr.  JJ«p.,618;  Smiths. 
Frank,  2  Bobt.,  636 ;  Dale  «.  Jacobs,'  10 
Abb.  Pr.,  N.  8.,  382;  Stewart  a  Stras- 
burger,  7  Hun,  337 ;  Wells  «.  Selling,63 
How.  Pr.,S5;  Wilmerding  a  Mooney, 

II  Abb.  Pr.,  283 ;  Lovell  b.  Martin,  11 
id.,  126;  Morrison «.  Gamer, 7 i(?., 425; 
Harding  v.  Shannon,  20  How.  Pr.,  25; 
Wallace  «.  Murphy,  22  id.,  414;  Mor- 
ris ®.  Talcott,  96  N.  T.,  100;  rev'g  29 
Hun,  426. 

'  An  affidavit  stating  false  repre- 
sentations, and  adding  that  they  were 
made  to  induce  credit,  is  not  sufficient. 
A  recital  of  the  interview  should  he 
given  to  show  that  they  were  made 
for  that  purpose.  Phelps  «.  Maxwell, 
3  Abb.  N.  a,  459. 

*  The  false  representations  should 
be  set  forth,  and  the  respects  in 
which  they  are  false  pointed  out.  A 
general  allegation  of  falsity  will  not 
suffice.  Draper  v.  Beers,  17  AVb.  Pr., 
163 ;  Thorpe  «.  Waddingham,  3  BcO^, 
275.  For  example  of  allegations  suf- 
ficiently specific,  see  Hecht  s.  Levy, 
20  Hun,  53 ;  Cummings  ®.  WooUey, 
16  Abb.  Pr.,  397  n. 

'  For  other  affidavits  suitable  to 
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done  and  furnished  in  the  month  of  ,  and  upon  the  defendant's  promise 

to  pay  for  the  same  as  soon  as  completed. 


various  cases  of  fraud  on  creditors, 
see  Forms  777  to  785. 

Tliis  form  is  sustained  by  Potter 
D.  SulUvan,  16  Abb.  JPr,,  395  n. 

An  affidavit  simply  stating,  in  the 
words  of  the  Code,  that  the  defendant 
has  removed  or  disposed  of  his  prop- 
erty, or  is  about  to  do  so,  with  the  in- 
tent to  defraud  his  creditors,  is  quite 
insufficient.  The  affidavits  must  state 
the  facts  and  circumstances  which 
justify  such  a  conclusion,  so  that  the 
court  may  be  able  to  draw  it  from  the 
evidence  detailed  in  the  affidavit.  See 
Smith  V.  Luce,  14  Wend.,  237,  and 
cases  there  cited  in  note  a;  Exp.  Rob- 
inson, 21  Wend.,  672;  Frost  ».  Wil- 
lard,  9  Barb. ,  440;  Castellanos  v.  Jones, 

5  JT.  T.,  164;  compare  Donnelly  v. 
Corbett,  7  AT.  F.,  500;  Van  Alstyne  v. 
Erwine,  11  N.  Y.,  331. 

It  has  been  held  that  the  mere 
fact  that  defendant  is  about  to  depart, 
although  he  ow^es  debts  to  a  large 
amount,  is  not  enough.  It  must  ap- 
pear that  he  has  removed  or  disposed 
of  his  property,  or  is  about  to  do  so, 
geereUy.  It  is  the  secrecy  which  evinces 
the  fraudulent  intent.  Anonymous, 
2  Code  B.,  51.  This,  however,  must 
be  taken  with  qualifications.  Com- 
pare Courier  v.  McNamara,  9  Hwe. 
Pr.,  255. 

The  following  recent  cases  on  the 
question  what  circumstances  in  trans- 
fers of  property  show  an  intent  to  de- 
fraud creditors,  may  aid  the  petitioner 
in  drawing  or  testing  affidavits. 

Compare,  also,  cases  for  attachment 
on  the  same  ground,  p.  286,  note. 

In  the  following  the  order  was 
sustained. 

Wells  «.  Selling,  53  How.  Pr.,  35 
(transfer  in  payment  of  pretended 
debt  to  relative). 

McButt  «.  Hirsch,  4  Abb.  Pr.,  441 
(an  omission  to  deliver  all  the  prop- 
erty embraced  in  a  voluntary  assign- 
ment for  benefit  of  creditors,  and  a 
gale  of  part  of  it). 

Kern  c.  Rachow,  34  Super.  Ct.  {J. 

6  8.1  239;  a  c,  12  Abb.  Pr.,  K  8., 
352  (sale  of  property  for  much  less 
than  its  value,  just  before  the  matur- 
ity of  the  debt,  tc  be  paid  for  condi- 
tionally). 

Brooklyn  Daily  Union  v.  Hayward, 


11  Abb.  Pr.,  jar.  S.,  285  (destruction  of 
premises,  heavily  insured,  by  fire  af- 
ter removal  of  goods  therefrom  and 
just  before  the  maturity  of  the  debt, 
unexplained). 

Untermeyer  v.  Hutter,  26  Sun,  147 
(concealment  or  carrying  away  of 
property  just  before  or  just  after  mak- 
ing an  assignment  for  creditors). 

Courter  v.  McNamara,  9  Sow.  Pr., 
255  (where  defendant  admitted  that 
hie  had  money  in  his  house,  but  de- 
clared that  he  was  going  to  leave  the 
State  and  take  it  with  him). 

Hinck  11.  Dessar,  3  W.  7.  8t.  Pep., 
349  (sale  of  unusual  amount  of  stock 
at  auction,  followed  by  confession  of 
judgment  and  seizure  of  the  balance 
under  execution). 

Hanover  Vulcanite  Co.  v.  Nathan- 
son,  38  Sun,  488  (sale  by  partner  of 
partnership  assets  and  appropriation 
of  the  proceeds,  pending  an  action  to 
dissolve,  and  while  under  an  injunc- 
tion restraining  interference  with  the 
firm  property). 

Arnold  a.  Shapiro,  29  Sun,  478 
(fraudulent  disposition  of  goods  wUl 
avoid  the  credit). 

In  the  following  cases  the  circum- 
stances were  held  insufficient  to  sus- 
tain the  order: 

Sherill  Roper  Air  Engine  Co.  ■». 
Harwood,  36  Sun,  9  (where  partner 
with  knowledge  of  firm's  insolvency 
paid  individual  debts  with  firm  as- 

Scott  ®.  Reed,  2  Sow.  Pr.,K  8., 
521  (mere  withdrawal  by  partner  of  a 
sum  from  the  business  because  it  had 
suffered  loss). 

Spies  V.  Joel,  1  Duer,  669  (prefer- 
ential assignment  with  no  probability 
of  a  surplus). 

Isaacs  V.  Gorham,  1  Hilt,  479 
(withdrawal  from  bank  of  funds  of 
defendant's  wife  deposited  therein  as 
collateral  security  to  the  plaintiffs 
note). 

Hoyt  «.  Godfrey,  88  If.  Y.,  669; 
s.  c,  15  Weekly  Pig.,  45  (cancellation 
by  debtor  on  eve  of  general  assign- 
ment of  an  old  account  against  an  in- 
solvent, ana  giving  of  mortgage  to 
secure  debt  to  mother). 

Pacific  Mut.  Ins.  Co.  v.  Machado, 
16  Abb,  Pr.,  451  (misappropriation  by 
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That  at  the  time  the  same  were  completed,  and  theretofore,  the  defendant 
was  carrying  on  business  at  No.  ,  street,  in  ,  as  a  grocer;  and 

on  the  day  of  ,  after  said  debt  became  payable,  the  defendant 

promised  the  plaintiff  that  he  would  pay  the  same  on  the  day  of 

18    ,  on  which  day  the  plaintiff  called  on  him  at  his  store  for  payment;  but 
he  put  the  plainliJf  off,  telling  him  to  call  again  in  three  days,  viz.,  on  the 
day  of  ,  and  get  his  money. 

That  on  said  last-mentioned  day  plaintiff  called  again  as  requested,  and 
found  one  M.  N.  in  possession  of  said  store,  who  then  stated  to  this  deponent 
that  on  the  preceding  day  the  defendant  had  sold  the  store  and  all  the  goods 
therein  to  said  M.  N.,  for  which  M.  N.  had  paid  him  dollars;  and  said 

M.  N.  exhibited  to  deponent  the  bill  of  sale  thereof,  executed  by  the  defend- 
ant. 

That  defendant  was  not  then  present  at  said  store,  but  kept  away  there- 
from, and,  as  this  deponent  is  informed  by  said  M.  N.,  has  not  been  there 
since  said  sale. 

That  deponent  has  made  diligent  search  for  defendant  at  his  recent  abode 
at  ,  and  elsewhere,  but  is  unable  to  find  him,  and  believes  that  with  in- 

tent to  defraud  his  creditors,  he  has  disposed  of  his  property,  and  has  depart- 
ed, or  is  about  to  depart,  or  conceals  himself  [state  more  fully  what  inguiries 
made,  and  of  whom,  and  answers}. 


Form  No.  892. 
Undertaking  on  arrest '  (except  on  replevin). 

\_Title  of  court  and  action.] 

Whereas,  the  above-named  plaintiff  has  applied  or  is 
about  to  apply  in  the  above-entitled  action  for  an  order  of 
arreet  against  the  above-named  defendant  Y.  Z.,  in  one  of  the 
cases  provided  by  law  : 

Now,  THEEEFOEB,  the  Undersigned  ^  C.  D.,  of  No. 
street,  in  the  city  and  county  of  ,  and  State  of  New 

York  [merchant],  and  E.  F.  [stating  residence  and  occupation, 
as  above],  hereby  undertake,  jointly  and  severally,  pursuant  to 
the  statute,  that  if  the  above-named  defendant  Y.  Z.  recovers 
judgment  herein,  or  if  it  is  finally  decided  that  the  plaintiff 

defendant's  assignee  for  creditors,  of  applicable  to  undertakings,  see  Vol 

the  estate,  with  the  latter's  knowledge).  I,  pp.  62,  469.     A  defect  is  amenda- 

MoWeTV.  h.ZYLax,llAbb.Pr.,N.B.,  ble.    Irwin  v.  Judd.  20  Eiin,  582; 

233  (affidavits  not  specifying  the  prop-  Pember  n.  Schaller,  58  How.  Pr.,  511. 

erty  about  to  be  removed).  =  There  must  be  two  or  more  sure- 

'  Security  is  indispensable  (Newell  ties  (N.   T.  Code  Civ.  Pro.,  %  559), 

».  Doran,  31  How.  Pr. ,  427),  except  in  unless  one  is  a  fidelity  or  guaranty 

case  of  public  action  for  breach  of  company.    Volume  I,  p.  468. 

official  trust  (iV.  T.  Code  Ow.Pro.,  It  is  not  essential  that  plaintiff  also 

§  559),   or  in  case  of   apprehended  sign.    W.  Y.  Code  Civ.  Pro.,  §  811; 

evasion  of  jurisdiction  such  as  would  Volume  I,  p.  469.    His  signaturt,  does 

formerly  be  the  ground  for  ne  exeat,  not  vitiate,  but  he  cannot  sign  in  place 

Id.,  §  560.  For  the  general  principles  of  a  surety. 
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was  not  entitled  to  the  order  of  arrest,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant  [or,  to  each  or  any 
of  the  defendants^],  and  all  damages  which  hei  [or,  which  they, 
or  each  or  any  of  them]  may  sustain  by  reason  of  the  arrest, 
not  exceeding^  the  snm  of  [at  least  one-tenth  the  aggregate^ 
amount  of  hail  required  ly  the  order,  and  not  less  than  $250]. 
[DateJ]  [Signatures.'] 

[Acknowledgment  orproof,  as  in  Form  495,  p.  6 ;  Ap- 
frmml  indorsed^  as  in  Form A^,^ p.  7 ;  Affidavit  of  sufficiency, 
as  in  Forms  496-498,  pp.  6  and  7  ;  Justification,  if  required, 
see  Volume  I,  p.  487,  et  seq.] 


Form  No.  893. 

Order  (by  judge ')  for  arrest  (for  all  cases  except  replevin  and  ne 

exeat). 

[Title  of  court  and  action.'] 

To  the  sheriff*  of  the  [city  and]  county  of  : 

[Or,  except  in  the  city  court  of  Wew  York:  To  the  sheriff 
of  any  county  of  the  State  of  Mew  York:] 

It  appearing  to  me  [in  quo  warranto  may  say,  to  the  'court, 
if  a  cowrt  order  is  preferred]  by  the  attidavit  of  A.  B., 
verified  the  day  of  ,18     ,'  and  by  the  Terified 

complaint  in  this  action,^  that  a  sutBcieut  cause  of  action  exists 
iii  favor  of  the  above-named  plaintiff  *  against  the  above-named 
defendant  Y.  Z.,  and  that  the  case  is  one  mentioned  in  section 
549 '  [or,  in  quo  warranto  as  to  office,  say,  section  1 949]  of  the 

'  Bauer  ».  Schevitch,  11  Gin.  Pro.  N.  T.  Code  Git.  Pro.,  §  556:  for  the 

iJ.,  433.  construction  of   which   requirement 

'  Id.  see  note  1  on  p.  292. 

^  Newell  0.  Doran,  31  Sow.  Pr.,  ^  The  order  should  be  directed  to 

427.  a  sheriff  (iV  T.  L.  1880,  c.  398,  and 

*  But  see  Caflero  «.  Demaxtino,  see  Volume  I,  p.  393);  either  that  of  a 

.6  Weekly  Dig..  55.  specified  county,  or  generally  to  the 

'  This  Form  is  sustained  by  the  sheriff  of  any  county.    N.  T.   Code 

Continental  Bank  v.  Mott,  8  Bosw.,  Civ.  Pro..  S  561. 

696;  Duncan  v.  Katen,  64  N.  Y.,  633;  '  It  is  best  to  recite  all  the  papers 

affl'g,  it  seems,  but  without  opinion,  6  on  which  the  order  is  made. 

Hun,  1;  People  e.  Tweed,  63  N.  T.,  e  As  to  the  necessity  of  presenting 

203;  s.  c,  less  fully,  50  How.  Pr.,  36,  a  complaint,  see  p.  356. 

confirming  5  .Haw,  382;  and  N.  Y.  "  It  is  convenient  practice,  but  not 

Coife  Cm  iVo.,  §  561.  essential,  to  cite  the  section  of  the 

Application  is  to  be  made  to  a  statute  and  its  subdivision  relied  on. 

judge  of  the  court  in  which  the  action  Tracy  v.  Veeder,  35  How.  Pr.,  209;  a 

18  brought  or  to  any  county  judge,  c,  as  Tracy  v.  GriflBn,  50  Bwri.,  70. 
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Code  of  Civil  Procedure  ;  and  that  f  [here  conoiaeh/  inddcate 
the  groimd  of  arrest^  as  for  instance  hy  either  of  thefollowi/ng 
clauses,  or  hy  two  or  more  combined]  the  action  is  to  recover  a 
fine  [or,  a  penalty]. 

[Or,  and  that  the  action  is  to  recover  damages  for  a 
personal  injury — or,  an  injury  to  property.] 

[Or,  and  that  the  action  is  to  recover  damages  for  a  breach 
of  promise  to  marry.] 

[Or,  and  that  the  action  is  to  recover  damages  for  miBcon- 
duct  or  neglect  in  office — or,  in  a  professional  employment.] 

[Or,  and  that  the  action  is  to  recover  damages  for  fraud  or 
deceit.] 

[If  the  action  is  to  recover  a  chattel,  see  Form,  900.] 

[Or,  and  that  the  action  is  to  recover  for  money  received  by 
defendant  as  a  public  officer — or,  in  a  fiduciary  capacity.] 

[Or,  and  that  the  action  is  to  recover  property — or,  damages 
for  the  conversion  or  misapplication  of  property  embezzled  or 
fraudulently  misapplied  by  a  public  officer — or  mention  other 
person  in  a  fiduciary  capacity. '\ 

[Or,  if  a  public  action  for  peculation,  as  in  N.'  T.  Code 
Civ.  Pro.,  §  549,  subd.  3.] 

[Or,  and  that  the  action  being  on  contract,  express  or 
implied,  other  than  a  promise  to  marry,  the  ground  of  arrest  is 
fraud  in  contracting  or  incurring  the  liability — or,  is  that  the 
defendant  has  since  the  making  of  the  contract,  or  in  contem- 
plation of  making  the  same,  'removed  or  disposed  of  his  prop- 
erty— or,  is  about  to  remove  or  dispose  of  the  same — with  in- 
tent to  defraud  his  creditors.] 

And  the  plaintiff  having  given  the  undertaking  required  by 
law'  [if  amendment  of  complaint  was  asTied  forf  add,  and 
plaintiff  having  been  directed  by  an  order  of  even  date  here- 
with, made  before  the  granting  of  this  order,  to  serve  an 
amended  complaint  herein ; 

Yotr  AEE  EEQTTiEED  forthwith  to  arrest  said  defendant 
[naming  him  or  them']  in  this  action,  and  hold  him  [or,  hold 
each  of  them]  to  bail^  in  the  sum  of  dollars,'  and  return 

1  This  is  required  by  N.  T.  Qen.  =  See  Form  877,  p.  360,  IV,  n.  1, 

Rules,  No.  13,  of  1888.  and  Form  901. 

Statement  in  the  language  of  the         *  Prescribing  the  fonn  of  under- 

statute  is  sufficient,  as  for  instance,  taking  which  the  sheriff  is  to  take,  is 

that  it  is  for  the  appropriation   of  unnecessary,  but  not  improper.   Bon- 

money  received  in  a  fiduciary  capaci-  cicault  v.  Boucicault,  31  Bun,  431 ; 

ty.    Bowman  c.  Gates,  11  Reporter,  s.  c. ,  59  How.  Pr ,  131. 
744.  6  It  is  proper  that  the  amoxmt  of 

*  Omit  this  clause  in  an  action  by  bail  should  approximate  the  probable 

the  people,  they  not  being  required  to  recovery.    People  «.  Tweed,  5  Em, 

give  security.  383,  confirmed  in  68  N.  T.,  202;  8.  c, 
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this  order,  with  your  proceedings  thereunder,  as  prescribed  by 
law.' 

[Date."]  [Signature  of  judge,  ioith  initials  of  title?'] 

[Signature  and  office  address  of], 

Plaintiflfs  attorney. 

[Deliver  to  the  sheriff  the  original  order — or,  if  court  or- 
der, a  certified  copy — annexed  to  the  papers  on  which  it  was 
granted  and  the  undertaking;  and  furmsh  the  sheriff  a  copy 
of  all  these  papers  for  service  on  each  one  to  ie  arrested.] 

Form  No.  894. 
Alias  order  of  arrest. 

[As  in  last  Form,  adding  at  the  end,  "before  date  and 
signature]  and  you  are  required  forthwith  to  return  the 
original  order  heretofore  made  for  such  arrest. 


Form  No.  895. 

Affidavit  to  obtain  order  of  arrest  by  reason  of  apprehended 
evasion  of  the  jurisdiction.     (Ne  exeat.)  ° 

[As  in  Form  877,  alleging  cause  of  action  h/  reference  to 
the  complaint,  and  corroborating  details  with  sources  of  infor- 
mation, cfec.*] 

less  fully,  50  Sbv).  Fr.,  26  (refusing  to  'In  general,  arrest  in  cases  for- 

reduce  bail  from  three  millions  where  merly  affording  ground  for  ne  exeat, 

the  action  was  for  six  millions).  namely,  anticipated  evasion  of  the  ju- 

Under  the  former  practice  in  ac-  risdiction,  is  not  allowed  except  in 

tioas  for  a  money  demand  on  contract,  cases  for  equitable  relief.    AUen  v. 

bail  was  required  in  double  the  claim,  Hyde,  3  Abb.  IT.  C,  197;  Bonesteel  ■». 

unless  the  amount  was  large.    Crom-  Bonesteel,  28  Wis.,  245;  Drover  v. 

elines  v.  Beldens,  1  Weiid.,  107;  Bal-  Bayet  (Ung.  Ct.  of  App.),  28  WeeMi/ 

lingall   «.  Burnie,  1  Hall,  237.    In  Bep.,  110.    Or  divorce,  alimony,  &c. 

other  actions,  the  bail  is  altogether  in  (Denton   v.  Denton,  1   Johns.   Gh., 

the  discretion  of  the  court,  and  de-  364);  or  for  account,  where  defendant 

pends  upon  the  character  of  the  action  admits   less    than    plaintiff    claims, 

and  the  position  of  the  defendants;  Stor;/  Eg.  Jur.,  §  1471. 

whether,  for  example,  residents  or  Wherever  there  is  concurrent  ju- 

transient  persons,  &c.  Baker  «.Swack-  risdiction,    the    remedy    is    clearly 

hamer,  3  Code  B.,  248.  proper.    Mitchell  ».  Bunch,  2  Paige, 

'The  return  is  prescribed  by  iV.  606,619;  s.  C,  32  ^to.  i>ec.,  669.    And 

T.  Code  Civ.  Pro.,  §§  677  and  578,  the  better  opinion  is  that  under  the  new 

under  which  the  time  may  vary  some-  procedure,  if  in  any  case  a  judgment 

what  according  to  the  proceedings,  in  what  is  called  a  common-law  action 

See  also  i<2.,  §  103.  can  be  enforced  by  proceedings  for 

*  Or,  in  quo  waurranto,  if  a  court  contempt,  it  is  within  the  power  of 

order,  "  Eater,"  followed  by  judge's  the  court  to  grant  the  order, 

signature,  by  initials  of  name  and  *  It  is  not   necessary  to  re-state 

title.  facts  sufficiently  provea  by  tke  com-. 
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III.  [Allege  ground  for  apprehending  evasion  of  hmsdic- 
tionfor  instance,  thus :  in  action  for  accoimting ;]  That  the 
said  y.  Z.  has  declared  his  intention  to  leave  the  State  of  New 
York,  and  to  proceed  to  England,  where  he  intended  to  settle 
and  reside ;  and  that  the  said  Y.  Z.,  on  or  about  the  day 

of  last,  informed  one  M.  N.  to  that  effect,  as  by  the  an- 

nexed affidavit  of  the  said  M.  N.  appears.  And  this  deponent 
verily  believes  that  if  the  said  Y.  Z.  goes  out  of  this  State  of 
New  York,  he  will  not  return,  hut  will  evade  his  duty  to  account 
and  the  power  of  the  court  to  compel  him  to  do  so,  and  thereby 
this  deponent  will  be  in  great  danger  of  losing  his  said  debt. 

III.  \In  actaonfw  divorce :  *]  That  this  action  is  brought 
to  obtain  a  divorce  from  the  defendant  by  reason  of  [the  adul- 
tery alleged  in  said  complaint ;]  that  the  defendant  is  about  to 
depart  from  this  State,  and  that  he  has,  as  deponent  is  in- 
formed and  believes,  no  present  intention  of  returning  to  this 
State,  except,  possibly  to  pass  through  it ;  that  it  is  announced 
that  his  engagement  as  an  actor,  at  theatre  in  this 

city,  will  close  this  evening,  and  that  he  is  announced  to  appear 
at  one  of  the  theatres  in  ,  in  the  State  of  }  on 

evening  next,  and  that  he  is  to  sail  for  Europe  on 
,18    ,  to  be  gone  indefinitely.     , 

That  deponent  is  wholly  without  income  or  present  means 
of  support,  though  she  owns  a  house  in  this  city  which  is  mort- 
gaged to  about  two-thirds  of  its  value,  which  is  less  than 
dollars,  and  which  has  produced  no  income  for  a  year  past. 
That  she  has  by  defendant  five  children  living,  of  whom  three 
are  minors,  and  two  of  whom  are  dependent  upon  her  for  sup- 
port ;  that  they  are  aged  respectively  years, 
years,  and  years;  and  that  the  eldest  of  the  three 
is  a  permanent  invalid,  and  is  supported  by  deponent.  That 
in  the  endeavor  to  support  them  she  lias  incurred  debts 
and  exhausted  what  means  she  had.  That  the  defendant  has 
from  time  to  time  paid  her  sums  of  money  towards  lier  support, 
and  that  of  her  children,  but  has  done  so  irregularly,  and  in 
amounts  inadequate  to  her  reasonable  support  and  the  support 

plaint.    Clayton  «.  Mitchell,  1  Del.  may   be    allowed    for   the   purpose. 

Ch.,  83.  Lube,  Eq  PI ,  Sumn.  &  W.  ed.,p.  66, 

The  new.  procedure  does  not  re-  'Prom  Boucicault  «.  Boucicault, 

quire  the  complaint  to  ask  for  arrest  21  Snn,  431;   s.  c,  59  Sow.  Pr.,  131. 

as  a  part  of  the  relief.    The  practice  '  In  Loewenstein  v.  Beimbaum  (9 

adopted   in  chancery  in  respect  to  Beporter,  403)  the  U.  S.  Cir.  Ct.,  E. 

matters  of  account  (1  Hoffm.  Ch.  Pr.,  Distr.  of  Penn.,  held  that  the  design 

90,  91)  being  now  properly  extended  of  a  defendant  to  leave  the  State  to  go 

to  all  cases.    But  in  those  jurisdic-  into  another  is  not  ground  for  issuing 

tions  where  it  is  thought  necessary  to  ne  exeat   in  a  court  of  the  Unitea 

ask  it  in  the  complaint,  amendment  States. 
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and  education  of  her  children ;  that  the  last  such  payment  was 
made  in  last,  when  he  deposited  to  her  credit 

dollars.     [An  allegation  of  oontraot  to  provide  support  pro- 
posed iy  him  was  added,  as  further  evidence  of  liability}} 

[  Undertaking,  if  required  h/  the  court,  as  in  Form  892.] 


Form  No.  896. 
Order  of  arrest;  by  the  court.    (Ne  exeat.)' 

At  a  special  term  [cfec,  as  in  Form 
493,  p.  4,  of  this  Volume'}.^ 
[Title  of  action.] 

To  the  sheriff  of  the  [city  and]  county  of  : 

[Or,  except  in  the  city  court  of  N.  Y. :  To  the  sheriff  of 
any  county  of  the  State  of  New  York  :] 

It  appearing  to  the  court  by  the  affidavit  of  A.  B.,  verified 
the  day  of  ,  18     ,  and  by  the  verified  complaint  in 

this  action,  that  a  sufficient  cause  of  action  exists  in  favor  of 
the  above-named  plaintiff,  and  against  the  above-named  defend- 
ant T.  Z.,  for  the  judgment  demanded  in  the  complaint,  which 
■among  other  things]  requires  the  performance  of  an  act,  to  wit 
spedfyi/ng  i(\  the  neglect  or  refusal  to  perform  which  would  be 
junishable  by  the  court  as  a  contempt,  and  that  said  defendant 
is  not  a  resident  of  the  State  [or,  said  defendant  being  a  resi- 
dent, is  about  to  depart  from  the  State],  by  reason  of  which 
non  residence  [or,  departure]  there  is  danger  that  a  judgment 
or  an  order  requiring  the  performance  of  the  act  will  be  ren- 
dered ineffectual ;  and  an  undertaking  on  the  part  of  the  plaint- 
iff having  been  given  as  required  by  the  court  [or,  being  here- 
by dispensed  with] : 

Ton  AEE  EEQuiEED  forthwith  to  arrest  said  defendant  Y.  Z., 
in  this  action,  and  hold  him  [or,  hold  each  of  them]  to  bail  in 
the  sum  of  dollars  [by  a  written  undertaking  executed  by 

two  or  more  sufficient  bail,  stating  their  places  of  residence  and 
occupations,  to  the  effect  that  he  will  obey  the  direction  of  the 
court  or  of  an  appellate  court,  contained  in  an  order  or  a  judg- 

'  Allegations  rehearsing  the   na-  corroborated,  so  far  as  may  be  nec- 

ture  of  the  relief  demanded  in  the  essaiy. 

complaint  and  stating  the  residence         ^  In   the   first   district  a   judge's 

necessary  to  show  jurisdiction  were  order  is  valid;  see  Vol.  I,  p.  133. 
added;    but    are    here    omitted    be-  ^  N.  Y.  Code  Civ.  Pro.,  §561;  see 

cause  the  complaint  is  sufficient,  if  N.  T.  Gen.  Rules,  No.  3,  of  1884. 
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ment,  reqairing  him  to  perform  the  act  above  specified;  or 
in  default  of  his, so  doing,  that  he  will,  at  all  times,  render  him- 
self amenable  to  proceedings  to  punish  him  for  the  omission;' 
and  return  this  order,  with  your  proceediags  thereunder,  as 
prescribed  by  law. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 
[^Signature  and  office  address  of], 

Plaintiff's  attorney. 

.  [Deliver  to  sheriff  a  certified  copy  annexed  to  the  papers  on 
which  it  was  granted,  and  the  undertaking,  if  any;  cmd 
furnish  him  with  a  copy  of  all  these  papers  for  service  on  each 
'one  to  he  arrested.] 


Form  No.  897. 

Affidavit  to  obtain  arrest,  in  replevin,  for  goods  firandolently  disposed 
of  with,  intent  to  deprive  plaintiff  thereof.' 

[Title  of  court  and  action.} 
[  Yenue.] 

J.  F.  De  B.,  being  duly  sworn,  says: 

I.  I  have  been  book-keeper  and  confidential  clerk  of  the 
plaintiff  S.  B.  for  over  a  year  past,  and  have  had  general 
charge  of  his  business. 

II.  On  the  day  of  >  18  ,  H.  S.,  the  defendant, 
called  at  the  place  of  business  of  the  plaintiff,  in  the  absence  of 
said  plaintiff,  and  applied  to  me,  as  his  salesman  and  agent,  to 
purchase  of  the  said  S.  B.  twelve  bales  of  leaf  tobacuo  on 
credit;  and,  to  induce  me  on  behalf  of  the  plaintiff  to  sell  him 
such  goods  on  credit,  stated  to  me  that  he,  the  said  defendant, 
was  perfectly  solvent,  and  that  he  did  not  owe  anybody  a  cent 
in  the  world,  and  that  he  always  paid  cash  for  all  the  goods  that 
he  bought  elsewhere,  but  that  he  was  a  little  short  of  money 
at  that  time,  and  he  must  have  these  goods,  as  he  had  already 
sold  them  to  a  customer  of  his  on  a  credit  of  ninety  days. 
Said  defendant  also  then  stated  that  he  wanted  the  said  twelve 
bales  of  tobacco  charged  to  him  on  a  credit  of  sixty  days ;  but 
that  he  would  soon  be  getting  in  money  from  customers  of  his 
who  owed  him  money,  and  that  in  less  than  two  weeks  he  would 
discount  this  bill,  and  pay  the  cash  for  it. 

'This  direction,  as  to    the   suh-  »  Sustained  (with  corrohoratingaf- 

stance  of  the  undertaking,  is  not  re-  fldavits)  by  Barnett  e.  Selling,  70  S- 

quired,    but   is    convenient.     Bouci-  F.,493;  b,  c,  3  4J6.  JT.  C,  83;affl'g9 

cault  ®.  Boucicault,  21  Hun,  431 ;  s.  c,  Hv,n,  286. 
69  Eow.  Pr„  131. 


PROVISIONAL  REMEDIES.— IX.   ARREST.  379 

III.  Believing  the  said  statements  of  said  defendant  to  be 
true,  I,  as  such  agent  of  the  said  plaintiff,  sold  and  delivered  to 
the  said  defendant  tlie  said  twelve  bales  of  leaf  tobacco  at  the 
price,  and  which  were  together  of  the  value  of  dollars, 
on  a  credit  of  sixty  days/ 

IV.  Since  the  sale  and  delivery  of  the  said  tobacco  the  said 
defendant  has  stated,  in  my  presence,  that  at  the  time  he  made 
ilie  said  statements  he  had  not  sold  the  said  goods  to  a  customer 
of  his  on  credit  as  represented ;  but  that  immediately  after 
obtaining  the  said  goods  he  exchanged  them  for  a  large  quantity 
of  cigars,  which  he  immediately  thereafter  sold  for  cash.^ 

Form  No.  898. 
Affidavit  accompanying  the  foregoing,  to  inability  to  replevy  goods.' 
W.  E.  N.,  being  duly  sworn,  says : 

I.  I  am  an  attorney  at  law  and  managing  clerk  of  R.  W.  T., 
plaintiff's  attorney  herein. 

II.  This  action  is  for  the  recovery  of  possession  of  the 
specific  personal  property  mentioned  in  the  annexed  affidavits, 
and  was  commenced  ,  18  ,  by  service  upon  defend- 
ant by  the  sheriff  of  ,  of  the  summons  and  complaint, 
which  were  delivered  to  him  for  service,  on  »  18  , 
Vidth  affidavit  of  plaintiff  and  requisition,  of  which  a  copy  is 
annexed,  marked  "  A,"  and  an  undertaking,  of  which  a  copy  is 
annexed,  marked  "  B." 

III.  The  sheriff  has  returned  the  said  affidavit  and  requisi- 
tion with  his  certificate,  of  which  a  duplicate  is  annexed  hereto, 
marked  "  C." 

lY.  ^o  part  of  the  property  described  in  said  affidavit  has 
been  taken  by  the  sheriff  or  delivered  to  the  plaintiff'.^ 

[Jurat.']  [Signature.] 

[Copy  affidavit  and  v/ndertdking  to  ie  annexed  and  marhed  as 

referred  to.] 

[  Undertaking  as  in  Form  892.] 

The  cause  of  action  being  -within         '  See  for  other  forms  of  deceit  on 

the  term  ''  an  injury  to  property,"  inducing  sale,  Forms  884,  885, 
and  the  injury  being  willful,  a  female         '  Such  a  sale  does  not  preclude 

can  be  arrested.  N.  Y.  Code  Civ.  Pro.,  replevin.    Bamett  ■».  Selling,  9  Hun, 

§  553;  Starr  ».  Kent,  3  CoOe  B.,  30;  236;  afE'd  in  70  K  T.,  493;  s.  c,  3 

8.  p.,  Muser  v.  Miller,  13  Abb.  Jf.  C,  Abb.  JV.  C,  83. 

305,  note;  p.  c,  65  Sow.  Pr.,  283;  3  ^  gugjained  in  Barnett  «.  Selling 

Civ.  Pro.  B.,  388;  3  id.  {McCarty),  (above). 

444;  and  6  Month.  L,  Bui.,  67.  *  After  plaintiff  has  actually  arrest- 

ed the  defendant,  he  is  not  entitled  to 
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Form  No.  899. 

Eeturn  by  sheriff,   that    chattel   was  concealed,  &c.,  annexed  to 
foregoing  affidavits.' 

I  certify  and  return  : 

I.  That  on  the  day  of  ,  18  ,  at  ,1  served 
upon  H.  S.,  the  defendant  within  named,  a  copy  of  the  sum- 
mons^ and  complaint  in  the  within  entitled  action,  together  with 
a  copy  of  the  undertaking  given  by  the  plaintiff,  approved  by 
me,  and  a  copy  of  the  annexed  [or,  within]  affidavit  and 
requisition. 

II.  [^  any  of  the  chattels  were  taken,  say:]  That  by  virtue 
of  said  affidavit  and  requisition  I  did  at  the  same  time  take  from 
said  defendant  a  portion  of  the  property  therein  described,  to 
wit  [specifying  the  part  taken],  said  property  so  taken  being  all 
of  the  property  mentioned  in  said  affidavit  which  I  could  find 
after  diligent  search  [in  the  possession  of  the  defendant  or  any 
agent  of  his]. 

III.  [If  part  had  heen  eloigned:]  That  before  the  coming 
of  this  requisition  to  me,  the  property  within  described  [except 
the  part  herein  before  specified]  had  been  eloigned,  removed, 
concealed  or  disposed  of,  so  that  I  could  not  take  the  same,  as 
by  said  requisition  I  am  commanded.^ 

TV.  [If  there  has  been  a  delivery  to  plaintiff',  add :]  That 
no  notice  of  exception  to  the  sufficiency  of  the  sureties  to  the 

have  the  property  delivered  to  him  ^  The  omission  of  the  sheriff  to 

before  judgment.    This  would  be  op-  serve  a  copy  of  the  summons  before 

pressive.   Chappel  v.  Skinner,  6  Haw.  replevying  the  chattels  is  no  ground 

Pr.,  338;  s.  p.,  JT.  T.  Code  Ci-o.  Pro.,  for  vacating  the  arrest.    The  seizure 

g  1714.  must  be  deemed  an  equivalent  to  the 

If  he  has  only  obtained  part  of  the  granting  of  a  provisional  remedy,  and 

property,  he  does  not  waive  his  right  by  W.  T.  Code  Oiv.  Pro.,  §  1693.  the 

to  an  order  of  arrest  for  the  residue,  court  acquires  jurisdiction  from  the 

Tracy  ti.Veeder,  35 fibw.Pr.,  309;  S.C.,  time  of  granting  a  provisional  reme- 

60  Bart.,  W.    But  a  subsequent  return  dy.    Acker  «.  Hauteman,  27  £«»,  48; 

of  the  residue  supersedes  an  unexe-  s.  c,  63  Sow.  Pr.,  380. 

cuted  order  of  arrest.    iV.    T.   Code  ^  Pitch  v.  McMahon,  103  K  T; 

Oiv.  Pro.,  %  im.  690.    Fraud  in  the  purchase  will  some- 

'  Sustained  also  by  Manley  v.  Pat-  times  justify  the  inference  that  the  in- 
terson,  3  Code  R.,  89 ;  Acker  v.  Haute-  ability  of  the  sheriff  to  take  them  is 
mann,  37  Hun,  48.  For  the  general  due  to  fraudulent  disposition  or  con- 
rules  applicable  to  returns,  see  Vol-  cealment.  Allegation  of  vrrongful 
Time  I,  p.  393.  taking  insufScient.    Id. 
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said  undertaking  was  given  to  me  by  said  defendant ;  and  no 
person  made  claim  to  said  property  taken  by  me  as  aforesaid ; 
and  therefore  I  delivered  the  same  to  said  plaintiff;  and  I 
delivered  to  said  defendant  the  original  undertaking  on  the  part 
of  the  plaintiff  herein  mentioned. 

[Date.]  [Signature.] 


Form  No.  900. 
Order  of  arrest  in  replevin. 

[As  in  Form  893  to  the  f,  continuing:]  to  recover  a 
certain  personal  property  of  the  plaintiff,  and  the  ground  of 
arrest  is,  that  [a  part  of]  the  same  has  been  concealed,  removed 
or  disposed  of  by  the  defendant  Y.  Z.,  so  that  it  cannot  be 
found  or  taken  by  the  sheriff,  and  with  intent  that  it  should  not 
be  so  found  or  taken,  or  to  deprive  the  plaintiff  of  the  benefit 
thereof : 

And  the  plaintiff  having  given  the  undertaking  required 
by  law  \jf  amendment  of  cornplaint  was  ashed  for,  add,]  and 
plaintiff'  having  been  directed  by  an  order  of  even  date  here- 
with, made  before  the  granting  of  this  order,  to  serve  an 
amended  complaint  herein  ; 

You  ARE  EEQTjiEED  forthwith  to  arrcst  said  defendant 
[naming  him  or  them]  in  this  action,  and  hold  him  [or,  hold 
each  of  them]  to  bail  in  the  sum  of  dollars  ^  [agreeably  to 

the  requirements  of  subd.  2  of  section  575  of  the  Code  of 
Civil  Procedure '],  and  return  this  order,  with  your  proceedings 
thereunder,  as  prescribed  by  law. 

[Date.]  [Signature  of  judge,  with  initials  of  title.] 

[Signature  and  office  address  of]. 

Plaintiff's  attorney. 

[Directions  as  in  Form  893.] 

»  See  notes  to  Form  893.  Veeder,  7  Abl.  Pr.,  JSf.  S.,  23,  note; 

2  This  clause  is  convenient,  but  not  s.  c,  50  Barb.,  70 ;  35  Sow.  Pr.,  309. 

necessary.    As  to  whether  it  is  proper  (In  the  negative)  Sherlock  v.  Sherlock, 

or  necessary  to  mention  a  sum  which  7  Abb.  Pr.,  i\r.  S.,  23 ;  Elston  ».  Potter, 

shall  limit  the  liability  of  the  bail,  9  Posw.,  636;   Josuez  ®.  Murphy,  6 

compare  (in  the  affirmative)  Tracy  v.  Daly,  334. 
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IIL  AMENDING  COMPLAINT. 
FoBM  No.  900a.     [Affidavit.    See  Form  877,  paragra/ph  IV.] 

Form.  No.  001. 

Order  allowing  amendment  of  complaint  by  adding  allegation  of 
ground  of  arrest.' 

\Tiile  of  court  and  action.'^] 

Upon  the  affidavit  of  A.  B.,  verified  the  day  of 

,18  ,  and  the  verified  complaint  heretofore  filed  [or, 
served — or  both]  herein,  and  the  proposed  amended  verified 
complaint,  a  copy  of  which  is  thereto' annexed ;  and  on  motion 
of  A.  T.,  attorney  for  plaintifiF,  now  applying  for  an  order  of 
arrest  against  the  defendant  Y.  Z., 

Oedeeed,  that  plaintiff  file  and  serve  said  amended  veri- 
fied complaint,  such  service  to  he  made  with  or  before  the  serv- 
ice of  the  order  of  arrest  now  asked  for. 

[Date.]  [Signature  of  judge,  with  initials  of  title.] 

SECTION  II. 

VACATING  OEDEE  ;   DISCHARGING  EKOM  AKEEST  ;   AND  MODIFY- 
ING SECUEITT. 

I.  Vacating  akeest,  reducing  bail,        (910.)  Affidavit  to  move  to  discharge 

OK  increasing  secukitt.  person  of  unsound  mind,  or 

(902.)  Affidavit  to  move  to  vacate  ar-  infant  ™<ler  fourteen. 

rest.  (911-)  Order  to  show  cause  thereon. 

(903.)  Order  "to  show  cause  why  order  (912.)  Order  discharging  from  arrest 

of  arrest  should  not  be  vacated  privileged  person,  infant,  idiot, 

or  bail  reduced.  or  person  of  unsound  mind. 

(904.)  Notice  of  motion  to  vacate  order 

of  arrest,  or  to  reduce  bail,  or  m   Dischargb  on  bail,  oe  DErosii. 
increase  security. 

(905.)  Order  vacating  order  of  arrest.  (913.)  Undertaking  of  bail. 

(906.)  Order  denying  motion  to  vacate  (914.)  Notice  of  exception  to  bail  or  un- 
order of  arrest ;  on  terms.  dertaking. 

(907.)  Order  reducing  amount  of  bail.  (91B.)  Notice  of  bail  justifying. 

(908.)  Order  for  increase  of  security  on  (916.)  Examination  of  bail, 

part  of  plaintiffi  (917.)  Allowance  of  bail. 

„   ._  (918.)  The  same;  as  to  one  bail,  and  for 

II.  DiscHASGE  FOE  PBiviLEGE,  IN-  time  for  the  Other  to  justify. 

fancy,  etc.  (919^  Thg  ^^^^  .    ^^^^  ^■^^^  direction 

(909.)  Affidavit  to  move  to  discharge  that  the  money  be  refunded, 

person  privileged  from  arrest.      (920.)  Allowance  of  added  bail. 

'  JT.  T.  Code  Civ.  Pro.,  §  558,  last  =  In  quo  warranto iira&j'bea.cavA 

clause.  .  See  note  to  Form  877.  order. 
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(921.)  Certificate  of  deposit  in  lieu  of  IV.  Stjpeesedbas. 

^'"l-  ,  ,         (924.)  Afladavit    to   -moTe   for    snpep- 

(922.)  Sotice  to  protect  deposit  in  lieu  sedeas. 

of.^ail. (926.)  Certificate  of  sheriff  that  defend- 

(923.)  Certificate  that    bail    has  been  ajit  is  in  custody. 

given  instead  of  deposit.  (926.)  Order  to  show  cause  for  superse- 

deas of  arrest. 

Defendants  course^ — If  defendant  questions  the  jurisdic- 
tion of  the  court,  he  may,  in  a  clear  case,*  move  to  dismiss  the 
action  for  want  of  jurisdiction  of  the  subject-matter,  or  move 
to  set  aside  the  proceedings  therein  for  want  of  having  acquired 
jurisdiction  of  his  person ;  and  in  such  case,  if  he  appears  spe- 
ciallj,  the  court  have  power  to  extend  his  time  to  appear  gen- 
erally and  plead,  until  the  jurisdictional  question  is  settled.^ 

Where  jurisdiction  is  not  questioned,  he  may  (without, 
however,  waiving  any  objection  that  the  court  has  not  jurisdic- 
tion of  the  subject-matter)  move  to  vacate  the  order  of  arrest, 
or  to  reduce  the  amount  of  bail,  or  to  increase  the  security 
given  by  plaintiff  and  may  combine  these  objects  in  one  motion, 
asking  them  if  he  choose  in  the  alternative.' 

Even  if  the  validity  of  the  order  is  not  questioned,  defend- 
ant can  move  to  be  discharged  from  the  arrest  made  under  it, 
on  the  ground  that  it  was  effected  by  artifice,  or  irregularly 
made,  or  that  he  was  privileged  from  arrest. 

Even  if  the  regularity  of  the  arrest  is  not  questioned, 
defendant  may  give  bail,  which  will  set  him  at  liberty,  his  bail 
being  only  liable  that  he  will  at  all  times  render  himself  amen- 
able to  iinal  process,'*  or,  in  the  case  of  arrest  for  apprehended 
evasion  of  the  jurisdiction,  that  he  will  obey  such  order  or 
judgment  for  specific  relief  as  the  court  may  make ;  ^  except, 
however,  in  replevin,  in  which  case  bail  are  responsible  for  de- 
livery of  the  chattel,  if  adjudged,  and  payment  of  any  money 
recovery  in  the  action.^  He  may,  if  he  prefer,  in  lieu  of 
bp,!!,  deposit  money  to  be  held  on  the  same  conditions. 

If  he  is  held  for  want  of  bail  or  deposit,  he'has  a  right  to 
be  admitted  to  the  liberties  of  the  jail — which,  in  the  most 

'  Vol.  I,  p.  114  '  Vol.  I,  pp.  710,  715. 

8  N.  T.  Code  Civ.  Pro.,  §  567  (the  time  for  so  moving  is,  ho-wever,  in  some 
cases,  limited  by  this  statute). 

*Id.,%  565,  subd  3.  « Id.,  snbd.  1.  « Id.,  subd.  2. 
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populous  counties,  extena  to  the  whole  of  the  county  or  citr- 
on giving  security,  simply,  that  he  will  not  go  beyond  the  liber- 
ties until  discharged  by  due  course  of  law ; '  and  this  enlarge- 
ment, he  may  have  in  all  cases  of  arrest  whatever,  including  re- 
plevin and  ne  exeat,  whether  on  execution  or  on  order,  but  not, 
however,  when  committed  after  conviction  for  contempt. 

The  recent  statute*  limiting'  the  term  of  imprisonment  in 
civil  actions  for  the  recovery  of  money,  does  not  apply  to  pris. 
oners  held  under  an  order  of  arrest  granted  as  a  provisional 
remedy ; '  but  plaintiff  cannot  temporize  by  delaying  to  enter 
final  judgment,  or  issue  execution  against  the  person,  and  thus 
postpone  the  limit.  If  plaintiff  unreasonably  delays  trial,  or 
neglects  for  ten  days  to  enter  judgment  when  he  can,  or  to 
issue  a  body  execution,  either  within  ten  days  after  return  of  a 
property  execution,  or,  in  any  event,  within  three  months  after 
entry  of  judgment ;  or  delays  his  remedy  by  collusion,  or  for 
the  purpose  of  effecting  extended  imprisonment  under  different 
processes,  defendant  may  move  for  a  discharge,  and  the  court 
in  its  discretion  may  grant  it.* 


L   VACATING  ARREST,    REDUCING  BAIL,    OR  INCREAS- 
ING SECURITY. 

Form  No.  902. 
Affidavit  to  move  to  vacate  arrest.' 

Title  of  cov/rt  and  action.] 
Yenue.'] 
Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  above  named  [appearing  herein 
only  for  the  purposes  of  this  motion.  See  Vol.  I,^-  '^^\ 
717]. 

1  K  Y.  Code  Civ.  Pro.,  §  750.  =/(?..§  HI,  as  amended  in  1886. 

3  Levy  D.  Salomon,  19  Ahb.  N.  C,  53,  reVg  18  id,.,  330. 
*  if.  r.  Code  Civ.  Pro.,  §  573.    Even  if  out  on  bail.    Havemeyer  Sugar 
Refin.  Co.  «.  Taussig,  19  Ahl.  N.  C,  57.    And  see  Execution. 

5  The  motion  may  be  made  on  the  essary,  unless  it  is  ex  parte,  or  an 
original  papers,  (see  note  3  to  Form  order  to  show  cause  is  asked.  See  p. 
905,)  in  -which  case  no  affidavit  is  nee-    2,  of  this  Vol. 
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II.  That  on  the  day  of  last,  he  was  arrested  by 
the  sheriff  of  the  [city  and]  county  of  ,  by  virtue  of  the 
order  of  arrest  of  which  a  copy  with  a  copy  of  the  papers 
whereon  it  was  made,  is  hereto  annexed. 

III.  {State  facts  as  to  bail,  as  thus ;]  That  he  has  not  yet 
^ven  security  as  allowed  by  law  to  obtain  his  discharge  [and, 
*/■  an  order  to  show  cause  is  asked  for,  state  that  he  is  in  actual 
custody}  as  thus ;]  but  is  now  actually  confined  by  said  sheriff 
in  the  county  jail  of  county,  and  is  unable  as  yet  to  find 
bail  or  to  make  any  deposit  in  lieu  thereof. 

IV.  {If  motion  is  not  merely  on  the  original  papers,  insert 
deniah  of  plaintiff '' s  affidamits,  or  allege  new  matter  relied  on 
in  avoidance,  or  ioth.^^ 

V.  [If  order  to  show  cause  is  asked  for,  add  reason,  as 
thus  .•]  Deponent  asks  an  order  to  show  cause,  instead  of 
giving  the  usual  notice  of  motion  in  order  that  he  may  not  be 
held  in  custody  until  the  day  of  ,  which  is  the 
earliest  day  that  a  motion  could  be  made  on  notice.  [Also 
state  condition  of  cause,  and  as  to  previous  application:  see 
Form  498,^.  2.] 

[Jurat.']  [Signatures.'] 

Form  No.  903. 

Order  to  show  cause  why  order  of  arrest  should  not  be  vacated 
or  bail  reduced,  or  security  increased.  ° 

[Title  of  court  and  action.] 

On  [the  annexed  affidavit  and  the  pleadings  herein  and]  the 
order  of  arrest  herein,  and  the  papers  on  which  the  same  was 
granted :  Let  the  plaintiff  show  cause  before  this  court,  at  a  spe- 
cial term  thereof,  to  be  held  [at  chambers],  at  the  County  Court- 
House,  in  the  city  of  ,  on  the  first  Monday  of  , 

18    ,  at  o'clock  in  the  noon,  or  as  soon  thereafter 

as  counsel  can  be  heard  [or,  before  Hon.  J.  K.,-  at  , 

on  the  day  of  ,  at  o'clock  in  the 

noon],  why  the  said  order  of  arrest  should  not  be  vacated,  or, 
if  that  be  refused,  why  the  amount  of  bail  should  not  be  re- 
duced, or  the  security  given  by  plaintiff  be  increased,  or  such 

'  Garrett  v.  Humiter,  1  Monthly  L.         '  Adapted  from  the  Form  used  in 

But,  43.  People  v.  Tweed,  63  N.  T.,  303. 

-  On  a  motion  to  reduce  the  bail,  Compare,  however,  for  certain  re- 
defendant  should  show  the  facts  con-  strictions  under  N.  Y.  Oode  Giv.  Pro., 
stituting  the  defense  or  going  in  mit-  §§  719  and  773  of  that  act. 
igation.    Britton  «.  Richards,  13  Abb. 
Pr.,  N.  S.,  358. 

Vol.  11—35. 
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other  or  further  order  made  as  may  be  just  [with  costs  of  this 
motion — may  add  grounds,  and  ^f  irregularity  is  relied  on 
must  specify  it  as  thus ;]  upon  the  following  grounds  ^  [and 
see  Forms  846-858] : 

1.  That  the  defendant  has  been  already  arrested  and  held 
to  bail  in  dollars,  at  the  suit  of  the  same  plaintiff  for 
the  same  cause  of  action. 

2.  That  the  order  ot  arrest  was  made  while  other  actions  for 
the  same  cause  were  pending,  and  that  a  similar  suit,  between 
the  same  parties  for  the  same  cause  of  action,  was  and  is  now 
pending,  wherein  the  defendant  was  and  is  still  under  bail  to 
the  amount  of  dollars. 

3.  That  the  papers  on  which  the  order  was  granted  were 
not  sufficiently  or  properly  verified.^ 

4.  That  no  cause  of  action  in  favor  of  the  plaintiff  is  shown 
by  the  complaint  or  the  papers  on  which  the  order  was 
granted. 

5.  That  no  ground  of  arrest  is  alleged  in  the  complaint. 

6.  That  the  defendant  should  not  be  held  to  bail,  and  his 
property  attached,  at  the  same  time  and  in  the  same  action.' 

7.  That  the  bail  would  be  excessive,  supposing  a  good  cause 
of  action  to  be  shown,  and  no  constitutional  provision  to  exist 
in  respect  to  bail. 

8.  That  the  amount  of  bail  is  excessive  and  prohibited  by 
the  Constitution. 

9.  That  the  bail  should  not  exceed  an  amount  which  the 
defendant  is  supposed  able  to  give. 

[And  it  is  further  ordered,  that  service  of  this  order,  with  a 
copy  of  said  affidavit,  shall  be  sufficient  if  made  days 

before  it  is  returnable.* 

[Date.]  [Signature  of  judge,  with  initials  of  title.] 

Form  No.  904. 

Notice  of  motion  to  vacate  order  of  arrest,  °  or  to  reduce  bail,  or 
increase  security. 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  [spedfying  the  papers]  in 

'  DieckerhofE  «.  Ahlborn,  3  Abb.  both  are  not  reasonably  necessary  for 

N.  a,  873,  374.    Lalor  v.  Fisher,  3  plaintiff s  security.     S  719. 
Bobt. ,  669.    Vol.  I,  of  this  work,  p.  ■>  Such  a  clause  as  this  is  now  re- 

152,  &c.  quired.    K  T.  Code  Civ.  Pro.,  S  78(1. 

^  See  N.  T.  Code  Civ.  Pro.,  ij§  534,         « If  appearance  is  special  (Volume 

557.  I,  p.  711),  qualify  signature  as  on  p. 

'  This  objection  is  not  ordinarily  336,  Volume  II. 
sustainable.    It  should  be  shown  that 
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this  action  [and  on  the  affidavits,  copies  of  which  are  hereto 
annexed,  the  undersigned  will  move  the  court,  at  a  special  term 
to  be  held  [at  chambers]  at  the  Oity  Hall  \or,  the  County  Court 
House],  at  ,  on  the        day  of  ,  18     ,  at       o'clock 

in  the  noon,   or   as   soon   thereafter  as  counsel  can  be 

heard  \or,  will  move  before  Hon.  J.  K.,  ,  at  ,  at 

,  on  the  day  of  next,  at   -     o'clock  in  the 

noon],  to  vacate  the  order  of  arrest  heretofore  granted  in  this 
action,  or  reduce  the  amount  of  bail  required  of  defendant,^  or 
increase  the  security  given  b^the  plaintiff  on  applying  for  said 
order  of  arrest,  with  costs,  and  for  such  other  or  further  relief 
as  may  be  just  {wnd  if  the  order  m<yoed  for  is  asked,  in  any 
part,  on  the  ground  of  irregula/rity,  specify  it,  for  instance, 
thus  :\  and  that  such  relief  will  be  asked  upon  the  grounds, 
among  others,  of  irregularity,  in  that  all  the  papers  on  which 
the  said  order  of  the  court  was  granted,  were  not  specified  in 
said  order,  and  that  a  copy  of  the  order,  with  the  papers  upon 
which  the  order  -was  granted,  was  not  delivered  to  the  defend- 
ant upon  his  arrest,  nor  filed  as  prescribed  by  law  \and  see  last 
Form  far  other  groimds]. 

[Date.]  [^Signature  and  office  address  of], 

Defendant's  attorney. 
To  [address], 

Plaintiff's  attorney. 


Form  No.  905.  / 

Order  vacating  order  of  arrest.' 

l_Title  and  recitals,^  as  in  Form  No.  492  or  493,  p.  4,  of  this 
Vol/wme.] 

Oedeeed,  that  the  order  of  arrest  granted  herein,  dated  [or, 
entered]  the        day  of         ,18     [against  the  defendant  T.  Z.], 

'  Under  notice  of  motion  to  vacate  be  to  the  same  judge  in  court  or  out  of 

order  of  arrest,  and/or  general  relief,  court,  and  may  be  with  or  without 

to  reduce  bail  would  be  irregular,  notice.  Where  it  is  made  on  proof  by 

Smith  V.  Spalding,  3  BoU.,  615  ;  s.  C,  affidavit  on  the  part  of  the  defendant, 

30  How.  Ft.,  339.    See  Volume  I,  p.  it  maybe  made  to  the  court, or  to  any 

185.  judge  of  the  court,  upon  notice. 

'  Under   N.    Y.   Code   Civ.   Pro.,         '  In  accordance  with  N.  T.  Gen. 

§  568,  if  the  order  to  be  vacated  was  Sules  of  Practice,  No.  3,  of  1884,  an 

made  by  the  court,  this  order  vacating  order  vacating  an  arrest  on  motion 

it  must  also  be  by  the  court.  If  it  was  founded  on  new  papers,  must  specify 

made  by  a  judge  out  of  court,  then,  all  the  papers ;  and  all  must  be  filed 

where  the  application  to  vacate  is  unless  otherwise  ordered  by  the  court, 
made  on  the  original  papers,  it  must 
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be  and  hereby  is  vacated,  and  that  the  undertaking  executed  by 
to  the  sheriff  of  on  such  arrest  be  delivered  up  to 

be  cancelled. 

\If  desired,  state  grovrnd  of  vacatur;^  see  Forms  903-4  and 
846-858.] 

[^If  the  vaoatnjbT  is  upon  a  stipulation  not  to  sue,  state  terms, 
for  instance  thus :  ^]  upon  the  execution  of  and  delivery  to  the 
plaintiff's  attorneys  of  a  stipulation  by  the  defendant  relin- 
quishing all  claim  for  damages,  and  also  all  supposed  rights  of 
action  arising  from  the  arrest  on  said  order.  And  in  case  the 
plaintiff  shall  give  notice  of  an  appeal  from  this  order  on  or 
before  the  day  of  ,  instant,  it  is  ordered  that  all 

proceedings  under  this  order  for  the  discharge  of  the  defend- 
ant from  such  arrest,  or  for  the  delivery  up  of  said  bond,  be 
stayed  until  the  said  appeal  be  heard  and  decided ;  and  it  is 
further  ordered,  that  no  action  shall  be  brought  or  proceeding 
had  against  the  defendant,  or  his  sureties  in  his  undertab'ng, 
upon  said  undertaking  or  otherwise,  or  against  the  said  sheriff 
or  otherwise,  for  or  by  reason  of  any  absence  of  the  defendant 
from  this  8tate  between  this  time  and  the  decision  of  the  gen- 
eral term  of  this  court  on  said  appeal,  provided  that  the  de- 
fendant shall  be  within  this  State  and  present  at  the  settlement 
of  the  order  of  the  general  term  on  said  appeal. 

[Authentication,  as  in  Form  492  or  493.] 

•  An  appellate  court  will  presume  which  there  has  been  much  diversity 

that  the  ground  of  vacating  was  dis-  of  opinion.    Alden  «.  Sarson,  4  Aii. 

cretionary     unless   it   be   otherwise  Pr.,  103.    Compare  Merchants'  Bank 

stated  in  the  order  itself.    Clarke  v.  v.  i)wight.  13  Sow.  Pr.,  366;  and 

Lourie,  83  W.  Y.,  580;  s.  p.,  Edgerton  Croden  v.  Drew,  3  Dusr,  653. 
B.  Ford,  11  Abb.  Pr   415.  Where    defendant   is  entitled  to 

''  This  Form,  appropriately  modi-  have  an  order  of  arrest  vacated  a*  a 

fied  in  phraseology,  is  from  the  order  matter    of  right,  the   court  has  no 

entered  in  Forrest  v.  Forrest.  power  to  impose  as  a  condition  that 

Where,  upon  vacating  an  order  of  defendant  shall  stipulate  not  to  sue, 
arrest,  upon  the  ground  that,  upon  the  and  where  it  has  vacated  the  order  of 
whole  case,  as  presented  upon  the  arrest,  it  cannot  subsequently  resettle 
motion  to  vacate,  there  is  not  evidence  the  order  by  imposing  such  condition, 
to  charge  the  defendant  with  the  Grotty  v.  Kimball,  32  Weekly  Dig., 
wrong  complained  of,  the  court  is  433;  Wilder  v.  Guernsey,  19  Alb.  L. 
satisfied  that  there  was  no  malice  in  J.,  401;  s.  c,  8  Weekly  IHg.,  107. 
causing  the  arrest,  and  that  there  was  If  defendant  is  entitled  to  have  the 
probable  cause  for  procuring  it,  the  order  vacated  on  plaintiff's  own  pa- 
discharge  may  be  granted  condition-  pers,  because  the  action  is  not  one  in 
ally,  upon  the  defendant's  stipulating  which  an  order  of  arrest  can  be 
not  to  bring  an  action  for  the  arrest,  issued,  the  court  has  no  power  to 
Northern  Railway  Co.  ■».  Carpentier,  require  the  stipulation.  Tompkins  t. 
4  Abb.  Pr.,  47;  a  p.,  Hoguet  o.  Levy,  Smith,  1  Oiv.  Pro.  B.,  398.  See  also 
1  Monthly  L.  Bui.,  10.  So  where  Chapin  ®.  Foster,  101  iV".r.,  1;  &c.,  3 
the  question  involved  in  the  motion  Eastern  Sep.,  308,  modifying  mem.  31 
to  discharge  the  defendant  is  one  Sun,  88. 
Involved  in  uncertainty,  and  about 
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Form  No.  906. 
Order  denying  motion  to  vacate  order  of  arrest ;  on  terms. 

[Title  and  recitals  /  see  Form  No.  492  <w  493,  p.  4,  of  this 

Volume.^ 

Oedeeed,  that  the  said  motion  to  vacate  the  said  order  of 
arrest  [so  far  as  the  same  relates  to  the  defendant  Y.  Z.]  be  and 
hereby  is  denied  [with  ten  dollars  costs  to  the  plaintiff — to 
abide  the  event  of  this  action — or,  on  the  plaintiff  amending — 
<w,  serving  the  summons  herein]  [but  without  prejudice  to  the 
right  of  the  defendant  Y.  Z.,  to  make  such  new  motion  for  the 
same  relief  or  any  part  thereof,*  and  on  the  same  or  fresh 
papers,  or  both,  as  he  may  be  advised — provided  he  notices  his 
motion  within  days  from  the  entry  of  this  order  ^ — upon 

payment  of  the  costs  of  this  motion — and  meanwhile,  and  until 
ten  days  after  the  hearing  and  decision  of  the  general  term  of 
this  court,  on  any  appeal  *  to  be  taken  from  this  order  within 
days  after  the  date,  all  the  proceedings  on  the  part  of  the 
plaintiff  and  his  attorney  are  stayed  as  to  the  said  defendant], 

[Auihentication  as  in  Form  491,  p.  3.] 


Form  No.  907. 
Order  reducing  amount  of  bail. 

{Title  and  recitals;  see  Form,  492  or  493,  j?.  4,  of  this  VohMne.] 
Oedeeed,  that  the  motion  of  the  defendant  to  reduce  his 
bail  herein  be  and  is  hereby  granted,  and  accordingly  that  the 
liability  of  the  sureties  on  the  undertaking  of  bail  herein  for 
the  sum  of  dollars  be  and  is  hereby  reduced  to  the  sum 

of  dollars  ($  ),  and  that  the  said  sureties  be  and 

are  at  liberty  to  execute  and  file  a  new  undertaking  in  said  sum 
of  dollars,  and  that  in  such  case  said  original  tmdertaking 

be  surrendered  to  them  to  be  cancelled  [and  that  defendant 
have  ten  dollars  costs  of  this  motion  to  abide  the  event  of  this 
action]. 

[Authentication  as  in  Form  491.] 

'  Leave  is  necessary  in  order  to  imply  an  extension  of  time  to  make 

secure  the  riglit  to  renew.  Volume  I,  the   motion.    Wheeler   ®.   Brady,  2 

p.  190.  Lovell  «.  Martin,  12  AbK  Pi: ,  Hun,  347 ;  s.  c. , 4  Supm.  Ct.  (T.&O. ), 

178;  s.  c,  21  How.  Pr.,  338.  547;  Mills  v.  Rodewald,  18  Hun,  439. 

But  an  order  to  show  cause  why         '  Actual  renewal  is  a  waiver  of  the 

the  order  should  not  be  vacated,  if  right  to  appeal  from  the  first  denial, 

granted  by  the  same  judge,  is  equiva-  Volume  I,  p.  394;  Harris  v.  Brown,  93 

lent  to  leave  to  renew.  N-  T.,  390. 

*  Express  leave  to  renew  does  not 
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Form  No.  908. 
Order  for  increase  of  security  on  part  of  plaintiff. 

[TiUe  and  recitals;  see  Form  492  or  493,  p.  4,  of  this  Volume^ 
Oedeked,  that  defendant's  motion  that  the  security  given  by 
plaintiff  on  granting  the  arrest  herein  be  increased  is  hereby 
granted;   and  that  unless  plaintiff,  within  days  after 

service  of  a  copy  of  this  order,  shall  give  security  as  provided 
by  law,  in  the  sum  of  dollars,  said  order  of  arrest  shall 

be  vacated.* 


n.    DISCHARGE  FOR  PRIVILEGE,  mFANCT,  &c. 

Form  No.  909. 

AfSdavit  to  move  to  discharge  person  privileged  firom  arrest.' 

[TiUe  of  court  and  action.] 
[  Venue.'] 

Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  above  named  [or,  otherwise 
state  his  relaHon  to  defendant,  and  reason  why  defendant  does 
not  make  the  affidavif]. 

II.  That  on  the  day  of  last,  said  defendant  was 
arrested  [in  the  city  of  *]  by  the  sheriff  of  the  [city  and] 
county  of  ,  under  color  of  an  order  of  arrest,  a  copy 
whereof  is  hereto  annexed ;  and  was  taken  [here  state  how  the 
defendant  is  held]. 

III.  [Mere  state  groninds  of  primilege.'] 

IV.  [If  order  to  show  cause  is  ashed  for,  state  circvmstamm 
requiring  it;  and  the  condition  of  the  cause;  see  Form  489, 
p.  'i:  and  that  no  previous  application  has  been  made,  &c.,  as 
mFormi90,p.2.] 

Y.  That  deponent  is  advised  and  believes  that  said  defend- 
ant should  be  discharged  from  arrest  as  a  privileged  person 
[^and  here  add,  if  desired,  circumstances  disclosing  a  defense, 

'  As  to  orders  upon  condition,  see  '  Necessary  if  the  application  is  to 

Volume  I,  p.  359.  a  judge  of  a  superior  city  court  in  an 

'  iV".  7!  Code  Civ.  Pro.,  §  564.  action  in  another  court. 
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with  oath  to  merits — see  paragraph  III  inYolvane  I,  p.  732, 
substituting  "  deponent "  for  "  petitioner  " — together  with  amy 
(Aroumstances^  showing  that  arrest  is  not  necessary  to  the  secur- 
ity of  the  plaintiff  in  the  action;  and  if  irregularities  a/re  also 
rdied  on,  statements  of  any  such  which  do  not  appear  on  the 
face  of  the  papers']. 
.    [Jurat.]  [Signature.] 

[Order  to  show  caAj;Se  as  in  n&tst  Form  hut  one;  <yrd&r  to 
dAscha/rge  as  in  Form  912.] 


Form  No.  910. 

Affidavit  to  move  to  discharge  person  of  nnsound  mind,  or  infant 
under  fourteen.* 

[Title  of  court  amd  action.] 
[  Venue.J 

M.  N.,  being  duly  sworn,  says : 

1.  [State  his  relation  to  the  defenda/nt,  or  the  case,  as  thus:'\ 

That  deponent  is  tlie  father  of  the  defendant  Y.  Z.,  who  is  an 

infant  under  the  age  of  fourteen  years,  to  wit,  of  the  age  of 

,  hitherto  residing  with  the  deponent  [or,  if  of  unsound 

mind,  state  it;  see  Volume  I,  p.  579,  for  allegation  of  inquisi- 


II.  That,  on  the  day  of  last,  said  infant  was 
arrested  [in  the  city  of  ]  ^  by  the  sherifiF  of  the  [city  and] 
county  of  ,  under  color  of  an  order  of  arrest,  a  copy 
whereof  is  hereto  annexed  ;  and  was  taken  [here  state  how  the 
defmdamt  is  held]. 

III.  That  said  defendant  [here  state  ciroum^stam^es,  if  am,y, 
which  necessitoM  the  application  hemg  made  hy  a  person  not  a 
pa/rty  to  the  cause]. 

[IV and  V  as  in  last  Form,.] 

[Juo'ttt.]  [Signature.] 

Form  No.  911. 
Order  to  show  cause  thereon. 

[TiUe  of  court  a/nd  action.] 

Upon  the  annexed  affidavit  of  M.  N.,  and  on  the  order  of 

•  N.  T.  Code  Civ.  Pro.,  §  554.  2  See  note  to  last  Form. 
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arrest  and  papers  on  which  the  same  was  granted  in  this  action 
let  the  plaintiff's  attorney  show  cause  before  me  ^  [or,  this  court 
at  a  special  term  to  be  held — at  chambers — on  the        '  day  of 

,18     ,]  at  the  court  house  [or,  at  the  city  hall],  in 
at  o'clock  in  the  noon,  or  as  soon  thereafter  aa 

counsel  can  be  heard,  [if  the  application  is  on  the  groimd  of  in- 
fancy or  idiocy,  say:  why  the  said  M.  N.  should  not  be  per- 
mitted to  represent  the  defendant  Y.  Z.  for  the  purpose  of 
moving  for  his  discharge  from  arrest  as  a  privileged  person 
and]  why  said  Y.  Z.  should  not  be  discharged  from  arrest  in 
this  action,  with  such  other  relief  as  may  be  just  [if  irregular- 
ity is  objected  to,  add:  and  on  the  ground — among  others— of 
irregularity  in  this — specifying  it].  [And  service  of  this  order 
upon  plaintiff's  attorney,  and  upon  said  sheriff,  days  be- 

fore it  is  returnable,  shall  be  sufficient.'] 

[Date.]  [Signatwre  with  initials  of  title  of  judge.] 


Form  No.  912. 

Order  discharging  from  arrest  privileged  person/  infant,  idiot, 
or  person  of  unsound  mind.* 

[Caption  {cowrt  or  judge^s  order^)  and  recitals  ;  see  Form  493, 
j>.  4,  of  this  Vol.]. 

Oedeeed,  that  said  defendant  be  discharged  from  arrest 
under  the  order  issued  herein  dated  the  day  of  , 

18     ,  and  that  the  sheriff'  of  discharge  him  from  cus- 

tody upon  service  on  said  sheriff  of  [a  certified  copy  of]  this 
order. 

'  Under  JV.  Y.  Code  Civ.  Pro.,  §  654,  court  or  a  judge  thereof;  or  by  the 

which  allows  the  order,   if  on  the  county  judge  of   the  county,  or  a 

ground    of   infancy,  idiocy,  or   un-  judge  of  a  superior  city  court  of  the 

soundness  of  mind,  to  be  made  in  city  where  the  arrest  was  made;  the 

the  discretion  of  the  court  on  appli-  order  may  be  made  by  any  such  judge; 

cation  of  a  "relative  or  any  other  and  this  construction  is  confirmed  by 

person  whom  the  court  or  judge  per-  the  clause  of  §  554  allowing  the  court 

mits  to  represent  him  for  the  pur-  or  judge  to  permit  a  third  person  to 

pose,"   it  may  be  better  to  take  a  represent  the  party, 
court  order  ;  or  if  a  judge's  order,  to  ^  Notice  to  either  or  both  is  dis- 

apply,  if  practicable,  to  the  one  who  cretionary  with  the  court  or  judge, 

ordered  the  arrest.     But  the  better  §  564,  last  clause, 
opinion  is  that,  as  the  statute  allows  »  ^  y.  Code  Civ.  Pro.,  §  564 

the  infant,  idiot,  &c.,  to  be  discharged  *  Id.,  §  554. 

"as  a  privileged  person,"  and  as  the  «  A  coiu:t  order  may  perhajjs  be 

statute,  §  564,  allows    a  privileged  preferred  in  the  case  of  infant,  idiot, 

person  to   be   discharged    ' '  by  the  or  person  of  unsound  mine,  see  note  1. 
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And  that  the  plaintiff  pay  to  defendant  dollars  costs 

of  this  motion.^ 

[AuiheniiGation,  as  in  Form  491,  jp.  3,  of  this  Vol."] 

m.  DISCHARGE  ON  BAIL,  OR  DEPOSIT. 

Form  No.  913. 

Undertaking  of  bail. 

[^TiUe  of  court  cmd  action.'] 

The  above-named  defendant  T.  Z.,  having  been  arrested  by 
the  sheriff  of  the  [city  and]  county  of  ,  upon  an  order 

of  arrest,  dated  the  day  of  ,  18     ,  granted  by  this 

court  \_or,  by  Hon.  J.  K.],  in  the  above  entitled  action : 

Now,  THEEEFOKE,  we  [stating  names  of  at  least  two  sure- 
ties, with  residences  and  vocations  ;]  hereby  jointly  and  sever- 
ally undertake,  in  the  sum  uf  [sum,  mentioned  in  the  order  of 
a/rrest]  dollars,  that  the  said  defendant  Y.  Z.  will  at  all  times 
render  himself  amenable  to  any  mandate  which  may  be  issued 
to  enforce  a  final  judgment  against  him  in  the  action. 

[Or,  im,  arrest  hy  court  order  for  a^>prehended  evasion  of 
jwrisdietion  {ne  exeat),  sa/y  .•]  undertake  in  the  sum  of 
dollars,  that  the  said  defendant,  Y.  Z.,  will  obey  the  direction 
of  the  court,  or  of  an  appellate  court,  contained  in  an  order  or 
a  judgment  requiring  hitn  to  perform  any  act  specified  in  the 
order  of  arrest,  or,  in  default  of  his  so  doing,  that  he  will  at  all 
times  render  himself  amenable  to  proceedings  to  punish  him 
for  the  omission. 

[Or,  in  replevin,  say :']  undertake,  in  the  sum  of 
dollars,  that  the  defendant  will  deliver  the  chattel,  for  the  re-- 
covery  of  which  this  action  is  brought,  to  the  plaintiff,  if  de- 
livery thereof  is  adjudged  in  the  action,  and  will  pay  any  sum 
recovered  against  him  in  the  action. 

[Date.]  [Signatures.] 

Form  No.  914. 

Notice  of  exception  to  bail  or  undertaking.' 

\_Tiile  of  court  and  action.]  • 

Please  take  notice,  that  the  plaintiff  does  not  accept  the 

•  See  VoL  I,  p.  364,  and  p.  388,  for  by  the  sheriff,  to  the  plaintiffs  attor- 

special  directions  as  to  costs.  ney,  of  certified  copies  of  the  order  of 

s  See  Vol.  I,  p.  483,  &c.  arrest,  return,  and  undertaking.    N. 

The  notice  must  be  served  on  the  T.  Code  Civ.  Pro.,  §  577. 
sheriff  within  ten  days  after  delivery 
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bail  offered  by  the  defendant  Y.  Z.,  in  this  action  [cmd  where 
there  is  objection  to  the  tmdertaMng  itself,  it  irnay  he  well  to 
add,  and  further,  that  he  excepts  to  the  form  and  sufficiency  of 
the  undertaking.^] 

ISignatitre  and  office  address  o/"], 
[Date.]  Plaintiff's  Attorney. 

To  [address], 

Sheriff  of  county. 


Form  No.  915. 
Notice  of  bail  jnBtifying.* 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  bail  in  this  action  [or,  that— 
gimng  names,  residences  and  vocations — who  are  hereby  pro- 
posed as  bail  in  the  place  of  the  bail  already  put  in],  wul  jus- 
tify *  before  Hon.  J.  K.,  a  justice  of  this  court  [or,  the  county 
judge  of  county],  at  [naming  someplace  withm 

the  county  where  one  of  the  hail  resides,  or  where  the  defendant 
was  a/rrested%  on  the  day  of  next,  at  o'clock 

in  the  noon. 

[Date.]  [/Signature  am,d  office  address  of], 

To  [address],  Sheriff  [or,  defendant's  attorney]. 

Attorney  for  plaintiff. 

Form  No,  916. 
Examination  of  bail. 

■  [^Title  of  court  and  action.] 

On  this  day  of  j  18     ,  before  the  undersigned, 

J.  K.,  a  justice  of  this  court  [or,  county  judge  of  the  county 
of  ],  personally  appeared  M.  N.  and  O.  P.,  the  bail  of 

the  defendant  Y,  Z.  in  this  action,  to  justify  pursuant  to  notice; 
and  the  said  M.  IST.,  being  duly  sworn,  says  [here  state  testi- 
mony, inserting,  if  desired,  the  questions  cmd  answers  inform]. 

And  said  O.  P.,  being  duly  sworn,  says  [die,  as  above]. 

[Jurat.]  [Signature  of  hci/il.] 

[Signature  of  judge,  , 

with  initials  of  title.] 

[Annex  to  undertakvng.*] 

'  Leave  may  be  granted,  later,  on  ten  days'  notice.    N.  T.  Code  Civ.  Pro,, 

terms.     Zimm  v.  Rltterman,  5  Bobt,  §  578. 
618.  8  Id. 

*  Not  less  than  five  nor  more  than  ^  Jf.  Y.  Code  Civ.  Pro.,  g  581. 
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Form  No.  917. 

Allowance  of  bail. 

[To  he  endorsed  on  the  undertaking.] 

This  day  appeared  before  me  the  within-named  M.  N.  and 
0.  P.,  bail  for  the  defendant  T.  Z.  in  this  action,  and  justified 
as  such,  and  I  find  said  bail  to  be  sufiScient,  and  allow  the 
same. 

[Bate.]  [Signature  of  Judge,  with  initials  of  title.] 


Form  No.  918, 
The  same ;  as  to  one  bail,  and  for  time  for  the  other  to  justify. 

[As  ahove,  ondtti/ng,  however,  one  na/me;  and  addvng  at  the 
end,]  and  upon  reading  and  filing  the  annexed  affidavit  of  C.  C, 
it  is  further  ordered,  that  the  defendant  have  days  further 

time  [or,  until  ]  to  justify  O.  P.,  his  other  bail  in  this 

cause ;  the  defendant  hereby  consenting  that  the  plaintiff  shall 
be  in  the  same  situation  by  the  course  of  this  court,  as  if  they 
had  both  justified  this  day. 


Form  No.  919. 
The  same ;  with  the  direction  that  the  money  be  refunded.' 

[Add :]  And  further  oedeeed,  that  the  sum  of 
dollars,  deposited  in  the  hands  of  the  sheriff  of  the  county  of 
,  by  the  defendant  on  his  arrest  in  this  cause,  instead 
of  bail,  and  since  brought  into  court  by  the  sheriff  pursuant  to 
the  statute,  be  paid  out  of  court  by  ,  to  the  defendant 

or  his  attorney. 


Form  No.  920. 
Allowance  of  added  bail. 

[To  he  indorsed  on  the  undertaTcmg :  *] 

Upon  reading  and  filing  the  affidavit  of  T.  Z.  [or,  where  the 

'  Provision  is  made  for  the  substi-         ^  N.  T.  Code  Civ.  Pro.,  §  581. 
tution  of  bail  for  deposit  by  N.  T. 
Code  Civ.  Pro.,  %  584. 
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Iwil  in  question  is  added  by  a  new  undertaking  cmd  notice  of 
justification,  say,  the  within  undertaking  of  0.  P.  as  bail,  and 
the  annexed  notice  of  bail  and  justification  and  proof  of 
service  thereof],  and  the  said  O,  P.  having  appeared  before  me 
and  justified  as  such,  I  find  said  bail  to  be  sufficient,  and 
allow  the  same,  together  with  M.  E".,  who  justified  himself  on 
the         day  of  last. 

[Date.l  [_Signature  of  judge,  with  initials  of  title.] 


Form  No.  921. 
Certificate  of  deposit  in  lieu  of  bail.' 

{^Title  of  cowrt  cmd  action.] 
[  Venue.] 

I,  M.  N,,  sheriff  of  the  county  of  ,  hereby  certify  that 

I  have  received  from  the  defendant  the  sum  of  dollars  as 

a  deposit  instead  of  bail,  being  the  amount  mentioned  in  the 
order  of  arrest  in  this  action.  [Signatwre] 

[Date.]  Sheriff  of  county. 


Form  No.  922. 
Notice  to  protect  deposit  in  lieu  of  bail.' 

[Title  of  court  and  action.] 

I,  Y.  Z.,  defendant  above  named,  on  whose  behalf  the  sum 
of  dollars  has  been  this  day  [or,  was,  on  the  day  of 

J  deposited  with  you,  in  lieu  of  the  bail  required  of  me 
in  this  action,  hereby  direct  you  to  pay  over  said  deposit  to 
M.  ]Sr.,  of  ,  in  the  event  that  1  become  entitled  to  a  return 

of  said  deposit. 

[Date.]  [Signature.] 

[Address  to],  Sheriff  of  the  county  of 

[Acknowledgment,  or  jproof  hy  witness,  as  in  Form  So.  M5, 

p.Q.] 

1  See  N.  T.  Code  Civ.  Pro.,  §  682.      posit  into  court.  N.  Y.  Code  Civ.  Pro., 
'  This  direction  may  be  given  any    §  586.    See  on  this  subject,  18  Abb.  21. 
time  before  the  payment  of  the  de-    C,  323. 
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Form  No.  923. 

Certificate  that  bail  has  been  given  instead  of  deposit.' 

ITitle  of  court  and  action.] 
[  Venue.] 

I,  M.  N.,  sheriff  of  the  county  of  ,  hereby  certify  that 

the  defendant  Y.  Z.  has  deposited  with  me  an  undertaking,  of 
wliich  the  within  is  a  copy,  in  lieu  and  instead  of  the  money 
heretofore  deposited  with  me.  [Signature] 

Sheriff  of  county. 


IV.    SUPERSEDEAS. 

Form  No.  924. 

Affidavit  to  move  for  supersedeas. 

[Title  of  court  and  action.] 
[  Venue.] 

Y.  Z.,  the  defendant  above  named,  being  duly  sworn,  says : 

I.  That  on  the  day  of  ,  18  ,  he  was  arrested  by 
the  sheriff  of  the  [city  and]  county  of  ,  by  virtue  of  an 
order  of  arrest  in  this  action,  dated  [or,  entered]  the  day 
of  J  18  ,  and  held  to  bail  in  the  sum  of  dollars 
[and  if  hailed  and  surrendered,  add],  and  that  he  gave  bail, 
and  afterward  and  on  the  day  of  ,18  ,  his  bail  on 
said  arrest  surrendered  deponent  to  the  said  sheriff,  in  their  own 
discharge  [and  were  exonerated,  as  appears  by  the — narrdng 
papers — copies  of  which  are  hereto  annexed]. 

II.  That  ever  since  said  arrest  [or.  surrender]  this  deponent 
has  been  and  now  is  held  in  actual  custody'  by  said  sheriff,  by 
virtue  of  said  order  of  arrest. 

[If  defendant  has  not  yet  heen  imprisoned  under  the  order, 
suhstnMte  for  paragraphs  I  and  II,  That  on  or  about  the 
day  of  ,  an  order  of  arrest  in  this  action  was  granted  by 

the  Hon.  J.  K.,  a  judge  of  this  court — or,  county  judge  of 
county — and  that  deponent,  having  been  arrested  thereon 
by  the  sheriff  of  ,  gave  bail  on  the        day  of  ,18     .J 

III.  That  [here  state  the  condition  of  tlie  cause,  showing 

'  jV.  T.  Code  Gm.  Pro.,  §  584.  otherwise  since  the  amendment  to  N. 

"^  Formerly   this   provision,  as  to  Y.  Code  Civ.  Pro.,  %  573,  effected  by 

discharge  of  the  defendant  applied  the  Act  of  1886. 
only  to  defendants  in  actual  custody; 
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that  jcHmnUff  has  umreasondbly  delayed  the  trial  of  the  acUon; 
or,  that  he  had  power,  at  least  ten  days  previous  to  the  a/p^lim, 
tion,  to  enter  judgment,  and  has  not  done  so;  or,  thatjudgmeni 
has  been  entered  and  execution  against  property  thereon  re- 
turned at  least  ten  days  previous  to  the  application;  or,  that 
judgment  has  ieen  entered  ^  and  plaimbiff  has  neglected  fw 
three  months  thereafter  to  issue  a  iody  execution; '  or,  that 
plaintif  delays  the  enforcement  of  his  remedies  by  collusion  or 
for  the  purpose  of  allowing  the  debtor  to  remam,  in  prison 
under  a  mandate  in  any  other  action,  before  the  issuing  of  the 
-mandate  in  favor  of  the  plamMff,  so  as  to  produce  a  contmued 
and  extended  imprisonment  by  virtue  of  the  sepa/rate  mandates 
in  the  different  actions,  for  instance,  as  follows:']  on  the 
day  of  ,  18     ,  a  final  judgment  was  entered  by  the  plaint- 

iff in  his  favor  against  the  defendant,  and  duly  docketed,  and 
the  judgment-roll  filed,  for  the  sum  of  dollars  [or.  direct- 

ing the  payment  of  the  sum  of  dollars  by  this  defendant 

to  the  plaintiff — or,  awarding  to  the  plaintiff  the  recovery 
against  the  defendant^  of  the  chattel  therein  mentioned]. 

lY.  That  plaintiff  has  neglected  to  issue  execution  against 
the  person  of  the  deponent,  although  three  months  have 
elapsed  since  the  entry  of  judgment  and  filing  of  the  judgment- 
roll  as  aforesaid. 

V.  [State  as  to  previous  application,  wnd  also  the  condition 
of  the  comse,  amd  me  necessity  of  am,  order  to  show  cause,  as  m 
Form  4:89,  p.  2.] 

{Jurat.]  [Signature.] 

Form  No.  925. 

Certificate  of  sheriff  that  defendant  is  in  cnstody. 

[Title  of  court  and  action.] 
[  Venue.] 

I  do  certify  that  Y.  Z.,  the  defendant  above  named,  is  a 

'  The  time  for  charging  in  execu-  judgment  is  suflacient.    Standacher  i. 

tion  is  to  be  computed  from  the  date  Pregenzer,  53  Sow.  Pr.,  76  (where  it 

of  actual  en1/)-y  of  judgment,  not  from  was  held  unnecessary  to  produce  a 

the  date  when  it  might  have  been  en-  certified  copy  of  the  docket). 

tered.    If  plaintiff  neglects  to  enter  '  But  where  plaintiffs  had  been 

it,  he  may  be  compelled  to  do  so  by  guilty  of  gross  neglect  to  enter  judg- 

order.    The  mere  acceptance  of  an  ment  they  were  required  to  charge  the 

offer  to  allow  judgment  is  not  obtain-  defendant  in  execution  within  a  spec- 

ing  judgment  within  the  meaning  of  ifled  time.     Carter  v.  Loomis,  3  255. 

the  statute.   Lippman  v.  Petersberger,  Pr.,  N.  8.,  395. 

9  Aib.  Pr.,  209;  s.  c,  18  How.  Pr.,  >  BeeJST.  T.  Code  Oiv.Pro.,%%l&, 

270.  1340. 

And  any  evidence  of  such  entry  of 
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prisoner  in  my  custody,  on  an  order  of  arrest  dated  [or,  en- 
tered] herein  the  day  of  ,  18  ,  and  [on  surrender 
to  me  of  him,  made  the  day  of  ,  18  ,  by  hie  bail 
in  this  action,  in  their  exoneration],  and  is  confined  in  the 
county  jail  of  said  county  [or,  but  has  been  admitted  to  the  jail 
liberties,  by  an  undertaking  given  the  day  of  ,  18  '] 
and  that  no  execution  against  the  person  of  said  defendant  has, 
up  to  the  date  hereof,  been  issued  to  me  by  the  plaintiff  in  this 
action. 

[Date.]  [Signature  of],  Sheriff 

of  the  [city  and]  county  of 


Form  No.  926. 
Order  to  show  cause  for  supersedeas  of  arrest.* 

[Caption  as  in  Form  492  or  493,  p.  4,  of  this  Volume.] 

Upon   the   annexed  affidavit  of   [the  defendant]   Y.   Z., 
verified  the        day  of  ,  18    [and  sheriff's  certificate],  and 

on  [name  other  j>apers  relied  on,  if  any],  let  plaintiff  or  his  attor- 
ney show  cause  before  this  court,  at  a  special  term  thereof  to  be 
held  at  [chambers  at]  the  County  Court  House  [in  ],  on  the 

day  of  ,  18     ,  at  o'clock  in  the  noon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  why  a  supersedeas 
should  not  be  allowed,  discharging  the  said  defendant  from  the 
custody  of  the  sheriff  of  the  city  and  county  of  [or,  if 

the  defendant  has  not  yet  been  imprisoned,  relieving  the  de- 
fendant from  imprisonment  under  the  order  of  arrest  granted 
in  this  action  on  the  day  of  ,  18    ],  and  why  such 

other  and  further  relief  should  not  be  granted  to  defendant  as 
may  be  proper.     [If  i/rregularil/y  is  reUed  on,  specify  it.] 
Service  of  this  order  and  said  papers  shall  be  sufficient  if  made 
days  before  its  return.' 

[Authentication  as  in  Form  491,  p.  3.] 

'  See  note  3  to  Form  924  tion  to  be  made  in  the  county  where 

'  By  J7!  7".  Code  Oiv.  Pro.,  §  573,  defendant  is  in  custody,  irrespective 

as  amended  in  1886,  this  application  of  the  general  rule  (Sumner  «.  Osbom, 

must  be  made  to  the  court  in  which  33  Hun,  13,  and  see  Volume  I  of  this 

the_  action  was  commenced,  and  on  work,  p.  131),  was  superseded  by  the 

notice  to  the  plaintiff.  amendment  of  1886. 
'  The  clause  allowing  this  applica- 
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SECTION  in. 

SUEBENDEE    AND    EXONEEATION. 

Forms.  dered  after  their  time  to  »n- 

(927.)  Surrender  by  bail.  swer  has  expired. 

(928.)  Certificate  by  sheriff  of  Bur-  (938.)  Order  giving  bail  leave  to  sur- 
render, render  after  answer. 

(929.)  Authority  from  bail  to  arrest  (934.)  Affidavit  to  move  for  enlarge- 

principal.  ment  of  time  to  surrender. 

(930.)  Notice  of  motion  to  exonerate  (936.)  Notice  of  motion  for  enlarge, 

bail.  ment  of  time  to  surrender. 

(931.)  Order  exonerating   bail  who  (936.)  Affidavit  to  move  for  exonera- 

have  surrendered.  tion  of  bail  on  death  or  im- 

(932.)  Affidavit  of  debtor  to  move  for  prisonment  of  principal. 

exoneration  of  bail,  who  have  (93'7.)  Order    exonerating    bail   on 

been  sued,  and  have  surren-  death   or   imprisonment  of 

principal. 

Form  No.  927. 
Surrender  by  bail.' 

[Indorse  on  or  annex  to  a  certified  copy  of  the  undertaJcing :] 
To  the  sheriff  of  the  county  of  [name  of  covmty  where  de- 
fendant was  a/n'ested\  The  undersigned,  a  surety*  [w,  sure- 
ties] on  the  annexed  undertaking  given  on  the  arrest  of  [w,  on 
admitting  to  the  liberties]  the  defendant,  Y.  Z.,  therein  named, 
herewith  surrender  him  to  yon,  and  require  you  to  take  him 
into  your  custody  pursuant  to  law. 

[DateJ]  \8ignatwre?\ 

[Acknowledgment,  as  in  Form  495,^.  fi.] 


Form  No.  928. 
Certificate  by  sheriff  of  surrender.' 

[Title  of  court  a/nd  action.] 
[  Venue.] 

I,  M.  N.,  sheriff  of  the  county  of  [or,  keeper  of 

the  jail  in  county],  hereby  certify  that  Y.  Z.,  the  de- 

fendant mentioned  in  the  [within]  undertaking  [or,  if  not  in- 

'  N.  T.  Code  Civ.  Pro.,  §  592,  pro-  212,  dictum,  that  one  of  several  sure- 

vides  for  this  surrender  by  bail,  §  154,  ties  may  surrender., 
for  this  surrender  by  sureties  on  an         '  Convenient  to  have  indorsed  on 

undertaking  for  the  limits.  a  certified  copy  of  the  undertaking. 

2  Matter  of  Taylor,  7  How.  Pr., 
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dorsed,  refer  to  the  vmdertahmg  so  as  to  identify  if],  was  sur- 
rendered to  me  by  [nwme  of  surety  or  sureties  surrendering],  this 
day  of  » 18     ,  and  remains  in  custody  by  virtue 

thereof.  [Signature  cmd  title.] 


Form  No.  929. 
Authority  &oin  bail  to  arrest  principal. 

Know  all  mes  by  these  presents,  that  the  undersigned  C.  D. 
[and  E.  F.],  the  within  named  bail,  depute,  authorize,  and  em- 
power O.  P.,  of  [and  if  am  officer,  add  official  addition], 
to  arrest  and  to  surrender  to  the  sheriff  of  the  [city  and]  county 
of  ,  T.  Z.,  the  within  named  defendant,  in  exoneration 
and  discharge  of  my  [or,  our]  undertaking  as  bail  for  the 
said  T.  Z.,  in  said  cause ;  and  to  employ  such  assistance  as  may 
be  necessary  for  the  purpose.^ 

[Date.]  [Signature.^ 

[AcknowUdgment,  as  in  Fonh  495,  p.  6.] 


Form  No.  930. 
Notice  of  motiou  to  exonerate  bail.* 

[Title  of  cov/rt  a/nd  action.] 

Please  take  notice,  that  on  the  affidavit  of  0.  D.,  and  the 
certificate  and  undertaking  of  which  coj)ies  are  herewith 
served,  the  unders^ned  will  move,  before  the  Hon.  [one 

of  the  justices  of  this  court — or,  county  judge  of  the  county  of 
],  on  the  day  of  next,  at  o'clock  in  the 

noon,  at  in  ,  *  to  exonerate  0.  D.  and  E.  F., 

the  bail  of  the  defendant  in  this  action,  from  all  further  liabil- 
ity upon  the  undertaking  of  bail  heretofore  entered  into  by 
them ;  *  and  for  such  other  and  further  relief  as  may  be  just, 
[Date.]  [JSfame  and  office  address  of]. 

Attorney  for  [namning  haiT].^ 
To  [address]  , 

Plaintiff's  attorney. 

'  This    Form    is    sustained    by  termlne  any  question  as  to  whether 

NicoUs  «.  Ingersoll,  7  Johns.,  145,  and  the  proceedings  in  the  original  action 

see  iV.  Y.  Code  Civ.  Pro.,  g  593.    It  is  sanction  or  prevent  charging  the  bail, 

not   essential    that   all   the   sureties  Obregon  v.  De  Mier,  54  How.  Pr., 

should  unite.    In  re  Taylor,  7  Sow.  390. 

Pr.,  212.  *  It  must   appear   that    the   bail 

'  On  this  motion  the  judge  can  de-  move. 

Vol,  II.— 26. 
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Form  No.  931. 
Order  exoBerating:  bail  who  have  surrendered.* 

[Title  of  court  and  action:'] 

On  reading  and  filing  the  afiidavit  of  C.  D.,  verified  the 
day  of  5  18     ,  satisfactorily  proving  that  said 

C.  D.,  as  bail  of  the  defendant  above  named,  has  duly  surren- 
dered him  to  the  custody  of  the  sheriff  of  the  [city  and]  county 
of  ,  pursuant  to  law,  and  on  reading  and  filing  a  veri- 

fied copy  of  the  undertaking  of  said  bail  and  the  certificate  of 
said  sheiiff  annexed  thereto,  dated  the  day  of  , 

18  ,  acknowledging  said  surrender^  [and  on  reading  and  filing 
proof  of  due  notice  of  this  motion]  and  on  hearing  T.  Z.,  in 
support  of  the  motion,  and  A.  T.  [or,  no  one  appearing]  for 
,  in  opposition  thereto ;  now,  on  motion  of  A.  T.,  attor- 
ney for  : 

Oedeeed,  that  said  bail  [naming  them],  of  said  defendant 
Y.  Z.,  be  and  they  are  hereby  exonerated  and  discharged  from 
all  liability. 

[Date.]  [Signature  of  Judge  with  initials  of  title.] 

Form  No.  Q33. 

Affidavit  of  debtor  to  move  for  exoneration  of  bail,  who  have  been 
sued,  and  have  surrendered  after  their  time  to  answer  has 
expired.* 

[Title  of  court  and  action  against  the  hail.] 
[  Venue.] 

Y.  Z,,  being  duly  sworn,  says : 

I.  That  he  is  one  of  the  above-named  defendants  herein. 

IT.  That  this  action  is  brought  npon  an  undertaking  duly 
given  upon  defendant's  arrest  upon  an  order  of  arrest  granted 
in  an  action  in  [this]  court,  wherein  said  plaintiff  was  plaintiff, 
and  this  deponent  was  defendant,  and  which  was  brought  for 
[indicating  that  it  was  not  replevin], 

>  Under  W.    T.    Code    Oiv.   Pro.,  been  sued.    See  notes  to  following 

§  593,  application  for  this  order  is  to  Forms. 

be  made  (upon  notice  to  plaintiff's  at-         ^  iV".  Y.  Code  Civ.  Pro.,  §  598. 
torney)  to  a  judge  of  the  court  or  the         *  The  motion  should  be  made  and 

county  judge  of  the  covinty  where  the  the  papers  entitled  in  the  action  on 

action  is  triable.  the  undertaking.    Phelps  n.  Hall  6 

«  Entitle  in  the  action  in  which  the  Johns.,  367;  Pell  v.  Jadwin,  3  Joins., 

baU  was  given;  unless   they  have  44S;  Barker  «.  KusseU,  11  jBiwSvSC* 
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in.  That  deponent  is  informed,  since  this  action  was  com- 
menced, that  an  execution  in  said  action  against  deponent's  per- 
son was  issued  and  returned  "  not  found." 

IV.  That  deponent  had  no  knowledge  or  information  of  the 
same,  before  the  commencement  of  the  action,  and  never  tried 
to  evade  the  same ;  and  deponent  was  invariably  at  his  home  or 
place  of  business  in  this  city. 

V.  That  this  action  was  commenced  about  ,  , 
18  [here  set  forth  excuse  for  not  surrendering  before  the  expi- 
ration of  the  time  to  answer']} 

YI.  That  upon  the  day  of  j  18    ,  the  defend- 

ants, E.  and  D.,  who  were  deponent's  sureties  on  said  under- 
taking, duly  surrendered  and  delivered  deponent  into  the  cus- 
tody of  the  sheriff  of  the  [city  and]  county  of  ,  to 
whom  said  order  of  arrest  and  execution  was  issued,  and  to 
whom  said  undertaking  was  given ;  and  this  deponent  is  now 
in  said  sheriff's  custody  as  aforesaid. 

[Jurat.']  [Signature.] 

[Annex  corrohorating  affidoAiits,  also  showing  date  of  an- 
swering, amd  the  nature  of  defense  i  and  add  certificate  of 
sheriff  thM  defendamt  is  in  custody ;  and  move,  at  special 
term,  on  notice;  see  JV.  Y.  Code  Oi^.  Pro.,  §  601.] 


Form  No.  933. 
Order  giving  bail  leave  to  surrender  after  answer. 

At  a  special  term  [dhc,  as  in 
Form  493,  J?.  4,  of  this  Vol.], 

[Title  of  action  agaimst  hail.] 

Upon  reading  and  filing  the  afl3(3avits  of  C.  D.,  the  defend- 
ant y.  Z.,  verified  the  day  of  ,  18  ,  and  the  sheriff's 
certificate,  dated  the  day  of  ,18  [and  proof  of  due 
service  of  notice  of  motion — or,  of  the  order  to  show  cause 
granted  herein],  and  after  hearing  T.  Z.,  of  counsel  for  the 
defendants,  for  the  motion,  and  A.  T.  for  the  plaintiff  [or,  no 


'If  the  application  for  leave  to  298;  again,  17  Sm»,  397  (appe^  from 

surrender  is  made  after  answer,  state  7  Hun,  dismissed  in  81  N.   T.,  91); 

in  the  affidavit  that  bail  has  not  been  Bank  of  Geneva  «.  Reynolds,  13  Abb. 

indemnified.    Mills  «.  Hildreth,  7  ZTww,  Pi:,  81;  s.  c,  30  How.  Pr.,  18. 
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one  appearing],  in  opposition,  and  due  deliberation  being  had; 
now,  on  motion  of  T.  Z.,  attorney  for  : 

Obdeeed,  that  the  defendants  C.  D.  and  E.  F.  have 
days  from  [the  date  of  service  of  their  answer]  in  which  to 
surrender  the  said  Y.  Z.  into  the  custody  of  the  sheriff  of  the 
[city  and]  county  of  ,  upon  the  order  of  arrest  and  exe- 

cution issued  against  the  body  of  said  Y.  Z.,  at  the  suit  of 
plaintiff  in  this  action  against  him.^ 
Enter :  [signal/Uire  of  judge  hy  initials  of  name  ami  title.] 


Form  No.  934. 
Affidavit  to  move  for  enlargement  of  time  to  surrender. 

{^Title  of  court  and  action.^] 
[  Venue.] 

C.  D.  being  duly  sworn,  says : 

I.  That  he  is  one  of  the  bail  of  the  defendant  Y.  Z.  in  this 
action  ;  that  said  Y.  Z.  was  arrested  about  the  day  of  , 
18  ,  by  virtue  of  an  order  of  arrest,  on  the  ground  that  [here 
state  ground  of  arrest,  so  as  to  show  that  it  was  not  concealing 
a  chattel,  die]  ;  and  that  on  the  day  of  j  18  ,  the 
deponent  [and  E.  F.]  became  bail  for  said  defendant  by  giving 
an  undertaking  of  which  a  copy  is  hereto  annexed. 

II.  [Here  state  excuse  for  not  having  surrendered  in  season 
— e.  q.,  sickness  of  hail,  mistake  as  to  time,  or  coWusion  of  the 
credttor  with  the  debtor — and  specify  what  means,  if  any,  the 
bail  took  at  any  time  to  ascertain  where  the  principM  was,  and 
to  effect  his  surrender.] 

III.  [State,  if  practicable,  facts  showing  that  a  surrender  is 
possible.] 

IV.  That  no  action  has  been  commenced  against  the  bail,  as 
deponent  is  informed  and  believes  [or  if  application  is  made 
after  answer,  state  excuse  for  delay]. 

[Jurat.]  •  [Signature.] , 

I  As  to  terms  for  allowing  surren-  Pr.,  194  (appeal  dismissed  in  82  JT. 

der  after  answer,  see  Bank  of  Geneva  Y.,  573). 

•D.  Reynolds,  12  Mb.  Pr.,  81 ;  Warren  » If  an  action  has  been  commenced 

Mfg.  Co.  v.  Ohristern,  1  Monthly  L.  against  the  bail,  this  motion  will  be 

Bui.,  21;  Douglass  «.  Haberstro,  21  made  in  the  new  action,  and  will  ask 

Hun,  320;  8  Abi.  N.  C,  230 ;  59  How.  relief  upon  payment  of  the  costs. 
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Form  No.  935. 
Notice  of  motion  for  enlargement  of  time  to  surrender. 

[As  in  Form  JVo.  488,  suhstiPuUng  for  the  words  iehoeen 
the  t  a7id*[-^  that  the  undersigned  bail  of  the  defendant  Y.  Z.  in 
this  action  have  days  further  time  to  surrender  him  to  the 

sheriff  in  their  exoneration : 


Form  No.  936. 

Affida7it  to  move  for  exoneration  of  bail  on  death  or  imprisonment  of 

principal.' 

[Title  of  court  and  action}} 
[  Venue.'] 

C.  D.,  one  of  [or,  and  E.  F.]  the  bail  for  the  defendant  T.  Z. 
in  this  action  [or,  if  in  premous  action,  state  it  as  in  Form 
932],  being  duly  [and  severally]  sworn  [each  for  himself],  says : 

I.  That  judgment  was  obtained  and  docketed  in  this  [or, 
said]  action  against  said  Y.  Z.  on  or  about  the  day  of  , 
18  ,  and  that  an  execution  in  due  form  was  duly  issued  there- 
upon on  the            day  of             ,  18     . 

II.  That  [after  the  issuing,  and  before  the  return  of  the  said 
execution,  and]  on  or  about  the  day  of  >  18  ,  the 
said  defendant  died  at  '  [or,  if  %m/prison^d,  allege  it — 
e.  g.,  as  in  Form  No.  932]. 

[Jwrat^  [Signature.] 

Form  No.  937. 
Order  exonerating  bail  on  death  or  imprisonment  of  principal.* 

[Captionjfiourt  order),  and  recitals,  as  in  Form  493,  p.  4,  of 
this  ¥01.] 
Oedeeed,  that  said  bail  [naining  them],  of  said  defendant 

'  The  application  is  too  late  after  1  Hilt.,  650 (where  principal  had  gone 

the  bail  has  become  charged.  Hissong  to  sea  and  not  been  heard  from  for  a 

■D.  Hart,  39  N.  T.  Supr.,  411 ;  Sibley  considerable  time). 
■0.  Sauer,  N.  Y.  Daily  Beg.,  Dec.  13,         *  Under    N.    T.   Code    Oiv.  Pro., 

1876.  ,  §  601,  this  order  is  made  by  the  court 

'  See  note  to  Form '933.  in  which  an  action  against  the  bail  is 

'  Presumptive  proof  of  the  death  pending, 
of  their  principal  entitles  the  bail  to         If  further  time  is  given,  the  appli- 

exoneration.    Merritt  ®.  Thompson,  cation  must  be  on  notice. 
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Y.  Z.,  be  and  they  are  hereby  exonerated  and  discharged  from 
all  liability  [upon  paying  to  the  plaintiff  above  named  or  his 
attorney,  within  days  ^  after  service  of  this  order,  the 

costs  and  expenses  [j&c?']. 

Enter :  [signature  of  judge  hy  initials  of  name  amd  tiUe.] 

'  As  to  length  of  time,  and  as  to         '  The  terms  are  in  the  discretion  of 
enforcing  conditional  order,  see  Vol.    the  court. 
I,  p.  259. 


CHAPTER  IX. 


Proceedings  peculiar  to  divorce. 


I.  Next  Femnd. 

FOKHS. 

(938.)  Petition  to  authorize  next  friend 
of  infant,  idiot  or  lunatic,  to 
sue  to  annul  marriage. 

(939.)  Order  allowing  next  friend  to  sue 
to  annul  marriage. 

II.  Alimony  and  Costs. 

(940.)  Petition  for  alimony  and  costs  by 

wife,  plaintiff. 
(941.)  Petition  for   alimony  and  costs 

by  wife,  defendant. 
(942.)  Notice  of   motion,   or  order  to 

show  cause,  for  alimony. 
(943.)  Order  directing  reference  as  to 

counsel    fee    or    alimony,    or 

both,  etc, 
(944.)  Order  to  pay  alimony  and  costs. 

(946-7.)  Special  clauses  such  as  are  some- 
times inserted  in  order  to  pay  alimony 
and  costs, 

(945.)  If  the  allowance  dates  back. 
(946.)  Stay  of  proceedings. 
(947.)  Condition. 


(948.)  Affidavit  to  obtain  order  for  se- 
questration and  receiver. 

(949.)  Order  for  Sequestration  and  re- 
ceiver. 

(960.)  Affidavit  to  obtain  order  to  show 
cause  why  husband  should  not 
be  attached  for  contempt  on 
not  paying  alimony,  etc. 

(951.)  Order  to  show  cause  thereon. 

(961a.)  Affidavit  to  obtain  order  that 
husband  show  cause  why  his 
pleading  should  not  be  stricken 
out  for  failure  to  pay  aliiUony, 
etc. 

(952.)  Order  thereon. 

III.  Custody  of  children. 

(963.)  Petition  for  custody  of  minor 
children. 

(954.)  Order  to  show  cause  why  plaint* 
iff  should  not  have  custody  of 
children,  and  meanwhile  for- 
bidding their  removal,  and 
allowing  plaintiff  to  see  them. 

(955.)  Order  confiding  the  custody  of 
children  to  mother,  with  spec- 
ial directidns. 


I.  NEXT  ERIEND. 


Form  No.  938. 

Petition  to  authorize  next  friend  of  infant,  idiot  or  lunatic,  to  sue 
to  annul  marriage.' 

To  the  court.* 

The  petiticn  of  M.  N.  shows : 

I.  That  A.  B.,  otherwise  called  A.  Z.,  is  an  infant,  of  the 
age  of  years  on  the  daj  of  last  [or,  an  idiot 


'  See  Vol.  I,  p. 
generally. 

As  to  similar  applications  in  other 
cases  than  divorce,  see  Vol.  I,  p.  582. 

'  The  application  is  not,  as  in  the 


as  to  Petitions  case  of  a  guardian  ad  litem,  to  be 
made  to  a  judge  out  of  court,  but  to 
the  court,  iv.  Y.  Code  Civ.  Pro., 
§§  1744, 1748. 

[407] 
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— (jT,  a  lunatic — omd  if  so  adjudged,  state  inquisition,  as  in 
Vol.  J,  p.  679,  or  otherwise,  according  to  the  fact], 

II.  That  said  A.  B.  resides  at  _  [stating  facts  as 
thus]  with  your  petitioner,  who  is  her  aunt],  and  both  the 
parents  of  said  A.  B.  are  dead.  The  only  other  relatives  of 
said  A.  B.  within  this  State  are  C.  B.  and  D.  B.,  her  cousins, 
who  reside  at  No.                street,  in  the  city  of  } 

III.  On  information  and  belief,  that  on  or  about  the 

day  of  last,  at  ,  the  form  of  marriage  was  gone 

through  between  said  A.  B.,  otherwise  called  A.  Z.  and  i.  Z., 
of  ,  the  said  ,  being  then  still  under  the 

age  of  legal  consent,  to  wit :  only  years  of  age ;  and 

that  the  parties  to  said  supposed  marriage  have  not  at  any  time 
since  said  attained  the  age  of  legal  consent,  freely 

cohabited  as  husband  and  wife.* 

[Or  in  case  of  lunatic  or  idiot — the  said  being 

then  and  ever  smce  an  idiot — or,  lunatic  as  aforesaid,  and  has 
never  since  been  restored  to  a  sound  mind,  but  said  lunacy  still 
continues.*] 

IV.  [State  any  further  facts  rendering  an  action  desi/rahle, 
or  annex  a/nd  refer  tojpr<yposed  coniplaint.'] 

Y.  [Jf  aipplication  is  ex  parte,  or  order  to  show  cause  is 
asked,  as  in  Form  489  or  490,^.  2,  of  this  Vol.] 

"Wheeefoee,  your  petitioner  prays  this  court  to  allow  him  to 
bring  an  action  to  annul  said  supposed  marriage  on  the  grounds 
aforesaid,  and  for  such  other  or  further  relief  as  the  court  may 
seem  just. 

[Date.]  [Signahire.] 

[  Verification,  as  in  Form  494,  p.  5,  of  this  Vol.] 
[Consent  of  proposed  next  friend  if  the  foregoing petiUon 
is  made  not  hy  himi  hut  hy  a  thi/rd  person,  as  in  Vol,  I,  p.  585, 
substituting  "next  friend"  for  "guardian  ad  litem."] 
[Acknowledgment,  as  in  Form,  495,^.  6,  of  this  Vol.] 
[Affidavit  of  proposed  next  friend  to  his  competency,  if  re- 
quired hy  the  court,  as  in  Vol.  I, p.  586,  substituting  "next 
friend "/(W  "guardian  ad  litem."] 

1  Sufficient  should  be  stated  as  to         '  JV.  Y.  Code  Civ.  Pro.,  §  1744. 
relatives  to  guide  the  discretion  of  the  '  iV".  Pi  Code  Civ.  Pro.,  §  1748. 

court  in  directing  what  notice,  if  any, 
should  be  given.  For  notice,  see  Vol. 
I,  pp.  347,  348. 
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Form  No.  939. 
Order  allowing  next  Mend  to  sue  to  annol  marriage. 

At  a  special  term  [cfec,  as  in  Form 
493,  J?.  4,  of  this  Volume]. 


In  the  Matter  of  the  Application 
of 
M.  N.,  for  leave  to  sue  to  annul 
a  marriage  between  A.  B.  and 
T.  Z. 


On  reading  and  filing  the  petition  of  M,  !N".,  verified  the 
day  of  ,18     [and  the  consent  of  0.  D.,  to  serve  as 

next  friend  as  hereinafter  provided,  acknowledged  the  day 

of  ,  18    ],  and  proof  of  due  notice  of  this  motion  given, 

pursuant  to  the  direction  of  the  court',  to  0.  B.  and  D.  B. ;  and 
after  hearing  A.  T.,  of  counsel  for  the  petitioner,  and  Z.  T.  [or, 
no  one  appearing],  for  T,  Z.  in  opposition ;  and  due  delibera- 
tion having  been  had ;  now  on  motion  of  A.  T.,  attorney  for 
the  petitioner : 

Oedeeed,  that  said  M.  N.  is  hereby  appointed  next  friend  of 
A.  B.,  of  ,  an  infant  [or,  idiot — or,  lunatic],  with  leave 

to  bring  an  action  to  annul  a  marriage,  or  supposed  marriage, 
between  said  A.  B.  and  Y.  Z. 
Enter:  [signature  of  judge  ly  initials  of  name  and  title.] 


II.  ALIMONY  Am>  COSTS. 

Form  No.  940. 

Petition '  for  alimony  and  costs  by  wife,  plaintiff. 

[Title  of  court  and  action.] 

To  the  court  of 

The  petition  of  A.  B.,  plaintiff  above  named,  respectfully 
shows : 

I.  That  she  has  brought  this  action  against  the  defendant, 

'  The  application  may  be  made    -upon  affldavit,  if  preferred.    See  Vol. 

I,  p.  333. 
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her  husband,  for  a  divorce  and  judgment  dissolving  the  mar- 
riage contract  between  them  for  the  defendant's  adultery 
[or,  for  a  limited  divorce  or  judgment  of  separation  between 
them  for  defendant's  cruelty—  or  otherwise — or,  for  a  judgment 
declaring  the  marriage  between  them  void  on  the  ground  of 
],*  as  more  fully  appears  by  the  complaint'  hereto 
annexed*  [and if  the  complwint  is  unverified,  may  add:  all 
the  allegations  of  which  are  true  to  the  knowledge  of  the  peti 
tioner,  except  such  as  are  stated  on  information  and  belief,  and 
those  she  is  informed  and  believes  are  true].* 

II.  That  the  action  has  been  actually  commenced  Hy  the 
service,  on  defendant  [personally],  on  the  day  of  , 

18  ,  of  the  summons  and  complaint  [Aew  state  condition  of 
cause,  as  thus ;]  and  he  has  not  answered  nor  demurred  [or  if 
he  has  answered  denying  the  charges,  and  he  has  appeared  and 
answered,  denying  several  material  allegations  oi  the  com- 
plaint ;  but  that  all  said  allegations  are  nevertheless  true,  as 
your  petitioner  is  informed  and  believes] ;  and  she  will  be  able 
to  substantiate  the  allegations  of  the  complaint  by  proof,  on  the 
trial,  and  has  a  good  cause  of  action  thereon,  as  she  is  advised 
by  her  counsel,  A.  T.,  who  resides  at  ,  and  as  she 

verily  believes,  [Set  forth  facts  in  detail  showing  good  cause 
for  hringing  the  action,  unless  verified  com^lamt  tsj)resented 
as  sufficient  evidence.^]  * 

f  III.  That  said  [husiand}  has  left  your  petitioner  and 
ceased  to  provide  for  her  support*  [and  that  of  the  children  of 

1  The  court  have  power,  incident  order.    Whitney  u.  Whitney,  23  Em. 

to  their  jurisdiction  to  annul  a  mar-  Pr.,  175. 

riage  for   its   original   infirmity,   to  '  If  the  complaint  is  not  presented, 

grant  a  counsel  fee  and  temporary  allege  both  the  marriage  and  the  facts 

alimony  in  a  husband's  action  to  annul  constituting  the  cause  of  action, 

a  marriage.    O'Dea  v.  O'Dea,  31  JBun,  ■•  Weishaupt ».  Weishaupt,  27  Wuc, 

441;  affl'd,  it  seems,  in  95  iV.  r,  667,  621;  Hollerman  ».  HoUerman.  1 5arJ., 

•without  opinion;  Griffin  v.  Griffin,  47  64;  Bissell  v.  Bissell,  id.,  430;  s.c.,3 

iV".  T.,  134.  Sow.    Pr.,  242;  Desbrough   J).  Des- 

But  such  applications  have  been  brough,  29  Hun,  592. 

held  unsustainable  in  a  wife's  action.  '  Same  cases.    A  fair  presumption 

Isaacsohn  v.  Isaacsohn,  3  Month.  L.  of  the  fact  of   marriage  should  be 

Bui.,  73;  Bloodgood  s.  Bloodgood,  59  made  out,  if  the  marriage  is  denied. 

Eow.  Pr.,  43.  Brinkley  r>.  Brinkley,  50  N.  T.,  184j 

"  The  application  may  be  made  be-  s.  c,  10  Am.  K,  460;  Smith  v.  Smith, 

fore  a  copy  of  the  complaint  has  been  61  Iowa.  138 ;  Collins  u  Collins,  80  N. 

served,  yet  in  such  case  the  petition  T.,  1;  York  v.  York,  34  Iowa,  530; 

or  affidavit  must  allege,  in  substance,  and  see  Herforth  v.  Herforth,  3  Alb. 

all  the  facts  necessary  to  make  a  good  Pr.,  N.  8.,  488,  489. 

complaint  in  the  action.    If  the  ac-  « Bonbon  «.  Boubon,  3J&>W.,  715; 

tion  is  for  adultery,  omitting  to  show  Collins  «.  Collins,  80  JVl  T.,  1;  pre- 

in  the  affidavit  when  and  where  the  vious  decisionin  8.0,71  id.  269;  rev'g 

defendant  committed  adultery,  pre-  lOSwre,  273;  Maxwell  ®.  Maxwell,  28 

eludes  the  court  from  granting  the  Sun,  566. 
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gaid  marriage],  and  your  petitioner  is  [wholly]  destitute  of  the 
means  of  supporting  herself  [or  said  children],  pending  this 
action,  or  carrying  on  this  action  §,  and  defraying  the  costs  and 
expenses  attending  the  same  [the  only  property  or  income 
which  she  has,  being :  here  state  it;^  and  if  there  are  children 
of  the  marriage,  dependent  on  her,  state  foots?'] 

lY.  That  the  said  \husl)and']  has  [real  estate  and  personal] 
property  to  a  large  amount,  and  amply  suflScient  to  enable  him 
to  advance  therefrom,  to  your  petitioner,  such  sums  as  may  be 
necessary  for  the  above-mentioned  purposes  {state  details,  as 
thus ;]  and  in  particular  has  $3,000  now  in  bank,  and  owns  a 
house  and  lot,  No.  street  in  ,  worth,  over 

and  above  incumbrances,  the  sum  of  $10,000,  and  is  the  owner 
of  other  property  to  the  amount  of  more  than  dollars ; 

and  that  his  annual  inconie  is  about  dollars  [add,  also, 

amy  other  facts  as  to  the  husband^  s  profession,  the  number  and 
age  of  chudren  dependent  on  him,  die,  which  hear  on  the  qttes- 
twn  of  his  oMlity]. 

V.  [-//^  an  order  to  show  cause  is  asked,  state  as  to  reason, 
and  previous  application  /  seep.  2,  of  this  Vol.] 

"Wheeefoee,  your  petitioner  prays  that  an  order  be  made 
requiring  said  [husiand'\  to  pay  her  a  reasonable  sum  for  her 
support  and  maintenance  [and  that  of  the  aforesaid  children], 
during  the  pendency  of  this  action,  and  such  sums  as  may  be 
necessary  to  enable  her  to  carry  on  this  action,  §  and  to  defray 
the  necessary  costs  and  expenses  thereof ;  and  for  such  other 
and  further  order  as  may  be  just. 

[JDate.']  .  ISignature.} 

[  Verification,  as  in  Form  494,  p.  5,  of  this  Vol.'] 
[Notice  of  motion  or  order  to  show  cause,  Form  942.] 


Form  No.  941. 
Petition  for  alimony  and  costs  by  wife,  defendant. 

[Commen,oe7nent  as  in  preceding  Form.] 

I.  That  the  plaintiff,  A.  B.,  has  commenced  an  action,  by 
the  service  of  a  summons  and  complaint  on  your  petitioner,  to 

•  See  Merritt  v.  Merritt,  99  Jf.  Y.,  state    necessity ;  see    Beadleston    v. 

643;  affl'e  51  Super.  Ct.  (J.  &  8.),  Beadleston,  103  N.  Y.,   403;  s.c,  4 

640.  Oentr.  Eep.,  537;  rev'g  39  Eun,  658. 

'  If  sought  to  cover  past  expenses, 
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obtain  a  judgment  for  a  separation  between  him  and  the  de- 
ponent [w  otherwise,  as  in  1  of  Receding  Form] ;  and  that 
your  petitioner  has  answered,  denying  all  the  material  allega- 
tions in  said  complaint,  except  the  allegation  as  to  the  marriage 
between  this  defendant  and  said  plaintiff.*  [Conclude  as  in 
preceding  Form,  from  the  f,  at  leginnvng  of  III;  lut  at  the 
§  §,  substitute  the  words  "  her  defense  "for  "  this  action."] 


Form  No.  943. 
Notice  of  motion,  or  order  to  show  cause,  for  alimony.' 

[As  in  Form  488,  p.  1,  or  491,  p.  3,  substituting  for  the 
italic  clause  between  the  1  and  the  *{ :]  that  the  defendant  \or, 
plaintiff]  pay  the  plaintiff  [or,  defendant]  the  sum  of 
dollars  monthly  [or,  weekly]  for  her  support  [and  the  education 
and  maintenance  of  the  children,  in  said  petition  mentioned], 
during  the  pendency  of  this  action  [dating  from  the  commence- 
ment thereof],  and  the  sum  of  dollars  to  enable  her  to 
defray  the  costs  and  expenses  of  the  said  action  [or,  her  de- 
fense]. 

Fonn  No.  943. 

Order  directing  reference  as  to  counsel  fee  or  alimony,  or  both,  etc.' 

[Caption  (court  order)  and  recitals,  according  to  the  cirowm- 
stances;  seep.  4,  of  this  Volume,  Form  493.]  Oedeeed,  that  it 
is  referred  to  E.  F.,  Esq.,  who  is  hereby  appointed  referee  for 
the  purpose,  to  inquire  and  report  [whether  alimony  should  be 
granted,  and  if  so]  what  is  a  reasonable  sum  to  allow  said 
[toife]  for  her  support  [and  the  education  and  support  of  the 
children  of  the  marriage]  during  the  pendency  of  this  action 
and  from  what  time,  and  the  times  and  manner  for  payment  [and 
what  security,  if  any,  should  be  required — and  what  sum  should 
be  allowed  for  counsel  fee  or  other  costs  and  expenses  of  this 
action.'] 

Enter :  [signature  of  Judge  by  initials  of  name  and  tUle.] 

'  This  is  to  be  a  court  order.  Notice         =See  Gerard  «.  Gerard,  2  Barb, 

given  before  appeal  taken,  was  held  in  Ch.,  73. 

O'Dea  V.  O'Dea,  31  Sun,  441,  to  be  in         *  Or  may  award  counsel  fee  and 

time;  affi'd,  it  seems,  in  95  iV.  T.,  refer  question  of  alimony.    Brennan 

667,  without  opinion.  v.  Brennan,  19  WeeMff  Dig.,  ZiSi. 
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Form  No.  944. 
Order  to  pay  alimony  and  costs. 

[Oaption  {court  order),  and  recitals,  see  Form  493,^.  4, 
of  this  Voluine.]  Oedeeed,  1.  That  [defendant]  pay  to 
[plaintiff's]  attorney  the  sum  of  dollars  counsel  f ee^  [in 

■weekly  instalments  of  dollars,  commencing]   within 

[ten]  days  after  the  service  of  a  certified  copy  of  this  order  on 
[defendant's]  attorney.* 

2.  That  the  [defendant]  pay  to  the  [plaintiff]  the  sum  of 
dollars  per  [week]  for  her  support  [and  the  education  and 
support  of  the  children  of  the  marriage]  during  the  pendency 
of  this  action  [and  from  the  commencement  thereof] ;  and  make 
such  payments  on  each  day,  at  the  office  of  the  [plaint- 

iff's] attorney. 

[Special  clcmses,  see  following  Forms.     Costs,  see  Volume 
I,  p.  288.] 
Enter :  [signature  of  judge  hy  initials  of  name  and  title.'] 


SPECIAL  CLAUSES  SUCH  AS  ARE  SOMETIMES  INSERTED 
IN  ORDER  TO  PAY  ALIMONY  AND  COSTS. 

945.  If  the  aMowance  dates  back.'] — [Insert  in  the  last  Form  .•]  and  that  in 

days  after  service  of  a  certified  copy  of  this  order  on  [defendant's] 
attorney  [defendant]  pay  the  sum  of  dollars  for  the  aforesaid  al- 

lowance from  the  commencement  of  this  action  to  the  date  of  this  order. 

946.  Stay  of  proceedings.^'] — That  all  proceedings  on  the  part  of  the  plaint- 
iff herein,  except  to  pay  the  sums  above  required,  be  and  hereby  are  stayed 
until  after  payment  of  the  counsel  fee  and  the  [weekly]  allowance  of  tempo- 
rary alimony  up  to  and  including  the  day  of  ,  herein  required 
to  be  paid.  And  it  is  further  ordered,  that  in  the  event  of  default  In  the  pay- 
ment of  any  instalment  of  said  temporary  alimony  that  may  hereafter  become 
due,  all  proceedings  of  the  plaintiff  (except  paying  the  same  herein  required), 
be  and  hereby  are  further  stayed  for  and  during  such  default. 

'  The  order  may  direct  money  to  On  general  principles  however,  a 

be  applied  to  a  specific  purpose,  such  stay  of  proceedings  is  not  regarded  as 

as  referees'  fees,  instead  of  directing  a  punishment,  but  as  a  proper  mode 

that  it  be  used  for  the  purposes  of  the  of   enforcing  compliance  with   any 

suit,  generally.    Schloemer  v.  Schloe-  reasonable  order  of  the  court,  even 

mer,  49  if.  K,  82.  though  it   be   such  that  the  court 

*  A  stay  has  been  thus  ordered  in  have  not  power  to  enforce  by  punish- 
several  considered  cases,  unreported,  ing  for  contempt,  and  therefore  can 
but  in   one  of  them  (Beadleston  v.  enforce  it,  if  at  all,  only  by  stay  of 
Beadleston,  23  'Weekly  Dig ,  365),  on  proceedings   meanwhile.    The   prac- 
dismissing    an     appeal     on     other  tice  seems  proper  in  cases  where  the 
grounds,  the  general  term  said  the  oppressive  course  of  the  plaintiff  re- 
correctness  of  that  part  of  the  order  quires  it. 
staying  plaintiff's  proceedings  might 
be  doubted,  "  because  it  was  in  its  na- 
ture a  punishment  for  disobedience." 
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947.  Condition.]— This  order  is  made  on  condition  that  [defendant]  upon 
or  before  service  thereof  file  and  serve  a  stipulation  to  refer  the  action  and 
proceed  to  trial  on  days'  notice. 

[Direction  for  security,  if  required,  as  in  Form  of  judgment.] 


Form  No.  948. 
Affidavit  to  obtain  order  for  sequestration  and  receiver.' 

\^Title,  afid  commencement  as  in  other  cases.] 

I.  [^State  condition  of  cause,  cmd  the  making  amd  ervtry  of 
the  order  to  ;pay,  referrim^  to  copy  amiexed.] 

II.  \_AUege  service;  seep.  98  of  this  Volume,  Form  637.] 

III.  That  on  tlie  day  of  j  18    ,  deponent  at  No. 

street,  in  ,  presented  to  said  \_husb(mi]  a 

written  power  signed  by  [wife']  authorizing  deponent  to  receive 
the  payment  of  dollars  required  by  said  order,  and  then 

due,  of  which  power  a  copy  is  hereto  annexed,  and  then  and 
there  demanded  payment  of  said  sum ;  but  said  [husbmd] 
refused  to  comply,  and  no  part  thereof  has  been  paid.  * 

IV.  That  the  security  given  by  said  [husiand]  cannot  be 
enforced  [or,  has  proved  inadequate]  by  reason  of  [c&c.]. 

[Date.]  [Signature.] 


Form  No.  949. 
Order  for  sequestration  and  receiver.^ 

[Caption  {court  order)  a/nd  recitals  according  to  the  case.] 

Oedeeed,  that  R.  C,  Esq.  [counselor-at-law],  of  ,  be 

and  hereby  is  appointed  a  receiver  of  the  personal  property  of 
the  said  [husband]  Y.  Z.,  and  the  rents  and  profits  of  his  real 
property,  and  is  directed  to  take  possession  of  said  property, 
real  and  personal,  and  hold  the  same  until  the  further  order  of 
this  court  [or.,  until  the  said — husband — shall  give  sufficient 
security  to  this  court  in  regard  to  the  payment  aforesaid — or, 
and  to  apply  said  personal  property  and  the  rents  and  profits  of 
said  real  property  to  the  payments  aforesaid],  and  said  [Aw- 

1  N.  r.  Code  Civ.  Pro.,  g§  1773-3.     hend,  2  Alb.  N.  C,  29;  a  c,  68  N.  7., 
»  Adapted  from  Foster  «.  Towns-    203;  see  Donnelly  ».West,17fl«»,664 
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iand]  is  hereby  directed  to  deliver  possession  of  said  real  and 
personal  property  to  said  receiver  accordingly.' 

[Bond  clause^  and  authentioation,  as  on  p.  146,  of  this 
Volume,  parag/raph  2,  tfec] 


Form  No.  950. 

AfSdavit  to  obtain  order  to  show  cause  why  husband  should  not  be 
attached  for  contempt  on  not  paying  alimony,  &c.' 

[As  in  Form  943,  adding .  at  the  end ;]  Y.  On  informa- 
tion and  belief,  that  said  [husband^s']  property  consists  of 
[designating  it] ;  and  the  same  cannot  be  reached  by  sequestra- 
tion and  a  receivership  [without  great  delay  and  expense]  by 
reason  of  [stating  facts'] ;  and  deponent  believes  that  such 
proceedings  would  be  ineffectual  for  the  following  reasons 
[stating  them,  and  sources  of  infoTmation\. 

VI.  [State  as  to  previous  application,  c6c.,  as  on  p.  2  of  this 
Volume.] 

[Jurat.]  [Signature.] 

Form  No.  951. 
Order  to  show  cause  thereon. 

[Caption  {court  order)  *  and  recitals  according  to  circum- 
stances; see  p.  i  of  this  Volume,  Form  493,  adding :]  and  it 
appearing  presumptively  to  the  satisfaction  of  the  court  that 
payment  of  the  sums  directed  by  said  order  of  the  day  of 

,  18  ,  cannot  be  enforced  by  sequestration  or  by  en- 
forcement of  any  security  therefor  [or,  and  the  court  being 
satisfied  that  sequestration  or  direction  to  give  security  would 
not  be  effectual] : 

Oedesed,  that  said  [husland]  show  cause  at  a  special  term 
of  this  court  to  be  held  [at  chambers]  at  the  county  court  house 
[or,  city  hall]  in  ,  on  the        day  of  ,  18     ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  why  an  attachment  should  not  issue  against  him  for  con- 
tempt in  disobeying  the  order  for  the  payment  of  alimony,  &c., 

'  As  to  further  instructions,  see         » iV:  T.  Code  Civ.  Pro.,  §  1773. 
Receivers.  '  Id. 
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entered  herein  the  day  of  >  18    ,  unless  he  jj,_ 

dollars  as  thereby  required  on  or  before  the  inst. 

by  o'clock  p.  m. 

Enter :  [signature  of  Judge  hy  initials  of  name  and  title.] 

Form  No.  951a, 

Affidavit  to  obtain  order  that  husband  show  canse  why  his  pleading 
should  not  be  stricken  out  for  failure  to  pay  alimony,  &c. 

[As  in  Form  948  to  the  *,  adding  statement  as  to  previous 
application;  p.  2.] 


Form  No.  952. 
Order  thereon.' 

[Caption  {court  order)  and  recitals  according  to  (he  cme] 
see  Form, '!t9Z,  p.  4:,  of  this  Volume,  adding .'"l  and  it  appearing 
to  the  satisfaction  oi  the  court  that  said  [husband]  has  neglect 
ed  and  refused  to  pay  the  sum  of  dollars  required  by  the 

order  herein  of  the         day  of  last,  although  due  service 

of  said  order  and  due  demand  has  been  made ;  and  that  he  is 
in  contempt  thereby ; 

Oedeeed,  thflt  the  said  [husl)and''s'\  complaint  [or,  answer- 
er, reply]  in  this  action  be  stricken  out  [and  if  complaint,  may 
add,  and  be  dismissed  v?ith  costs — or  if  a/nswer  or  reply,  may 
proceed  to  order  reference  as  oii  failure  to  answer  or  reply]. 
Enter :  [signature  of  judge  hy  initials  of  name  and  titie.] 


in.    CUSTODY    OF    CHILDREN. 

Form  No.  953. 

'  Petition  for  custody  of  minor  children.' 

[As  in  Form  940,  or  as  in  Form  941  to  the  *,  continvmgi] 

II.  Tour  petitioner  further  shows  that  the  only  [living] 

issue  of  the  marriage  between  the  petitioner  and  said  defendant 

»  Walker  «.  Walker,  8  Abh.  N.  C,  Kamp.  59  iV.   T.,  212;   Crimmins  a 

436;  s.c.,82  7V.r.,250;affl'g20  5Mra,  Crimmins,    28   Sun,  200;   Conn!). 

400;  Brisbane  ®.  Brisbane,  34  Bun,  Conn,  57  Tnd.,  323;  Holt  a.  Holt,  19 

389;  affl'd  in  67  Sow.  Pr..  184.  Centr.  L.  J.,  24;  Be  Ensign,  103  N. 

5  iy.   7.  Code  Civ.  Pro.,  g  1771;  T.,  284. 
Price  V.  Price,  55  iV.  T.,  656;  Eamp  v. 
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[or,  plaintiff],  are  two  children,  a  boy  named  ,  of  the  age 

of  ,  and  a  girl  named  ,  of  the  age  of  ;  who  are 

now  in  the  custody  of  said  defendant  [or,  plaintiff] ;  and  that 
he  refuses  to  allow  them  to  remain  with  your  petitioner,  or 
even  to  visit  her.  [State  facts  as  to  the  defendant's  business  or 
habits,  or  Ms  neglect  or  indbiUty  to  provide  for  or  nurtwre  the 
child/ren,  such  as  go  to  sujpport  the  appliGationi\ 

Whekefoeb,  your  petitioner  prays  that,  by  an  order  of  this 
court,  the  custody  of  the  said  children  may  be  awarded  to  your 
petitioner,  and  said  defendant  ordered  and  directed  to  deliver 
said  children  up  to  her,  and  be  restrained  and  enjoined  there- 
after from  claiming  or  interfering  in  any  manner  with  them  or 
either  of  them,  or  with  your  petitioner  in  her  custody  thereof, 
and  for  such  other  or  further  order  as  may  be  just. 

[Date^  [Signature.] 

[  Verification,  p.  5  of  this  Volume,  Form  494.J 


Form  No.  954. 

Order  to  show  cause  why  plaintiff  should  not  have  custody  of 
children,  and  meanwhile  forbidding  their  removal,  and  allowing 
plaintiff  to  see  them. 

[Title  of  court  and  action^ 

On  the  summons  and  complaint  annexed  [(yr,  heretofore 
filed  and  served  herein],  and  the  annexed  petition  [or,  affidavit] 
of  A.  B.,  plaintiff  herein,  verified  the         day  of  ,  18    , 

Oedeeed,  1.  That  the  defendant  show  cause,  at  a  special 
term  of  this  court,  to  be  held  [at  chambers]  at  the  court  house 
in  ,  on  the  day  of  ,  18     ,  at        o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why 
the  custody  of  the  plaintiff's  children,  C.  and  D.  B.,  should  not 
be  given  to  the  plaintiff  during  the  pendency  of  this  action,  or 
why  such  other  or  further  relief  should  not  be  granted  to  the 
plaintiff  in  the  premises  as  to  the  court  may  seem  just. 

2.  That  meantime,  and  until  a  hearing  and  entry  of  an  order 
on  this  motion,  defendant  is  hereby  restrained  and  enjoined 
from  removing  the  said  children,  or  either  of  them,  from  the 
jurisdiction  of  this  court. 

3.  That  the  defendant  meanwhile  allow  the  plaintiff  to  see 
and  converse  with  the  children  at  all  reasonable  times. 

4.  Service  of  this  order  on  the  defendant  [three]  days  be- 
fore the  hearing  shall  be  sufficient. 

[Authentication  as  in  Form  491,  f.  3,  of  this  Yolume.\ 

Vol.  II.— 27 
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Form  No.  955. 
Order  confiding  the  custody  of  children  to  mother. 

\Cw;^Uon  (cov/rt  order)  and  recitals,  according  to  the  case;  see 

FoTim,  493,^.  5,  of  this  Yolume~\ 

Oedeeed,  that  the  custody,  care  and  education  of  the  chil- 
dren of  the  petitioner  be,  until  further  order,  confided  to  the 
said  petitioner  exclusively  [but  to  be  kept  within  the  jurisdio- 
tion  of  the  court  ^],  and  that  the  defendant  is  hereby  enjoined 
from  interfering  with  either  of  said  children,  or  with  the 
plaintiff  in  her  custody  of  them  ;  and  that  the  defendant  shall 
not,  until  further  order,  be  permitted  to  visit  the  said  children 
except  under  the  direction  of  one  of  the  justices  of  this 
court  [or,  the  referee  heretofore  appointed  in  this  cause"]. 

\0r  leave  may  he  given  as  thus:  but  the  defendant  shall, 
until  otherwise  ordered  by  the  court,  be  allowed  to  enter  upon 
the  premises  where  the  children  may  be  and  see  the  children 
in  the  presence  of  the  petitioner,  or  any  person  in  charge  of  the 
children,  twice  a  week,  between  the  hours  of  two  and  four  in 
the  afternoon,  for  a  period  not  exceeding  an  hour  each  time, 
without  the  mother's  consent  for  him  to  remain  longer.] 

[And  it  is  further  ordered  that  defendant  pay  to  the 
plaintiff  or  her  attorney,  within  days  after  service  of  a 

certified  copy  of  this  order,^  the  sum  of  dollars,  her  costs 

and  disbursements  upon  this  petition,  and  dollars  counsel 

fees,  amounting  in  the  whole  to  dollars.*] 

Enter:  [signature  oj^ Judge  hy  initials  of  na/me  and  title.] 

[^Enforce,  if  necessary,  hy  attachment  or  habeas  corpus.^ 

'  Campbell  v.  Campbell,  37  Wise,         '  As  to  time  when  no  limit  is  fixed, 

206  see  Volume  I,  p.  334. 

'  See  Codd  ®.  Codd,  2  Johns.  Gh.,         *  See  Matter  of  Pray,  Barrett,  J., 

141 ;  Welch  v.  "Welch,  83  Wise,  535.  N.  T.  Daily  Beg.,  Jan.  27, 1883. 
Security  may  be  required.    People  v.         '  Nichols  «,  Nichols,  3  Duer,  642. 
Paulding,  15  How.  JPr.,  167. 


CHAPTEE    X. 

THE  PLEADINGS,  AND  PROCEEDINGS  INCIDENTAL  THERETO. 

AkT.  I. — ^DlSCOTBKT  AND  BXAMINATION  OF  PABTIES,  TO  BNASLB  TO  PliBAD. 
II. — FoBMAIi  PABTS  OP  PLBADINGS. 

III.— Vebifioation. 
IV. — Filing  and  seeving. 

"V. — Amending  and  withdhawing  one's  own  pleading. 
VI.  — Demuering. 
VII.— Severing  action. 
vni.— Supplemental  pleading. 
IX.— Paetictjlaes  ;  AND  modifying  ob  bteikinq  out  adtersaet's 

pleading;  and  compelling  election. 
X. — Ebquieing  reply. 
XI.— Judgment  on  the  pleadings. 


ARTICLE     I. 
Discovert  and  examinatioh*  of  paeties,  to  enable  to  plead. 

[In  the  language  of  the  courts  of  chanceiy  "  Discovery  "  included  both 
the  responding  to  interrogatories  which  called  for  testimony  of  defendant,  and 
the  production  of  documents  by  him.  The  legislature  in  1830  reduced  the 
necessity  of  filing  bOls  for  discovery  by  giving  the  late  Supreme  Court  power 
to  compel  discovery  to  be  made  by  producing  documents  (3  JV.  T.  R.  8., 
199,  §  21),  but  not  by  answering  interrogatories.  Hence  the  phrase  "  discov- 
ery and  inspection,"  or  more  shortly,  "  discovery,"  was  used  in  the  common 
law  courts  to  mean  only  a  discovery  of  writings. 

When  the  Code  of  Procedure  was  adopted,  bills  of  discovery  were  abol- 
ished, and  the  right  to  examine  the  adverse  party  as  a  witness  before  trial,  was 
substituted  (note  to  Glenney  a.  Stedwell,  1  Abb.  N.  C,  333),  and  by  the  Code 
of  Civil  Procedure  (in  1876)  the  regulations  as  to  this  oral  discovery — called 
now  "  examination  before  trial  "—were  merged  with  those  regulating  the  tak- 
ing depositions  of  witnesses  not  parties  {N.  T.  Code  Civ.  Pro.,  %  873).  This 
for  a  time  obscured  the  rule  of  law,  which  yet  remained  unchanged,  that  testi- 
mony oi parties  can,  although  that  of  witnesses  cannot,  be  taken  by  way  of  dis- 
covery. Thus  it  has  come  about  that  "  discovery  "  is  now  often  used  to  mean 
discovery  of  documents ;  and  ' '  examination  before  trial "  is  used  to  mean  ex- 
amination by  oral  interrogatory,  whether  for  the  purpose  of  discovery,  or  for 
the  purpose  of  using  the  answer  like  the  deposition  of  a  witness  at  the  trial.'] 

'  In  Merritt «.  Thompson,  3  K  B.  Smith,  383, 294,  Woodruff,  J.,  said:  "  It 
is,  I  apprehend,  an  entire  mistake  to  say  that  because  the  bill  for  a  discovery  is 

[419] 
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1.  Power  of  court.  and  inspection  of  documents 

2.  The  practice — if  documents  only  are  to  enable  plaintiff  to  plead 

sought.  (action  by  stockholders  for 

3.  — if  oral  examination  only  is  sought.  accounting). 

4.  — if  both  are  sought.  (968.)  Affidavit  to  obtain  examination 

of  plaintiff  to  enable  defend- 

Forms.  ant  to  plead  (General  Form). 

(956.)  Petition  for  discovery  and  in-  (959.)  Affidavit  to   obtain  examina- 

spection  of  documents  to  en-  tion  of  plaintiff  to  enable 

able  plaintiff"  to  plead.  defendant  to  plead  and  prove 

(957.)  Affidavit  to  obtain  examination  his  case  (defense  of  fraud  to 

of  defendants  and  discovery  action  on  a  sale), 

1.  Power  of  oourt.l — The  new  procedure  has  abolished  bills 
of  discovery,^  and  requires  each  party's  pleading  to  state  the 
facts  constituting  his  cause  of  action  or  defense ;  and  it  has 
provided  a  remedy  for  a  party  who  is  ignorant  of  any  of  the 
facts  material  to  constitute  his  case,  and  alleged  to  be  in  posses- 
sion of  his  adversary,  by  examining  the  adversary '  so  far  as 
necessary  to  enable  him  to  plead,*  and,  for  the  same  purpose,  he 
may  require  the  adversary  to  make  discovery  of  books  and 
papers  containing  the  necessary  information.* 

Such  an  investigation  is  in  practice  usually  limited  to  es- 
tablishing one's  own  case,  and  not  generally  extended  to  ex- 
ploring his  adversary's  case.  The  principal  exception  to  this 
restriction  is  where  an  undisputed  agency  or  other  fiduciary 
relation  gives  the  principal  or  beneficiary  a  right  to  knowwhat 
has  been  done  in  his  name  or  under  cover  of  the  relation.' 

no  longer  to  be  used,  therefore  a  plaintiff  cannot  have  a  discovery.  It  is  only 
the  mode  of  obtaining  a  discovery  that  is  altered.  It  is  no  longer  necessa^ 
to  apply  by  bill  to  a  court  of  equity  for  a  discovery  vrhere  that  alone  is 
sought.  The  defendant  may  now  be  orally  examined  by  order.  But  where 
the  equitable  power  of  the  court  is  invoked  to  compel  an  accounting,  to  en- 
force a  trust,  to  prevent  a  fraudulent  misapplication  of  funds,  or  a  misappro- 
priation of  property  held  as  trustee,  the  jurisdiction  of  the  court  is  as_  ample 
as  it  was  before  the  Code.  And  the  circumstance,  that  in  ascertaining  the 
facts  by  which  the  exercise  of  that  jurisdiction  is  to  be  guided,  the  defendant 
may  now  be  orally  examined,  and  that  discovery  by  answer  cannot  be  com- 
pelled for  the  mere  purpose  of  discovery,  is  quite  immaterial." 

1  N.  Y.  Code  Civ.  Pro.,  §  1914. 

''Glenny  ».  Stedwell,  1  AW>.  N.  C,  327,  with  note;  s.  c,  64  N.  F.,  120; 
Davis  B.  Stanford,  37  Hun,  531.  But  not  a  third  person.  Adriance  v.  San- 
ders, 11  Abb.  N.  C.,  422,  and  cas.  cit.;  Knowlton  v.  Bannigan,  11  Abb.  N.  0., 
419. 

'  Kinney  v.  Roberts  &  Co.,  26  Sun,  166. 

^  See  Form  956,  p.  421. 

«  Manley  «.  Bonnel,  11  Abb.  JT.  0.,  123.  In  creditor's  suits  against  judg- 
ment-debtors other  than  corporations,  discovery  by  examination  under  oatu 
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And  when  sought  before  pleading,  the  examination  is  not 
granted  to  ascertain  evidence,  but  only  so'  far  as  needed  for  the 
purpose  of  pleading. 

2.  The  practice — if  documents  only  are  sought.'] — If  the 
application  is  for  discovery  and  inspection  of  documents,  with- 
out oral  examination  of  the  party,  apply  ex  jpa/rie  to  the  court, 
or  to  any  judge  authorized  to  make  an  order  in  the  action ;  ^ 
and  in  such  case  it  is  the  usual  practice  to  apply  by  petition,'' 
and  take  an  order  that  the  party  produce,  &c.,  or  show  cause. 

3.  —  if  oral  examination  only  is  sought.] — If  the  applica- 
tion is  for  oral  examination  without  discovery  of  documents, 
apply  ex  parte,  not  to  the  court,  but  to  a  judge  of  the  court  in 
which  the  action  is  pending  (or  if  that  court  be  the  Supreme 
Court,  application  may  be  made  to  a  county  judge '),  and  take  an 
order  that  the  party  appear  before  the  judge,  or  before  a 
referee  named  in  the  order. 

4.  —  if  both  are  sought.] — It  is  common  practice  to  insert 
in  an  order  for  oral  examination  a  direction  for  discovery  and 
inspection  of  documents ;  but  where  this  is  done  it  may  be 
safer  practice  to  apply  only  to  a  judge  of  the  court  in  which 
the  action  is  brought. 

Form  No.  956. 

Petition  for  discovery  and  inspection  of  documents  to  enable  plaintiff 

to  plead.* 

\_Title  of  court  and  action.] 

To  the  Court  of  [or,  To  Hon.  J.  K.,  justice 

— or,  judge — of  the  Court  of  ]. 

tefore  the  court  or  a  referee  is  expressly  provided  for.  N.  Y.  Code  Civ.  Pro., 
§  1878. 

'  N.  T.  Code  Civ.  Pro.,  §  805.  As  to  what  judge  may  act,  see  Volume  I, 
pp.  131,  &c.,  131,  &c. 

'  N.  Y.  Code  Civ.  Pro.,  §  805.  See  as  to  distinction  between  petition  and 
application  on  affidavits,  Volume  I,  p.  333. 

8  JT.  Y.  Code  Civ.  Pro.,  §  873.  But  if  to  a  county  judge  it  is  safer  to  ap- 
ply in  the  county  where  the  action  is  triable.    See  volume  I,  p.  131. 


*  Sustained  in  Stilwell  v.  Priest,  85    pressly  sanctioned    by  W.    Y.   Gen. 
N.   Y.,  649.    The  application  is  ex-    Bules,  No.  14,  of  1884,  where  books. 
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The  petition  of  A.  B.,  the  above-named  plaintiff,  respect- 
fully shows, 

I.  [State  condition  of  cause,  as  thus  .•]  That  on  the 

day  of  5  18    ,  this  action  was  commenced  by  service  of 

a  summons  without  a  complaint  upon  each  of  the  above  named 
defendants  ;  that  on  the  day  of  ,  18    ,  defendants 

P.  and  B.  duly  appeared  herein  by  T.  Z.,  Esq.,  their  attorney, 
of  [stati7ig  residence  or  office  addressj,  and  demanded  a 

copy  of  plaintiff's  complaint  [or,  that  neither  of  said  defend- 
ants have  appeared  herein].     That  no  complaint  has  yet  been 
served,  and  the  time  to  serve  said  complaint  extends  to  the 
day  of  ,  18    . 

II.  That  this  action  is  brought  [state  object,  as  thus"]  to 
recover  damages  for  injuries  received  by  your  petitioner  by 
defendants'  bill-board  being  blown  down  upon  your  petitioner 
in  the  village  of  ,  ,  on  the  day  of  ,  18  , 
while  your  petitioner  was  walking  in  street,  in  the  or- 
dinary pursuit  of  his  business,  by  reason  of  the  negligent  and 
unskilful  construction  and  erection  of  said  bill-board  by  de- 
fendants, and  your  petitioner  claims  to  recover  damages  of  the 
defendants  for  his  said  injuries. 

in.  That  the  place  of  trial  of  this  action  is  county, 

and  the  defendants  reside  at  aforesaid  [stating  street  and 

nu/mbef\. 

IV.  Upon  information  and  belief,  that  the  defendants  Y.  & 
Z.  are  copartners  in  the  printing  and  publishing  business  at 

aforesaid,  under  the  firm  name  and  style  of  ,  and 

the  defendants  W.  and  X.  are  also  engaged  in  the  same  busi- 
ness at  aforesaid,  but  in  another  establishment ;  and  that 
all  the  defendants  are  jointly  interested  and  engaged  in  owning, 
erecting,  using  and  letting  for  hire  bill-boards  in  said  village  of 

;  that  their  copartnership  and  joint  interest  in  said  busi- 
ness, and  the  manner  in  which  it  is  conducted  and  the  relation 
of  each  defendant  thereto,  was  created  and  is  evidenced  by  a 
written  contract  signed  by  them. 

papers  or  documents  relate   to   the  C,  133,  and  cas.  cit.    See,  further, 

merits  of  the  action.    In  an  action  by  Discovery. 

a  principal  against  his  agent,  for  an  The  action  must  he  already  pend- 

accounting,  an  inspection  with  copy  of  ing  and  in  a  court  of  record  other 

the  books  and  vouchers  of  the  agent  than  a  justice's  court  in  a  city.  iT.  F. 

may  be  ordered  to  enable  the  plaintiflE  Code  Oiv.  Pro.,  §  803.    Discovery  is 

to  frame  his  complaint.    The  right  of  granted  to  ascertain  facts  necessary  to 

a  principal  rests  on  stronger  grounds  state  the  cause  of  action  or  defense,but 

than  that  of  an  ordinary  party  to  the  has  often  been  denied  when  sought  at 

inspection  of  the  books  of  an  adver-  law,  to  ascertain  names  of  parties, 

seiry.    Manley  v.  Bonnel,  11  AUb.  if.  Opdyke  v.  Marble,  44  Ba/rl.,  64. 
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V.  That  no  copy  or  duplicate  of  said  contract  exists  ;  that 
said  contract  is  in  the  possession  or  under  the  control  of  one  or 
more  of  the  defendants  [names].  That  none  of  the  defendants 
deny  that  a  written  contract  between  defendants  in  relation  to 
said  bill  board  business  existed  at  the  time  of  said  injury,  but 
the  defendant  W.  claims  that  said  contract  does  not  make  all 
the  defendants  copartners  in  said  business,  nor  the  defendants 
W.  and  X.  jointly  liable  with  the  other  defendants  for  the 
plaintiff's  aforesaid  injuries. 

VI.  That  said  contract  is  not,  nor  is  any  copy  thereof  in 
your  petitioner's  possession,  nor  under  his  control ;  that  an  in- 
spection and  copy  of  said  contract  is  necessary  to  your  peti- 
tioner to  enable  him  to  frame  his  complaint  in  said  action 
[stating  reasons  full/y\. 

YII.  That  your  petitioner  has  applied  to  the  defendants  for 
permission  to  inspect  and  take  a  copy  of  said  contract,  but  such 
permission  has  been  refused  \stating  the  particulars  of  the 
application,  or,  as  appears  by  the  affidavits  of  C.  D.  hereto 
annexed]. 

VIII.  [Affida/uit  of  merits  may  he  inserted  as  in  Form, 
981,  F7/.] 

IX.  That  this  application  is  made  in  good  faith  for  the 
purpose  stated ;  and  no  previous  application  has  been  made 
[except,  &G.;  see  p.'i  of  this  Vol/ume']. 

Wheeefoee  your  petitioner  prays  that  the  defendants  may 
be  required  to  deposit  said  contract  for  the  inspection  of  your 
petitioner  according  to  law,  and  that  your  petitioner  have  leave 
to  take  copy  thereof,  and  for  such  other  and  further  relief  as 
may  be  just. 

[Date.]  [8igna1/u/re.] 

[  Yerification  as  in  Form  494,  p.  5.] 

[Order,  see  Discovert.] 

Form  No.  957. 

Affidavit  to  obtain  examination  of  defendants,  and  discovery  and 
inspection  of  documents  to  enable  plaintiff  to  plead  (action  by 
stockholders  for  accounting).* 

[Title  of  court  am,d  action.] 
[  Venue.] 

C.  F.  F.  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  in  this  action,  and  is  and  has 

'  Adapted  from    Frothingham  v.    JR.  (Browne),  304,  where  this  aflBdavit 
Broadway,  &c.,  R  R.  Co.,  9  Civ.  Pro.    was  sustained. 
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long  been  a  stockholder  in  the  corporation  defendant  called 
the  B.  and  S.  Ave.  E.  R.  Co.,  which,  for  breritj  in  this  affi- 
davit, is  called  "  The  S.  Co."  That  said  S.  Co.  was  iucorpo- 
rated  in  the  year  18  ,  for  the  purpose  of  maintaining  a  street 
railroad  in  the  city  of  New  York,  from  [stating  route].  That 
said  company  has  been  in  the  enjoyment  of  the  franchise  of 
operating  such  railway,  and  has  been  making  very  large  profits 
therefrom,  ever  since  its  incorporation.  It  has  a  capital  stock 
of  dollars,  which  said  stock  has  been  for  many  years 

last  past  a  very  profitable  investment,  and  said  corporation  has 
been  regularly  paying  dividends  to  its  stockholders,  and  duly 
paying  interest  upon  its  funded  debt. 

The  plaintiff  is  the  owner  and  holder  of  shares  of 

said  stock,  which  are  inscribed  upon  the  books  of  said  corpora- 
tion in  plaintiff's  name. 

That  the  defendants  {naming  whicK]  are,  and  for  some 
time  have  been,  the  directors  of  the  said  S.  Co.  That  the  de- 
fendant J.  "W.  F.  is  its  president ;  that  T.  B.  K.  is  its  secretary 
and  treasurer,  and,  as  such  secretary  and  treasurer,  has  posses- 
sion, either  individually  or  in  conjunction  with  said  president, 
of  its  books  and  papers. 

11.  That  at  about  the  time  of  the  incorporation  of  the  said 
S.  Co.  [Here  followed  allegations  of  constant  efforts  on  the 
corrvpamy's  part  to  dbtaim,  a  right  of  way  on  Broadway;  the 
formation  by  the  individual  defendants  of  the  B.  Compcmy 
for  that  purpose  in  the  interest  of  the  S.  Company  and  its 
directors;  the  names  of  defendamts  who  held  the  offices  of  the 
B.  Company  and  its  hoohs  and  papers;  their  acquisition  of  the 
right  of  way,  and  its  use  hy  the  8.  Company,  and  that  the  latter 
company  paid  large  sums  of  m,oney  in  acquiring  the  franchise 
for  the  B.  Company;  and  that  the  officers  of  the  8.  Compamy 
had  given  and  afterward  countermam,ded  notice  of  a  Tneeting 
of  stockholders  to  consider  am,  agreement  to  lease  the  B.  road  to 
the  8.  Compamy;  and  continued  thus ;] 

That  plaintiff  does  not  know  and  has  no  means  of  ascertain- 
ing what  was  the  agreement  referred  to  by  the  defendant  F.  in 
the  statement  aforesaid,  made  between  the  said  B.  Co.  and  the 
defendant,  J.  S.,  or  what  are  the  purposes  of  Mr.  S.,  in  pur- 
suance of  which  he  transferred  the  said  stock  of  the  B.  S.  E. 
Co.  to  Mr.  F.,  as  President  of  the  S.  Co.,  or  what  trusts,  he, 
the  said  S.,  imposed  upon  the  said  transfer.  But  deponent  be- 
lieves the  fact  to  be,  that  the  said  S.  Co.  was,  in  fact,  the  real 
owners  of  the  said  B.  Co.,  and  was  entitled  to  have  the  said 
stock  transferred  and  held  for  its  benefit,  and  was  entitled  to 
have  the  use  of  the  said  B.  Co.'s  road  secured  to  it  for  the  ben- 
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efit  of  its  stockholders,  and  that  the  officers  and  directors  of  the 
said  B.  Co.  are,  in  fact,  the  agents  and  trustees  for  the  said  S. 
Co.,  and  bound  to  hold,  manage  and  transfer  the  property  of 
the  said  B.  Co.  for  the  benefit  of  the  S.  Co.  and  its  stockhold- 
ers, and.  that  any  alleged  agreement  or  pretended  agreement 
between  Mr.  J.  S.  and  the  B.  Co.  or  its  officers  or  directors,  and 
any  purposes  of  J.  S.  in  contravention  of  the  rights,  duties  and 
obligations  aforesaid,  are  in  fraud  of  the  rights  of  the  stock- 
holders of  the  S.  Co. 

That  it  appears  by  the  records  in  the  Register's  office  of 
,  that  a  mortgage  for  ,  executed  by  the  said 

B.  Co.  to  W.  H.  Hayes,  as  trustee,  to  secure  dollars  of 

bonds  dated  ,  18     ,  and  acknowledged 

18    ,  was,  on  the  day  of  5  18     ,  duly  recorded 

in  the  said  Eegister's  office,  in  Liber  of  mortgages,  page 

,  and  that  a  second  mortgage  for  dollars,  exe- 

cuted by  the  said  B.  Co.  to  F.  A.  P.,  to  secure  dollars 

of  bonds,  dated  ,  18     ,  and  acknowledged  , 

18     ,  was  on  the  of  ,  18      ,  duly  recorded  in 

the  said  Eegister's  office,  in  Liber  ,  of  mortgages, 

page 

That  bonds  have  been  issued  under  the  said  two  mortgages 
to  the  full  amount  of  said  dollars,  and  that  the  entire  rail- 

road, rolling  stock,  property,  franchises  and  rights  to  maintain 
a  railroad  upon  of  the  said  B.  Co.  are  encumbered  by 

the  same  to  the  full  amount  thereof. 

That  many  of  the  bonds  so  issued  were  sold  by  the  persons 
having  control  of  the  said  B.  Co.,  at  prices  above  par,  and  the 
money  therefor  was  received  by  them,  and  many  of  the  bonds 
were  distributed  among  the  said  defendants  or  "some  of  them 
and  by  them  retained  or  sold,  and  the  proceeds  of  such  sales 
retained  by  them  individually,  but  for  what  sums  the  said 
bonds  were  so  sold,  or  how  many  of  them  were  sold,  and  how 
many  were  distributed,  and  by  whom  the  same  were  distributed, 
plaintiff  does  not  know  and  has  no  means  of  ascertaining. 

That  the  moneys  so  received  have  not  been  accounted  for 
or  paid  over  to  the  said  S.  Co.,  and  that  neither  the  said 
moneys  or  the  said  bonds  were  to  any  considerable  extent  used 
for  the  legitimate  purposes  of  the  said  B.  Co. 

That  the  building  of  the  entire  railroad  of  the  B.  Co.,  which  is 
about  miles  in  length,  did  not  cost  to  exceed  about 

dollars,  and  that  substantially  the  entire  rolling  stock,  horses  and 
stable  accommodations  for  the  new  road,  and  the  legitimate  ex- 
penses of  organization,  legal  expenses  and  securing  of  franchises 
were  paid  by  the  said  S.  Co.  out  of  the  proceeds  of  an  issue  of 
dollars,  bonds  secured  by  second  mortgage  upon  the  proper- 
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tyof  the  said  S.  Co.,  dated  ,18     ,  and  that  as  to  about 

dollars  of  the  said  dollars,  the  same  was  not  expended  for 

any  lawful  purposes,  but  has  been  illegally,  unjustly  and  fraud- 
ulently disposed  of  some  way  to  the  plaintiff  unknown;  but 
the  manner  of  its  disposition  is  known  to  all  or  some  of  the 
defendants,  and  that  deponent  is  informed  and  believes  each  of 
the  defendants  knows  what  was  the  disposition  of  some  por- 
tion of  the  said  bonds  or  the  moneys  realized  thereupon,  and 
that  all  or  some  of  the  defendants  have  personally  received  and 
retained  some  of  the  bonds  or  the  proceeds  thereof. 

That  plaintiff  does  not  know,  and  has  no  means  of  ascer- 
taining, what  formal,  colorable  or  pretended  contracts  or  agree- 
ments may  have  been  made  hy  and  between  the  defendants  or 
any  of  them,  either  in  their  own  name  or  purporting  to  act  in 
behalf  of  the  several  corporations  aforesaid  in  order  to  appear 
to  justify  or  excuse  the  keeping  of  the  control  and  actual  pos- 
session and  benefit  of  the  said  B.  Co.  railroad  from  the  said  S. 
Co.  and  its  stockholders,  but  the  plaintiff  believes  that  the  real 
reason  therefor  was  the  dishonest  and  illegal  purposes  of  sub- 
jecting the  franchise  and  railroad  of  the  said  B.  Co.  by  the  ac- 
tions of  the  defendants  occupying  the  position  of  officers  and 
directors  of  said  company  to  the  large  and  fraudulent  indebted- 
ness and  encumbrance  aforesaid,  without  any  apparent  or  easily 
established  accountability  therefor  to  the  stockholders  of  the 
S.  Co. 

That  the  acts  and  doings  of  the  individual  defendants  have 
given  a  good  cause  of  action  to  the  S.  Co.  against  them  for  an 
accounting  respecting  the  mortgages  aforesaid  and  the  pro- 
ceeds thereof,  but  that  the  said  S.  Co.  will  not  bring  any  action 
against  the  individual  defendants,  because  the  individual  de- 
fendants are  now  the  directors,  managers  and  oflScers  of  said  S. 
Co.,  and  have  full  and  complete  control  of  it,  and  will  not  use 
the  name  of  the  company  for  the  purpose  of  bringing  an  action 
against  themselves.  That  the  franchise  to  run  cars  on  B.  from 
to  ,  is  a  very  valuable  franchise,  and 

worth  at  least,  as  deponent  is  informed  and  believes, 
dollars.     That  the  result  of  the  mortgages  placed  on  such  prop- 
erty by  the  defendants,  has  been  to  encumber  this  property 
with  mortgages  to  the  amount  of  dollars  without 

the  said  S.  Co.  having  received  any  compensation  therefor  to 
the  damage  to  that  amount  of  the  S.  Co.  and  of  the  stockhold- 
ers thereof  and  of  these  plaintiffs. 

That  the  plaintiff  has  commenced  an  action  in  this  court,  as 
well  on  his  own  behalf  as  that  of  all  other  stockholders  simi- 
larly situated  with  him  against  the  said  S.  Co.  and  the  directors 
and  managers  thereof,  and  against  the  said  B.  Co.  and  the  di- 
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rectors  and  managers  thereof,  for  the  purpose  of  procuring  a 
judgment  against  the  said  individual  defendants,  forcing  them 
to  account  for  the  moneys  received  for  the  said  dollars 

of  bonds,  -or  the  bonds  themselves,  if  the  same  have  not  yet 
been  distributed,  and  for  the  purpose  of  causing  to  be  trans- 
ferred, if  the  same  has  not  been  heretofore  done,  the  capital 
stock  of  said  B.  Co.  which  is  owned,  beneficially  at  least,  by 
said  S.  Co.  to  said  Co.,  and  to  restrain  the  defendants  forever 
from  interfering  with  the  proceeds  of  any  of  said  mortgages  in 
any  other  way  than  to  pay  them  over  to  the  S.  Co.,  or  a  re- 
ceiver, to  be  appointed  by  the  court  to  receive  the  same  on  be- 
half of  said  S.  Co. 

III-V.  Instate  condition' of  cause;  names  of  parties;  and 
names  of  persons  to  he  examined,  as  in  Volume  I,  pp.  684,  685 ; 
Form  375,  paragraphs  II  to  F.] 

VI.  That  the  testimony  of  said  persons  is  material  and 
necessary  for  the  plaintiff  herein  for  tlie  prosecution  of  this  ac- 
tion, and  that  he  may  know  therefrom  the  particulars  of  the 
facts,  which  will  enable  him  to  frame  a  complaint.  That  he  is 
not  now  able  to  frame  his  complaint,  and  does  not  know  the 
circumstances  under  which  the  said  mortgages  were  placed 
upon  the  said  B.  Co.'s  property,  and  does  notknowto  whom  the 
proceeds  of  said  mortgages  have  been  paid,  except  in  a  general 
way  that  they  have  been  divided  among  the  defendants  and 
other  persons,  but  who  these  other  persons  are  he  does  not 
know. 

YII.  That  the  books  and  papers  of  the  defendant,  the  S.  com- 
pany, are  necessary  to  enable  the  plaintiff  to  make  the  examina- 
tion which  he  desires  to  make  of  the  affairs  of  said  S.  Co.,  and 
that  the  defendant,  J.  W.  F.,  as  president,  and  T.  B.  K.,  as 
treasurer  and  secretary  of  said  S.  Co.,  have  possession  of  the 
books  and  papers,  which  the  plaintiff  desires  to  examine ;  that 
said  books  are  the  cash-books  of  the  said  8.  Co.,  and  the  ledger 
of  the  said  S.  Co.,  and  particularly  the  minute  books  or  the 
transactions  of  the  directors  of  said  S.  Co.^ 

The  said  named  officers  are  the  directors  thereof  whose  testi- 
mony is  necessary  and  material. 

\Contn.nue  as  in  Form  375,  p.  686,  of  Vol.  I,  heginning 
with  paragraph  VIII  to  end.] 

'  In  an  affidavit  and  order  for  the    given.    Williams  v.  W.  U.  Tel.  Co., 
production  of  books  and  papers  of  a    47  Super.  Ot.  (J.  &  8. ),  380. 
corporation,   their   names    must   he 
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Form  No.  958. 

Affidavit  to  obtain  examination  of  plaintiff  to  enable  defendant  to 
plead  (General  Form). 

\_Tifl,e  of  court  amd  action.] 
[  Venue.'] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  [defendant  above  named],  [^not  de- 
fendant, state  name,  and  relation  to  cause.] 

II.  That  this  action  was  commenced  by  the  service  of  sum- 
mons [and  complaint]  on  deponent,  on  the  day  of  , 
and  no  answer  has  been  served,-  and  defendant  s  time  to 
serve  his  answer  extends  to  the            day  of             ,  18    . 

III.  That  the  names  and  residences  of  all  the  present  par- 
ties to  this  action  [if  any  are  unknown,  add],  so  far  as  their 
residences  \or  names  and  residences]  can  be  ascertained,  and 
the  facts  as  to  whether  they  have  appeared,  by  attorney  or 
otherwise,  or  not,  are  as  follows : 

Plaintiffs,  appearing  by  A.  T.,  of  ,  their  attorney, 

whose  [office]  address  is  : 

A.  B.,  of  TSTo.  street,  in  the  city  of  ,  coun- 

ty of  ,  and  State  of 

0.  D.,  of  the  town  of  ,  county  of  ,  and  State 

of 

Defendants  :  W.  Z.,  of  No.  [state  address],  has  appeared 
byT.  Z.,of  ,  his  attorney,  whose  [office]  address  is 

W.  Y.,  of  ,  has  appeared  in  person. 

Y.  Z.,  of  ,  has  not  appeared. 

[Or  if  very  numerous,  may  more  conveniently  annex  and 
refer  to  a  tabular  schedule.'] 

IV.  That  this  action  is  brought  [here  state  the  nature  of  the 
action,  and  the  substance  of  the  judgment  dema/nded  therein]. 

V.  That  the  defense  in  this  action  is  [here  state  the  naMre 
of  the  defense]. 

VI .  That  the  said  [name]  whose  examination  is  desired,  is 
now  residing  [or,  sojourning — or,  regularly  transacting  busi- 
ness] at  [stating  place  /  and  if  a  town  or  city,  the 
street  and  numher  /  a/nd,  vf  a  resident  of  the  State  hut  not  of  the 
county  where  the  examination  is  sought,  add :]  and  there  has 
an  office  for  the  regular  transaction  of  business  in  person.  [If 
a  non-resident,  and  lea/oe  is  desired  to  serve  in  amy  other  ccnm- 


PLEADING.— I.  DISCOVERY   AND  EXAMIMATION.  429 

ty  than  that  where  the  order  is  to  require  him  to  attend  for  ex- 
amination, add  reason.'] 

[Or  where  plaintiff  is  a  corporation.']  That  the  plaintiff, 
whose  examination  is  desired,  is  a  corporation  having  its  office 
at  .     That  the  names  of  the  officers  [or,  directors] 

thereof,  whose  testimony  is  material  and  necessary  for  defend- 
ant are  [stating  their  names  and  residence]. 

VII.  That  the  testimony  of  the  said  [name^  is  material 
and  necessary  to  enable  defendant  to  frame  his  answer  herein, 
and  that  without  the  same,  he  is  not  able  to  frame  his  answer 
for  the  reason  [stating  reasons  fuTby]. 

YIII.  [MoA)  add  other  facts  to  show  a  case  within  N.  Y. 
Code  Civ.  Pro.,  §§  870  and  871.] 

[If  it  is  necessary  to  examine  the  party  on  the  contents  of 
looks  and  papers,  they  should  ie  specified  in  affidavit  with  rea- 
sons for  necessity:  and  direction  to  produce  he  inserted  in  the 
order.    See  last  Form,  p.  427,  YII.'] 

IX.  That  no  previous  application  for  examination  of  said 
[name]  has  been  made  herein  [except,  die.]. 

X.  [  Where  stay  is  desired,  state  {if  not  already  stated) 
condition  of  cause  and  date  of  issue,  and  the  time  when  it  can 
fiiTst  he  tried,  <&c.  (seep.  2),  amd  add  affidavit  of  merits — if  on 
the  part  of  the  defendant,  as  in  Form  981,  YII,  in  this  collec- 
tion— on  the  part  of  plaintiff,  as  in  Form  .] 

XI.  [If  sanction  for  less  than  fi/ue  or  more  than  twenty 
days'  service  is  desired,  state  special  circumstances  making 
such  time  of  service  necessary.] 

[Jurat.]  [Signature.] 


Form  No.  959. 

Affidavit  to  obtain  ezamination  of  plaintiff  to  enable  defendant  to 
plead  and  to  prove  his  case  (defense  of  fraud  to  action  on  a  sale).' 

[As  in  last  Form,  suhstitating for  pa/ragraphs  lY,  Y  and 
VII,  as  follows .'] 

lY.  The  complaint  is  for  the  price  of         bales  of  Malta  col- 
ored rags,  alleged  to  have  been  sold  by  plaintiff  to  defendants, 

'  Adapted  from  Sprague  «.  Burth-    mont,  32j3'm?i,  503.    Appeal  dismissed, 

in  84  N.  T.,  649. 
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and  judgment  is  demanded  for  dollars,  with  interest  and 

costs. 

V.  The  nature  of  the  defense  is  that  the  sale  was  fraudu- 
lent and  void,  and  that  the  goods  are  not  what  they  were  false- 
ly and  fraudulently  represented  and  warranted  to  be.  Before 
purchasiDg  I  examined  said  goods,  so  far  as  was  then  possi- 
ble. They  were  packed  in  bales,  so  as  to  be  incapable  of  inter- 
nal examination,  but  from  all  examination  in  my  power,  the 
bales  appeared  to  contain  rags,  as  represented  and  warranted  by 
the  plaintiff.  After  receiving  and  sending  said  bales  to  the 
paper-mill,  about  bales,  taken  at  hazard,  were  opened 

for  use,  and  the  contents  thoroughly  examined  and  sorted,  and 
each  and  every  bale  was  then  found  to  contain,  so  packed  and 
arranged  as  to  be  undiscoverable  on  external  examination,  a 
large  mass  of  rubbish,  which  were  not  rags  of  any  kind,  nor  of 
any  pecuniary  value,  averaging  about  of  the  whole 

weight,  as  I  am  informed  by  the  persons  who  opened,  sorted 
and  weighed  the  same,  and  verily  believe.  I  tendered  to  the 
plaintiff  a  return  of  said  goods,  which  he  refused. 

VII.  The  plaintiff  has  in  this  action  attached  said  goods, 
and  the  same  are  held  by  the  sheriff  in  behalf  of  plaintiff,  and  I 
am  unable  to  examine  the  bales  not  already  opened,  or  to  as- 
certain the  contents  thereof,  except  by  an  examination  of  the 
plaintiff. 

The  defendant  desires  to  examine  the  plaintiff  to  prove  the 
contents  of  the  bales  not  yet  opened,  and  to  prove  the  fraudu- 
lent and  deceitful  packing  and  arrangement  thereof,  and  to 
prove  plaintiff's  knowledge  of  and  connection  with  such  frauds, 
both  for  the  purpose  of  preparing  their  answer  and  establishing 
the  facts  on  the  trial  of  the  action ;  and  that  the  testimony  of 
plaintiff  is  material  and  necessary  to  prove  the  said  facts,  be- 
cause, as  1  believe,  the  plaintiff  has  special  knowledge  of  the 
facts  not  possessed  by  any  one  else,  and  has  control  of  the  bales 
attached  and  of  the  means  of  proving  their  contents.' 

'  For  another  Form  by  discovery    of  documents,  see  Brooke  e.  Foster, 

20Aib.ir.  C,  300. 
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ARTICLE    II. 

FOEMAL    PARTS   OF    PlEADINGS. 


FORHS. 

(960.)  Complaint ;  general  Form ;  in 
action  for  legal  relief. 

(961.)  The  same ;  in  case  of  equitable 
relief. 

(962.)  AUegationa  where  part  of  the 
facts  are  stated  on  informa- 
tion and  belief. 

(968.)  Allegation  of  reason  for  join- 


ing one  as  defendant,  instead 
of  as  plaintiff. 

S964.)  Answer ;  general  form. 
966.)  Answer  admitting  part  and  de- 
nying the  rest. 
(966.)  Deiual,  where  party  or  person 
verifying  has  not  informa- 
tion sufScient  to  form  a  belief, 
(961)  Reply. 


Form  No.  960. 
Complaint ; '  general  Form  ;  action  for  legal  relief. 

l^N'ame  of  court,  place  of  trial,  amd  parties,  as  in  caption  of 

summons,   Volume  1,  p.  617.] 

The  plaintiff  above  named  \jf  apmea/ri/ng  hy  attc/rney,  may- 
say,  by  A.  T.,,hi8  attorney],  complaining  of  the  defendant, 
alleges  [if  all  the  allegations  are  on  i/nformaUon  and  belief  of ' 
the  person  verifyvng,  add :  upon  information  and  belief]. 

\In  court  of  Umited  jurisdiction  may  allege  jurisdictional 
facts,  if  any,  not  appearing  in  statement  of  cause  of  action.^ 

[Here  allege,  if^ necessary,  plaintiffs'  character  or  capacity 
to  sue^  as  thus  ,■]  that  the  plaintiffs  \or,  defendants]^  are  a 


1  Folio  the  complaint  (see  Volume 
I,  p.  95j,  which,  if  the  summons  and 
complaint  are  served  together,  is  done 
continuously  in  one  series,  beginning 
with  the  summons. 

Verification  of  complaint  is  op- 
tional so  far  as  pleading  is  concerned 
(except  in  case  of  a  complaint  against 
one  of  several  joint-debtors  not  served 
in  the  original  action,  which  must  be 
verified.  N.  T.  Oode  Giv.  Pro.,  §  1938). 

But  in  other  cases  verification  is 
often  necessary  for  some  collateral 
purposes,  such  as  applying  for  service 
by  publication  (Volume  I,  p.  364);  or 
for  arrest  (Volume  II,  p.  355);  or 
attachment  (id.,  377,  &c.). 

'  In  a  Superior  City  Court,  under 
N.  7.  Code  Civ.  Pro ,  §  266,  jurisdic- 
tion is  presumed,  and  need  not  be 
alleged.  As  to  foreign  corporations, 
see  note  in  18  Abb.  N.  0.,  435. 

3  By  JV.  T.  Code  Giv.  Pro.,  §  1775, 
if  a  corporation  is  a  partly,  the  com- 


plaint should  state  whether  it  is  a 
domestic  corporation  (that  is,  one  cre- 
ated by  or  under  the  laws  of  the  State 
or  one  located  in  the  State  and  created 
by  the  colony  of  New  York,  or  under 
a  law  of  the  United  States,  §  3343, 
subd.  18)  or  a  foreign  corporation;  and 
if  the  latter,  the  State,  country  or 
government  must  be  mentioned.  The 
complaint  need  not  specially  refer  to 
the  act  or  proceeding  of  incorporation 
(§  1775);  but  it  is  usual  to  do  so, 
especially  if  it  be  a  private  act;  and  a 
private  act  of  the  legislature  of  the 
State  ia  well  pleaded  in  the  Form 
above.  Id.,  %  530.  A  statute  of  an- 
other State  may  be  pleaded  by  stating 
its  legal  effect,  subject  to  the  right  of 
the  adverse  party  to  move  to  make  it 
more  definite  and  certain.  Robarge 
V.  Central  Vt.  R.  R.  Co.,  18  Abb.  if.  C, 
363. 

An  United  States  corporation  is 
foreign    or   domestic  according   to 
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corporation  created  under  and  by  the  laws  of  this  State  [or,  the 
State  of  ],  duly  organized  pursuant  to  an  act  of  the 

legislature  entitled  [title],  passed  [date],  [and  the  acts  amending 
the  same].  ■<> 

[Here  may  allege,  if  necessary,  leave  to  sue,  unless  more 
convenientlAj  to  he  stated  after  allegwig  cause  of  acdon}] 

[Allege  facts  constituUng  cause  of  action;  amd,  if  several 
causes  of  action  are  joined,  state  each  separateVy,  complete  Tyy  itself, 
and  number  therr^  thus:]  For  a  first  cause  of  action  [statvng facts]. 
For  a  second  cause  of  action  ^  [stating  facts,  and  talmg 
care  to  repeat  any  allegations  in  the  first  cause  of  action  reUed 
on  to  maJee  out  the  second  cause  of  action,  or  to  incorporate  them 
by  reference,  as  thus,  repeating  as  a  part  of  this  cause  of  action 
the  allegations  in  paragraphs  1  and  2  of  the  first  cause  of 
action,  plaintiff  further  alleges — c&c], 

Wheeefore,  plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  dollars  [with  interest  from  the 
day  of            ,  18    ],  with  the  costs  of  this  action. 

[Signature  of],  plaintiff. 
[  With  address  *  if  he  does  not  appear  by  attorney.] 
[Or,  signature  and  office  address^  of], 

Plaintiff's  attorney. 


whether  it  is  located  within  or  with- 
out the  State ;  and  this  must  be  shown. 

As  to  necessity  of  denying  incor- 
poration positively  under  oath,  in 
order  to  raise  an  issue  on  that  point, 
see  N.  Y.  Code  Oil).  Pro.,  §  1776.  As 
to  pleading  misnomer,  see  id,.,  %  1777. 

As  to  designating  exeeutora  and 
administrators,  see  Bingham  «.  Marine 
Natl.  Bank,  17  Alh.  N.  C,  431,  and 
note  (abstract  s.  c,  in  41  Hun,  377); 
Thompson  v.  Whitmarsh,  100  N.  T., 
35,  39,  explaining  N.  T.  Code  Giv. 
Pro.,  g  1814;  Stilwell  v.  Carpenter 
(below  cited). 

As  to  suing  or  being  sued  individ- 
ually and  in  representative  character, 
see  Day  «.  Stone,  15  Abb.  Pr.,  N.  8., 
137;  s.  c,  5  Daly,  353. 

As  to  gua/rdian  ad  litem  of  an 
infant,  see  Grantman  «.  Thrall,  44 
Barb.,  178;  Hulbert  -c.  Young,  13 
How.  Pr.,  413. 

As  to  designating  public  officers, 
see  Volume  I,  p.  613,  and  N.  T.  Code 
Civ.  Pro,  §  1929,  and  Stilwell  d. 
Carpenter,  2  Abb.  N.  C,  238,  andnote, 
(abstr.  s.  c,  62  N.  7.,  639) ;  Lunt  v. 
Lunt,  8  Abb.  N.  C,  83. 

'  See  note  on  this  subject  in  18 


Abb.  N.  a,  149,  and  Volume  I  of  this 
work,  p.  544. 

^  Separate  causes  of  action  must  be 
not  only  separately  stated  but  also 
numbered.  N.  T.  Code  Civ.  Pro.,  g  483. 

'  Plaintiff  may,  if  in  doubt  as  to 
the  legal  theory  on  which  he  should 
recover,  allege  his  claim  in  several 
counts  or  causes  of  action,  so  as  to 
cover  all  aspects  of  the  case  (Velie  ». 
Newark  City  Ins.  Co.,  12  Abb.  N.  G., 
309,  and  note;  b.  c,  65  How.  Pr., 
1);  but  in  doing  this  must  not  state 
grounds  of  recovery  which  would  be 
inconsistent  as  separate  causes  of  ac- 
tion under  the  rule  as  to  joinder  {N. 
r.  Code  Civ.  Pro.,  §  484);  and  if 
arrest  or  attachment  is  to  be  sought, 
should  not  state  his  cause  of  action  in 
any  aspect  in  which  such  remedy 
would  not  be  allowable.  See  pp.  355, 
360,  &c..  of  this  Volimie,  as  to  arrest, 
and  pp.  277, 283,  &c.,  as  to  attachment. 

'  W.  T.  Code  Civ.  Pro.,  S  520.  It 
is  enough  if  the  address  appears  on 
the  usual  indorsement  of  notice  that 
the  within  is  the  complaint. 

It  is  optional  with  the  attorney 
whether  he  will  sign  the  pleading,  or 
take  his  client's  signature. 
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Form  No.  961. 
Tlie  same ;  in  case  of  equitable  relief. 

[As  in  last  Form^  varymg,  if  need  le,  asfoUows .'] 

[  Whsre  plaintiff  sues  on  hehalf  of  Tiimself  and  others :^'\ 


The  plaintiff  above  named,  appearing  by  A.  T.,  his  attorney, 
complaining  on  behalf  of  himself  and  all  others^  [describing 
them,  as  thus'],  the  judgment-creditors  of  the  defendant  Y.  Z., 
who  shall  in  due  time  come  in  and  seek  relief  by  and  contrib- 
ute to  the  expenses  of  this  action,  alleges :  [and  %f  the  necessity 
does  not  appear  by  the  allegations  of  the  com/plaint,  state  it,  as 
thus;']  Inat  the  object  of  this  action  is  one  of  a  common 
and  general  interest  of  all  the  said  who  are  more  than 

in  number  ;*  wherefore  plaintiff  sues  for  the  benefit  of 
all  [w  thus:  that  the  said  creditors  of  T.  Z.  are  very  numer- 
ous, to  wit,  more  than  in  number,  and  that  some  of  them 
are  unknown  to  the  plaintiff,  and  cannot  with  diligence  be 
ascertained  by  him,  and  that  it  is  impracticable  therefore  for 
him  to  bring  them  all  before  the  court  in  this  action ;  * 
wherefore  he  sues  for  the  benefit  of  all], 

[May  allege  amy  fact  hearing  on  the  right  to  costs,  where 
they  are  in  the  discretion  of  the  courtF] 

[If  a  terrvpora/ry  injunction  to  he  sought,  it  may  for  greater 
caution  he  asked  as  part  of  the  demand  of  relief  •  see  p.  86 
of  this  Votume.] 

[So  also  of  temporary  receiver;  see  p.  125.] 

[So  also  of  interlocfutory  judgment ;  see  N.  Y.  Cede  Cw. 
Pro.,  §  482.] 

[And  close  demand  of  final  judgment  hy  adding:]  and  for 
such  other  or  further  reliei  as  may  be  just,  together  with  the 
costs  of  this  action. 


Form  No.  962. 

Alleg^ations  where  part  of  the  facts  are  stated  on  information  and 

belief. 

I.  That  on  the  day  of  [cfec,  stating  facts  hnown 

positively]. 

'  N.  T.  Code  Giv.  Fro.,  §  448;  Bule         =  McKenzie    v.    L'Amoureux,  11 

48,    U.  8.  Ct.  Equity  Pr.;  Clegg  ».  Bmh.,  516. 

Aikens,  5  Alh.  N.  0.,  95;  Brainerd  o.         ■■  Coe  v.  Beckwlth,  10  Alh.  Pr., 

Bertram,  id.,  103.  896;  s.  c,  31  Bwl.,  339;  19  How.  Pr., 

2  This   intention,  though   not  al-  398;  Coann  B.Atlanta  Cotton  Factory, 

leged,  may  be  inferred.    Piedmont  &  14  Fed.  Sep..  4. 
Arlington  Life  Ins.  Co.  ■».  Maury,  75         '  See  iVi  Y.  Code  Civ.  Pro.,  %  3330. 
Fa.,  508;  13  Beporter,  510. 

Vol.  TI— 28. 
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II.  Upon  information  and  belief,  tliat  [cfec], 

III.  And  plaintiff  further  alleges  that  Ic&e.,  stating  facta 
positi/oel/y  hhown]. 


Form  No.  963. 

Allegation  of  reason  for  joining  one  as  defendant,  instead  of  as 

plaintiff.' 

That  the  defendant  [ncrniing  Mm]  has  some  interest  in 
[state  suijeot  of  action] ;  that  plaintiff,  before  bringing  this 
aiction,  requested  said  defendant  to  join  as  a  co-plaintiff  herein, 
but  he  refused  so  to  do,  and  for  these  reasons  heismadea 
defendant  herein ;  and  no  personal  claim  is  made  against  him. 


Form  No.  964. 

Answer ' ;  general  form. 

[JVame  of  court.] 
[Wames  of  all  the  parties.] 

The  defendant  [name,  if  less  than  alX^-^lby  attorney,  cmd 
appearance  has  not  been  entered.,  add,  by  T.  Z.,  his  attorney], 
answering  the  complaint  herein  denies  [or,  if  the  defemb  is 
new  matter,  alleges] 

[If  a  partial  defense — alleges  as  a  partial-defense.'  Iff'fi' 
aff/rmatme  reU^— alleges  as  a  counter-claim  thereto],  that 
[c&c.].* 

'  Jff.  Y.  Code  Civ.  Pro.,  §  448.  each  complete  by  itself,  like  causes  ot 

'Add   verification,    if   the    com-  action,  as  thus: 

plaint  is  verified,  unless  verification  of  [Mrni,  964a.]    Mrst.  For  a  first 

answer  is  excused  by  reason  of  priv-  defense  to  the  first  alleged  cause  of 

ilege  (J^.   T.  Code  Civ.  Pro.,  §§  538,  action:,  deBieS  [cfec.,  gerierdlli/  or  «p«- 

529),  or  unless  it  be  the  general  ani-  cificalli/]. 

swer  of   a   guardian   ad  litem  {id..  Second.  For  a  second  defense  to 
§  533),  or  an  answer  in  divorce  for  said  first  cause  of  action,  said  defend- 
adultery  (id.,  §  1757).  ant  alleges  [/lere  set  forth  the  facts  con- 
Even  if  the  complaint  be  not  veri-  stituting  it]. 
fled,  nevertheless,  the  answer  or  part  Third.  For  a  third  defense  to  said 
of  it  must  be,  if  it  contains  a  defeiise  first  cause  of  action,  said  defendant 
which  does  not  involve  the  merits  (JV.  alleges  [here  set  forth  the  facts  edmU- 
T.  Code  Civ.  Pro.,  §  51S),  or  a  denial  of  tuting  ft,  except  that  if  cmg  of  tliM 
incorporation  {id.,  1776").  hxive  ieen  alleged  above,  an  exptees  in- 
3  M  Y.  Code  Civ.  Pro.,  §  508.  corporation  of  those  aXlegations  ly  re- 
*  If  there  are  several  defenses  or  f erring  to  them,  wiU  s/ilfPM  instead  of  a 
counter-claims   or   both,  state   them  repetition]. 
separately  and  number  them,  making  Iburth,  For  a  counter-claim  to  the 
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\^If  ajfi/rmaUve  relief  is  bought,  add:]  "Wherefoee,  this 
defendant  demands  judgment  against  the  plaintiff  [or,  against 
the  defendant  Y.  Z.],  for  the  sum  of  doftars  [or  other 

relief  according  to  the  case,  in  the  same  manner  as  in  a  comr 
jtlaint],  together  with  the  costs  of  this  action. 

,  [Signature  of]  def endatit/ 
[fioith  address,  if  he  does  not  appear  hy  attorney], 
\_0r  signatufe  and  office  address  of] 

Attorney  for  defendant. 


Form  No.  965. 
Answer  admitting  part  and  denying  the  rest. 

{Title  of  court  and  action.] 

The  defendant  [Y.  Z. — appearing  by  Z.  T.,  his  attorney], 
for  answer  to  the  [amended]  complaint  herein,  admits  the  alle- 
gations therein  in  the  paragraphs  numbered  [I  and  II]. 

As  to  the  allegations  in  pg,ragraph  number  111,  defendant 
has  no  knowledge  or  information  sufficient  to  form  a  belief," 

He  denies  each  and  every  allegation  not  hereinbefore  ex- 
pressly admitted'tjr  expressly  controverted.* 


second  alleged  cause  of  actfon,  said 
defendant  alleges  [<fec.]. 

Whbbefore,  said  defendant  de- 
mands [&e.\ 

So  far  as  the  opinion  in  O'Gorman 
«.  Arnoux,  63  How.  Pr.,  159,  is  to 
the  effect  that  new  matter  cannot  bQ 
deemed  in  avoidance  if  the  cause  of 
action  be  not  admitted,  it  is  overruled 
by  later  cases  which  establish  the  just 
rule  that  a  denial  and  matter  in  avoid- 
ance may  be  joined  in  the  same 
answer. 

It  is  not  necessary  that  defenses  and 
counter-claims  pleaded  be  consistent. 
Bruce  v.  Burr,  67  N.  Y.,  237;  N.  T. 
Code  Civ.  Pro.,  §  507,  amended  in 
1879. 

The  remedy  against  abuse  of  this 
privilege  is  to  compel  the  party  to  elect, 
if  there  are  allegations  the  truth  of  one 
of  which  necessarily  involves  the  fal- 
sity of  another,  which  is  not  by  any 
means  commonly  the  case  with  de- 
fenses called  inconsistent  under  the 
old  system,  such  as  denial  and  pay- 
ment, limitalions,  or  accord  and  satis- 
faction, and  counter-claim. 

Allegations  in  a  verified  answer  in 
the  present  tense  aie  liable  to  be  mis- 


construed or  ineffectual  if  intended  to 
relate  to  the  time  of  the  transactions 
mentioned  in  the  complaint,  Coulson 
«.  Whiting.  14  Alk  N.  G.,  60. 

'  See  note  to  Form  963. 

'  See  next  Form. 

2  This  Form  is  not  good  unless  the 
parts  thus  referred  to  are  so  specified 
by  clerical  reference,  or  otherwise,  that 
they  may  be  at  once  distinguished, 
without  discussion  or  comparison  of 
substance.  Note  in  15  Abb.  N.  C, 
278.  A  reference  by  folio  merely  is 
objectionable,  Vol.  I,  p.  95. 

An  answer  denying  on  information 
and  belief,  in  the  following  Form,  was 
held  good  in  Metraz  v.  Pearsall.  5 
Ahb.  N".  C,  90,  and  it  is  now  so  settled ; 
Bennett  b.  Leeds  Mfg.  Co.  (N.  T.  Ct. 
App.,  June,  1888),  overruling  several 
cases,  and  confirming  note  in  14  Abb. 
N.  a,  319;  ISM?.,  270. 

[Form  966al.  The  defendant  an- 
swers the  amended  complaint  here- 
in, upon  information  and  belief,  as 
follows: 

He  alleges  that  no  allegation  of 
said  complaint  is  true  [except  that 
$100  has  been  paid].  \ 
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Form  No.  966. 

Denial,  where  party  or  person  verifying  has  not  information  suffi- 
cient to  form  belief. 

He  has  no  knowledge  or  information  suflScient  to  form  a 
belief  of  any  allegation  of  the  complaint^  [^or,  of  any  of  the 
allegations  in  paragraph  No.  I — or,  of  the  allegation  that,  c&c, 
quoting  it.^] 

Form  No.  967. 

Reply.' 

[Title  of  cowrt  and  action.'] 

The  plaintiff  [under  direction  of  this  court],  for  reply  to 
the  new  matter  set  forth  in  the  answer  of  the  defendants  here- 
in, by  Henry  W.  Clark,  her  guardian  ad  litem,  and  on  informa- 
tion and  belief,  says  [or,  alleges — or,  denies,  c&c.'] : 

'  This  Form  is  siifflcient,  and  going  tive   pregnant:  for  this  purpose,  in 

on  to  add,  "  and  therefore  denies  the  general,  allegations  connected  by  the 

same,"  is  surplusage.     15  Abb.  N.  C,  conjunctive,  must  be  denied  in  the 

274.  disjunctive. 

*  In  denying,  by  quoting  the  al-         ^  Folio;  see  p.  435,  note  3.    Ver- 

legation  with  a  negative  added,  care  ity,  if   answer   was  verified,  unless 

must  be  taken  not  to  involve  a  nega-  privileged;  see  note  3,  p.  434 
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AETIOLE  III. 
Verification  of  Pleadings. 

1.  Requisite  form.  (9T4.)  Short  verification  by  agent  or 

2.  "Subsequent  pleading."  attorney,  when  all  the  ma- 
8.  Excuse  for  omitting.  terial  allegations  are  within 
4.  The  remedy  for  defects.  his  personal  knowledge. 

(976.)  The  same,  when  the  action  or 

Forms.  defense  is   founded    on   "a 

(968.)  Verification  of   pleading — by  written  instrument  for  the 

sole  plaintiff  or  defendant.  payment    of   money  only," 

(969.)  —  by  one  of  several  parties  which  is  in  his  possession. 

united  in  interest  and  plead-  (976.)  The  same,  because  the  party  is 

ing  together.  not  within  the  county,   or 

(970.)  —  by  two  parties  not  united  is  incapable. 

in  interest,  but  pleading  to-  (977.)  The  same,    for  two  or  more 

gether.  parties    united    in    interest 

(971.)  — by  officer  of  domestic  cor-  and  pleading  together,  when 

poration.  neither  acquainted  with  the 

(972.)  —  where  the  people,  or  a  pub-  facts  is  within  the  county, 

lie  officer  in  their  behalf,  is  (978.)  Verification  of  answer,  refer- 

the  party.  ring  exclusively  to  counter- 

(973.)  — where  the  party  is  a,  foreign  claim  therein, 
corporation. 

1.  Mequisiteform.'] — The  principles  on  which  the  statutory- 
requirement  of  verification  are  to  be  construed  and  applied  are 
already  stated.^ 

2.  "  Svhsequent  ^leading."^  —  The  phrase,  "  subsequent 
pleading,"  in  the  cases  and  statutes  on  this  subject,  mean  plead- 
ing served  by  way  of  response.  A  plaintiff,  who,  after  serving 
a  verified  complaint,  serves  an  amtoded  complaint,  may  serve 
it  without  verification  if  he  choose,  although  defendant  had, 
meanwhile,  served  a  verified  answer;  and,  thereS,fter,  the 
pleadings  may  be  unverified.*  So,  if  defendant  serves  an  un- 
verified answer  when  he  ought  to  have  verified  it,  plaintiff,  if 
he  accepts  it  as  sufficient,  may  serve  an  unverified  reply,  al- 
though the  complaint  was  verified. 

An  answer,  even  though  it  interpose  a  counter-claim  on 
which  defendant  might  have  sued  by  an  unverified  complaint 
in  a  separate  action,  must  be  verified  if  the  complaint  in  the 

"  P.  500,  of  Vol.  I,  of  this  work. 

The  formal  requisites,  such  as  venue,  jurat,  and  authentication,  are  those 
stated  in  Vol.  I,  p.  80,  as  to  affidavits. 

•  Reynolds  v.  Smathers,  87  JT.  C,  34;  Rankin  v.  Allison,  64  id.,  673. 
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action  on  which  it  was  interposed  was  verified,^  and  a  privilege 
excusing  from  verifying  the  answer  because  of  matter  in  the 
complaint  as  to  which  the  defendant  would  be  privileged  from 
testifying,  does  not  extend  to  such  new  matter.* 

One  whose  pleading  is  defectively  vended  cannot  object 
to  the  lack  of  a  verification  of  his  advers9,ry's  responsive 
pleading. 

3.  Excuse  for  omitting.'] — The  verification  of  a  pleading 
required  by  reason  of  a  previous  pleading  of  the  adversary 
being  verified,  may  be  omitted  wherever  the  pleading  contams 
an  allegation  or  denial  concerning  which  the  party  would  be 
excused  from  testifying  as  a  witness.'  This  exemption,  how- 
ever, does  not  extend  to  a  charge  of  fraud  on  creditors,  or 
affecting  the  right  or  property  of  others.*  Where  the  ground 
of  exemption  is  a  charge  of  crime  apparent  on  the  face  of  the 
adversary's  pleading,  an  unverified  answer  to  the  allegation 
may  be  served  without  any  explanation.'  Where  a  tendency 
to  disgrace  not  apparent  on  the  face  of  the  pleading  is  the 
ground  for  claiming  exemption,  such  tendency  must  be  alleged, 
either  in  an  affidavit  served  with  the  unverified  pleading  or 
presented  in  opposition  to  plaintiff's  proceeding  as  for  want  of 
an  answer.  That  is  to  say,  the  privilege  of  a  witness  must,  in 
either  case,  be  made  to  appear.* 

If  it  does  appear,  the  exemption  extends  to  the  whole  re- 

1  Thompson  «.  Killian,  35  Minn.,  111.  So  far,  however,  as  this  case  holds 
that  failure  to  object  to  the  omission  of  verification  is  not  a  Tvaiver,  it  is  not 
in  accordance  wifh  our  practipe. 

Conira  in  Innes  'b.  Krvsher,  9  Iowa,  295;  Briggs  ».  Montgomery,  3  EeWk. 
(Term.),  673.  , 

'  Fredericks  v.  Taylor,  52  W.  Y.,  596;  14  Abb.  Br.  (N.  8.\,  77;  Fellows  ?. 
Menasha,  11  Wise.,  558  (defect  was  lack  of  seal  and  statement  of  official 
autliority  in  authentication  of  verification  of  complaint,  without  the  State). 

'  N.  T.  Code  Civ.  Pro.,  §  528.  Gadsden  ».  Woodward,  103  K  T.,  m  (ac- 
tion against  trustee  of  corporation  founded  on  failure  to  file  report). 

*  Id.,  g  529.  Compare  Frist  v.  Climm,  6  Civ.  Pro.  B.,  30,  where  fraud  in 
inducing  a  sale  was  held  not  within  the  exception  to  exemption. 

s  Wilson  e.  Bennett,  2  Civ.  Pro.  B.,  84  (libel);  Anderson  v.  Doty,  33  Em, 
238  (charge  of  keeping  a  bawdy  house);  Ray  ■».  Sellers,  1  Ihivai  (S^ff.).  254 
(injury  to  the  person  by  nuisance,  held  within  the  exemption  in  Ken- 
tucky). 

«  Eoache  v.  Kivlin,  25  Sun,  150  (answer  of  defendant  in  crim.  con.,  ^ul- 
teiy  not  being,  in  this  State,  a  crime). 


K-EAMNGS.— m.  VERIFICATION.  439 

sponsive  pleading ;  but  it  does  not  extend  to  a  pleading  of  new 
matterj  in  avoidance  as  a  counter-claim.* 

4.  Tlie  remedy  for  defects?^ — The  remedy  for  a  defect  of 
verification  is  promptly  to  treat  the  pleading  as  a  nullity,  and 
return  it  with  notice.^ 


Form  No.  968. 
Verification  of  pleading  ^ — by  sole  plaintiff  or  defendant. 

[  Venne.] 

A.  B.,  the  plaintiff  [or,  deferidwt]  ahpye  named  [or,  the 
guardian  ad  litem^  above  named,  for  C.  D.  above  named],  be- 
ing duly  pworn,  6ays,°  that  the  foregoing  cfomplaint  [or  other 
pleading]  ia  true,  *  to  the  knowledge  of  I  this  deponent*  [■^ 
imything  is  stated  ori  information  and  heliefadd:  except  as 
to  the  matters  therein  stated  to  be  allegfed  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true  '']. 

{Jurat.]  ,     ^  [Signatv/re.] 

Form  No,  969. 

Verification  by  one  of  several  parties  united  in  interest  and  pleading 

together. 

[  Venue.] 

A.  B.,  one  of  the  plaintiffs  [or,  defendants]  above  named, 
being  duly  sworn,  says  f  [that  he  is  acquainted  with  the  facts 
stated  in  the  foregoing  complaint^o?",  answer]  ;  that  the  same 
is  true  [continuing  as  above  from  the  *]. 

'  Fredericks  v-  Taylor,  52  N.  Y.,  596. 

"  See  VoL  I,  51J.    But  compare  Jaillard  «.  Tomes,  3  Mb,.  N.  C,  24 


3  N.  T.  Code  Civ. Pro.,  §§  523-526.         »  The  omission  of  the  words  "to 

<  A  guardian  ad  litem  verifies  as  the  knowledge  of  the  deponent"  is 

the  party,  instead  of  the  infant,  and  is  not  necessarily  fatal.    Matter  of  Ma- 

not  iequired  to  state  reasons.  Volume  pavilCT,  94  iT.  r„  574. 
I,  p.  507;  Ciay  ti'.  Baker,  41  Sun,  58.  '  Where  all  the  allegations  of  the 

'  It  is  very  common  but  not  neces-  pleading  are  stated  as  made  on  in- 

sary  for  the  party  to  allege  that  he  is  formation   and   belief,   a  statement 

the  party.    An  allegation  that  he  has  '•  th£^t  the   pleading  is  true  as  the 

read  or  heard  read  the  pleading,  and  deponent  is  ipformed  and  believes," 

knows  the  contents  thereof,  i?  unnec-  without  more,  is  sufficient.    Orvis  ®, 

essary,  unless  it  appears  by  the  plead-  Gfoldschmidt,  2  Oiti.  Pro.  B.  {Browne)^ 

tag  that  he  is  of  impaired  sight  pr  314;  s.  o,,  64  JTow.  Pr,,  71. 
understanding. 
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Form  No.  970. 

Verification  by  two  parties  not  united  in  interest,'  but  pleading 

together. 

[  Venue.'} 

A.  B.  and  C.  D.,  the  plaintiflFs  [or,  defendants — or,  two  of 
the  plaintiffs — or,  defendants]  above  named,  being  severally 
duly  sworn,  say,  each  for  himself,  that  the  foregoing  complaint 
[or,  answer]  is  true  [contimi/ing  as  in  Form  969  to  the  *]. 


Form  No.  971. 

Verification  by  officer  of  domestic  corporation.* 

[  Venue.] 

A.  B.,  being  duly  sworn,  says,  that  he  is  president  [or  other 
officer^']  of  the  Company,  plaintiffs  [or,  defendants]  above 

named  [if  not  alleged  in  the  complaint,  add;  who  are  a  cor- 
poration created  under  the  laws  of  the  State  of  New  York — 
or,  a  corporation  located  in  New  York  and  created  by  or  under 
the  laws  of  the  United  States],  and  that  the  foregoing  com- 
plaint [or,  answer — or,  reply]  is  true  to  the  knowledge  of  the 
deponent  [if  any  allegations  are  on  mformation  and  ielief, 
add:  except  as  to  the  matters  therein  stated  to  be  alleged  oa 
information  and  belief,  and  that  as  to  those  matters  he  believes 
it  to  be  true].  *  [  Unless  on  tJieface  of  the  pleadings  deponent 
appears  to  he  the  proper  officer,  add:  Deponent  further  says, 
that  the  reason  why  the  verification  is  not  made  by  the  plaintiffs 
is  that  they  are  such  corporation ;  that  this  deponent  is  an 
officer  of  the  same,  to  wit — deputy  controller — and  is  acguainted 
with  the  f^cts ; — and  if  amy  allegation  in  the  pleading  instated 
to  he  made  on  information  and  helief  set  forth  the  grounds 
of  his  helief  as  to  each,  as  thus — and  that  the  grounds  of  his 
belief  as  to  all  matters  not  therein  stated  upon  nis  knowledge 
arie  as  follows,  to  wit,  information  obtained  from  the  books  and 

'  See  Volume  I,  p.  508.  Insulator   Co.   v.   Bankers'  &  Mer. 

'A  verification  on  behalf  of  a  Teleg.  Co.,  13  i>a?y,  800 ;  s.  c,  7  Wj!. 
domestic  corporation  (which  includes  Pro.  B.,  443;  2  How.  Pr.,  IT.B.,  130; 
an  U.  S.  corporation  located  in  the  andseeMacauley«.Bromell,&Cr,Prlnt- 
State),  if  made  by  an  appropriate  ing  Co.,  14  Abb.  N.  G.,  318,  and  note, 
officer,  is  regarded  as  made  by  the  '  The  president  is  always  a  prop- 
corporation  as  the  party,  and  is  not  er  offlcer.  The  secretary,  treasurer, 
required  to  state  reasons  nor  grounds  cashier,  or  a  director,  is  usually  a 
•of  belief.  Volume  I,  p.  507 ;  Clan-  proper  offlcer,  especially  if  the  trans- 
■  bensklee  v.  Hamburgh,  &c.,  Packet  action  may  be  presumed  to  be  ■within 
■Co.,  9  Abb,  Pr.,  104;  followed  in  Am.  the  cognizance  of  his  functions. 
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records  of  the  Department  of— Finance — or  of  other  depart- 
ments of  the  city  government,  or  from  statements  made  to  him 
by  certain  oflScers  or  agents  of  the  defendants,^  to  wit — namesJ] 


Form  No.  972. 

Verification  where  the  people,  or  a  public  officer  in  their  behalf,  is 

the  party. 

[  Venue.] 

A.  B.,  being  duly  sworn,  says  [here  state  residence,  iusiness, 
c&c],  and  that  deponent  is  acquainted  with  the  facts  in  respect 
to  the  matters  stated  in  the  foregoing  complaint  [w,  answer], 
and  that  said  complaint  [or,  answer]  is  true  [contimie  as  in 
Form  968,  from  the  *]. 


Form  No.  973. 
Verification  where  the  party  is  a  foreign  corporation. 

[  Yemie.'] 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  agent  in  , 

of  [or,  that  he  is  the  attorney  for]  the  Company,  plaint- 

iff's [or,  defendants]  above  named,  [and,  if  not  alleged  in  the 
pleading,  add]  who  are  a  corporation  created  by  or  under  the 
laws  of  the  State  of  [w,  the  laws  of  the  United  States, 

and  not  located  in  this  State],  and  that  the  foregoing  complaint 
[or,  answer]  is  true  to  the  knowledge  of  the  deponent '  [except 
as  to  those  matters  therein  stated  to  be  alleged  on  information 
and  belief,  and  that  as  to  those  matters  he  believes  it  to  be 
true],  and  that  the  reason  why  this  verification  is  not  made  by 
the  party  is  that  the  party  is  a  foreign  corporation  [and  where 
any  allegation  of  the  pleading  is  stated  tooe  made  on  informa- 
tion and  helief,  set  forth  the  sources  of  information  and 
grounds  of  helief.    See  preceding  and  following  Forms]. 

[Jurat.]  [Signature.] 

Form  No.  974. 

Short  verification  by  agent  or  attorney,  when  all  the  material 
allegations  are  within  his  personal  knowledge. 

[  Venue.] 

A.  T.,  being  duly  sworn,  says,  that  he  is   [one  of]  the 

'  This  is  the  Form  used  by  the  city  of  New  York. 
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attorney [s]  for  the  plaintiff  [or,  the  defendant]  herein  [or,  the 
agent  at  of  the  plaintiff — or,  defendant — herein  for  the 

purpose  of — cha/racterizing  agency].    That  the  foregoing  eonir 
plaint  [or,  answer]  is  true  *  to  the  knowledge  of  the  deponent; 
and  that  all  the  material  allegations  of  said  complaint  [or, 
answer]  are  within  the  personal  knowledge  of  the  deponent. 
[Jv/raf]  [Signature.'^ 

Form  No.  975. 

The  same,  when  the  action  or  defense  is  fpimded  on  "a.  written 
instrument  for  the  payment  of  money  only,"  >  which  is  in  his 
possession. 

[As  in  last  Form,  to  the  *,  continuing  thus:']  true  to  the 
[personal^]  knowledge  of  the  deponent  [owi  if  any  allegation 
is  on  information  and  belief,  add :  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief,  and  that 
as  to  those  raatters  he  believes  it  to  be  true]. 

That  this  action  [or,  the  defense  in  this  action]  is  founded 
npon  a  written  instrument  for  the  payment  of  money  only,  now 
in  deponent's  possession,  which  instrument  is  the  source  of 
deponent's  information  and  the  grounds  of  his  belief  [may  add 
other  sources  and  grounds,  if  any ;  see  two  next  Forms]. 

[Jurat.]  \8ign^ivLm^ 


Form  No.  976. 

Verification  by  attorney  or  agent,  because  the  paxty  ia  not  wiUiin 
the  county,  or  is  incapable. 

[  Vemiel] 

A.  T.,  being  duly  sworn,  says,  that  he  is  [one  of]  the 

'  Foreclosure  is  not  such  a  suit,  action  is  brought  upon  4  poljf^  of 

Peyser  o.  McCormack,  7  Hun,  300.  insurance  partly  written  and  partly 

» This  word  is  not  necessary,  but  printed,  purporting  to  have  been  mane 
imports  another  ground  for  allowing  by  the  defendant  as  alleged  in  corn- 
substituted  veriflcation  if  no  material  plaint,  which  policy  is  in  the  pos- 
allegations  are  on  information  and  session  of  the  said  attorneys  for  the 
belief.  plaintiff;  that  deponent  has  personal 

*  This  Form  is  sustained  by  Hyde  knowledge  of  the  loss  by  ^re  of  thp 

■B.  Salg,  27  Eun,  369.  dwelling-house  referred  to,  and  some 

Another  Form,  No.  975a. — Action  of  the  furniture  and  property  therein. 
on  insurance  policy l\    [As  above,  sub-         That  he  has  seen  the  proofs,  ^c- 

stituting  for  the  last  jtwragrwph  the  count  of  the  loss  and  damage  referred 

following:']  That  the  sources  of  depo-  to,  and  that  he  has  derived  his  in- 

nent's  information  and  the  grounds  of  formation  generally  upo^  the  subject 

hia  belief  on  the  subject  are  that  this  from  the  plaintiff. 


PLEADIKGS.— III.  VERIFICATIOK.  443 

.  attorney[s]  of  the  plaintiff  [o**,  the  defendant  T.Z.Jin  this 
action,  and  resides  at  ,  in  the  county  of  [and,  if 

in  (mother  State,  name  such  State  and  add:  and  has  his  office 
at  ,  in  the  county  of  ,  in  this  State] ;  that  the 

foregoing  complaint  [or,  answer]  is  true  to  the  [personal*] 
knowledge  of  the  deponent  [but  if  any  allegation  is  on 
information  and  belief,  add :  except  as  to  the  matters  therein 
stated  to  be  alleged  pn  information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true]. 

Deponent  further  says,  that  the  grounds  of  his  belief  as  to 
all  matters  therein  not  stated  upon  his  knowledge,  are  as  follows 
[as  ihusi :  that  he  has  possession  of  the  notes  mentioned  in  the 
complaint,  and  of  letters  from  the  defendant  acknowledging  his 
liability  thereon  and  promising  to  pay  the  same,^  and  of  the 
notarial  certificate  of  demand  and  oi  notice  of  dishonor,  given 
to  defendant  upon  the  non  payment  of  said  notes  at  maturity.* 

Deponent  further  says,  that  the  reason  why  this  verification 
is  not  made  by  said  plaintiff  [or,  defendant]  is  that  said 
plaintiff  [or,  defendant]  is  not  within  the  said  county  of 
[or,  if  within  the  county — is  not  capable  of  making  this 
verification  by  reason  of — here  state  the  cause,  such  as  extreme 
infancy,  sickness,  <&oJ\. 

[Jurat.2  [Signature.] 

Form  No.  977. 

The  same,  for  two  or  more  parties  united  in  interest  and  pleading 
together,  when  neither  acquainted  with  the  facts  is  within  the 
county. 

[As  in  last  Form  to  the  *,  subsiAtating  for  last  paragraph 
the  following:] 

That  the  reason  why  this  verification  is  not  made  by  either 
of  said  parties  is  that  they  are  parties  united  in  interest,  and 
pleading  together,  but  neither  of  them  acquainted  with  the 
facts  is  within  the  county  and  capable  of  making  this  affidavit 
[but  that  said  is  now  in  the  State  of  ,  and  that  said 

T.  Z.  is,  as  he  informs  deponent,  unacquainted  with  the  facts 
alleged  in  said  complaint — or,  answer]. 

[Jurat.]  [Signature.] 

'  See  note  3  to  last  Form.  matters  in  the  documents  in  support  of 

'  Documents  may  be  thus  referred  an  application  on  the  pleadings— -as 

to  for  the  mere  purpose  of  verifying  for  instance,  an  attachment — copies 

the  pleading,  without  reciting  tenor  or  must  be  given,  or  a  separate  affidavit' 

annexing  copies.  Moorhousei).  Hutch-  produced  which  will  satisfy  the  rule, 

inson,  3  Bern.,  429.    But  if  the  veri-  See  p.  37  of  this  Volume, 
fied  pleading  is  relied  on  as  proof  of 
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Form  No.  978. 

Verification  of  answer,  referring  exclusively  to  counter-claim  therein. 

[  Venue.] 

T.  Z.,  the  defendant  above  named,  being  duly  sworn,  says, 
that  the  counter-claim  contained  in  the  foregoing  answer,  stated 
as  the  [second]  defense  therein,  is  true  to  the  knowledge  of  the 
deponent  [if  any  allegation  is  on  information  and  belief,  add: 
except  as  to  the  matters  in  said  counter-claim  stated  to  be 
alleged  on  information  and  belief,  and  that  as  to  those  matters 
he  believes  it  to  be  true]. 
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AETICLE  IV. 
Filing  and  Sebving  Pleadings. 
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I.  Demand;  and  enlabging  time. 

FOEMS. 

(979.)  Demand    of    copy     of    com- 
plaint. 
(980.)  Order  extending  time  to  serve 

complaint. 
(981.)  Affidavit  to  move  for  exten. 

sion  of  time  to  plead. 
(982.)  Notice  of  motion  or  order  to 

show  cause  to  enlarge  time 

to  plead. 
(983.)  Order  extending  time  to  plead, 

(fee. 
(984.)  Stipulation  extending  time  to 

plead,  &c. 

II.  Serving  ;  and  eetuening. 
(986.)  Notice    Indorsed    on    answer 
served  on  co-defendant. 


(986.)  Order  for  trial,  to  prevent 
summary  judgment  against 
corporation  in  action  for 
damages  for  non-payment  of 
note  or  other  evidence  of 
debt. 

(98T.)  Notice  indorsed  on  pleading 
returned. 

IIL   FlMNQ. 

(988.)  AflSdavit  to  move  to  compel 

filing  of  pleadings. 
(989.)  Certificate  that  pleadings  are 

not  filed. 
(990.)  Order  that  pleadings,  <fec.,  be 

filed  or  deemed  abandoned. 


I.    DEMAND  ;  AND  ENLARGING  TIME. 
Form  No,  979. 
Demand  of  copy  of  complaint.' 
[As  in  Form  385  or  387,  Vol.  I,jpp.  713-715.] 

Form  No,  980. 
Order  extending  time  to  serve  complaint.' 

[JVame  of]  Court  [or,  if  court  order']  At  a  special  term  [c&c, 

as  in  Form  493,^.  4]. 
[Tith  of  action.] 

On  the  annexed  affidavit  of  A.  B.,  and  the  summons  [and 
other  papers,  if  any] : 

Oedeeed,  that  plaintiffs  may  have  to,  and  including  the 
day  of  ,  18    ,  to  serve  complaint  herein  on  all  the 

defendants. 

[AutJienticationy  as  in  Form  491,^.  3,  of  this  Volume.] 


'  For  demand  of  copy  account  or         "  For  a  fuller  Form,  see  Volume  I 
bill  of  particulars,  see  Ajticle  IX  p.  432. 


/ 
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Fonn  No.  981. 
Affidavit  to  move  for  extension  of  time  to  plead.' 

r  [Title  of  court  and  cause,] 
[  Vemce.] 
T..^7i.,  being  duly  sworn,  says : 

I.  That  he  js  [the  attorney  retained  to  defend  this  action 
forj  the  defendant  Y.  Z.,  herein,  and  resides  in  the  city  of 

^  [or  otherwise  state  his  relation  to  the  cause]. 

II.  That  plaintiflP's  attorney  resides  in  the  City  of 

/  III,  That  the  complaint  herein  was  served  on  said  defend- 
ant on  the  day  of  ,  18    . 

^'^  IV.  That  no  extension  of  time  to  answer  or  demur  has  been 
granted  by  stipulation  or  order  [except  that  the  time  to  answer 
was  on  the  day  of  ,  18     ,  extended  h^  stipulation 

— or,  by  order  of  Mr.  Justice  J^  S,.— for  dajs^].  And  no 
previous  application  for  an  order  extending  the  time  to  answer 
herein  from  the  time  when  it  will  now  expire  has  been  made.' A 

y.  That  the  place  of  trial  designated  in  the  complaint  is 
the  county  of  ,  in  which  the  next  circuit  is  appointed 

to  be  held  on  the  daj'  of  ,  18    . 

VI.  That  deferidaflt's  attorney  has  been  and  will  be  unable 
to  prepare  and  serve  an  answer  herein  withm  the  Time  now 
limited,  by  reason  of  the  following  facts  :  [dmUny  necessity  for     ■ 

^•.  extension,  as  thus/]  thift  deponent  was  compelled  to  leave  the  ij 
city  of  New  York,  in  wnick  h^  fesfdes,  on  business,  immediate- 
ly after  being  servedywith-Hto  summona.  herein,  and  remained 
absent  for^two  weelc^  since  which  he  has  lidt  had  time  to  in- 
struct his  attorney  concerning  his  answer  in  this -cause;  amd  that 
days  f urthei;  time  is  necessary  therefor.    '  . 

VII.  [Mere  add  oath  to  merits,  which,  if  M  dffidMii  is 
Jnj  the  ]pa/rty,  will  he  as  follows :]  "that  this  defendant  has 
ixi]\y  and  fairly  stated  the  case  to  ,  his  counsel,  who  re- 
sides at  S^o.  street,  in  ,  and  that  he  has  a 
good  and  substantial  defense  on  the  merits,  to  the  cause  of  ac- 

'  Aa  to  extension  pending  litlga-        ,^  ^.-  T.   Gen.  Rules ^  No.  24,  of 
tion  of  a  question  of  jurisdiction,  see    1884. 
Vol.  i,  p.  813.    As  to  enlargements  of         '  P.  3,  of  this  Vol. 
time,  and  stays  generMly,  see  Vol.  I, 
p.  434.  " 
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tion  set  forth  in  the  complaint  [or,  soirie  part  thereof],  as  he  is  ad- 
vised by  his  said  counsel,  after  such  statement,  and  verily  believes. 

[Or  if  the  qffidamt  is  hy  the  attorney,  thus ;]  That  from  the, 
statement  of  the  case  in  the  action  made  to  deponent  by  the/ 
defendant  Y.  Z.,  deponent  verily  believes  that  said  defendantf 
has  a  good  and  substantial  defense  upbti  the  merits,  to  the  cause 
of  action  set  forth  in  the  complaint,  or  to  some  part  thereof.^ 

[Or,  if  an  itffidaisii  of  frierits  has  already  heeft  filed,  thns:] 
that  a  due  and  suflBcient  affidavit  of  merits  in  this  action  has 
been  made  by  [defendant],  and  was  filed  with  the  clerk  of  this 
court  on  the  day  of  ,18    ;  and  notice  thereof  duly  ^ 

then  given  to  plainti£E's  attorney. 

iJuratJ]  [Signahcre.] 


Form  No.  982. 
Notice  of  motion  or  order  to  show  cause  to  enlarge  time  to  plead.* 

[As  in  Form  No.  488,  p.  1,  or  491,^.  3,  substituting  f(yr 
the  itaUc  clause  'between  the  Tf  a/nd  the  W,  that  the  time  of  the 
defendant  Y.  Z,,  to  plead  or  demur,  or  make  such  application 
as  he  may  be  advised,  be  extended  days  from  the 

day  of 

Form  No.  983. 
Order  extending  time  to  plead,  &c. 

[EntiUe,  unless  indorsed  on  the  affida/oity\ 
On  the  annexed  affidavit  of  T.  Z., 

OKnEEED,  1.  That  the  defendant  Y.  Z.  have  twenty  days 
further  time  from  the     '         day  of  ,  to  answer  herein 

[may  ad,d  ai\  dj^red/>A^  for  instance,  thus,  or  demur,^or  make  such 

^'N.  Y,  Oen.  Rules,  Nos.  23  and         "  Need  not  be  an  order  of  court 

^4,  of  1888.  unless  defendant   is   a   corporation 

'  See  notes  to  last  Form.  Ifthetiine  sued  on  its  evidences  of   debt,  de- 
has  expired  notice  sbould  be  given,  scribed  in  N.  Y.  Code  Civ.  Pro.,  §  1778, 

In  other  cases  notice  is  not  neces-  of  unlesi  the  Ume  has  expired,  §  783. 
sary  on  the  first  application  of  the         In  any  case,  a  court  order  jnay  he 

kind.  taken  if   preferred.    A  court  order 

"  A  local  rule  ia  Albany  county  re-  should  be.ehtitled  as  in  Foiv^493, 

quires  notice  or  order  to  show  cause,  if  p.  4.  "  * 

'more  than  20  days  is  asked,    Rule  II,         ■*  Extension  of  time  itr  answer  in- 

Hun's  ed.,  275.  eludes  time  to  demur.    Bedell  v.  Be- 
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application  as  lie  may  be  advised* — or  thus:  without  prejudice 
to  his  right  to  omit  sucli  answer,  and  to  appeal  from  any  judg- 
ment which  may  be  entered  on  the  demurrer  previously  inter- 
posed herein]. 

2.  That  the  date  of  issue  herein,  in  case  an  answer  is  served 
stand  as  of  \naming  a  date  20  days  after  service  of  complaint^. 

[Authentication  as  in  Form  491,^.  3,  of  this  Vol.'] 
[Serve  copy  affdamit  with  copy  order.     Code  Civ.  Pro.,  §  782,1 


Form  No,  984. 
Stipulation  extending  time  to  plead,'  &c, 

[Title  of  the  cause.} 

Stipulated  that  the  time  for  the  defendant  to  plead  [or  an- 
swer or  demur  to  the  complaint  herein,  or  otherwise  move,  as 
he  may  be  advised]  is  hereby  extended  to  and  including  the 
day  of  ,  18     ;  the  issue  to  date  as  if  no  extension  had 

been  granted  [or,  to  date  of  the  day  of  ,  18    ]. 

[Date."]  [Signatures  of  attorneys.] 


II.    SERVING  ANB  RETURNING. 

Form  No.  985. 

Notice  indorsed  on  answer  served  on  co-defendant  against  whom  it 

asks  relief,* 

To  W.  T.,  attorney  for  defendant  W.  X. : 
Please  take  notice,  that  the  within  is  a  copy  of  the  answer 
of  the  defendant  T.  Z.  in  this  action. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  defendant  Y,  Z. 

dell,  3  Barb.  Oh.,  99;  Brodhead  v.  man  B.Sheldon,  5  5«?kZ/.,  657;  Isham 

Brodhead,  4  Eow.  Pr.,  308;  s.  c,  3  v.  ■Williamson,  7  JSf.  Y.  Leg.  Obs.,3i0. 
Code  a.,  8.    But  it  avoids  doubt  (see         "  JY.    T.    Gen.  Rules,  No.  24,  of 

Kelly  V.  Downing,  43  N.  Y.,  71, 77)  to  1884. 
specify  demurrer.  s  ^g  jq  stipulations  generally,  see 

'  But  such  extension  precludes  the  Vol.  I,  p.  450. 
party  ohtaining  it  from  moving  to         *  N.  Y.  Code  Civ.  Pro.  §521,^111011 

strike,-0ut  irrelevant   matter,  unless  merely  states  the  previous  practice  in 

the  right  to  make  the  motion  is  ex-  equity  cases.   §  1543  requires  it  where 

pressly  reserved  by  the  order.    Bow-  such  relief  is  sought  in  partition. 
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Form  No.  986. 

Order  for  trial,  to  prevent  summary  judgment  against  corporation  in 
action  for  damages  for  non-payment  of  note  or  other  evidence  of 
debt.' 

[Title  of  court  and  action.] 

Upon  the  complaint  herein,  and  npon  the  annexed  answer 
[or,  demurrer]  of  the  defendant  corporation  [and  the  affidavit 
of  Z.  T.,  verified  the  day  of  ,18],  and  upon  mo- 

tion of  said  Z.  T.,  attorney  for  said  defendant, 

Oedeeed,  that  the  issues  presented  by  said  complaint  and 
answer  [or,  demurrer]  be  tried. 

[Date.]  [Signature  of  judge  with  initials  of  title.] 

[Serve  with  the  pleading,  am,d  mention  in  the  notice  for 
service  indorsed  thereon.^] 


Form  No.  987. 
Notice  indorsed  on  pleading  returned.' 

The  within  [name  of  pleading]  is  hereby  returned  to  you 
for  the  reason  [stating  it  as  thus  .■]  that  it  is  without  verification 
[or,  that  the  verification  is  defective  in  that  it  does  not  state — 

'  N.  Y.   Code  Civ.  Pro.,  §  1778.  the  corporation  has  a  substantial  de- 

This  is  a  judge's  order.    Serve  with  f  ense  on  the  merits.    If  the  plead- 

the  answer  or  demurrer.    The  order  ings  are  unverified  or  do  not  contain 

is  not  necessary  in  an  action  on  a  an  allegation  that  defendant  is  a  cor- 

contingent  obligation  such  as  an  in-  poration,  that  fact  had  better  also  be 

surance  policy.    Moran  ®.  L.  I.  City  alleged. 

Ins.  Co.,  101  N.    Y.,  439;    s.  c,   5  Add  that  no  previous  application, 

Jfortheaatem  Sep.,  80;  rev'g  38  Hun,  &c.,  has  been  made.    See  p.  3. 

183.    It  is  as  necessary  in  case  of  a  'If  such  an  order  is  not  served 

municipal  corporation  as  any  other  with  the  pleading  it  may  be  well  to 

(id.),  and  irrespective  of  whether  an  return  the   pleading  with   a  notice 

extension  of   time  has  been  asked,  indorsed,  stating   the   objection,    in 

Hutson  V.  Morrisania  Steamboat  Co.,  deference  to  a  ruling  in  one  of  the 

12  Abb.  JSt.  C,  378.  It  is  not  necessary  lower   courts  that  the  objection   is 

on  an  amended  answer.  Barrs.  Kuntz,  waived  if  the  pleading  is  retained. 

18  id.,  478.  Apply  for  ex  parte,  on  an  Wilcox  v.  Boat  &  Vessel,  &c. ,  Co.,  If. 

affidavit  that  the  answer  or  demurrer  Y.  Daily  Beg.,  Feb.  38, 1885. 

annexed  is   intended   to  be  served,  ^  See  Volume  I,  p.  436,  and  Ost- 

adding  an  oath  to  merits  (see  pp.  446,  7,  rander  «.  Conkey ,  30  Hun,  431 .    For 

of  this  Volume),  to  which  may  be  notice  of  paper  re-served  after  being 

added  any  particulars  daemed  useful  returned,  see  Volume  I,  p.  433, 
to  satisfy  the  judicial  discretion  that 

■    Vol.  II.— 39. 
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spedfymg  defect']  as  required  by  law,  and  therefore  plaintifi 
elects  to  treat  it  as  a  nullity. 

[Date.]  [8ignahi/re  and  office  address  of], 

[Address],  1o  ,  Attorney  for  plaintiff. 

Attorney  for  [defendant]. 


m.  FILING. 

Form  No.  988. 
Affidavit  to  move  to  compel  filing  of  pleadings.' 

[Title  of  cotMft  and  action.] 
[  Venue.] 

A.  T.,  the  defendant's  attorney,  being  duly  sworn,  says  that 
the  summons  and  complaint  [and  reply]  herein  were  served  on 
more  than  ten  days  since ;  that  the  place  of  trial  is  laid 
in  the  county  of  ;  and  that  said  summons  and  complaint 

[and  reply]  have  not  been  filed  in  said  county,  as  appears  by  the 
annexed  certificate  of  the  clerk  thereof.'^ 

[Jv/rat]         '  [Signatm-e.] 

Form  No.  989. 
Certificate  that  pleadings  are  not  filed.' 

[Title  of  court  and  action.] 

I,  M.  N.,  clerk  of  the  county  of  ,  do  hereby  certify 

that  no  [summons]  complaint  [or,  answer — or,  reply]  in  the 
above-entitled  action  has  been  filed  in  my  office. 

[I>ate.] 


•  It  shoidd  appear  that  the  papers  party  requiring  him  to  file,  and  that 

in  question  have  been  served.    Toom-  in  default  thereol  that  the  motion  will 

e^  ®.  Shields,  9  JT.  T.  Leg.  Obs.,  66;  be  made,  in  which  case  costs  may  be 

Littlefleld  v.  Murin,  4  Sow,  Pr.,  306;  granted  on  the  ex  parte  motion.   For 

B.  c,  3  Code  R,  138 ;  b.  p.,  JV.  Y.  Code  a  form  of  notice  for  this  purpose,  see 

Civ.  Pro.,  %  834.  Langbein  v.  Gross,  14  Abb.  Pr. ,  H.  8., 

'If  application  is  ex  parte,  add  413. 
statement  as  in  Form  490  and  491,  p.  3,         '  The  aid  of  the  statute  giving  a 

of  this  Volume.  clerk  power  to  m^esuch  a  certificate 

If  the  moving  party  desires  to  take  (JT.  T.   Code  Civ.  /Vo.,  §  961)  is  not 

costs  upon  the  order,  he  should  before  necessary  for  this  purpose.    Bee  Vol- 

applying  give  notice  to  the  adverse  ume  I,  p.  75. 
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Form  No.  990. 
Order  that  pleadings,  &c.,  be  filed  or  deemed  abandoned.' 

[Title  of  coy/n't  ajid  action.] 

It  appearing  to  my  satisfaction  that  [the  complaint]  in  this 
action  has  not  been  filed,  let  the  plaintiff  file  the  same  with  the 
clerk  of  the  county  of  ,  within  days  after  service 

of  a  copy  of  this  order ;  or  let  the  same  be,  in  default  thereof, 
deemed  abandoned. 

[DateJi 

[Signature  of  Judge,  with  initials  of  official  title.] 

'  No  notice  of  this  motion  is  re-  notice  that  he  has  obeyed  the  order, 
quired  {N.  T.  Code  Civ.  Pro.,  %  834);  Douoy  v.  Hoyt,  1  Code  B.,  M.  S.,  286. 
and  the  adverse  party  need  not  give 
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AETICLE    Y. 

Amending  and  "Withdeawing  one's  own  Pleading. 

1.  Eight  to  withdraw  or  amend.  (993.)  Order    striking  ont  amended 

2.  Power  of  court.  pleading. 

3.  The  practice. 

4.  Effect.  II.  Leave  to  amend. 

(994.)  Notice  of  motion  for  leave  to 
I.  Amendmenis  of  coubbe.  amend  a  pleading. 

Forms.  (998.)  Order  granting  leave  to  amend 

(991.)  Amended  pleading.  a  pleading. 

(992.)  Notice  of  amended  pleading. 

1.  Right  io  withdraw  or  amend.] — The  right  to  amend  a 
pleading,  when  the  pleading  has  been  served  in  advance  of  the 
time  limited,  and  the  amendment  is  made  before  the  expiration 
of  that  time,  rests  upon  the  right  to  withdraw  a  pleadfng. 

The  right  to  amend  after  the  time  for  serving  has  expired  is 
purely  statutory.  By  the  New  York  statute/  "  within  twenty 
days  after  a  pleading,  or  the  answer  or  demurrer  thereto,  is 
served,  or  at  any  time  before  the  period  for  answering  it 
expires,  the  pleading  may  be  once  amended  by  the  party,  of 
course  without  costs,  and  without  prejudice  to  the  proceedings 
already  had,"  subject  to  the  power  of  the  court  to  strike  out  an 
amendment  made  for  delay.* 

An  amendment  of  the  complaint  which  requires  the  sum- 
mons also  to  be  amended — as  for  instance,  in  respect  to  the 
names  of  the  parties  *  or  the  place  of  trial  ^ — requires  leave  of 
court. 

2.  Power  of  court.'] — The  power  to  allow  an  amendment  is 
inherent  in  the  court'  (but  not  in  a  judge),  for  within  the  limits 
of  its  jurisdiction  it  may  allow  the  parties  to  mould  their 

>  ]Sr.  T.  Code  Civ.  Pro.,  §  542;  Code  Pro.,  §  172. 

« Id.  This  right  has  hitherto  been  understood  to  include  the  withdrawal 
of  a  demurrer  and  substitution  of  an  answer,  the  withdrawal  of  an  answer 
and  substitution  of  a  demurrer.  Carpenter  «.  Adams,  34  Hun,  449.  But  by 
a  recent  decision  giving  a  strict  construction  to  the  words  of  the  statute,  the 
contrary  is  held.   Smith  «.  Laird,  44  Hun,  530.    Oompare  SO  .465.  N.  C,  1. 

3  Volume  I,  p.  691. 

*  Wadsworth  u  Georger,  18  Abb.  N.  C,  199,  and  note. 

6  Knott  V.  Taylor,  (N.  Cwr.,  1887)  9  Southwest  Eep.,  680. 
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pleadings  so  as  to  present  the  controversy  to  be  tried ;  and  the 
power  is  expressly  recognized  by  the  statute.* 

By  granting  leave  to  amend,  the  court  do  not  part  with 
their  power  over  the  pleading ;  and  before  final  judgment  may, 
even  after  amendment  made,  pursuant  to  leave,  modify  the 
leave  so  as  to  restrict  the  effect  of  the  amendment.' 

3.  The  practice.] — For  leave  to  amend  before  trial,'  or  to 
make  a  supplemental  complaint,  answer  or  reply,*  setting  up 
matter  occurred  pending  the  action,  apply  to  the  court  on 
notice,  and  on  affidavit,  with  the  proposed  pleading  duly 
verified  annexed.  Leave  being  granted,  the  order  is  to  be 
entered  or  the  motion  papers  filed  ;  and  the  amended  pleading 
is  to  be  served  with  a  copy  of  the  order.' 

4.  Effect.] — After  amendment  the  original  pleading  is  no 
longer  of  significance  as  a  pleading,  but  it  is  competent  evi- 
dence upon  the  trial.* 


I.    AMENDMENTS  OF  COURSE. 

Form  No.  991. 

Amended  pleading.^ 

{Title  of  court  and  action.] 

The  plaintiff  by  this  his  amended  complaint  alleges  : 
[Set  forth  coMse  of  action  as  in  an  original  complaint.^] 

'  N.  T.  Code  Oiv.  Pro.,  §  723. 

« Henderson  «.  Louisville,  &c.,  R.  R.  Co.  {U.  8.  Supm.  Gt.,  Oct.  31,  1887). 

=>  W.  T.  Code  Civ.  Pro.,  §  723. 

'  Id.,  %  544. 

'  Amendments  after  judgment  are  usually  made  differently.  See  Volume 
I,  p.  57.  The  mode  of  amending  to  bring  in  new  parties  has  already  been 
stated  in  Volume  I,  p.  691. 

« Abb.  Tr.  Brief,  65,  and  cas.  cit. ;  N.  T.  &  Lake  Champlain,  &c.,  Co.  ®. 
Hurd,  44  Hun,  17. 

'  Under  the  Code  it  is  the  practice  or  answer,  as  the  case  may  be ;  though 

where  a  party  amends  his  pleading,  it  has  been  held  that  the  omission  so 

either  of  course  or  after  obtaining  to  designate  it  does  not  render  it  void, 

consent  or  leave,  to  serve  a  new  plead-  Hurley  v.  Second  Building  Associa- 

ing;  and  it  supersedes  the  originaL  tion,  15  Abb.  Pr.,  206,  note. 

It  is  the  practice,  too,  to  designate  it  *  An  amendment  must  be  substan- 

on  its  face  as  an  amended  complaint  tial,  not  merely  verbal.    Snyder  ». 
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Form  No.  993, 

Kotice  of  Amended  pleading. 

[To  he  indorsed  on  pleading.] 

Please  take  notice,  that  the  within  is  a  copy  of  the  amended 
complaint  [or,  answer — or,  reply]  in  this  action. 

[Date.]  [Si^natiire  cmd  office  address  of], 

Attorney  for  [amending pa^ty], 
[Address]  To  , 

Attorney  for  Iddverse party]. 


Form  No.  993. 
Order  striking  out  amended  pleading.' 

At  a  special  term  [cfec,  as  in 
Farm  493,^.  4]. 

[Nawies  of  parties.] 

On  reading  the  [pleadings]  heretofore  filed  herein,  and  on 
reading  and  filing  the  affidavit  of  A.  T.,  verified  the  day 

of  ,  18    ,  by  which  it  appears  satisfactorily  to  the  court 

that  the  amended  answer  [or,  demurrer — or,  reply],  heretofore 
served  herein  by  [wame  of  party]  was  pnt  in  for  the  purpose  of 
delay,  and  that  the  [name  of  adverse  party]  would  thereby 
lose  the  benefit  of  a  term  for  which  this  cause  has  been  [or^ 
may  be,  noticed] ;  [or,  by  which  appears  satisfactorily  to  the 
court  that  the  amendment  heretofore  made  in  the  answer  filed 
herein  was  made  without  authority  of  law] ; 

And  on  proof  of  due  notice  to  ,  and  after  hearing 

A.  T.,  of  counsel  for  the  [plaintiff],  and  Z.  T.  [or,  no  one 

White,  6  Evm.  Pr.,  321 ;  Epley«.  Ely,  Supplemental  pleading  is  the  proper 

68  Iowa,  70.  25  Northwestern  Bep.,  remedy.    Hornfager  v.  Hornfager,  6 

934.    Adding  a  verification  to  a  com-  How.  Pr.,  13;  Lampson  e.  McQueen, 

plaint  is  held  not  an  amendment  allow-  15  id.,  345.   Compare  Vol.  I,  pp.  .18-40; 

able  of  course.     George  v.  McAvoy,  Anthony  v.  Day,  5  Week.  Dig.,  240, 

6  How.  Pr.,  200.    But  a  bill  of  partic-  and  Hurd  «.  Everett,  1  Paige,  124 

ulars  may  be  amended  as  a  part  of  the  If  the  amendment  requires  change 

pleading.    Melvin  ®.  Wood,  3  Abi.  Ct.  of  parties,  or  place  of  trial,  itwillnot 

App.  Dec,  372.    Amendment  may  add  be  effectual  without  amendment  of 

a  new  cause  of   action.     Mason  v.  thesummons,  for  which  leave  of  court 

Whitely,  4  Dmr,  611;  a  c,  1  Abb.  must  be  asked.    See  Vol.  I,  p.  691, 

Pr.,  85;   Brown  v.  Leigh,  49  N.  T.,  702,  &c.,  and  18  ^JS.  JT.  C7.,  201.. 

78;  12  Abb.  Pr.  N.  S.,  193.    Or  strike  As  to  mode  of  making  slight  or 

out  a  cause  of   action.     Watson  ».  clerical  amendments,  see  Vol.  I,  p. 

Rushmore.    15   Abb.    Pr.,   51.      An  58. 

amended  pleading  cannot  set  up  mat-  ■  See  Vol.  I,  p.  57. 
ter  which  occurred  after  suit  brought. 
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appearing]  for  the  [defendant]  in  opposition:  and  on  motion  of 
A.  T.,  attorney  for  [plaintiff  ]  : 

Okdeeed,  1.  Tliat  said  amended  [name  of  pleading]  be  and 
the  same  is  hereby  stricken  out. 

[Or,  that  said — najne  of  pleading — be  and  hereby  is  restored 
to  its  original  form,  and  has  leave  to  file  a  sworn  copy 

thereof  in  such  form,  with  this  order — or,  and  that  the  clerk 
be  directed  to  restore  the  same  on  the  files  of  this  court  to  its 
original  form,  adding  a  memorandum  on  the  margin  thereof 
referring  to  this  order]. 

2.  That  [plaintiff]  have  dollars  costs  of  this  motion, 

to  be  paid  by  [defendant's  attorney  personally].* 

Enter :  [signature  of  Judge  by  initials  of  name  and  title."] 


n.    LEAVE  TO  AMEND. 

Form  No.  994. 
Notice  of  motion  for  leave  to  amend  a  pleading.* 

[As  in  Form,  488,^.  1,  ormtting  the  matter  between  the  f 
and  Xi  om-d  substituting  for  the  italic  matter  between  the  %  and 
^,  as  follows ;]  that  the  plaintiff  have  leave  to  amend  his  [sum- 
mons* and]  complaint  [oT-jhis  reply]  herein  [or,  that  the  defend- 

'See  Vol.  I,  pp.  364,  288.    See  ©.Equitable  Life  Ins.  Co.,  10  Weekly 

Ostrander  v.  Donkey,  30  Hun,  431 ;  Dig.,  191. 

Frank  ».  Bush,  3  Oiv.  Pro.,  250 ;  Allen  The  court  have  power  to  allow 

B.  Compton,  8  How.  Pr.,  351.  an  amendment  even  increasing  the 

'  As  to  whether  all  the  defendants  amount  claimed.    Reed  v.  Mayor,  &c., 

must,  in  every  case,  have  notice  of  a  of  New  York,  97  N.  T.,  630  ;  affl'g 

plaintiff's  application  to  amend,  com-  31  Hun,  311. 

pare Passett  r>.  Tallmadge,  15  Abi.  Pr.,  But  should  not  generally  .allow  an 

205;  People  v.  Woods,  2  8andf.,  653;  amendment  substituting  a  new  and 

and  Vol.  I,  pp.  119, 120;  Weil  v.  Mar-  different  cause  of  action.    Shields  «. 

tin,  34  Hun,  645;  b.  c,  1  Civ.  Pro.  B.,  Barrow,  17  How.  U.  8.,  130.    Compare 

133.  Eighmie  ii.  Taylor,  39  Hun,  366. 

The  moving  party  should  show.  The  court  may  refuse  leave,  on 

by  afBdavit,  an  excuse  for  the  defect  affidavits  that  the  proposed  amend- 

which  he   seeks    leave   to   remedy,  ment  is  false  (Muller  «.  Muller,  31 

Harrington  «.  Slade,  22  Bwrh.,  161.    If  Weekly  Big.,  287),  but  will  not  usually 

the  amendment  wiU  raise  a  new  issue,  do  so  unless  the  evidence  be  sufficient 

he  should  show  that  he  was  not  aware  to   strike  out  a  pleading   as  sham. 

of  the  facts  at  the  time  of  pleading,  Hughes  v.  Heath,  9  AVb.  Pr.,  N.  8., 

and  excuse  laches  in  his  application.  275;  Richardson   «.  Chynoweth,    28 

Cocks  V.  Radford,  13  Abh.  Pr. ,  207 ;  s.  Wise. ,  656. 

P.,  Cross  ».  Morgan,  6  Fed.  Sep.,  341.  =  As  to  amending  summons,  see 

A  general  allegation  of  the  attor-  Vol.  I,  p.  695,   &c. ;  Heckemann  v. 

ney  that  he  deems  an  amendment  Young,  18  Abb.  N.  0.,  196. 

advisable,  is  not  sufficient.    Bewley  The  summons  is  amendable  under 
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ant  have  leave  to  amend  his  answer — w,  his  demurrer  herein]. 
\JIere  indicate  the  amendment,  as  thus:  by  substituting  in 
the  complaint  in  place  of  the  paragraph  numbered  "five,"*the 
following  words — c&c.]. 

\^0r,  that  the — plaintiflF — have  leave  to  serve  the  proposed' 
amended  complaint — or  other  pleading — a  copy  of  which  is 
herewith  served  upon  you.] 

Form  No.  995. 
Order  granting  leave  to  amend  a  pleading. 

[Caption  {court  order)  and  recitals,  as  in  Form  493,^.  4 
a/nd  5,  of  this  Vol.] 

Oedeeed,  that  the  plaintiff  have  leave  to  *  serve  a  com- 
plaint [or,  answer]  in  this  action,  amended  [state  nature  of  amend- 
ment, as  thus:  by  substituting,  for  the  paragraph  numbered 
"  five  "  in  the  original  complaint,  the  words,  reciting  them]  with- 
in days  from  the  date  of  the  entry  and  service  of  this 
order,  on  payment  of  dollars  costs  to  the  defendant  [and  that 
defendant  have  leave  to  answer  thereto  within  the  usual  time], 

[Or  if  a  formal  error^  is  a/mended,  m,ay  say :  amend  his 

the     sneral  prayer  for  relief,  if  the  tics  in  the  case  of  all  motions  for 

motion  is  opposed.    Walkenshaw  «.  leave   to   make    suhstantial  amend- 

Perzel,  7  Boht.,  606;   s.  c,  32  How.  ment.    Lynde  v.  Verity,  3  Em.  Pr., 

Pr.,  310.  850;  s.c,  1    Code  B.,  97;  Stem  «. 

'  Vol.  I,  p.  95 ;  Sprague  «.  Prit-  Knapp,  8  Oiv.  Pro.  B.,  54. 
chard,  6  Western  Sep.,  888.  According  to  the  case  of  Marquisee 
"  The  particulars  in  which  the  ».  Brigham,  13  How.  Pr.,  399,  a  de- 
amendment  is  desired  should  be  spec-  fendant,  whose  answer  has  been 
ified  in  the  notice  of  motion.  Vol.  I,  stricken  out  as  frivolous,  and  who 
p.  167;  Barkers.  Walbridge,  14 ^imra.,  seeks  leave  to  put  in  a  new  one, 
469 ;  Cashman  «.  Anderson,  26  Mo.,  should  prepare  it,  and  ofEer  it  to  the 
67.  plaintiff's  attorneys;  and  if  they  de- 
It  has  not  always  been  held  neces-  cline  to  receive  it,  he  must  then  move 
sary  to  submit  the  proposed  amend-  for  leave. 

ment,  in  final  form,  for  in  a  proper  Leave  to  put  in  an  amended  plead- 

case,  the  court  may  authorize  the  par-  ing  should  be  denied  if  it  is  apparent 

ty  to  amend  as  he  shall  be  advised,  that  the  proposed  pleading  is  insuffl- 

Eenwick  v.  Wilson,  6  Johns.  Oh.,  81.  cient.    Smith  v.  Gould,  61  Msc.Sl; 

(Contra,  New  v.  Aland,  62  How.  Pr.,  Pracht  «.  Ritter,  48  Bupm.  Ot.  (J.  & 

185;  Thompson  v.  Malone,  13  Bich.  8.).  508.    But  the  granting  of  leave 

L.  (S.  C),  352.)    But  if  the  complaint  does  not  necessarily  sanction  the  new 

is  verified,  and  particularly  if  a  pro-  pleading,  in  substance  or  form,  but 

visional   remedy   has   been   granted  leaves  it  obnoxious  to  such  legal  ob- 

upon  the  strength  of  it,  the  proposed  jections  as  may  subsequently  be  taken 

amendments,  or  the  amended  plead-  against  it.    Ward  b.  Barber,  1  E.  B. 

ing  should  be  submitted,  duly  veri-  Smith,  433. 

fled;  and  this  is  now  the  settled  prac-  *In  case  of  mere  formal  errors. 
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complaint,  on  file  in  tliis  action,  by  inserting — or,  canceling — 
the  word  designating  the  error — after  the  word  , 

in  the  paragraph  numbered  .] 

[Or  if  amendment  is  as  to  parties,  see  Vol.  I,  pp.  Y04,  705.] 
\Here  insert  terms  imposed  as  a  condition  for  granting  the 
favor,  as  thus :  the  new  issue  to  come  up  for  trial  in  its  regu- 
lar order '- — or,  the  issue  to  stand  as  if  the  day  of  , 
18  — and  as  thus  :  and  upon  the  payment  to  the  defendant 
of  his  taxable  costs  up  to  date.]  ^ 
Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 


such  an  order,  allowing  the  original 
on  file  to  be  amended,  is  proper  (De 
Caters  v.  De  Chaumont,  3  Paige,  178; 
Jackson  v.  Belknap,  7  Johns.,  300; 
Fitzpatrick  ®.  Gehhart,  7  Kama.,  35); 
and  service  of  a  certified  copy  of  the 
order,  without  a  new  copy  of  the  orig- 
inal, is  enough. 

But  where  the  amendment  is  sub- 
stantial— e.  g.,  striking  out  or  adding 
an  allegation — it  should  not  be  done 
by  mutilating  or  pltering  the  files. 
The  party  amending  should  either 
file  a  new  pleading,  or  file  a  statement 
of  the  amendment,  and  designate  by 
reference  where  the  new  matter  is  to 
be  inserted,  or  what  is  to  be  consid- 
ered as  stricken  out.  Stimpson  v. 
Daniels,  10  Ohio  St.,  680;. Luce  v. 


Graham,  4  Johns.  Ok,  170.  The 
usual  practice  is  to  serve  a  new 
pleading. 

1  See  Black  «.  Continental  Natl. 
Bank.  2  Abb.  JV.  C,  332. 

-  The  general  rule  is,  that  the 
amendment  shall  not  be  made  at  the 
expense  of  the  opposite  party,  and 
that  he  be  indemnified  for  all  addi- 
tional expense  involved  in  such 
amendment.  And  defendant  should 
be  allowed  to  answer  anew.  Union 
Bank  v.  Mott,  11  Abb.  Pr.,  42;  s.c, 
19  How.  Pr.,  267. 

See,  as  to  terms.  Marsh  ».  McNair, 
40  Hun,  206.  But  the  court  may  al- 
low an  amendment  vsdthout  imposing 
costs.  Moll  V.  Semler,  28  Wise,  589  ; 
Cayuga  Bank  ».  Warden,  %  N.  '^,  19. 
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ARTICLE    VI. 

Demueeing. 


FoEue. 

(996.)  Demurrer  to  complaint;  gen- 
eral Form. 

(997-1004.)  Statements  of  grounds 
thereof. 

(1005.)  Demurrer  to  new  matter  in 


an  answer  not  asking  affirm- 

ative  relief. 
(1006.)  Demurrer  to  counter-claim  de- 

manding  affirmative  relief. 
(lOOV-1016.)  Statements  of  grounds 

thereof. 
(1017.)  Demurrer  to  reply. 


Form  No.  996. 
Demurrer  to  complaint ; '  general  Form. 

[Title  of  court  and  aotion.] 

The  defendant  [tY  one  or  more  of  several,  name  demw- 
rant^  above  named  \if  demurring  hy  attorney  whose  appea/r- 
am.ce  has  not  been  entered,  say:  appearing  by  Z.  T.,hi8  attorney] 
demurs  to  the  [amended  *]  complaint  herein  [or,  to  the  first— 
or,  second — or,  other — cause  oi  action*  stated  in  the  complaint 
herein]  for  the  ground  °  that  it  appears  upon  the  face  of  the 
complaint  ^  [state  one  or  more  grounds,  as  hdow '], 

[Date.l     [Signature  and  address  of  defendamt  in  person.] 
[Or,  signature  and  office  address  of]. 

Attorney  for  defendant. 


1  m  r.  Code  Civ.  Pro.,  §§  488-490. 

*  If  several  defendants  are  not  so 
united  in.  interest  that  their  rights  to 
take  any  of  the  following  objections 
are  identical,  it  is  better  to  demur 
separately,  because  a  joint  demurrer 
is  not  sustained  for  one  demurrant, 
unless  sustainable  for  all.  Oakley  «. 
Tugwell,  33  Eun,  857;  Clark  v.  Lov- 
eiing.  (Minn.,  1887)  33  Northwestern 
Bep.,  776;  People  v.  Mayor,  &c.,  of  N. 
Y.,  8  Abb.  Pr.,  7;  s.  c,  28  Ba/rb..  240. 

^  The  decision  on  demurrer  to  an 
original  complaint  does  not  preclude  a 
demurrer  to  an  amended  complaint. 
Marie  v.  Garrison,  13  Abb.  N.  C,  310, 
215,  321;  Hauselt  ®.  Fine.  18  id.,  142; 
Post  B.  Pearson,  108  U.  8.,  418;  affi'g 
9  ]!forthwestern  Bep.,  684. 

*  If  a  complaint  contains  several 
causes  of  action,  a  demurrer  which 
does  not  specify  which  it  is  addressed 
to  will  be  wholly  overruled  if  either 
cause  of  action  is  good.  Hale  «. 
Omaha  Natl.  Bank,  49  i\^  y.,  626; 
Swords  «.  Northern  Light  Oil  Co.,  17 
Abb.  N.  C,  115. 


But  a  specification  which  informs 
the  court  and  party  is  enough,  though 
informal.  Indiana  B.  &  W.  K.  R.  Co. 
V.  Dailey,  110  Ind.,  75,  10  Northemt- 
em  Bep.,  631  (holding  that  a  demurrer 
expressed  to  be  "  separately  to  the  lat, 
2d,  3d"  [<£(!.]  paragraphs,  for  the 
reason  that  none  of  said  paragraphs 
state  facts  sufficient  [cfec],  was  a  good 
demurrer  to  each). 

'  A  ground  not  specified  is  not 
available.  Carter  «.  De  Camp,  40 
Hun,  358 ;  Bemey  v.  Drexel,  33  id., 
419;  Adrian  Water  Works  ».  City  of 
Adrian,  (JfiicA.,  1887)31  Nortkwestem 
Bep.,  529.  Except  want  of  jurisdic- 
tion of  subject-matter  (and,  in  some 
cases,  of  the  person)  and  insufflciency ; 
for  these  the  court  may  treat  as  ground 
for  dismissal  at  any  stage. 

«  A  demurrer  can  allege  nothmg. 
It  can  only  point  to  the  pleading 
demurred  to. 

'  A  demurrer  cannot  be  sustained 
on  any  other  ground  than  here  indi- 
cated. Marie  v.  Garrison,  83  N.  T., 
14,  33; 
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997-1004-STATEMENTS  OF  GROUNDS  OF  DEMURRER  SUITABLE 
TO  BE  INSERTED  IN  FOREGOING  FORM.        ^ 

997.  No  jurisdietion  of  the  person^] — that  the  court  has  not  jurisdiction 
of  the  person  of  this  defendant  [or,  these  defendants]. 

998.  No  jurisdiction  of  av^ecV] — ^that  the  court  has  not  jurisdiction  of 
the  subject  of  this  action. 

999.  Nolegaloapaciti/tosue.^ — that  the  plaintiff  has  not  legal  capacity  to 
sue,  in  that  [stating  defect*]. 

1000.  Another  action  pending.^ — that  there  is  another  action  pending 
between  the  same  parties,  for  the  same  cause. 


1001.  Misjoinder  of  plaintiffs."]— X\iz,i  there  is  a  misjoinder  of  parties 
plaintiff,  in  that'  [liere  specify  the  particular  objection  to  the  plaintiff  in 
question,  as  thus]  said  A.  B.,  the  husband  of  the  plaintiff  C.  D.,  is  not  a 
proper  plaintiff  in  this  action,  and  has  no  cause  of  action  upon  [and  no 
interest  in]  the  matters  alleged  in  the  complaint  against  this  defendant  [or, 
these  defendants]. 

1003.  Defect  of  parties.''] — that  there  is  a  defect  of  parties  plaintiff  [or,  a 
defect  of  parties  defendant]  in  the  omission  of  [designating  the  omitted  person, 


'  This  is  available,  in  general  at 
least,  only  where  it  appears  by  the 
complaint  that  the  person  is  such  that 
the  court  cannot  acquire  jurisdiction, 
such  as  a  foreign  consul  sued  in  a 
State  court.  See  Valarino  «.  Thomp- 
son, 7  N.  Y.,  576.  Where  the  objec- 
tion rests  on  defect  of  service  of 
process,  which  must  be  alleged,  the 
remedy  is  by  '  motion  (Volume  I, 
p.  113j  or  answer.  See  Hamburger  v. 
Baker,  35  Hun,  455,  and  cas.  cit. ; 
Heenan  v.  N.  Y.,  West  Shore,  &c.,  R. 
R.  Co.,  34  id.,  602. 

'  It  is  not  always  enough,  even  in 
a  Superior  City  Court,  that  it  does  not 
afBrmatively  appear  that  the  court  has 
jurisdiction.  N.  Y.  Code  Civ.  Pro., 
§  266;  Fisher  v.  Charter  Oak  Life  Ins. 
Co.,  14  Abb.  N.  C,  32. 

'  This  does  not  include  the  objec- 
tion that  a  plaintiffs  legal  capacity  to 
sue  does  not  extend  to  the  alleged 
cause  of  action.  Such  objection  goes 
not  against  the  appearance  of  the 
plaintiff  in  court,  but  the  sufficiency 
of  his  alleged  cause  of  action.  Tip- 
ton County  V.  Kimberlin,  108  Ind., 
449.  6  Western  Bep.,  885. 

The  want  of  capacity  must  affirm- 
atively appear.  Phoenix  Bank  v.  Don- 
nell,  40  N.  Y,  410;  affl'g  41  Ba^b., 
671,  (holding  that  suing  in  a  corporate 
name  and  omitting  to  allege  incorpo- 
ration was  not  a  case  for  demurrer). 


8.  P.,  Seymour  v.  Thomas  Hanow  Co., 
(Ala.,1887)l  Southern  Bep. A5.  But 
see  N.  Y.  Code  Civ.  Pro.,  §  1775,  and 
Abb.  Ann.  Big.,  1886,  p.  291. 

•"  The  particular  defect  relied  on 
must  be  specifically  pointed  out.  N. 
Y.  Code  Civ.  Pro.,  ^  490,  otherwise  the 
demurrer  may  be  disregarded.  Omis- 
sion to  allege  leave  to  sue  when  that 
is  necessary,  is  taken  advantage  of  by 
demurrer  for  insuflSciency.  Hauselt 
«.  Fine,  18  Abb.  N.  O.,  143;  s.  P., 
Freeman  v.  Dutcher,  15  id.,  481. 

*  The  other  action  must  be  such 
that  its  pendency  is  a  good  defense. 
See  Haire  v.  Baker,  5  N.  Y.,  857. 

It  need  not  be  strictly  "  an  action'* 
as  distinguished  from  a  special  pro- 
ceeding. Groshon  ■».  Lyon,  16  Barb., 
461. 

'  The  particular  objection  must  be 
indicated.    See  note  4  (above). 

'  An  excess  of  parties  defendant  is 
not  available  as  ground  of  demurrer 
for  one  who  is  not  an  improper  party. 

A  defect  of  parties  which  does  not 
prejudice  the  defendant  is  not  neces- 
sarily ground  of  demurrer.  Anderton 
V.  Wolf,  41  Hun,  571,  and  cas.  cit,  A 
defect  of  parties  which  prevents^  the 
court  from  doing  justice  is  not  waived 
by  omitting  to  demur.  Bear  v.  Am. 
Rapid  Tel.  Co.,  36  Hun,  400. 

Defect  of  parties  defend  ant  sued  as 
carriers  not  always  available.    N.  Y, 
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either  'by  name  or  hy  the  cha/racter  in  which  he  is  referred  to  in  the  complaint 
as  thus"]  the  maker  of  the  note  mentioned  in  said  complaint  [or,  the  hueband 
of  the  plaintiff']. 

1003.  Misjoinder  of  actions.'] — that  several  causes  of  action  have  been 
improperly  united,  one  being  [very  briefly  designating  it,  e.  g.,  thus]  a  money 
demand  on  contract,  and,  the  second  a  claim  to  recover  real  property  and 
damages  for  withholding  thereof,  and  the  third  a  claim  to  recover  damages 
for  injuries  to  the  person.^ 

1004.  Insufficiency.*] — that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action." 


Code  Civ.  Pro.,  §  1945.  Objection  to 
nonjoinder  of  a  public  officer,  to  be 
taken  by  answer.    Id.,  §  1929. 

^  The  person  must  be  specified. 
See  note  4,  p.  459. 

If  several  defects  of  parties  are 
relied  on,  some  of  which  might  be 
held  ground  of  demurrer,  and  others 
not,  it  is  better  to  state  each  objection 
as  a  separate  ground  of  demurrer,  or 
to  omit  the  doubtful  ones.  See  An- 
derton  «.  Wolf,  41  Sun,  571. 

'  If  the  misjoined  causes  of  action 
are  commingled  in  statement,  it  is  not 
necessary  to  move  to  compel  separate 
statement  before  demurring.  Harris 
V.  Eldridge,  5  Abb.  W.  C,  378 ;  Gold- 
berg V.  Utley,  60  M  Y..  427 ;  Zorn  «. 
Zorn,  38  Sun,  67;  Taylor  v.  Metrop. 
Elev.  R.  R.  Co.,  52  Super.  Ct.  {J.  & 
8.),  299,  and  cas.  cit.  But  commin- 
gled statement  is  not  misjoinder.  Bass 
u  Comstock,  38  N.  Y.,  21. 

Demurrer  for  misjoinder  is  not 
sustainable  where  the  complaint  at- 
tempts to  set  forth  several  causes  of 
action,  but  sets  forth  only  one  suffi- 
ciently. Sullivan  v.  N.  Y.,  New  Hav- 
en, &c.,  R.  R.  Co.,  11  Fed.  Sep.,  848; 
B.  c,  19  Blatchf.,  888. 

If  the  causes  of  action  joined  do 
not  all  affect  all  the  parties,  a  demur- 
rer on  that  ground  may  be  sustained, 
although  they  do  all  affect  the  demur- 
rant.   Nichols  V.  Drew,  94  W.  Y,  22. 

^  The  objection  must  be  stated  in 
detail.  Anderton  v.  Wolf,  41  Sun, 
571.    See  note  4,  p.  459. 

*  Only  available  when  it  appears 
that  admitting  all  the  facts  (as  distin- 
guished from  conclusions  of  law)  al- 
leged (even  though  argumentatively 
or  indefinitely  alleged),  no  cause  of 


action  whatever  is  presented ;  Marie 
V.  Garrison,  83  JV:  Y.,  14,  23;  but  see 
Willis  V.  Fairchild,51  Super.  Ci.{J.  & 
8.),  405 ;  or  that  a  complete  defense  is 
also  sufficiently  stated. 

Inappropriateness  of  the  demand 
of  relief  is  not  ground  of  demurrer. 
Throop's  Ed.  Code  Civ.  Pro.,  %  489, 
note ;  Haines  ».  Hollister,  64  N.  Y.,  1; 
Price  V.  Brown,  10  Abb.  N.  G,  67; 
Garner  ®.  Harmony  Mills,  6  Alb.  N. 
C,  212;  Price  «.  Brown,  10  jU,  67; 
but  see  Willis  «.  Fairchild,  51  Buver. 
Ct  (J.  &  S.),  405. 

One  against  whom  a  sufficient 
cause  is  stated  cannot  demur  for 
insufficiency  on  the  ground  that  the 
complaint  is  not  sufficient  as  against 
another  defendant.  Jones  v.  Foster, 
67  Wise.,  296,  30  NorthmesUm,  Bep., 
697.  But  the  same  facts  may  sustain 
a  demurrer  for  misjoinder.  See  Ni- 
chols«.  Drew,  94iV.  y.,  82.  Compare 
Edson  ».  Girvan,  29  Sun,  422. 

The  objection  that  the  action  is 
barred  by  a  statutory  limitation  of 
time,  whether  by  virtue  of  the  general 
Statute  of  Limitations  (JV.  Y.  Code 
Civ.  Pro.,  §413)  or  special  limitations 
(Kaiser  v.  Kaiser,  16  Sun,  603;  Bald- 
win V.  Martin,  14  Abb.  Pr.,  N.  8.,  9), 
is  generally  to  be  taken  by  answer, 
not  demurrer. 

[Contra,  as  to  limitation  on  time 
for  recovering  back  usury,  see  Nation- 
al State  Bk.  v.  Boylan,  2  Abb.  N.  0., 
316.]  But  the  equitable  doctrine  of 
staleness  of  claim  may  be  availed  of 
on  demurrer. 

^  It  is  not  necessary  to  specify  any 
particular  omission  {§  488),  and  is 
dangerous  to  do  so.  Nellis  «.  De 
Forest,  16  Ba/rb.,  61. 
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Form  No.  1005. 
Demurrer  to  new  matter  in  an  answer  not  asking  afB.rmative  relief.* 

[Title  of  court  and  action.] 

The  plaintiff  herein  demurs  to  the  answer  [or,  if  there,  is 
more  than  one  defense  therein,  specify  which  defense  is 
demurred  to^  as  thus :  to  the  first  defense  contained  in  the 
answer]  of  the  defendant  Y.  Z.,  on  the  ground  that  it  is 
insufiBcient  in  law  upon  the  face  thereof, 

[Date.']  [Signature  as  in  Form  996.] 

Form  No.  1006. 

Demurrer  to  counter-claim  demanding  affirmative  relief; '  general 

Form. 

[Title  of  cowri  and  action.] 

The  plaintiff  herein  demurs  to  the  [first,  or  other]  counter- 
claim contained  in  the  answer  of  the  defendant  Y.  Z.,  on  the 
ground  that  it  appears  on  the  face  of  said  counter-claim  that 
[stating  one  or  more  grov/nds  as  ielow]. 

[Date.]  [Signature  as  in  Form  996.] 


STATEMENT    OF    GROUNDS    OF    DEMURRER    TO    COUNTER- 
CLAIM, SUITABLE  TO  BE  INSERTED  IN  FOREGOING  FORM. 

1007.  No  jurisdiction.'^ — that  the  court  has  not  iurisdiction  of  the  subject 
thereof. 

1008.  No  legal  coupadty  to  recover.'] — that  defendant  has  not  legal  capacity 
to  recover  upon  the  same,  because  [stating  defect]. 

1009.  Another  action  pending.] — that  there  is  another  action  pending 
between  the  same  parties  for  the  same  cause. 

1010.  Counter-claim  not  pleadable,  because  not  such  as  to  affect  relief.*'] — 
that  said  counter-claim  is  not  of  the  character  allowed  by  law  to  be  pleaded 

'  That  on  demurrer  to  answer,  the  to  will  be  wholly  overruled  if  either 

court  may  still  as  before  the  Code  defense  is  good.    Dallas  County  v. 

consider  demurrable  objections  to  the  Mackenzie,  94  U.  S.,  660. 
complaint, — see  Gleason  v.  Youmans,         '  See  note  to  last  Form. 
9  Abb.  N.  G.,  107 ;  Young  v.  Brice,  19         *  See  National   Fire  Ins.   Co.  v. 

&,  79,  note ;  United  States  «.  Central  McKay,  21    N.    T.,  191.    Compare 

'Na.il'Bk.,  10  Fed.  Eep.,  612.  Metropol.  Trust  Co   «.  Tonawanda, 

'  If   an   answer  contains  several  &c.,  R.  R.  Co.,  18  Abb.  N.  C,  368, 

f  rounds  of  defense,  a  demurrer  which  affl'd  in  103  N.  T.,  345. 
oes  not  specify  which  it  is  addressed 
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in  this  action,  tecause  it  does  not  tend  to  diminish  or  defeat  plaintiff's  demand 
for  a  recovery  of  ,  but  is  for  wholly  independent  relief,  irrespective  of 

such  recovery. 

1011.  The  same;  plaintiff  not  the  one  liable.^] — that  said  counter-claim 
is  not  of  the  character  allowed  by  law  to  be  pleaded  in  this  action,  because  it 
is  not  a  cause  of  action  against  the  plaintiff  nor  any  person  whom,  for  the 
purpose  of  the  relief  sought,  he  represents;  but,  if  at  all,  against  A.  B. 
individually,  and  not  as  executor. 

1013.  The  saTne;  defendant  not  entitled,  or  not  entitled  alone  to  recover 
<m  it] — that  said  counter-claim  is  not  of  the  character  allowed  by  law  to  be 
pleaded  in  this  action,  because  it  is  not  a  cause  of  action  in  favor  of  said 
defendant  pleading  it;  but  if  at  all,  is  in  favor  of  said  defendant  individually, 
and  not  as  executor  [or,  is  in  favor  of  M.  N,  therein  named — or,  is  in  favor  of 
said  defendant  Jointly  with  M.  K.  therein  named  -]. 

1013.  The  same/  separate  eounter-claim  bp  one  as  to  whom  sepa/rate 
Judgment  could  not  be  had.^] — that  said  counter-claim  is  not  of  the  character 
allowed  by  law  to  be  pleaded  in  this  action,  because  a  separate  judgment 
cannot  be  had  herein  between  said  Y.  Z.  [defendant  pleading  if]  and  this 
plaintiff,  the  plaintiffs  cause  of  action,  if  any,  being  admitted  to  be  joint 
against  said  W.  Z.  and  W.  X* 

1014  The  same;  not  germane  to  an  action  on  coMrfo-ac^.j^-that  itisnota 
cause  of  action  arising  out  of  the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  plaintiff's  claim  [specifying  it  as  thus],  to  wit, 
the  lease  alleged  by  plaintiff,  nor  connected  with  the  subject  of  the  action,' 
to  wit,  the  recovery  of  rent;  but  it  appears  that  it  is  for  an  alleged  tort,  and 
arises,  if  at  all,  out  of  an  entirely  different  transaction  and  subject,  to  wit 
[_&c.]. 

[Or,  bat  it  is  alleged  as  a  cause  of  action  on  a  contract  not  existing  at  the 
conmiencement  of  the  action.] 

1015.  The  sam^;  not  germane  to  an  action  other  than  on  contract.] — that 
it  is  mot  a  cause  of  action  arising  out  of  the  [contract  or]  transaction  set  forth 
in  the  complaint  as  the  foundation  of  plaintiff's  claim,  to  wit  [^ecifying  it]; 
nor  connected  with  the  subject  of  the  action,  to  wit  [specifying  U],  but  arises, 
if  at  all,  out  of  an  entirely  different  transaction  and  subject,  to  wit  [<6o.]. 

1016.  Insufficiency.] — that  it  does  not  state  facts  sufficient  to  constitute  a 
caxise  of  action. 

'  See  Thompson  v.  Whitmarsh,  100  alleges  that  the  liability  is  several,  not 

W.   T.,  35 ;  Wakeman  «.  Everitt,  41  joint,  may  plead  a  counter-claim  ex- 

Mun,  278;  Carter  b.  Holahan,  92  JSf.  isting  in  his  ovTn  favor  alone,  although 

Y.,  498.    Compare  Lerche  v.  Brasher,  the  complaint  alleges  that  the  liability 

37  Sun,  385.  is  joint.    Clegg  s).  Cramer,  32  Hun, 

'  See  Hopkins  «.  Lane,  87  iT.  T.,  163.    But  if  the  joint  character  of 

501 ;  Woodruff  v.  Brush,  (Oal.,  1887)  the  cause  of  action  is  not  denied,  only 

13  Facif.  Bep.,  687.  a  joint  counter-claim  can  be  pleaded. 

8  See  Vanderbilt   v.  Baldwin,  15         '  See  Carpenter  ».  Manhattan  Life 

Abb.  N.  C,  313 ;  Bathgate  c.  Haskin,  Ins.  Co.,  98  N.  T.,  553,  affl'g  23  Eim, 

59  N.  ¥..  533,  reVg  5  Daly,  361.  49;  Chamboret  v.  Cagney.  10  Abb. 

*  One  of  several  defendants,  who  Fr.,  N.  S.,  31;  s.  c,  2  Bumney,  378. 
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Form    No.    1017. 
Demurrer  to  reply.' 

[  Title  of  court  and  action.] 

The  defendant  Y.  Z.  herein  demurs  to  the  reply  herein  [^or, 
if  to  a  traverse  or  matter  of  a/ooidanoe  forming  only  part  of 
u,  designate  the  part  iy  pa/ragra^h,  or  quotation  of  fvrst  and 
last  phrases ']  on  the  ground  that  it  is  insufficient  m  law  upon 
the  face  thereof  [here  may  specify  particular  defects  as  if  it 
were  a  demurrer  to  the  answer]. 


1  m  T.  Code  Cit.  Pro.,  §  493.  »  Volume  I,  p.  95. 
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AKTICLE  VII. 
SEVEumG  Action. 

1.  Power  of  the  court.  (1019.)  Order  severing  action  against 

defendants  severally  Eable, 
Forms.  after  judgment  against  part. 

(1018.)  Order     severing     ejectment 
against  distinct  occupants. 
[As  to  severance  on  admission  of  part  of  claim,  see  p.  495 ;  as  to  severance 
on  death,  see  Pabties.] 

1.  Power  of  the  court.] — The  court  have  inherent  power 
to  sever  an  action,  in  furtherance  of  justice,  as,  for  instance, 
where,  by  the  joinder,  the  competency,  of  witnesses  ^  or  other 
remedies,  may  be  prejudiced. 


Form  No.  1018. 

Order  severing  ejectment  against  distinct  occupants.' 

At  a  special  term  [c&c,  as  m 
Form  493,  p.  4]. 
\^Title  of  action.] 

It  appearing  satisfactorily  to  the  court  [by  the  verified  an- 
swers herein],  that  the  defendant,  W.  X.,  occupies  \or,  that  the 
defendants,  W.  X.  and  U.  V.,  jointly  occupy]  a  distinct  parcel 
of  the  lands  for  the  recovery  of  which  this  action  is  brought, 
and  that  the  defendant  [name  or  names]  possesses  the  other 
parcel  thereof  in  severalty  [or,  jointly]  ;  and  [on  reading  and 
filing  proof  of  due  notice  of  this  motion,  and]  after  hearing  W. 
T.,  of  counsel  for  W.  X.  and  A.  T.  [or,  no  one  appearing]  for 
A.  B.  and  T.  Z.  in  opposition ;  and  due  deliberation  having 
been  had ;  now,  on  motion  of  W.  T.,  attorney  for  W.  X.: 

Obdeeed,  that  this  action  be  divided  into  [two]  several  ac- 
tions, one  of  which  shall  be  by  said  A.  B.  against  W.  X.,  for  the 
recovery  of  the  parcel  hereinafter  described  as  parcel  A.,  with 
such  other  relief,  as  under  the  complaint,  may  be  had  in  re- 
spect thereto,  and  the  other  by  said  A.  B.  against  Y.  Z..  for  the 

'  See  Hill  «.  Alvord,  19  Hun,  77,  where  a  severance  ordered  on  this 
ground,  was  reversed  as  unnecessary.  So  they  have  power  to  order  a  sepa- 
rate trial. 

» N.  T.  Code  Civ.  Pro.,  §  1516 ;  Judson  v.  Malloy,  40  Oal.,  299. 
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recovery  of  the  parcel  hereinafter  described  as  B.,  and  such 
other  relief  in  respect  thereto : 

[^May  add:'\  This  severance  is  without  prejudice  to  the  pro- 
ceedings already  had  herein ;  and  the  clerk  is  directed  to  make 
on  the  margin  of  the  notice  of  pendency  of  this  action,  a  mem- 
orandum referring  to  this  order. 

[May  add  any  conditions  imposed.'] 

[Add  descriptions  respectively.] 

Enter :  {signature  of  judge  iy  initials  of  name  cmd  title.] 


Form  No.  1019. 

Order  severing*  action  against  defendants  severally  liable  after 
judgment  against  part.' 

[Title  of  court  and  action.] 

It  appearing  that  in  this  action  summons  has  been  issued 
against  both  \or,  all]  the  above-named  defendants,  and  that 
they  are  alleged  in  the  complaint  to  be  severally  liable,  and  that 
said  summons  has  been  duly  served  upon  the  defendant  Y.  Z, 
[narrwng  all  those  seroed],  as  appears  by  the  affidavit  of  C.  D., 
hereto  annexed,  but  has  not  been  served  upon  W.  X.,  the  other 
of  said  defendants,  and  judgment  having  been  herein  entered 
pursuant  to  law  in  favor  of  the  plaintiff  and  against  the  defend- 
ant Y.  Z. ;  now,  on  motion  of  A.  T.,  attorney  for  plaintiff : 

Oedeeed,  that  the  action  be  severed,  and  that  the  plaintiff 
may  proceed  against  the  defendant  W.  X.  Sjiaming  all  the  de- 
fendants severally  UMe  not  served] ,  as  if  he  were  the  only  de- 
fendant named  therein. 

[Date.]  [Signature  of]  Clerk. 

'  Entered  by  the   clerk  without    T.   Code  Oiv.  Pro.,  §  456,    and   see 
need  of  application  to  the  covirt.    J^    §  1205. 


Vol.  II.— 30 


466  ABBOTTS  NEW  PRACTICE. 

AETICLE  VIII. 

Supplemental  Pleading. 

FoEMS.  party  ehoold  not  We  leave 

(1020.)  Affidavit  to  move  for  leave  to  to    Berve    a    supplemental 

file  supplemental  pleading.  pleading. 

(1021.) answer  setting  up  pay-  (1023.)  —  granting  leave  to  serve  a 

ment.  supplemental  pleading. 

(1022.)  Order  to  ehow  cause  why  a  (1024.)  Supplemental  complaiiit. 

Form  No.  1020. 
Affidavit  to  move  for  leave  to  file  supplemental  pleading, 

[Title  of  cowrt  and  action.'] 

[  Venue.'] 

A.  B.  being  duly  sworn,  says : 

I.  That  he  is  the  [plaintiff]  above  named ;  that  this  action 
was  commenced  in  tlus  court  by  the  service  of  a  summons  and 
complaint  on  the  day  of  >  18  ;  that  the  action  is 
brought  for  the  purpose  of  [state  'briefly  the  oljeet  of  the  smt, 
as,  the  foreclosure  of  a  certain  mortgage  particularly  described 
in  the  complaint  herein] ;  that  issue  has  been  joined  herein, 
and  the  cause  is  now  upon  the  calendar  of  this  court,  awaiting 
trial. 

II.  Deponent  further  says,  that  he  has  read  the  annexed 
draft  of  the  proposed  supplemental  [complaint],  and  the  faxjts 
therein  stated  are  true,  to  the  best  of  deponent's  knowledge  and 
belief.  That  said  facts  did  not  occur  \pr,  did  not  come  to  the 
knowledge  of  this  deponent,  nor  had  he  any  information 
thereof]  until  after  the  service  of  the  said  original  complaint. 

[Or,  that,  to  the  best  of  his  recollection  and  belief,  the 
plaintiff — w,the  defendant — was  ignorant  of  the  facts  stated  in 
this  supplemental  complaint — or,  answer — until  after  the  service 
of  the  original — complaint — herein.] 

*  [If  am  order  to  show  cause  is  ashed  for,  state  as  tojpre- 
vious  applicaUon  as  in  Form  490,  p.  2,  and  also  the  condvtion 
of  the  cause  as  in  Form  489,  p.  2.] 

[If  the  appUcation  relates  to  answer  or  reply,  add  oath  to 
merits,  see  pp.  446,  7,  VII.] 

[Jurat.]  [Signature.] 
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Form  No.  1021, 

Affidavit  to  move  for  leave  to  file  snpplemeutal  answer  setting 
up  payment. 

[Ti^  of  court  and  action.] 

Y.  Z.,  defendant  above  named,  being  duly  sworn,  says : 
I.  That  this  action  was  commenced  on  the  day  of 

,18    ;  that  issue  was  joined  therein  by  the  service 

of  this  defendant's  answer  on  the  day  of  j  18    , 

and  this  cause  is  now  upon  the  calendar  of  this  court,  awaiting 

trial. 


II.  Deponent  further  says,  that  this  action  is  brought  [upon 
a  promissory  note  alleged  to  have  been  made  by  him,  and  to  be 
held  and  owned  by  the  plaintiff].  That  since  the  joining  of 
the  issue,  viz.,  on  the  day  of  »  18    ,  this  defendant 

paid  to  the  plaintiff  the  sum  of  dollars  in  full  payment 

of  the  note  mentioned  in  the  complaint,  and  of  the  costs,  up  to 
that  day,  accrued  herein. 

[Conclude  as  m  last  Form^  from  the  *.] 


Form  No.  1022. 

Order  to  show  cause  why  a  party  should  not  have  leave  to  serve 
a  supplemental  pleading. 

\AsmFormAi^\,jp.  3,  ormttmg  matter  m  brackets  hefore 
the  J  and  svbstiimting  for  the  itaUc  matter  hetnaeen  theXam.d*i 
ihefoUowi/ng ;]  the  [plaintiff]  should  not  have  leave  to  serve 
the  proposed  supplemental  complaint  [or  other  sv^lemental 
pleading]  [or,  a  supplemental — name  of  pleadvng — setting  up 
the  matters  contained  in  the  annexed  affidavit]. 


Form  No,  1023. 

Order  granting  leave  to  serve  a  supplemental  pleading. 

[Cation  and  recitals  as  in  Form  493,^.  4,] 

Oedeeed,  that  the  [plaintiff]  have- leave  to  make,  file  and 
serve  the  prbposed  supplemental  [complaint]  in  addition  to  [or, 
amended  and  supplemental  complaint  in  place  of  J  the  original 
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[complaint],  and  that  the  service  of  the  copy  thereof,  hereto- 
fore made,  stand  as  the  service  of  the  same  [or,  to  make,  file  and 
serve,  within  days  from  the  entry  and  service  of  a  copy 

of  this  order,  a  supplemental — complaint — in  addition  to— or 
an  amended  and  supplemental  complaint  in  place  of — the  orig- 
inal— complaint — setting  up  the  matters  contained  in  the  affi- 
davit of  A.  B.,  hereinbefore  referred  to— or,  the  notice  of  motion 
— or,  order  to  show  cause — herein]. 

[^  conditions  are  to  he  imposed,  state  them.l 
Enter:  {signature  of  judge  hy  initials  of  name  and  tiUe] 


Form  No.  1024. 
Supplemental  complaint. 

[Title  of  court  and  action.] 

In  and  by  this  supplemental  [and  amended]  complaint, 
which  is  served  under  and  pursuant  to  an  order  of  this  court, 
dated  the  day  of  >  18     >  to  which  reference  is  here- 

by made,  A.  B.,  plaintiff  \co7itinuing  as  in  commencement  of 
cm  original  comjplai/nt,  Form  960]. 


PLEADING.— IX.  MODIFYING  Ao.— COPY  OF  ACCOUNT.      469 


ARTICLE    IX. 

PAETicrn-AES ;  and  Modifting  ok  Steiking  out  Adveesaet's 

Pleading. 

Section  L— Copy  op  accoottt,  ok  bili.  of  pakticitlaes. 
II. — Motion  to  compki.  sepabate  statement. 
in.— Motion  to  make  mohe  definite  and  cebtain. 
IV.— Motion  to  steike  out  a  pleading  ob  matter  thekbpeom. 


SECTION    I. 

COPT   OF   ACCOTJNT,    OB  BILL   OF  PAETICULAES. 

I.  Prodbedings  to  obtain  oopt  of  AC-  bill  of   particulars;    after 

COUNT  BEFEKEED  TO  IN  PLEAMNQ.  default    Under  alternative 

FoEMS.  °i^der 

(10!..)  A«d„l.  10  ol.i,i.  .tfy  of  Sf  ■■  i°.'J^.        "*"•' 

,._,_.•'.  to  in  pleadine. 

proceedings  and  extension  ^^^^^  Affidavit  to  ^tain   further 

of  time,  on  demanding  copy  ^^^^^^^  ^^  ^^^^^^  ^H    ^ 

of  account.  uartioulara 

(1027.)  Copy  of  account.  flO-o  ,  rgL„^   .f      •, 


II.  Bills  of  pabticulaes. 


(1042.)  Notice  of  motion  to  compel 
the    service   of   a  further 
account  or  bill  of  particu- 
(1028.)  AfiBdavit  to  obtain  order  for  lars. 

biU  of  particulars.  (1043.)  Order  for  further  account  or 

(1029.)  Order  to  furnish  a   bill    of  further  biU  of  particulars. 

particulars  (General Form).        (1044.)  Notice  of  motion  to  pieclude 
(1030.)  Another  Form ;  order,  in  the  evidence  for  defect  of  ac- 

alternative,  to  serve  partic-  count  or  particulars. 

ulars  or  show  cause.  (1045.)  Order  precluding  evidence  at 

(1031-10S6a.)Statement  of  particulars  the  trial. 

suitable  to  be  inserted  in        (1046.)  —  striking  out  complaint,  or 

foregoing  Form.  counter-claim  for  not  obey- 

(1037.)  Proof  of  service  of  altema-  ing  order  for  account  or 

tive  order,  and  default.  particulars. 

(1038.)  Order  (peremptory)  to  serve 

I  PBOCEEDINGS  TO  OBTAIN  COPY  OF  ACCOUNT  REPEREED 
TO  IN  PLEADING. 

Form  No.  1025. 
Demand  of  copy  of  account  referred  to  in  pleadings.* 

[Title  of  court  and  action.'] 

I  hereby  demand  that  you  deliver  to  me  within  ten  days  a 

'  The  right  to  proceed  by  this  kind    extends   to   a   case   of   an    account 
of  demand   is' statutory,  and  only    mentioned  in  the  pleading  and  items, 
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copy  [or  if  the  pleading  he  verified,  say :  a  verified  copy]  of 
the  account  \jf  more  thorn  one  account  is  referred  to,  idmtifv 
the  one  demmided^  referred  to  in  the  complaint  \pr,  the  answer] 
in  this  action. 

[Date.']  [Signature  emd  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 


Form  No.  1026. 

Affidavit  to  obtain  stay  of  proceedings  and  extension  of  time,  on 
demanding  copy  of  account.' 

[Title  of  cotirt  and  action.] 
[  Venue.] 

Y.  Z.,  defendant  above  named,  being  duly  sworn,  says,  that 
this  action  was  commenced  by  the  service  of  a  summons  and 
complaint  on  this  defendant,  on  the  day  of  ;  that 

the  action  is  brought  to  recover  the  sum  of  dollars  on  an 

alleged  account  [here  state  cause  of  action — e.  g.,  tKtis]  for 
goods  alleged  to  have  been  sold  and  delivered  by  the  plaintiff 
to  this  defendant ;  that  the  particulars  respecting  such  sale  and 
delivery  do  not  appear  in  the  plaintiff's  complaint,  and  that  this 
defendant  has  demanded  a  copy  of  said  account,  of  which 
demand  a  copy  is  annexed  ;  and  that  this  defendant  is  advised 

such  as  are  proper  matter  of  book  far  as  the  remedy  by  requiring  the  ao- 

account,  or  wluch  were  actually  matter  count  is  sufficient.  Even  then  the  de- 

of  account  between  the  parties.    It  mand  does  not  take  away  the  power  of 

does  not  extend  to  a  case  of  items  of  the  court  to  require  amendment, 

damage,  which  have  not  been  made  A  motion  for  a  further  account  may 

matter  of  account  between  the  parties,  be  made  on  affidavits  similar  to  those 

Compare  the  following  cases:  Ives  v.  relating  to  a  bill  of  particulars. 

Shaw,  31  Bow.  /¥.,  54;  Fullerton  v.  >  iV.   Z   Code  Clir>.  Pro.,  §  531,  le- 

Gaylord,  1  Jtobt,  551;  Dowdney  v.  quiresthat  the  party  pleading  8ii"ac- 

Yolkening,  37  Siiper.  Ct.  (J.   &  8.),  count  "shall,  within  ten  days  after  de- 

313 ;  Johnson  a.  3Iallory ,  2  Bobt,  681 ;  mand  in  "writing,  serve  a  copy  of  such 

Black  11.   Chesser,  12  'Ohio  St.,  621;  account.    But  as  neither  the  plaintiff's 

Bradley  c.  Bailey,  Jf.  T.  Daily  Beg.,  proceedings  are  stayed,  nor  the  do- 

SepL17, 1886;  Blackie  ®.  Neilson,  6  fendant's  time  to  answer  extended  by 

Bosw.,  681;  Clegg  v.  Am.  Newspaper  a  simple  demand,  it  is  sometimes  well 

Union.  7  Abb.  N.  G,  69;  Moore  v.  Bel-  to  obtain  in  the  first  instance  an  order 

loni,  43  Baper.  Ct.  (J.  &  8.),  184.  from  the  court.    Where  no  account  is 

It  has  been  intimated  that  demand-  alleged  in  the  pleading,  but  a  bill  of 

ing  a  copy  of  an  account  precludes  a  particulars  of  the  claim  is  desired,  it 

subsequent  motion  to  make  the  plead-  is  now  common  practice  to  serve  a 

ing  more  definite  and  certain.  M'Kin-  similar  demand,  and  if  that  be  not 

ney  v.  M' Kinney,  Vi  Mow.  Pr.,  32.  complied  with  move  for  an  order  with 

But  this  is  not  to  he  appIiedfBXcept  so  costs.    See  Forms  below. 
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by  his  counsel,  T.  Z.,  who  resides  at  [cfec],  and  verily  believes 
that  he  will  not  be  able  to  answer  the  same  properly  without  a 
copy  of  said  account  [oontimie  as  in  F<mn  1028,  from  the  f]. 


Form  No,  1027. 
Copy  of  account. 
[TitWof  court  amd  action.] 

[Sere  set  forth  the  account  referred  to  in  the  pleadiTig.] 
[Address  to  attorney.'] 

Please  take  notice,  that  the  above  is  a  copy  of  the  account 
demanded  by  you  [or,  referred  to  in  the  complaint — or,  answer] 
in  this  action. 

[Date.]  [Signahtre  and  office  address  of]. 

Attorney  for 

[Verification,  if  pleadmg  is  verified,  as  in  Form  1040, 
s^htituting,  copy  of  the  account  referred  to  in  the — complaint — 
herein,  m  place  of  the  words,  bill  of  particulars  of  the  claim 
of  the— plaintiff — herein.] 

[Affidavit  to  oitam  further  account,  see  Form  1041.] 
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Form  No.  1028. 
Affidavit  to  obtain  order  for  bill  of  particulars. 

[May  serve  previous  demand,  if  costs  of  motion  are  desired:  see  Forms 
1025  and  1039,  1030-6.] 

[Title  of  court  and  action.] 

[  Venue.] 

T.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  defendant  in  this  action^  [or  if  the  affidavit  le 
made  Jyy  another  than  defendant,  state  reason,  and  his  relation 
to  the  cause,  so  as  to  show  means  of  hnowledge].  * 

II.  [State  condition  of  the  cause,  for  i/nsta/nce  thus .']  That 
the  complaint  herein  was  served   on  deponent   [or,  on  the 

'  In  divorce,  affidavit  by  the  party  Week.  Big.,  458  (crim.  con.,  where  the 

was  required  in  Gridley  v.  Gridley,  7  affidavit  relied  on  was  by  the  attorney, 

Civ.  Pro.  B.,  215.  and  denial  of  the  motion  because  it 

Contra,   'Winchell   «.  Martin,  14  was  not  by  the  party  was  held  error). 
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attorney  of  this  deponent]  on  the         day  of  ,  18    ,  and 

that  he  has  appeared  ^  in  the  action,  but  has  not  answered  [or 
that  the  cause  is  at  issue  by  the  service  of  his  answer — hereto 
annexed — or,  on  the        day  of  ];  aHd-th^tthS^Treagonwhy - 

this,a.ppJica±iDn_was-not  sooaer  madeis  as  follows  [staim^the 
exmis&.foT  delay\. 

III.  That  the  cause  of  action  alleged  in  the  complaint  is 
\Jiere  state  it  'hriejly],  and  said  cause  of  action  is.  alleged 
generally  in  the  complaint,  and  without  stating  the  particulars 
of  the  claim  [or,  the  particulars  of  the  property  which  the 
plaintiff  seeks  to  recover]. 

lY.  [If  previous  demomd  has  ieen  made,  allege  it  and 
default.'\ 

Y.  That  defendant  intends  in  good  faith  to  defend  this 
action,  and  that  he  is  ignorant  of  the  particulars  of  the  claim ' 
[or,  of  the  breaches — ace,  as  ahove]  alleged  by  the  plaintiff,  and 
that  it  is  necessary  and  material  to  his  defense  in  this  cause  [and 
to  enable  him  to  answer  herein],  that  he  shall  have  rendered  to 
him  a  bill  of  the  particulars  thereof ;  as  he  is  advised  by  T.  Z., 
his  counsel,  and  verily  believes,  f      ^ 

VI.  [If  an  order  to  show  cause  is  asked  for]  That  no 
previous  application  for  a  bill  of  particulars  [or,  an  order  for 
copy  of  account]  has  been  made  herein  [except,  c&g.j  see  j>.  2]. 

[Also  state  reason  for  asking-  order  instead  of  giving  notice. 
Id.-\ 

YII.  [If  extension  of  time  to  plead  is  asked,  add  oath  to 
merits,  as  in  Form  981, ^j?.  446-47,  VII] 

[Jurat.]  [Signatur^ 

Form  No.  1029. 

Order  to  furnish  a  bill  of  particulars  (General  Form).' 

At  a  special 'term  [cfee.,, 
as  im,  Form  493,  jg.  4]. 
[Title  of  acUon.] 

Upon  the  summons  and  complaint  in  this  action,  and  the 

--«- ; . ■ 

'  Previous  appearance  is  not  essen-  sought.  Powers  v.  Huffhes,  39  Swper. 

tial.    Roosevelt  ii.  Gardinier,  3  Cow.,  Ot.  (J.  &  S.),  482. 
483;  Watkins  v.  Brown,  5  Ark.,  197.  ^  By  the  former  practice  the  order 

« It  should  appear  from  the  affl-  was  not  absolute,  but  in  terms  that  the 

davit  or  otherwise  that  the  defend-  plaintiff  furnish  a  bill  of  particulars 

ant  has  not  equal  facilities  with  the  by  a  certain  day,  or  show  cause  (see 

plaintiff  for  obtaining  the  information  next  Form).    Roosevelt  v.  Gardinier,  3 
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annexed  affidavit  [and  the  pleadings  in  this  action],  let  the 
[plaintiff],  on  or  before  the         day  of  ,  18     ,  deliver  to 

the  [defendant]  a  [verified]  bill  of  particulars  *  of  the  demand 
for  which  this  action  is  brought  f.or,  of  the  counter-claim  set  up 
in  his  answer,  to  wit — may  indicate  particulars  ^  as  in  Forms 
1031  to  1036  (pelow)'],  f  and  in  the  meantime  let  all  further 
proceedings  on  the  part  of  the  [plaintiff]  be  stayed,*  and  let  the 
[defendant]  have  days  further  time  ^  to  answer  \or,  reply], 

demur,  or  take  such  other  proceedings  as  he  may  be  entitled  to, 
after  the         day  of  [or,  after  the  service  of  such  bill]. 

\_If  previous  demand  was  made  am-d  disregarded  may  add 
costs  of  motion.'] 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.'] 


Form  No.  1030. 

Another  Form ;  order,  in  the  alternative,  to  serve  particulars  or 
show  cause.* 


[As  in  last  Form,  inserting  at  the  * ;]  or  let  [plaintiff] 
show  cause  before  me  [or,  this  court]  at  [dc],  on  [dec],  why 
he  should  not  deliver  such  bill,  or  in  default  thereof  be  pre- 
cluded from  giving  evidence  at  the  trial  in  support  thereof. 
[And,  if  short  time  is  fixed,  add  at  end :  service  hereof  on  or 
before  the  day  of  ,  shall  be  sufficient.] 

Com.,  463.  If  absolute,  the  court  will  Life  Ins.  Co.,  84  iV.  F.,  493,  dismiss- 
not  dismiss  the  suit  on  default  in  com-  ing  appeal  from  23  Bun,  167. 
plying,  without  a  further  order.  Brew-  For  an  order  for  particulars  of 
ster  ®.  Sackett,  1  id.,  571.  But  under  fraud  in  general  assignment  for  bene- 
the  Code,  an  order  for  a  bill  may  be  fit  of  creditors, — Claflin  v.  Smith,  18 
made  by  the  court;  and  it  is  common  Abb.  N.  0.,  205. 
practice  to  make  now  an  absolute  or-  For  an  order  for  particulars  of  a 
der,  in  the  first  instance,  after  both  charge  of  fraud  in  conspiring  to  with- 
parties  hate  an  opportunity  of  being  hold  evidence, — Leigh  ».  Atwater,  2 
heard  on  the  motion.  Abb.  N.  C,  419. 

A  demand  that  the  adverse  party's  '  This  clause  is  necessary  in  order 
pleading  be  made  more  definite  and  to  effect  a  stay.  Vermont  Academy- 
certain  may  be  inserted  as  part  of  this  of  Medicine  v.  Landon,  2  Wend,,  621. 
inotion,in  the  alternative, or  otherwise.  *  The  stay  does  not  enlarge  time  to 

'  A  sweeping  clause  specifying  no  plead.    Volume  I,  p.  435. 

details  is  usually  improper.   Hubbard  ,       *  See  notes  to  last  Form. 

«,  Otis,  17  Weekly  Big.,  348.  If  this  order  is  made,  as  is  usual. 

For  the  form  of  an  order  for  bill  out  of  court,  and  without  notice,  the 

of  particulars  of  evidence  of  fraud  or  time  fixed  should  be  within  twenty 

false  representations  in  procuring  life  days,  in  order  to  sustain  the  stay  of 
insurance,— see  Dwight  «.  Gennania,j)roceedings,— see  Vol.  I,  p.  437. 
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(1031-1036a.)    STATEMENT  OP  PARTICULARS  SUITABLE  TO  RH 
INSERTED  IN  FOREGOING  FORM. 

1031.  In  action  on  a  bond;  substitute  between  •  and  f  in  Form  1028]— of 
the  breaches  of  the  bond,  on  which  this  action  is  brought. 

1033.  In  action  for  money  paid,  &e.;  substitute  between  *  and  ■(■  in  F»m 
1038] — of  the  dates  of  the  alleged  purchases  and  sales,  the  kinds  and  amounts 
of  goods  alleged  to  have  been  purchased  and  sold,  the  names  of  the  persons 
and  firms  to  and  from  whom  such  sales  and  purchases  were  made,  the  amounts 
received  and  paid  by  his  said  firm  in  making  said  purchases  and  sales,  and 
where  and  when  each  such  purchases  and  sales  were  made,  and  when  and 
where  the  goods  so  purchased  and  sold  were  received  and  delivered,  and  the 
names  of  the  persons  or  firms  to  whom  and  from  whom  goods  were  deliv- 
ered and  received. 

1033.  In  action  for  conversion:  substitute  between  •  and  f  in  Form  1038]— 
of  the  goods,  chattels,  fixtures  and  other  personal  property  alleged  to  have 
been  carried  away  and  converted  by  the  defendant,  with  a  statement  of  the 
alleged  value  of  each  article,  piece  or  portion  thereof  so  alleged  to  have  been 
converted. 

1034.  In  action  ofcrim.  con.:  substitute  between  *  wnd  f  in  Form  1028]— of 
the  particular  times  and  places  at  which  he  expects  or  intends  to  prove  that 
any  acts  of  adultery  or  criminal  intercourse  took  place  between  the  defendant 
and  the  wife  of  the  plaintiff,  and  of  the  particular  times  and  places  at  which 
he  expects  or  intends  to  prove  that  the  defendant  confessed  any  such  act  of 
adultery  or  criminal  intercourse. 

1085.  In  slander :  substitute  between  "  and  f  in  Form  1038]— of  the  partic- 
ular place  or  places  at  which,  and  the  names  of  the  persons  \pr,  some  of  them 
on  each  occasion]  in  whose  presence  he  expects  or  intends  to  prove  the  de- 
fendant uttered  the  alleged  slanderous  words  set  forth  in  the  complaint.' 

1036.  In  libel; "  substitute  between  *  and  f  in  Form  1038]— of  the  name  of 
every  person  and  firm  to  whom  he  intends  to  prove  the  alleged  libelous  state- 
ment was  published,  giving  the  names  of  the  towns  and  cities  in  which  such 
persons  respectively  reside  [or  thus:  the  names  of  the  persons  who,  by  reason 
of  the  matters  in  the  complaint  alleged,  ceased  or  refused  to  contribute  or 
donate  any  further  sums  of  money  to  the  plaintiff]. 

1036(1.  Items  of  damage  by  loss  of  cwfeua']— of  the  sales  and  profits  that 
plaintiff  has  lost  by  reason  of  defendant's  alleged  libels,  as  claimed  and  alleged 
in  plaintifE's  complaint  herein,  giving  the  names  of  the  persons  whose  custom 
has  been  lost  and  their  places  of  business  respectively,  and  the  times  when 
and  places  where  such  losses  have  occurred,  as  well  as  the  dates  and  amounts 
of  any  transactions  or  sales  or  orders  which  the  plaintiff  lost  the  benefit  of  by 
reason  of  the  defendant's  alleged  libels  and  of  the  plaintifE's  losses  thereon 
specifically.] 

I ~ 

>  This  is  from  the  order  entered  in         »  Sustained  in  New  York  Infant 

Stiebeling  «.  Lockhaus,  21  E/un,  457.  Asylum  v.  Roosevelt,  35  Eun,  501. 
The  words  in  brackets  are  here  in-         '  Sustained  by  American,  &c.,Fafr 

sorted  in  deference  to  the  ruling  in  ric  Co.  v.  Eureka,  &c.,  Hose  Co.,  18 

Dempewolf  «.  Hills,  53  Super.  Ct.  {J.  Abb.  JUT.  O,  70. 
c6  8.),  105. 
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Form  No.  1037. 
Proof  of  seirvice  of  alternative  order,  and  default. 

[Title  of  court  and  action.] 
[  Vemie.] 

M.  N.,  being  duly  sworn,  says :  that  he  is  managing  clerk 
in  the  office  of  the  [defendant's]  attorney  herein ;  that  on  the 
day  of  ,  at  ,  he  served  a  copy  of  the  annexed 

affidavit  and  alternative  order  for  a  bill  of  particulars  upon  the 
[plaintiff's]  attorney  herein,  by  delivering  the  same  personally 
to  him  [or  other  mode,  see  Vol.  I,  p.  403,  cfec],  and  that  no  bill 
of  particulars  in  this  action  has  been  served  on  the  [defendant's] 
attorney  herein. 

[Jurat.]  [Signature.] 

Form  No.  1038. 

Order  (peremptory)  to  serve  bill  of  particulars ;  after  default 
under  alternative  order. 

At  a  special  -term  [cfec, 
as  in  Form  493,^.  4], 
[Ti^  of  action.] 

On  the  complaint  [or,  the  pleadings]  herein  and  the  an- 
nexed order  to  show  cause  and  affidavit  of  M.  N.  [amd  if  de- 
fault is  made,  add,  and  on  reading  and  filing  proof  by  the 
affidavit  of  M.  N.,  of  due  and  timely  service  of  said  order  to 
show  cause  and  affidavit,  and  that  no  bill  of  particulars  has 
been  served]  ;  and  after  hearing  A.  T.,  of  counsel  for  , 

and  T.  Z.,  of  counsel  [or,  no  one  appearing]  for  in  op- 

position thereto ;  and  due  deliberation  having  been  had,  now, 
on  motion  of  A.  T.,  attorney  for  ; 

Oedered,  that  the  [plaintiff's]  attorney  deliver  to  the  [de- 
fendant's] attorney  a  bill  of  the  particulars  of  {here  indicate 
the  points  desired,  as  in  Forrns  Nos.  1 029, 1031  to  1036a]  within 
days  from  the  service  of  this  order ;  or  in  default  thereof 
that  he  be  precluded  from  giving  evidence  at  the  trial  in  support 
of  said  [counter-claim] ;  and  in  the  meantime,  let  all  further  pro- 
ceedings in  this  action  on  the  part  of  the  [plaintiff]  be  stayed. 
[And  it  is  further  ordered,  that  the — defendant — have 
days  further  time  after  the  time  above  limited,  or  from  the 
service  of  such  bill  if  sooner  served,  within  which  to  [answer 
the  complaint,  or  to  demur,  or  make  such  motion  as  he  may  be 
advised]. 

[Authentication,  as  in  Form  493,  p.  4,  of  this  Vol.] 
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Form  No.  1039. 


Bill  of  particulars. 


\_Title  of  court  and  action}] 

The  following  is  a  bill  of  particulars  of  the  claim  for  which 
this  action  is  brought  [or,  the  counter-claim  in  the  answer 
herein  is  set  up — or,  of  the  matters  called  for  by  the  demand 
—or,  order — made  herein  the  day  of  ,  18    ] :' 

[Here  set  out  the  items  with  precision  and  certamty ;  and 
if  amy  of  the  items  or  their  dates  cannot  he  given,  state  that 
J  act,  giving  tlie  reason  for  such  omission.    Far  instance,  in  an 
action  for  money  paA,d,  thus:] 
The  defendants,  composing  the  firm  of  B.  &  H., 

To  the  plaintiff,  Dr. 

For  the  following  remittances  of  E.  M.,  the  plaintiff,  from 
New  York,  to  B.  C  &  Co.,  at  New  Orleans,  for  the  use  of  the 
defendants  B.  &  H.,  of  New  Orleans,  at  tlieir,  the  said  B.  & 


'  It  is  not  essential  that  the  bill 
have  a  caption;  and  hence  an  error 
in  inserting  a  caption  which  wrongly 
designates  the  defendant,  may  be 
disregarded  if  he  has  not  been  mis- 
led. Benson  ».  Browu,  10  Wend., 
359.  Where  the  nop-joinder  of  a 
joint-debtor  is  waived  by  omitting  to 
plead  it,  the  objection  that  the  bill 
was  not  made  out  against  him  also, 
falls  too.    Gay  v.  Gary,  9  Ooio.,  44. 

''  The  account  should  state  all  the 
facts  which  the  party  will  prove. 
Kellogg  V.  Paine,  8  How.  Pr.,  339. 
The  dates  must  be  stated  in  the  bill; 
and  if  the  party  cannot  state  the 
precise  day,  he  must  state  the  year 
and  the  month,  if  he  can  (Humphry 
V.  Cottleyou,  4  Cow.,  54 ;  s.p..  Morgen  v. 
Burrough,  (N.  J.,  1887)  8  AUan.  Sep., 
517);  and  the  time  stated  in  the  bill  is 
material.  Quin  v.  Astor,  3  Wend., 
577 ;  but  compare  Duncan  v.  Ray,  19 
id.,  530.  A  general  allegation  that  the 
plaintiff  claims  the  same  items  for 
every  other  date  within  a  long  period, 
is  not  a  fair  compliance. 

An  item  of  "  cash "  must  show 
whether  it  was  lent  to  defendant,  or 
paid  for  him,  or  received  by  him  for 
plaintiff's  use.  A  charge  of  a  note 
should  show  whether  it  was  made  by 
defendant,  or  if  made  by  some  one 
else,  whether  it  was  sold  tp  the  de- 


fendant or  delivered  to  him  for  collec- 
tion.   Stanley  v.  Millard,  4  Sill,  50. 

Stating  an  item  as  "amount  ad- 
vanced "  is  not  enough.  Moran  ». 
Morrissey,  18  Abb.  Pr.,  131 ;  8.  c,  less 
fully,  38  Sow.  Pr.,  100.  Where  the 
plaintiff  has  already  rendered  an  ac- 
count of  the  items  of  his  demand,  it 
is  sufficient  in  a  bill  of  particulars  to 
refer  to  it  generally  as  an  account 
rendered,  without  restating  the  items, 
unless  the  court  order  further  partic- 
ulars (Goodrich  ad^.  James,  1  Wend., 
389) ;  Ijut  a  reference  to  balance  due 
on  settlement.  &c..  was  held  insuffi- 
cient in  Wetmore  <d.  Jennys,  1  Barb., 
53. 

PlaintifiE  is  not  to  be  required  to 
include  the  items  with  which  he 
credits  the  defendant.  Ryckman  v. 
Haight,  15  Johns.,  333;  Williams  v. 
Shaw,  4  Abb.  Pr.,  309  (actions  for 
price  of  goods  sold).  And  see  Case 
11.  Pharis  (1887),  8  N.  T.  State  Sep., 
548.  The  English  practice  requires 
him  to  do  so.  1  K(Z(f  s  Pr.,  598.  It 
may  be  otherwise  of  an  action  for 
the  balance  of  an  account,  as  stated. 

A  bill  containing  items  of  service 
sued  for  but  not  placing  a  value  on 
any  one  item,  but  only  on  the  aggre- 
gate—held  insufficient-  Colwell  v. 
Ludlam,  1  Month.  L.  Bvl.,  43. 
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H.'s  special  instance  and  request,  to  be,  by  the  said  B.  C,  & 
Co.,  applied  to  the  payment  of  the  indebtedness  of  B.  &  H., 
and  which  several  suras  were  in  the  course  of  mail  received 
and  realized  by  them,  and  applied  to  the  payment  of  the  busi- 
ness and  indebtedness  of  the  said  firm  of  B.  &  H. 
1861,  May  3.     Checks  of  the  Mechanics'  Bank  of 
Ifew  York  to  the  branch  bank  of  New  Orleans, 
remitted  from  Kew  York  to  New  Orleans  by 
the  plaintiff,  as  above  mentioned,  to  B.  C.  & 
Co.,  on  this  day,  for  account  of  the  defendant, 
and  at  the  defendant's  request,        .        ;        .    $3,000  00 
[And  other  items  in  like  detail.'] 

Also  interest  on  the  aforesaid  several  amounts,  from  the 
dates  of  their  respective  remittances  and  payment.^ 
[Date.]  [Signature  cmd  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 


Form  No.  1040. 

Verification  of  bill  of  particulars,  or  account  referred  to  in 

pleading." 

[  Venue.] 

A.  B.,  of  said  city,  being  duly  sworn,  says :  that  the  fore- 
going is  a  correct  bill  of  particulars  of  the  demand  for  which 
this  action  is  brought  [or,  of  the  counter-claim  set  up  in  his 
answer  herein — or,  of  the  account  referred  to  in  the  complaint 
— or,  answer  herein]. 

[Jurat.]  [Signature.] 

Form  No.  1041. 
Affidavit  to  obtain  further  account  or  further  bill  of  particulars.^ 

[Title  of  court  a/nd  action.] 
[  Venue.] 

Y.  Z.,  the  [defendant]  herein,  being  duly  sworn,  says: 

'  This  Form  was  sustained  in  Mat-  omitted,  when  the  party  is  entitled  to 

thews  V.  Hubbard,  47  If.  Y.,4S8.  a  verified  bill  or  account,  return  the 

^  If  the  party  does  not  make  the  paper  with  notice  of  the  objection, 

verification,  add  clauses  such  as  are  Volume  I,  pp.  426,  433 ;  Dennison  v. 

required  in  verification  of  a  pleading  Smith,  1  Oal,  437 ;  Paine  v.  Smith,  32 

by  another  than  the  party.    See  p.  Wise,  335 ;  Hoag  v.  Weston,  10  Oiv. 

439,  &c.    See  Baremore  v.  Taylor,  53  Pro.  B.  {Browne),  92. 

Super.  Ot.  (J.  as.),  119.  »  If  a  bill  is  defective,  the  appli- 

If  verification  is  insufiBcient,  or  cant  shoxild  apply  for  an  order  for  a 
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til  at  the  [plaintiff]  herein,  in  pursuance  of  an  order  requiring 
him  so  to  do  [or,  voluntarily — or,  on  request  of  deponent's  at- 
torney], served  upon  the  [defendant's]  attorney  a  copy  of  the 
account  alleged  in  [plaintiff's  complaint]  [or,  served  on,  c&c., 
,  a  bill  of  particulars],  of  which  the  annexed  is  a  copy; 
and  that  said  copy-account  [or,  said  bill]  is  defective,  and  in- 
suflScient  to  enable  the  [defendant]  to  [answer  or  to  proceed  to 
trial],  in  that  it  does  not  state  tlie  dates  of  the  several  items  [or 
otherwise  specifying  the  defect^']  :  and  that  a  further  and  better 
account  [or,  bill  of  particulars]  in  this  respect  is  essential  and 
material  to  the  defense  of  the  defendant  in  [or,  the  prosecution 
of]  this  action  [state  reason,  or  sa/y :  for  the  reasons  stated  in 
the  affidavit  on  which  said  bill  of  particulars  was  ordered]. 
[Jurat.^  [Signiatftire."] 

Form  No.  1042. 

Notice  of  motion  to  compel  the  service  of  a  farther  acconnt  or  bill  of 

particulars. 

[As  in  Form^%%,p.  1,  substit/uimg  for  the  itaUc  dame 
tetween  the  %  o^^  the  "If,  requiring  the  said — plaintiff — to  serve 
a  further  bill  of  particulars  of — i/ndiGati/ngthe  respects  in  which 
further  pa/rticularity  is  desired,  as  in  Forms  1031-1036,  of 
this  Vol.} 

Form  No.  1043. 
Order  for  farther  account  or  further  bill  of  particulars. 

[As  in  Form  1029,  inserting  the  word  "  further,"  lefore 
"bill  of  particulars ; "  or,  substituting  there  the  words  " further 
account  or  bill  of  particulars  of  the  matters  of  account  referred 
to  in  the  complaint  herein."] 


Form  No.  1044. 

Notice  of  motion  to  preclude  evidence  for  defect  of  acconnt  or 
particulars. 

[Title  of  court  and  action.'] 

Please  take  notice,  that  on  the  original  and  further  bill  of 

further  bill,  unless  it  is  so  clearly  eva-         '  Not  perhaps  essential  in  the  no- 

sive  as  to  justify  a  dismissal  of  the  ac-  tioe  if  the  defect  is  apparent  on  the 

tion.  Purdy  v.  Warden,  18  Wend.,  671 ;  face  of  the  bill.    Colwell  v.  SpofEord, 

Stanley  v.  Millard,  4  Bill,  50 ;  Com-  W.  Y.  Daily  Beg.,  Jan.  26, 1881,  Bai- 

monwealth  v.  Davis,  11  Pick.,  135.  rett,  J. 
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particulars  and  the  orders  for  the  same  heretofore  served  by 
the  [plaintiff]  upon  the  attorney  of  the  [defendant]  ;  and  upon 
the  affidavit  of  T.  Z.,  veiified  the  day  of  ,  18    ,  a 

copy  of  which  is  herewith  served  :* 

{Or,  that  on  the  order,  a  copy  of  which  was  served  on — 
plaiEtiffs — attorney  on  the         day  of  j  18     ,  requiring 

the — plaintiff — to  serve  a — further — bill  of  particulars  on  the 
attorney  for  the — defendant — on  or  before  the  day  of 

,  18    ,  and  on  the  affidavit  of  M.  N.,  verified  the 
day  of  5  18    ,  that  no  such  bill  has  been  served :] 

The  undersigned  will  move  this  court  at  a  special  term  there- 
of to  be  held  at  [chambers]  at  the  County  Court  House  [or,  City 
Hall],  in  the  city  of  ,  on  the  day  of  ,  at  the 

opening  of  the  court,  [or,  o'clock  in  the  noon,]  or 

as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  pre- 
cluding the  [plaintiff]  from  giving  evidence,  on  the  trial  of  this 
action,  of  the  following  matters  alleged  or  referred  to  in  his 
[complaint — or,  of  the  following  items  contained  in  the  account 
— or,  bill  of  particulars — or,  further  account — or,  bill,  t&G.], 
served  by  said  [plaintiff]  upon  the  attorney  of  the  [defendant], 
to  wit  [here  speedy  particularly  the  matters  not  stated,  or  de- 
fectwdy  stated],  or  for  such  other  or  further  relief  as  may  be 
just,  and  for  the  costs  of  this  motion. 

[Date.]  [Signatitre  and  office  address  of] 

Attorney  for  [moving par^J. 

[Address]  To  , 

Attorney  for  [adverse party]. 


Form  No.  1045. 
Order  precluding  evidence  at  the  trial. 

At  a  special  term  [c&c, 
as  in  Form  493,  j?.  4]. 
\TiUe  of  ddionP] 

On  reading  [and  filing]  the  affidavit  of  T.  Z.,  verified  the 

day  of  5 18     ,  and  tlie  original  and  further  bills  of 

particulars  herein,  and  the  orders  for  the  same  [or,  the  order,  a 

'  This  is  the  better  practice,  rath-  such  order  was  obtained);  Whitehall, 

er  than  to  rely  on  excluding  the  ev-  &c.,  R.  R.  Co.  ®.  Myers,  16  Ahb.  Pr.,  N. 

idence  at  the  trial,  without  a  previous  B.,  34  (bill  of  particulars,  holding  it 

order  to  exclude.    Moore  •».  Belloni,  error  to  exclude  at  the  trial  if  no 

43  Super.  Ct  (J.  & 8.),  184  (refusing  to  previous  order  was  obtained), 
exclude  items  of  account  because  no 
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copy  of  which  was  served  on  ,  on  the  day  of 

,18     ,  requiring  the  to  serve  a  further  ac- 

count— or,  bill  of  particulars — on  or  before  the  day  of 

,  18     ,  and  the  affidavit  of  T.  Z.,  verified  the 
day  of  ,  18    .  that  no  such  further  account — or,  bill— 

h;is  been  served]  ;  and  after  hearing  T.  Z.,  of  counsel  for  the 
[ilefendant],  and  A.  T.,  of  counsel  [or,  no  one  appearing  for  the 
plaintiff]  in  opposition ;  now,  on  motion  of  T.  Z.,  attorney  for 
the  [defendant] : 

Okdeeed,  1.  That  the  [plaintiff]  be  precluded  from  giving 
any  evidence  on  the  ti'ial  of  this  action,  in  support  of  the  mat- 
ters whereof  he  has  failed  to  render  a  [further  or  snfiicient] 
bill  of  particulars  indicated  in  the  order  [to  show  cause]  above 
referred  to  [or  may  state  them,  here,  as  thus :  any  evidence  of 
the  account  and  the  items  thereof  mentioned  in  the  answer  of 
the  defendant  Y.  Z.  herein,  except  only  so  far  as  may  be  neces- 
sary to  establish  the  single  defense  of  account  stated  and  settled 
between  the  parties^]. 

2.  That  the  [plaintiff]  pay  to  the  [defendant]  dollars 

costs  of  this  motion. 

[Authentication  as  in  Form  4:93,  jp.  4  of  this  Volume.] 


Form  No.  1046. 

Order  striking  out  complaint,  or  counter-claim  for  not  obeying  order 
for  account  or  particulars." 

At  a*  special  term  [dac,  as  in  Form 
493,  ^.  4,  o/  this  Volume]. 
[Title  of  action.] 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
day  of  ,  18     ,  and  the  order  to  show  cause  granted 

thereon  [or,  the  notice  of  this  motion],  dated  ,  18 

[and  on  proof  of  due  service  thereof],  and  after  hearing  T.  Z., 
of  counsel  for  [defendant],  and  A.  T.  [or,  no  one  appearing], 
for  in  opposition,  and  due  deliberation  having  been 

had ;  now,  on  motion  of  T.  Z.,  attorney  for  [defendant] : 

'  See  Goln^  v.  Patten,  1  Daly,  168 ;  Wilson  v.  Fowler,  44  Sun,  89  (coun- 

B.c.,n  Abb.  Pr.,  SS9.  ter-claim);   Baremore  v.  Taylor,  58 

'For  approval  of  this   practice  Super.  Ct.  (J.  &S.),lld(,Aeiease).  No- 
see  Gross  V.  Clark,  87  If.  T..  372,  376;  tice  of  motion  or  order  to  show  cause 
B.  c,  1  Giv.  Pro.  B.,  464,  and  13  Week,  may  readily  be  adapted  from  Forms 
J94(7.,434;  affi'g  1  Civ.  Pro.  B..  17;  488,  491,  and  the  recitals  in  1044. 
S.  C,  11  Beporter,   583  (complaint); 
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Obdeh^d,  1.  That  the  complaint  [or,  the  counter-claim  in 
the  answer]  herein  be  stricken  out,  and  the  [defendant]  have 
judgment  dismissing  the  same  with  costs  [it  is  usual  to  add^~\, 
provided  that  if  the  [plaintiff]  within  days  serve  on  the 

[defendant's]  attorney  a  bill  of  particulars  as  required  by  the 
order  of  made  herein  the  day  of  j  18    , 

and  comply  in  all  respects  with  said  order,  and  pay  the  costs  of 
this  motion  below  stated,  then  this  motion  be  denied.* 

2,  That  the  [plaintiff]  pay  to  the  [defendant]  dollars, 

costs  of  this  motion. 
Enter :  [signature  oj' Judge  with  initials  of  name  and  title,] 


SECTION   n. 

MOHOK  TO  COMPEL   SEPARATE   STATEMENT   OF    CAUSES   OF   ACTION, 
DEFENSES,  &0. 

FoEMS.  r^ 

(.1047.)  Notice  of  motion  to  compel  (1048.)- Order  requiring  the  plaintifl 
separate  statement  of  causes  to  separately  state  and  num- 

of  Action.  ber  his  causes  of  action. 

Form  No.  1047. 
Notice  of  motion  to  compel  separate  statement  of  causes  of  action.* 

[As  in  Fovm  488,  j?.  1,  omitting  clause  'between  the  f  and  J, 
and  suhstii/utin^  for  the  itaUc  clause  between  the  X  and  the  % 
ike  following:]  that  the  plaintiff  be  required  to  serve  an 
amended  complaint  in  this  action  wherein  he  shall  set  forth, 
and  number  the  same,  his  statement  of  the  facts  which  consti- 
tute his  alleged  cause  of  action  against  "the  defendant  [indicat- 
ing one,  as  thus  ,•]  for  trespass  to  the  property*  of  the  plaintiff, 
and  wherein  he  shall  set  forth  separately  in  another  count,  and 

'  See  "Wetmore  «.  Jennys,  1  Barb.,  person  by  the  same  tort  is  a  separate 

53.  cause  of  action.  Compare  W.  T.  Code 

'  In  case  of  default  draw  affidavit  Civ.  Fro.,  §  484,  subds.  4  and  6 ;  and 

of  default  as  in  Form  1037,  substitut-  Gilbert  v.  Pritchard,  46  Sun,  46,  where 

ing  "order  to  strike  out  complaint,"  it  was  held  that  injuries  to  person  and 

&c.,  in  place  of  "affidavit  and  alter-  property  by  the  same  tort  may  be 

native  order  for  a  bill  of  particulars."  stated  as  one  cause  of  action ;  and  this 

3  Directions  as  in  first  note  to  Form  is  the  better  opinion  so  far  at  least  as 

1049.     _    ^  the  right  to  state  them  as  such  is 

*  This  illustration  is  taken  from  concerned;  s.  p.,  Bebinger  v.  Sweet,  1 

Gunn  V.  Fellows,  41  Sun,  257,  where  Abb.  If.  C,  263;  b.  c,  6  Sim,  478. 

such  a  motion  was  granted.    But  the  Whether  plaintiff  can  sue  on  them 

decision  is  questionable.  It  was  there  separately  is  perhaps  another  question, 

held  that  while  injuries  to  real  and  There  is  a'  different  limitation  upon 

personal  property  by  one  and  the  same  the  demands.    iV.  T.  Code  Cm.  Fro.,      "    • 

tort  are  regarded  as  constituting  a  g§  888,  883. 
single  cause  of  action,  injuries  to  the 

Vol.  II.— 31 
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number  the  same,  his  statement  of  the  facts  which  cotistitnte  hie 
alleged  cause  of  action  against  defendant  [indioatrng  another,  at 
thus:'\  for  assault  and  battery. 

\_I)ate.']  [Signature  and  office  address  of] 

[Address'],  To  ,  Attorney  for  [naming ^piMn]. 

Attorney  for  [adverse  pa/riy]. 


Form  No.  1048. 

Order  reqniring  the  plaintiff  to  separately  state  and  nnmber  Ms 
causes  of  action.' 

[Title  {court  order)  and  recitals,  according  to  the  case;  see 
Form  493,  j?.  4.] 

Oedeeed,  1  [see  relief  stated  in  notice  in  last  Form  above, 
and  add'\  with  leave  to  the  [defendant]  to  answer  or  demur  to 
such  amended  complaint  [or,  to  reply  or  demur  to  such  amended 
answer]  within  twenty  days  from  the  service  of  the  same. 

2.  That  in  default  of  the  service  of  such  amended  complaint, 
the  complaint  herein  shall  be  stricken  out. 

3.  That  the  plaintiff  pay  to  the  defendant  dollars  costs 
of  this  motion. 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 


SECTION    III. 
MOTION   TO   MAKE   MOEE   DEFIMTIE   AST)   OEETAIN. 

FOKHS. 

(1049.)  Notice  of  motion  to  mate  a        (1050.)  Order  that  pleading  be  made 
pleading  more  definite  and  more  definite  and  certain, 

certain. 

Form  No.  1049. 
Notice  of  motion  to  make  a  pleading  more  definite  and  certain.' 

[As  in  Form  488,  p.  1,  of  this  Yolume,  omitting  the  matter 

'  This    application   is    frequently  relevant  the  commingled  matter  if  it 

joined  with  one  to  make  more  definite  be  not  enough  to  constitute  a  separate 

and  certain.  cause  of  action.    Trenndlich  a  Hall, 

The  prayer  for  other  and  further  7  Civ.  Pro.  R.,  62. 
relief  wiU  justify  striking  out  asir-  2  jyioyg  within  30  days  after  service 
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m  Irachets  following  the  f,  and  suhsUiuting  for  the  italic 
cltmse  between  the  X  and  T[  the  following  :'\  requiring  the 
complaint  [or,  answer]  herein  to  be  made  more  definite  and 
certain  {here  state  the  respects  wherein  more  certainty  is  desired, 
as  thus:''-]  by  showing  the  kind,  character,  amount  and  value  of 
merchandise  stated  by  the  plaintiff  to  have  been  shipped  to 
defendant. 

[Or  thus:  by  describing  particularly,  by  metes  and  bounds, 
the  premises  mentioned  therein.] 

[Or,  by  setting  forth  any  provisions  of  the  charter  of  the 
Illinois  and  St.  Louis  Bridge  Company,  and  any  provisions  of 
the  laws  of  the  States  of  Illinois  and  Missouri  respectively,  by 
or  under  which  it  is  claimed  by  the  plaintiff  that  the  stockhold- 
ers of  said  company  are  severally  liable  as  alleged  in  such 
subdivision  of  said  complaint.] 

[Or,  by  stating  the  nature  and  grounds  of  the  alleged 
indebtedness  of  the  defendant  to  the  plaintiff.] " 


Form  No.  1050, 

Order  that  pleading  be  made  more  definite  and  certain. 

[Caption  {court  order)  and  recitals  as  in  Form  493,  p.  4,  of 
this  Volume.'] 

Oedeeed,  1.  That  within  days  after  service  of  a  copy 

of  this  order  upon  the  [plaintiff's]  attorney,  the  [plaintiff]  serve 
upon  the  [defendant's]  attorney  a  copy  of  the  complaint  [or, 
answer]  amended  [here  state  in  what  respect,'  see  last  Form\ 

y.  That  within  [the  same  time]  the  pay  to  the  [de- 

fendant's] attorney        dollars  costs  of  this  motion. 

of  the  pleading  objected  to,  and  be-  special  demurrer,  for  which  this  mo- 
fore  noticing  for  trial,  and  before  an-  tion  is  a  substitute,  the  notice  should 
swering,  demurring  or  replying  to  the  point  out  the  defects  of  the  pleading 
pleading,  or  obtaining  any  extension  as  distinctly  as  possible.  Gilmore  ». 
of  time  to  do  so,  unless  the  right  to  Norton,  10  Kans.,  491 ;  Kerr  ».  Reece, 
move  be  reserved  therein.  27  id.,  338;  O'Connor  v.  Koch,   56 

If  it  does  not  appear  that  the  appli-  Mo.,  353 ;  Carney  ».   Bernheimer,   8 

cant  is  embarrassed  by  indeflniteness,  Month.  L.  Bui.,  33;  Truesdellu  Hull, 

&c.,  apply  on  affidavit  showing  how.  35  Minn. ,  468;  s.  c  ,  39  Northw.  Bep., 

If  order  to  show  cause  is  asked,  add  73;  Nischke  ii.  Wirth,  66  Wis.,  470; 

allegations  under  N.  T.  Gen.  Rules;  s.  c,  38  Northw.  Bep.,  343. 
see  p.  3.                                 '  2  Under  a  motion  for  judgment  as 

If  defendant  moves  make  affidavit  frivolous,  and  for  other  relief,  irrel- 

of  merits.    Bingham  v.  Bingham,  1  evant   matter,  may   be  struck  out. 

Cis.  Pro.  B„  166.    For  Form,  see  pp.  Thompson  a,  Erie  Railway  Co.,  45 

446, 447,  Vn.  N.  T.,  468. 

'  In  analogy  to  the  practice  on 
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3.  That  in  default  of  such  service  and  payment  the  complaint 
[or,  answer — or  specify  partdculcM'  allegations^]  be  stricken  out. 

[4.  Meanwhile  let  all  further  proceedings  by  the  plaintiff  be 
stayed.] 

5.  That  the  time  for  the  defendant  to  answer  [or,  reply], 
demur,  or  take  any  other  action  to  which  he  may  be  entitled  is 
extended  until  the  expiration  of  twenty  days  after  such  amend- 
ed [complaint]  shall  have  been  served  on  his  attorneys. 

Enter :  [signature  of  Judge  by  initials  of  namns  and  title.] 


SECTION   IV. 

MOTION   TO   STRIKE   OUT  A   PLEADING   OB  MATTER  THEEEFEOM. 

I.  Steikwq  out  pleading  foe  contempt.  irrelevant,   redundant,  or 
Forms.  scandalous  matter. 

(1051.)  Order  striking  out  pleading        (1066.)  Order  striking  out  irreleYant, 
for  refusal  of  a  party  to  redundant,  or   scandalous 

obey  an  order  of  the  court.  matter. 

II.  StBISINO     OCT     PLEADINQ,     <feo.,     AS  IV.    COMPEtUNG  ELXOTIO!), 

/,„_„  V    .«.-.     ., .  '       '    .     ...  (1057.)  Affidavit  in  support  of  motion 
(1062.)  Affidavit  to  move  to  strike  out  to  compel  election. 

„ ,  „  sham  answer  or  defense.  (1058.)  Notice  of  motion  to  compel 

(1053.)  Notice  of  motion  to  strike  out  plaintiff  to  elect  between 

.......  ^  a  sham  answer  or  defense.  several  counts  setting  forth 

(1054.>  Order  striking  out  sham  an-  the  same  cause  of  action, 

swer  or  defense.  (1069.)  Order  requiring  election  be- 
„^   ^  tween  several  counts  setting 

III.  Ikkblevant,  kedcndant,  Ann  SOAH-  forth  the   same  cause  of 

DALOUS  MATTER.  actioU. 

(1066.)  Notice  of  motion  to  strike  out 

I.    STRIKING    OUT    PLEADING    FOR    CONTEMPT. 
Form  No.  1051. 

Order  striUng  out  pleading  for  refusal  of  a  party  to  obey  an  order  of 

the  coart." 

At  a  special  term  [die., 
as  in  Form  4:93,j?.  4]. 
[Title  of  action.] 

An  order  having  been  made  by  Mr.  Justice  ,  in  this 

'  See  Hughes  v.  Chicago,  &c.,  Rw.         '  Sustained  in  Richards  v.  Judd,  15 
Co.,  45  Super.  Gt.  (J.  &  8.),  114.  Abb.  Pr.,  N.  8.,  184 
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action,  on  the         day  of  ,  18     ,  requiring  the  [plaintiff] 

[state  order  and  refusal,  as  ihiis]  to  appear  on  the  day  of 

,18  5  at  o'clock  [a.]  m.,  and  be  examined  as  a  wit- 
ness herein,  and  give  his  deposition,  at  the  instance  of  the 
[defendant],  pursuant  to  the  Code  of  Civil  Procedure ;  And 
the  said  [plaintiff]  having  appeared,  and  having  given  certain 
testimony,  and  the  matter  having  been  adjourned  from  time  to 
time  until  this  day,  and  the  following  question  among  others 
having  been  propounded  to  him,  viz.  [stating  question]. 

And  the  said  [plaintiff]  having  refused  to  answer  said 
question,  and  thereafter  a  motion  by  [defendant]  to  compel  said 
[plaintiff]  to  answer  said  question  having  been  made  and  heard 
before  Mr.  Justice  ,  and  he  having  decided  that  the 

[plaintiff]  must  answer  said  question  which  has  been  pro- 
pounded, and  the  same  question  being  again  propounded,  and 
the  witness  having  stated,  in  answer,  as  follows  [stating  evasime 
answer  or  refusal],  and  having  declined  to  give  any  other 
answer,  and  the  court  having  decided  that  said  answer  was 
evasive,  and  that  the  plaintiff  must  disclose  the  [constituent 
parts  of  said  remedy],  and  the  plaintiff  having  refused  to 
answer  further,  and  the  defendant  having  moved  that  the 
plaintiffs  complaint  be  dismissed,  and  after  reading  and  filing 
the  evidence  taken  herein,  and  the  complaint  and  answer,  and 
the  order  of  Mr.  Justice  ,  of  >  i8    ,  and  the 

affidavit  of  L.  A.  C,  dated  the  day.  of  >  18    ,  on 

which  said  order  jvas  founded,  and  after  hearing  A.  G.  H.,  Esq., 
of  counsel  for  the  defendant,  and  J.  S.  W.,  Esq.,  for  the 
plaintiff,  and  due  deliberation  having  been  had ;  now,  on  motion 
of  the  defendant's  attorney  : 

Oedeeed,  that  the  [plaintiff's  complaint]  herein  be  stricken 
out  [and  dismissed  ^]  with  costs. 
Enter :  [signature  of  judge  iy  initials  of  name  and  title.] 

'  Sustained  in  Richards ?;.  Judd,  15  plates  "striking  out  the  pleading." 
All.  Pr.,  N.  8.,  184,  a  case  of  refusal  The  practice  has  been,  in  the  case  of 
to  answer  on  examination  before  trial;  plaintiff's  refusal,  to  add  that  the 
8.  p.,  Walker  v.  Walker,  8  Abb.  if.  0.,  complaint  be  dismissed.  When  a  de- 
436;  s.  c,  83  M.  F.,  260  (neglect  to  fendant's  answer  is  stricken  out,  plaint- 
pay  alimony,  see  p.  416  of  this  Vol-  iflEmay  have  judgment  as  on  failure  to 
ume);  s.  p.,  Gross  «,  Clark,  cited  on  answer. 

p.  480  of  this  Volume,  as  to  neglect         For  other  proceedings  in  which  to 

to  serve  bill  of  particulars.  obtain  such  order,  see  Volume  I,  p. 

The  language  of  the  statute  as  to  540,  &c.,  and  pp.  416  and  480  of  tlua 

examination  before  trial  only  contem-  Volume. 
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n.    STRIKING    OUT    PLEADING,    &c..    AS    SHAM,   &o. 

Form  No.  1052. 

Affidavit  to  move  to  strike  out  sham  answer  or  defense.' 

\^Title  of  court  and  action.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  herein  [or  state  connection  with 
the  cause.,  means  of  Knowledge,  dec.']. 

II.  That  he  has  read  the  answer  of  the  defendant  Y.  Z. 
herein,  and  that  the  defense  of  [payment]  therein  set  up  is 
wholly  and  absolutely  false;  [state  facts  as  thus]  that  the 
defendant  has  never  paid,  or  in  any  way  satisfied  the  demand 
set  up  in  the  complaint,  nor  any  part  thereof ;  nor  has  he  ever 
paid,  by  himself  or  his  agents,  to  the  plaintiff,  or  to  any  of  his 
agents,  any  part  of  the  sum  alleged  by  the  said  answer  to  have 
been  paid. 

III.  That  the  only  person  ever  authorized  by  deponent  to 
ask  or  receive  money  from  the  defendant  is  one  M.  N.,  whose 
affidavit  is  hereto  annexed ;  and  that,  to  the  best  of  deponent's 
knowledge  and  belief,  no  other  person  ever  asked  or  received 
anything  from  the  defendant  for  account  of  this  deponent. 

[Jv^at]  [Signature!] 

[Affidavits  in  corroboration  should  he  annexed.] 


Form  No.  1053. 
Notice  of  motion  to  strike  out  a  sham  answer  or  defense.' 

[Move  the  court,  as  in  Form  488,  p.  1,  of  this  Volume, 

'  A  verified  general  denial  cannot  actions  alleged  were  had  personally 

be  struck  out  as  sham.     Wayland  ■».  with  the  verifying  defendant.    Sher- 

Tysen,  45  N.   T.,  281,  rev'g  id.  as  man  v.  Boehm,  15  Abb.  N.  G.,  254; 

Wayland  v.  Lysen,  9  Abb.  Pr.,  N.  S.,  s.  c,  1  How.  Pr.,  N.  8.,  278;  7  dt. 

79.    Nor  can  a  verified  denial  of  a  Pro.  It.,  34. 

material  and  essential  allegation  of  the  So  held  also  where  they  were  mat- 
complaint.  Roby  ».  Hallock,  5  Abb.  ter  of  record  in  the  county  where  the 
2f.  0.,  86;  s.  c,  55  How.  Pr.,  412.  party   resided.    Wheaton  v.  Briggs, 

A  denial  on  information  and  be-  35  Minn.,  iW;  s.  c,  29  Iforfhweitem 

lief,  or  of  knowledge  or  information  Sep.,  170. 

sufficient  to  form  a  belief,  may  be  '  This  motion  should  be  inade  to 

struck  out  on  evidence  that  the  trans-  the  court.     W.    T.  Code  Cw.  -Pw.) 
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mbsUtuting  for  the  itaUc  matter  between  the  ^  and  the  f  as 
follows :]  striking  out  tlie  answer  herein  as  sham  [or  as  thus  : 
the  first  defense  ^  in  the  answer  herein  as  sham,  and  the  second 
defense  as  irrelevant — and,  if  the  case  is  one  in  which  applica- 
tion to  the  court  for  judgment  is  proper,  add  and  for  judg- 
ment ; — or  if,  only  part  being  st/rucTc  out,  the  remainder  is 
frivolous,  may  say:  and  for  judgment,  on  the  answer  as 
frivolous].^ 

[May  add:  And  if  such  relief  be  denied,  that  the  said 
defense  in  said  answer  be  made  more  definite  and  certain  as  to 
— spedfyvng  what.'] 


Form  No.  1054. 
Order  strUcing  out  sham  answer  or  defense. 

[Oa^0an  {court  order)  and  recitals,  according  to  the  case;  see 
Form  493,  p.  4,  of  this  Volume.] 

Ordeeed,  that  the  answer '  of  the  defendant  Y,  Z.  in  this 


§538;  Leitco  v.  Caaaneuva,  30  Oal., 
560.  It  may  be  made  any  time  before 
trial.  Barker  v.  Foster,  39  Minn., 
166.  And  even  though  the  plaintiff 
has  obtained  time  to  reply.  Miln  v. 
Vose,  4  SandJ\.  660. 

Delay,  if  it  is  not  unreasonable, 
and  does  not  appear  to  have  preju- 
diced the  defendant,  is  not  ground  for 
denying  the  motion.  Tibballs  v.  Self- 
ridge,  13  fibw.  i¥.,64. 

'  A  counter-claim,  since  it  is  not  a 
mere  "defense,"  cannot  be  stricken 
out  as  sham.  Collins  v.  Suau,  7  Hobt. , 
94;  8.  p.,  Briggs  v.  Freedman,  9  Civ. 
Pro  B.  (Browne),  73.  Nor  a  demur- 
rer. Kain  v.  Dickel,  46  Mow.  Pr.,  308. 
Nor  allegations  of  the  complaint. 
Lowe  «.  Thompson,  86  Ind,.,  503. 

'  It  is  common  pra<;tice  to  include 
in  an  order  striking  out  the  whole 
answer  as  sham,  a  direction  for  judg- 
ment. Whether  this  is  proper,  or 
whether  the  plaintiff  should,  be  left  to 
apply  to  the  clerk,  or  to  move  on 
notice,  as  the  case  may  require,  for 
judgment  for  failure  to  answer,  com- 
pare Fuller  V.  Claflin,  93  U.  S.,  14 ; 
Kreitz  o.  Frost,  5  Abb.  Pr.,  N.  8.,  377; 
People  ■».  McCumber,  18  N.  Y.,  315, 
affl'g  21  Barb.,  633,  which  was  affl'd 
m  «?.,  638;   s.  c,  15  How.  Pr.,  186; 


Potter  V.  Carreras,  4  Bobt.  639;  Lef- 
ferts  e.  Snediker,  1  Abb.  Pr.,  41; 
Tharin  «.  Seabrook,  6  8.  O.,  113;  De 
Forest  ».  Baker,  1  Abb.  Pr.,  N.  8.,  34; 
s.  c,  1  Bobt.,  700. 

A  motion  to  strike  out  as  sham  may 
be  joined  with  a  demand  for  judgment 
for  f rivolousness  of  the  answer.  Peo- 
ple V.  McCumber,  18  N.  T.,  315  (see 
supra).  Or,  in  the  alternative,  to 
make  more  definite  and  certain.  Sher- 
man ».  Boehm,  15  Abb.  N.  O.,  354. 

A  motion  to  strike  out  a  defense  as 
sham  may  be  joined  with  a  demand 
for  judgment  for  frivolousness  of  an- 
other defense.  Kay  v.  Whittaker,  44 
N.  T.,  565.  And  in  such  a  case  it  is 
best  to  state  which  portions  are  ob- 
jected to  as  sham  and  which  frivo- 
lous. Bailey  v.  Lane,  13  Abb.  Pr., 
354 ;  s.  c,  31  How.  Pr.,  475.  See  also 
Jarvis  a.  McBride,  18  Wise,  816. 

As  to  what  relief  will  be_  granted 
under  the  prajer  for  general  relief, 
see  Volume  I,  pp.  184,  185,  and 
Fellows  «.  Muller,  38  Super.  Ot.  (J.  & 
8.),  187. 

^  Part  of  an  entire  answer  or  sep- 
arate defense  cannot  be  struck  out. 
Winslow  ».  Ferguson,  1  ia?is.,436; 
Collins  V.  Coggill.  7  Bobt.,  81 ;  Bell  v. 
Ogden,  13  Abb.  Pr.,  93,  note;  s.  p., 
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action  be  stricken  out  ^  as  sham  [or  if_  the  motion  he  to  atrihe 
out  one  defense  as  sham,  amd  for  judgment  on  another  as 
frivolous  ;*  that  the  first  defense  be  stricken  out  as  sham, 
and  that  the  plaintiff  have  judgment  on  the  second  defense 
as  frivolous],  with         dollars  costs  of  this  motion. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 


III.   IRRELEVANT,  REDUNDANT,  AND  SCANDALOUS  MATTER. 

Form  No.  1055 

Notice  of  motion  to  strike  out  irrelevant,  redundant,  or  scandalous 

matter.' 


[As  in  Form  488,  p.  1,  of  this  Vohtmie,  substitutmg  for 
the  italic  matter  between  the  X  o/nd  ^  the  followi/ng  .•]  striking 
out  [designate  what,*  as  thus ;]  all  of  the  third  paragraph '  of 


Sherman  v.  Boehm,  15  Abb.  N.  O., 
354. 

•  If  the  answer  is  frivolous,  the 
order  should  not  be  that  it  be  struck 
out,  but  that  it  be  overruled,  and 
plaintiff  have  judgment.  Briggs  v. 
Bergen.  23  if.  T.,  163 ;  People  a.  Mc- 
Cumber,  18  id.,  315  (see  last  Form). 

It  is  not  usual  to  give  leave  to 
answer  anew. 

'  If  anything  of  the  answer  is 
left,  an  order  granting  judgment  ab- 
solutely in  favor  of  the  plaintLfif  would 
be  improper.  Strong  c.  Sproul.  58  N. 
T.,  497.     See  also  note  to  last  Form. 

'  Directions  as  in  note  1  to  Form 
1049 

Under  the  present  practice  the 
court,  in  the  exercise  of  its  discretion, 
usually  denies  the  motion  unless  it 
appears  that  the  matter  aggrieves  or 
embarrasses  the  moving  party;  for 
clear  irrelevancy  or  redundancy  is 
regarded  as  presumptively  harmless. 
Town  of  Essex  «.  The  New  York  & 
Canada  R.  Co.,  8  Hun,  361.  There- 
fore, if  the  matter  is  not  scandalous, 
nor  on  its  face  embarrassing,  facts 
showing  how  the  party  is  embarrassed 
should  be  stated  in  an  aflidavit. 

It  is  the  better  practice  to  state  also 
the  condition  of  the  cause  so  as  to 
show  that  the  motion  is  in  time ;  but 
it  is  held  that  this  is  not  essential,  for 
objection  to  delay  is  matter  of  oppo- 


sition. Barber  «.  Bennett,  4  Bandf., 
705 ;  Roosa  «.  Saugerties  &  Woodstock 
Tiu-npike-road  Co.,  8  Em.  Pr.,  337. 

*  The  notice  must  specify  the  pre- 
cise parts  which  are  to  be  stricken 
out.  Blake  e  Eldred,  18  Bow.  Pr., 
340 ;  Benedict  «.  Dake,  6  id.,  352; 
Bryant  v.  Bryant,  3  Bobt.,  613;  Peo- 
ple V.  Empire,  &c..  Mining  Co.,  33 
Cat.,  171 ;  Pearce  «.  Mclntyre,  39  Mo , 
433;  Jackson  d.  Bowles,  67  »fl!.,609; 
Robinson  «.  Rice,  30  Mo.,  339  (holding 
that  a  designation  of  the  objectionable 
matter  by  a  reference  to  the  line  and 
page  of  the  original  pleading  is  not 
sufficient ;  see  Volume  I,  p.  95) ;  O'Con- 
nor V.  Koch,  56  Mo. ,  353. 

A  counter-claim  cannot  be  stricken 
out  as  irrelevant  or  redundant.  Fet- 
terich  «.  McKay,  47  JV:  J.,  436;  Wal- 
ter v.  Fowler,  85  W.  T.,  631 ;  Harway 
V.  Mayor,  1  Sun,  638. 

Nor  an  entire  answer  or  defense. 
Fasnacht  v.  Stehn,  5  Abb.  Pr.,  K  S., 
838. 

Separate  allegations  should  not  be 
struck  out  so  as  to  leave  what  re- 
mains unintelligible,  or  consisting  of 
admissions  which  are  qualified  bv 
matter  struck  out.  Collins  d.  Coggill, 
TBobt.,  81. 

Nor  the  prayer  for  relief  Averill 
V.  Taylor,  5  Sow.  Pr.,  476;  1  Code  R, 
J!r.  8..  313. 

'  If  the  motion  relates  only  to  a 
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the  complaint  [or,  answer]  herein,  and  so  much  of  the  fifth 
paragraph  as  follows  the  words  [quote  a  few  jpreceding  words], 
and  precedes  the  words  [^uote  a  few  subsequent  w(yrds\  as 
irrelevant^  \or,  redundant — or,  as  irrelevant  and  redundant^ — 
(yrvf  the  a/pplicabion  he  in  whole  or  in  j>artfor  sccmdalousness, 
mmsiaMte  or  add:  as  scandalous*]. 


Form  No.  1056. 

Order  striking  out  irrelevant,  redundant,  or  scandalous  matter  &om 

a  pleading. 

[Caption  {court  order)  and  recitals,  according  to  the  case,  as  im 
Form  493,  p.  4,  of  this   Volume.] 

Oedeebd,  that  so  much  of  the  matter^  contained  in  the 
paragraph  of  the  [complaint]  in  this  action  as  follows 
the  words  [quote  a  few  preceding  words],  and  precedes  the 
words  [quote  a  few  subsequent  words],  in  said  paragraph, 

be  stricken  out  as  redundant  [or,  irrelevant — or,  redundant  and 
irrelevant — or  add  or  substitute  :  as  scandalous]. 

[If  the  pleading  is  on  file,  omd  if  the  omission  does  not 
affect  verification,  a/nd  leaves  the  pleading  sensible,  may  add 
direction  to  clerk,  as  in  second  paragraph  of  Form  23,  Volume 
I, p.  60.  Otherwise  ma/y  allow  amendment  as  thus:]  That 
within  days  after  the  service  of  this  order,  and  upon  pay- 

ment of  the  costs  hereinafter  mentioned,  the  [plaintiff]  may* 
re-serve  upon  the  [defendant]  the  said  [complaint]  herein, 
amended  by  the  omission  of  the  aforesaid  matter  stricken  out 
as  herein  ordered  [and  with  such  other  amendment  as  he  may 
be  advised],  and  thereupon  the  [defendant]  shall  have         days 

part  of  a  cause  of  action  or  defense,  see  Cracknall  v.  Janson,  L.  B.,   11 

indicate  it  distinctly  and  not  merely  Gh.  D.,  1;  48  L.JT  Oh.,  168;  39  L. 

by  the  folios.   Volume  I,  p.  95;  Com-  T.,  31;  37  W.  R,  55;  and  for  form 

monwealth  v,  Melugin,  4  ICy.  L.  Sep.,  of  direction  on  this  point,  Volume  I, 

265.  p.  288. 

'  The  ground  of  objection  must  ^  Unlike  a  demxurer,  which  admits 

be  specified.    Bowman  i>.  Sheldon,  5  the  allegations,  this  motion  may  be 

Sandf.,  657  ;  Lucas  ®.  Smith,  54  Ind.,  sustained  as  to  part  and  denied  as  to 

530 ;  Ricketts  ®.  Dorrell,  59  id.,  437.  the  residue.    De  Sautes  «.  Searle,  11 

2  See  Volume  I,  pp.  93,  94;  N.  T.  How.  Pr.,  477. 

Code  Cm.  Pro.,   §  545;  Bowman  v.  *  It  is  in  the  discretion  of   the 

Sheldon,  5  Sandf.,  657.    Opdyke  ii.  court  to  compel  the  service  of  an 


Marble,  44  Bwrh.,  64 ;  18  AVb.  Pr. ,    amended  pleading.    Durch  v.  Chippe- 
366 ;,  affl'd,  id.,  375.  wa  County,  60  Wise,  327 

As  to  charging  attorney  with  costs, 
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in  which  to  plead  or  demur  thereto  [or  make  such  application 
as  he  may  be  advised  thereon]. 

[If  the  Tnatter  he  scandalous^  may  direct  removal  from  files' 
see  VolMme  I,  p.  322,  Form  147.    For  direction     ' 
attorney  with  costs,  samie  page,  paragraph  2.] 


IV.    COMPELLING    ELECTION. 

Form  No.  1057. 

Affidavit  in  support  of  motion  to  compel  election.* 

l^Title  of  court  and  action.] 
[  Venue.l 

T.  Z.  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  herein  [or  state  relation  to 
cause,  and  means  of  knowledge]. 

[I.  That  only  one  transaction  of  the  nature  mentioned  in 
either  of  the  supposed  causes  of  action  set  up  in  the  complaint 
ever  occurred  between  said  defendant  and  the  plaintiff,  and  that 
the  allegations  in  both  of  the  said  supposed  causes  of  action 
relate  in  reality  to  one  and  the  same  transaction. 

[Jurat.]  [Signatwe.] 


Form  No.  1058. 

Notice  of  motion  to  compel  plaintiff  to  elect  between  several  connts 
setting  forth  the  same  cause  of  action. 

[As  in  Form,  488,  p.  1,  of  this  Yohi/me,  omitting  clause  in 
hrackets  after  the  f,  and  substituting  for  the  italic  matter 

'  Since  recognition  of  a  plaintiff's         To  sustain  the  motion  it  must  be 

right  to  state  the  same  demand,  in  sep-  clear  from  the  moving  papers  that  but 

arate  causes  of  action,  whenever  there  one  cause  is  really  pleaded.    Smith  v. 

is  doubt  as  to  the  aspect  in  which  he  Douglass,  15  Aht.  Pr.,  266.    An  affl- 

is  entitled  to  relief  (Velie  b.  Newark  davit  is  unnecessary  tPord  «.  Mattice, 

City  Ins.  Co.,.1%  Ahb.  N.  0.,  309;  s.  c,  14  Sow.  Pr.,   91),  except  when  the 

65  Sow  Pr.,  1),  this  motioq  is  rarely  cause  of  action  or  defense  is  repeated 

to  be  sustained.  in  such  manner  that  the  pleading  does 

Misjoinder  of  distinct  causes  of  not  show  upon  its  face  that  the  two 

action  is  not  ground  for  this  motion  are  really  identical  (Lackey  a  Vander- 

(Woodman  ».  Davis,  33  Earn..  344;  4  bat,  10  id.,  1551,  or  vmless  an  order  to 

Paeif.  Sep.,  363),  but  the  remedy  is  de-  show  cause  is  asked  (see  p.  3),  or  an 

murrer.    See  p.  460  of  this  Volume,  extension  or  stay  (see  p.  447). 
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htween  the  X  and  the  ^  the  following:]  requiring  the  plaintiff 
to  elect  between  the  first  stated  cause  of  action  and  the  second 
stated  cause  of  action  in  the  complaint,  and  state  which  he  will 
rely  on ;  and  that  on  such  election  the  other  cause  of  action  be 
stricken  out ;  or  in  default  of  so  electing,  then  the  second  cause 
of  action  be  stricken  out  as  redundant. 


Form  No,  1059. 

Order  requiring  election  between  several  connts  setting  forth  the 
same  cause  of  action. 

[Gmdon  {court  order)  and  recitals  accordvng  to  the  case,  as  in 
Farm  493,  p.  4,  of  this  Volume.] 

Oedeeed,  1.  That  the  plaintiflE,  within  days  after  the 

service  of  a  copy  of  this  order,  elect  between  the  first  stated 
cause  of  action  and  the  second  stated  cause  of  action  in  his 
complaint  herein  [by  paying  the  costs  hereinafter  mentioned 
and  serving  upon  the  defendant's  attorney  an  amended  com- 
plaint containing  only  a  statement  of  the  cause  of  action  so 
elected]. 

2.  That  in  default  of  so  electing,  the  [second]  cause  of  ac- 
tion be  stricken  out  as  redundant  [or,  irrelevant,  or  both]. 

3.  That  the  plaintiff  pay  to  defendant's  attorney  dol- 
lars costs  of  this  motion. 

Enter :  [signature  qf  Judge  hy  initials  of  na/me  and  title.] 
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ARTICLE  X. 
Eeqttieing  Reply. 

Forms.  (1061.)  Notice  of  motion  to  compel 

(1060.)  Affidavit  to  move  to  compel  reply. 

a  reply  (to  an  answer  set-        (1062.)  Order  compelling  a  reply, 
ting  up  statute  of   limita- 
tions). 

Form  No.   1060. 

AfEldavit  to  move  to  compel  a  reply  (to  an  answer  setting  np  statute 
of  limitations).' 

[As  in  Fc/rm  1028,  to  the  *.] 

II.  That  the  summons  and  complaint  herein  were  served 
upon  him  on  the  day  of  ,  18  ,  which  is  more 
than  six  years  from  the  time  the  cause  of  action  accrued  on  the 
promissory  note  referred  to  in  said  complaint  as  the  first  cause 
of  action  therein. 

III.  That  on  the  day  of  j  18  ,  the  attorney  for 
deponent  served  upon  the  plaintiffs'  attorney  an  answer  setting 
up  the  statute  of  limitations  to  the  said  cause  of  action  on  said 
promissory  note. 

IV.  That  the  deponent  is  advised  by  counsel  that  it  is 
necessary  for  the  proper  defense  of  this  action  that  he  should 
be  informed  before  the  trial  in  what  way  the  plaintiff  expects 
to  defeat  the  operations  of  the  statute  of  limitations,  and  that  a 
reply  for  that  purpose  is  necessary  and  proper. 

V.  \Oath  to  merits  as  on  pp.  4:i&-^,  pa/ragraph  VII.] 

VI.  [j^  order  to  show  cause  is  asked,  add  as  directed  on  p. 
2.] 

[Jurat.}  [Signatwre.] 

Form  No.   1061. 

Notice  of  motion  to  compel  reply. 

[Title  of  court  and  action.] 

Please  take  notice,  that  upon  [the  affidavit,  a  copy  of  which 

'  See  Hubbell  «.  Fowler,  1  Abb.  Pr..  N.  8.,  1. 


PLKADING.— X.  REQUIRING  REPLT.  4:93 

is  herewith  served,  and]  the  pleadings  in  this  action,  the  under- 
signed will  move  this  court  at  a  special  term  thereof,  to  be  held 
[at  chambers]  at  the  county  court  house  [or,  city  hall],  in  the 
city  of  ,  on  the  day  of  ,  18    ,  at  the  opening 

of  the  court  [or,  at  o'clock  in  the  noon],  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  an  order  requiring  the 
plaintiff  to  reply  to  the  answer  herpin  [or  if  to  a  part  only, 
m>dioate  wluit,as  thus :  to  the  new  matter  set  up  in  the  answer 
herein — or,  to  the  first  defense  in  the  answer  herein — or,  to 
such  of  the  answer  herein  as  sets  up  the  statute  of  limitations 
as  a  defense  to  this  action],  or  for  such  other  and  further  relief 
as  may  be  just. 

[Date.']  [Signature  and  office  address  of], 

Attorney  for  [moving party^. 

[Address],  To  , 

Attorney  for  [adverse party]. 


Form  No,   1062. 
Order  compelling'  a  reply. 

[Title  {court  order)  and  recitals,  according  to  the  case.    See 
JformA9S,p.4:.] 

Oedeeed,  That  within  twenty  days  from  service  of  a  copy 
of  this  order,  the  plaintiff  reply  to  the  new  matter  contained 
in  the  answer  herem  [or,  to  the  new  matter  contained  in  that 
part  of  the  answer  herein  which  commences  with  the  words 
"  the  defendant  further  ancwering,"  in  paragraph  VI,  to  and 
including  the  words  "  with  all  interest  thereon,"  to  paragraph 

And  it  is  further  ordered,  that  the  defendant  recover  of  the 
plaintiff  dollars  costs  of  this  motion. 

Enter :  [signature  of  judge,  h/  initials  of  name  and  title.] 

'  It  is  not  safe  to  rely  on  a  reference  by  the  folios.    See  Vol.  I,  p.  95. 


4:94  ABBOTT'S  NEW  PRACTICE. 

AETICLE   XI. 

JlTDGMENT    ON    THE   PlEADINGS. 

L    On  AmnssioifS.  on  admitted  canee  of  action, 

Forms  ^^^  admitted  counter-clmm. 

(1063.)  Notice  of   motion   for  judg-  (lO^^.)  Order  for  judgment  by  the 

^         '    ment  on  complaint  ancl^-  conrt,  on  admitted  cause  of 

—i,-  T,   .„;„„    „«!„  »  action,  less  admitted  coun- 

swer    which   raise    only  a  ,  ter-claim. 

question  of  law. 

(1064.)  Notice  of   motion  for  judg-  „      q^  Feivolous  Pleadito. 

ment  for  relief  admitted  by 

the  answer  to  be  due.  (1069.)  Notice  of  motion  for  judg- 

(1065.)  Order  for  judgment  for  sum  ment  on  a  frivolous  plead- 

admitted  by  the  answer  to  ing. 

be  due.  (1070.)  Order  for  judgment  on  a  friy- 

(1066.)  Admission  by  plaintiff  of  de-  olous  pleading. 

fendant's  counter-claim.  (1071.)  The  same;  granting  leave  to 

(1067.)  Judgment  entered  by  clerk  amend. 

[For  judgment  on  default  of  pleading,  or  on  a  trial  of  the  issues  whether 
of  law  or  fact,  see  Trial  and  Judgment.] 


I.    ON  ADMISSIONS. 

Form  No.  1063. 

Notice  of  motion  for  judgment  on  complaint  and  answer,  which  raise 
only  a  question  of  law.* 

\_Tith  of  court  and  action.] 

Please  take  notice,  that  on  the  pleadings  [and  mmj  specify 
other  jproceedinffs]  in  this  cause  [and  on  the  records  of  this 
court,  referred  to  in  the  complaint  and  answer],  the  under- 
signed will  move  this  court,  at  a  special  term  thereof,  to  be 
held  [at  chambers]  at  the  county  court  house  [or,  city  hall],  on 
the  day  of  ,  18    "  at  the  opening  of  court  [or,  at 

o'clock  in  noon],  or  as  soon  thereafter  as  counsel 

can  be  heard,  for  judgment  as  prayed  for  in  the  complaint,  or 
for  such  further  or  other  relief,  or  such  order  as  to  the  court 
may  seem  proper. 

[Date.]  [Signature  and  office  address  of], 

Plaintiff's  attorney. 

[Address]  To  , 

Attorney  for 

'  Where  there  is  no  issue  to  be  de-  apply  to  the  courts,  at  special  tenn, 

termined  by  evidence,  and  no  trial  for  judgment  on  the  pleadings.    7eo- 

being  necessary,  beyond  an  applies-  pie  v.  Northern  R  R  Co.,  33  N.  7., 

tion  of  the  law  to  the  factsj  plaintiffs  317;  aff'g  53  Ba/rb.,  98. 
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Form  No.  1064. 

Notice  of  motion  for  judgment  for  relief  admitted  by  the  answer  to 

be  due-* 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  pleadings  in  this  cause  ^  the 
undersigned  will  move  tliis  court  at  a  special  term  thereof,  to 
be  held  [at  chambers]  at  the  county  court  house  [or,  city  hall], 
on  the  day  of  ,  18     ,  at  the  opening  of  court  \pr, 

at  o'clock  in  the  noon],  or  as  soon  thereafter  as 

counsel  can  be  heard,  for  an  order  granting  judgment  for  [the 
sum  of  dollars*],  admitted  by  the  answer  herein  to  be  due 

the  plaintiff  [and  directing  that  the  action  herein  be  severed  ; 
and.  if  the  plaintiff  so  elect,  that  it  be  continued  as  to  the  re- 
mainder of  the  claim  set  up  in  the  complaint,  with  like  effect, 
as  to  all  subsequent  proceedings,  as  if  it  had  been  originally 
brought  for  the  remainder  of  the  claim],  or  for  such  other  and 
further  relief  as  may  be  just  [with  the  costs  of  this  motion]. 

[Date.]  [Signature  and  office  address  of]. 

Attorney  for  [movmg  party]. 

[Address]  To  , 

Attorney  for  [adverse pa^]. 


Form  No.  1065. 
Order  for  judgment  for  sum  admitted  by  the  answer  to  be  due. 

[TiUe  {court  order)  am,d  recitals,  according  to  the  case;  see  Form 
493,  p.  4.] 

Oedeeed,  that  the  above-named  action  may  be  severed ;  that 
judgment  be  entered  for  the  plaintiff  for  [specify  precisely  the 
relief  to  which  the  plaint/iff  is  entitled  iy  reason  of  the 

'  Under  N.  T.  Code  Civ.  Pro.,  %  511,  forcible  by  proceedings  for  contempt 

application  for  this  discretionary  or-  may  be  had,  see  p.  24S  of  this  Vol. 
der  must  be  made  to  the  court,  and         "  Usually  an  affidavit  is  not  essen- 

upon  general   principles    should   be  tial,  unless  an  order  to  show  cause  is 

made  upon  notice,  although  the  stat-  asked,  in  which  case,  under  the  New 

ute  does  not  expressly  provide  for  no-  York  rule,  there  should  be  an  afflda- 

tice.    See  Vol.  I,  pp.  118-120     And  vit,  for  the  requirement  of  which  see 

the  court  have  power  to  grant  it  with-  Form  490,  p.  3,  of  this  Vol. 
out  notice.    Shaw  v.  Coleman,  Z  N.         '  May  ask  special  or  equitable  re- 

T.  State  Bep. ,  534.  lief  if  the  ground  therefor  is  admitted. 

For  another  remedy,  where  pos-  Hall  v.  Holt,  35  Bun,  377. 
session  is  admitted,  and  an  order  en- 


496  ABBOTT'S  NEW  PRACTICE. 

admission  *],  and  that,  if  the  plaintiff  within  days  after  the 
entry  of  this  order  shall  so  elect,  and  shall  within  that  time 
serve  upon  defendant's  attorney  notice  of  such  election  [and 
shall  stipulate,  tfec,  as  may  he  required],  the  action  may  be 
continued  against  the  defendant  with  like  effect  as  to  the 
subsequent  proceedings  as  if  it  had  been  originally  .brought  for 
the  remainder  of  the  claim  made  in  the  plaintiff's  complaint 
and  not  thus  admitted. 

And  in  default  of  such  election  the  action  as  to  the 
remainder  of  said  claim  shall  be  dismissed,  with  costs  and 
disbursements  as  upon  a  final  judgment,  together  with  dol- 
lars costs  of  this  motion. 

Enter :  [signature  of  Judge  hy  i/nitials  of  namm  and  title.] 


Form  No.  1066. 
Admission  by  plaintiiF  of  defendant's  counter-claim. 

[Title  of  court  am,d  action.] 

The  plaintiff  in  the  above-entitled  action  hereby  admits  the 
counter-claim  interposed  by  the  defendant's  answer  to  the 
[iirst]  cause  of  action  stated  in  plaintiff's  complaint. 

[J)ate.]  [Signature  and  office  address  of], 

[Address]  To  ,  Plaintiff's  attorney. 

Defendant's  attorney. 

[  Under  W.  Y.  Code  Oim.  Pro.,  %  512,  notice  of  this  is  not 
necessa/ry,  filvng  it  justifies  entry  of  judgment  as  to  the  eaxess, 
as  if  on  default.] 

Form  No.  1067. 

Judgment  entered  by  clerk  on  admitted  cause  of  action,  less  admitted 

counter-claim. 

[Title  of  court  a/nd  action.] 

The  plaintiff  having  filed  with  the  clerk  a  statement  dated 
the  day  of  ,  18     ,  admitting  the  counter-claim  con- 

tained in  the  answer  of  the  defendant  [or,  defendants,  naming 
them],  now,  on  motion  of  A.  T.,  attorney  for  the  plaintiff: 

'  For  the  rule  where  the  recovery    is  less  than  50  dollars,  see  Rice  v. 

Childs,  38  Bun,  303. 
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It  is  adjudged,  that  the  plaintiff  recover  oi'^\e  defendant 
[or,  defendants,  naming  them]  dollars,  bein^the  excess  of 

the  plaintiff's  claim  over  the  said  counter-claim,  with  dol- 

lars costs  of  this  action  and  dollars  disbursements,  making 

together  dollars. 

[  Under  N.  Y.  Code  Cvo.  Pro.,  §  511,  this  is  the  j^mer 
Form  in  a  case  where  judgment  can  he  entered  hy  the  clerk 
without  arppUcation  to  the  court;  see  §  1212.] 


Form  No.  1068. 

Order  for  judgment  by  the  conrt,  on  admitted  cause  of  action,  less 
admitted  counter-claim. 

At  a  special  term  [c6o., 
as  in  Form  493,  p.  4], 
l^N^amhes  of  parties.] 

The  defendant  herein,  Y.  Z., having  by  his  answer  admitted 
the  plaintiff's  claim,  but  setting  up  a  counter-claim  for  the  sum 
of  dollars,  which  is  less  than  the  claim  set  forth  in  plaintiff's 
complaint  herein,  and  the  plaintiff  having  filed  with  the  clerk 
of  this  court  an  admission  in  writing  of  the  said  counter-claim, 
duly  signed  according  to  the  rules  and  practice  of  this  court, 
now,  on  motion  of  A.  T.,  attorney  for  said  plaintiff:     ' 

It  is  oedered  akd  adjudged,  that  A.  B.,  the  plaintiff 
herein,  recover  from  Y.  Z.,  said  defendant,  the  sum  of  dol- 
lars, with  interest  from  the  day  of  >  18  ,  being  the 
excess  of  said  plaintiff's  claim  over  and  above  the  amount  of 
said  counter-claim,  together  with  his  costs  and  disbursements  of 
this  action  to  be  taxed  by  the  clerk  of  this  court,  and  that  the 
plaintiff  have  execution  therefor. 

Enter :  [sigTiature  qf  judge,  hy  initials  of  name  and  title.] 

[Under  If.  Y.  Code  Oa}.  Pro.,  %  ^11,  this  is  the  proper 
Form'where  application  to  the  court  for  judgment  is  necessary; 
see  §  1215.1] 

» s.  p.,  under  Code  Pro.,  §  246;  Eobbins  «.  "Watson,  83  How.  Br.,  393. 
Vol.  n.— 32 
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n.    ON    FRIVOLOUS    PLEADING. 

Form  No.  1069. 

Notice  of  motion  for  jndgment  on  a  frivolous  pleading.' 

[As  m  Form  488,  p.  1,  of  this  Volume,  subsUtutmg  for 
the  italic  matter  ietween  the  f  and  the  T"  as  follows : ']  over- 
ruling the  answer  [or,  demurrer — or,  reply  *]  herein  as  frivo- 
lous, and  for  judgment  thereon  *  [or,  striking  out  the 
defense  in  the  answer  herein  as  sham,'  and  for  judgment  on  the 
remainder  as  frivolous]. 


Form  No.  1070. 
Order  for  judgment  on  a  frivolous  pleading. 

[Caption  and  recitals  according  to  the  case;  see  Form  4^^'^,  or 
493,  p.  4,  of  this   Volume.'] 

It  is  oepeeed  and  adjudged,   that  the   answer  [or  other 
pleading]  of  the  [defendant]  herein  be  overruled*^ as  Irivo- 


'  By  N.  r.  Code  Civ.  Pro.,  §  537, 
this  motion  may  be  made  to  the  court 
or  judge  thereof  upon  five  days  notice 
to  the  adverse  party ;  and  in  the  City 
Court  of  New  York  two  days  notice. 
Id.,  §  3161. 

And  the  court  cannot  shorten  this 
time  hy  order  to  show  cause.  Law  v. 
Maher,  9  Week.  Dig.,  38;  Foote  v. 
Carpenter,  7  Wise,  395. 

The  motion  is  not  premature  be- 
fore the  adverse  party's  time  to  amend 
of  course  has  expired.  Ross  v.  Ross, 
25  Sun,  643.  Nor  too  late  after  that 
time,  Darrow  «,  Miller.  5  Sow.  Pr., 
347;  s.  c,  8  Code  B..%41. 

''  On  motion  for  judgment  on  the 
answer  "  as  frivolous,"  no  affidavit  is 
necessary  or  available  to  show  the  friv- 
ol ousness.  Darrow  ».  Miller  (above). 
But  one  is  necessary  if  order  to  show 
cause,  or  extension  of  time  to  reply,  is 
asked.  As  to  its  requisites,  see  pp. 
3,  466,  and  467. 

*  A  counter-claim  cannot  be  struck 
out  as  frivolous.  Fettretch  v.  McKay, 
47  N.  T.,  426;  s.  c,  11  Abb.  Pr.,  N.  S., 
453. 

The  remedy  in  such  a  case  is  by 


demurrer  (461)  or  motion  to  make 
definite  (p.  482).  Cooper  v.  Howe,  16 
Sun,  502 ;  Curtis  v.  Sprague,  41  Cal., 
55. 

^  Where  the  prayer  was  for  suck 
other  order  as  the  justice  shall  deem 
proper,  held  that  judgment  for  the 
frivolousness  of  the  answer  could  not 
be  granted.  Darrow  ».  Miller,  5_How. 
Pr.,  347;  b.  p.,  Rae  v.  Washington 
Mutual  Ins.  Co  .  6  id.,  31. 

'  The  application  may  be  joined 
with  a  motion  to  strike  out  as  sham, 
but  in  such  case  the  application  must 
be  made  to  the  court.  Berrigan  i. 
Oviatt.  8  Sow.  Pr.,  N.  8.,  199;  Hqw- 
ell  V.  Ferguson,  87  N.  C,  113;  and 
affidavit  will  be  necessary. 

It  is  better  to  specify  which  are 
claimed  to  be  frivolous  and  which 
sham,  but  in  Bailey  v.  Lane,  13  Aii. 
Pr.,  354,  modifying  31  Sow.  Pr.,  475, 
this  was  held  not  essential. 

«  A  frivolous  pleading  is  not  struck 
out  for  frivolousness.  Briggs  v.  Ber- 
gen, 33  N.  y.,  163;  Strong  «.  Sproul, 
5Z^N.  T.,  497,  rev-g  4  Daly,  326. 
Contfa  in  Wisconsin.  Malone  v.  Ko- 
by,  62  Wise,  459. 
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loTis  * ;  and  that  the  [plaintiff]  have  judgment  thereon  for  the 
relief  demanded  in  the  complaint  [or,  counter-claim],  with  the 
costs  of  this  action,  and  dollars  costs  of  this  motion.* 

[Authentioation;  see  Form  491,  j?.  3,  of  this  Volume.] 


Form  No.  1071. 
The  same ;  granting  leave  to  amend.* 

[As  in  preceding  Form  to  the  asterisTc]  with  leave  to  the 
defendant  to  answer  [or,  to  the  plaintiff  to  reply — anew] 
within  days  after  service  of  this  order,  upon  [state  terms  as 
thus:  the  payment  of  dollars  costs  of  this  motion^];  and 

that  if  he  fail  to  do  so,  the  [plaintiff]  have  judgment  thereon 
for  the  relief  demanded  in  the  complaint  [or,  counter-claim], 
with  costs  of  this  action,  and  dollars  costs  of  this  motion. 

[If  a  writ  of  irhqwiry  is  necessary  to  assess  damages,*  may 
add:]  And  it  is  further  ordered  and  adjudged,  that  if  the  said 
[defendant]  fail  within  days  after  service  of  this  order,  to 

serve  an  amended  answer  as  aforesaid,  the  damages  sustained  by 
the  [plaintiff]  be  assessed  by  a  jury,  and  that  a  writ  of  inquiry 
be  for  that  purpose  issued,  directed  and  delivered  to  the  sheriff 
of  the  [city  and]  county  of  ,  and  that  for  his  damages  so 

assessed,  together  with  his  costs  to  be  taxed,  plaintiff  have 
judgment  against  the  defendant. 

[Authentication,'  see  Form  491,  p.  3,  of  this  Volume.] 

'  Compare  Hill   v.    Simpson,  11  153.  But  an  oath  to  merits  is  required 

Abb.  Pr.,  N.  8,  343;  Whitman  ®.  in  order  to  get  leave.    Appleby  v. 

Nicoll,  16  id.,  339;  a  c,  49  How.  Pr.,  Elkins,  3  Sandf.,  673;  3  Code  S.,  80; 

88;  N.  Y.  Code  Giv.  Pro.,%%  3351,  537,  Bk.  of  Lowville  «.  Edwards,  11  How. 

as  am'd  in  1879,  and  §  3339.  iV.,  216.    For  Form  see  pp.  466,  467, 

'  Where  it  appears  that  the  answer  Vll. 

was  put  in,  in  good  faith,  and  merits  ^  jy.   p;  Qom.  PI,  8p.  T.,  1871; 

are  properly  sworn  to,  an  amended  Bernhard  v.  Kapp,  11  Aib.  Pr.,  JT.  S., 

answer  may  be  allowed  upon  terms.  343. 

Witherspoon  v.  Van  Dolar,  15  How.  *  Lane  ®.  Gilbert,  9  How.  Pr.,  150; 

iV.,  366;  Fales  v.  Hicks,  12  How.  Pr.,  Gilbert  v.  Bounds,  14  id.,  46. 


CHAPTER    XI. 

PRACTICE    m    REFERENCE    TO    PARTIES. 

Article  I. — Obtaining  address  of  adtbrsb  partt. 
II. — Proceedings  as  to  changes  in  parties. 


AETICLE    I. 
Obtainikg  Addeess  of  Adveese  Paett. 

Form  No.  1072. 
Order  that  attorney  disclose  his  client's  address.' 

{Title  {court  order)  and  recitals  according  to  the  case;  see  Form 
493,^.4.] 

Oedeeed,  1.  That  the  plaintiff  hereby  is  required  to  disclose 
to  the  defendant's  attorney  the  place  and  street  and  miinber  of 
plaintiff's  residence  within  days  after  service  on  plaintiff's 

attorney  of  a  copy  of  this  order. 

'The  power  of  the  court  to  re-         For  such  purpose  the  order  may  be 

quire  a  party  to  disclose  his  residence  served  on  the  attorney. 
is  the  subject  of  some  difference  of         It  is  the  better  opinion  that  in 

opinion.   It  is  clear  that  the  court  may  those  cases  where  the  fair  administra- 

require  either  party  to  disclose  his  tion  of  justice  requires  it,  the  court 

address  as  a  condition  of  being  allowed  may  order  an  attorney,  being  its  of- 

to  proceed  actively  in  the  cause,  and  fleer,  to  disclose  his  client's  address, 

this  will  usually  be  effectual  with  a  and  punish  him  for  contempt  if  lie 

plaintiff,  or  a  defendant  seeking  af-  refuses. 

firmative  relief.    In   an   unreported         Whether  the  pleading  of  a  con- 
case,  Lawrence,  J.,  denied  a  motion  to  cealed  defendant  can  be  struck  out 
compel  the  attorney  to  give  his  cli-  (see  p.  484)  for  the  refusal  of  his 
ent's  address,  because   the  attorney  attorney  to  disclose  the  address,  is 
made  affidavit  that  he  was  unable  to  another  question, 
do  so.  his  client  being  absent;  but         In  any  case  the  application wUl  be 
nevertheless  stayed  all  proceedings  on  made  on  affidavit  showmg  necessity, 
the  client's  part  until  he  should  return  and  inability  to  ascertain  the  address, 
to  the  city  and  submit  to  examination  and  if  stay  or  order  to  show  cause  is 
under  the  order  which  it  was  sought  asked,  the  usual  allegations.    See  p.  2 
to  serve  on  him.     See  also  Olmstead  and  p.  466. 
s.  Wehle,  18  Weeldy  Big.,  486. 
[500] 
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2.  That  until  such  address  be  furnished  to  defendant's 
attorney  all  the  proceedings  on  the  part  of  the  plaintifE  herein 
are  hereby  stayed. 

[3.  That  plaintiff  pay  to  defendant's  attorney  dollars 

costs  of  this  motion.] 

Enter :  Isignaiure  of  Judge  Jyy  initials  of  name  and  title.] 
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AETICLE    II. 

Peoceedings  as  to  Changes  in  Paeties. 

[Proceedings  to  ascertain  proper  defendants  to  be  joined,  and  the  mode  of 
bringing  them  in,  are  in  Volume  I,  p.  699.] 

Section  I. — Plaintiff's  pkocebdings  as  to  change. 
n. — Defendant's  pboceedings  as  to  change. 
Ill— Pbocebdings  of  a  third  person  to  come  in. 

1.  Actions  survive  if  the  cause  of  action  virtue  of  anew  right  or  liability 

does.  arising  in  the  action. 

2.  Power  of  the  court;  on  assignment,     7.  —  bringing  iu    originally   omitted 

assumption,  <fec.  party. 

3.  —  on  death.  8.  —  bringing  iu  one  who  has  acquired 

4.  —  on  death  of  a  co-party.  the  interest  of  au  original  party. 
6.  —  on  death  of  a  sole  party.  9.  Mode  of  objecting  to  omission. 

6.  The  practice;  bringing  in  one  by 

1.  Actions  survive  if  the  cause  of  action  does.\ — Under  the 
new  procedure  ^  actions  no  longer  abate  by  any  event,*  if  the 
cause  of  action  survives.' 

In  general  the  cause  of  action  survives  if  it  is  on  contract* 
or  involves  a  claim  to  property,'  or  is  for  a  wrong  done  to 

'  N.  T.  Code  Civ.  Pro.,  §  765.  Ttiis  was  also  the  rule  in  equity  before  the 
Code.     Clarke  v.  Mathewson,  12  Pet,  164. 

5  For  the  exception  recognized  in  case  of  the  absolute  dissolution  of  a 
corporation,  see  McCuUoch  ».  Norwood,  58  N.  T.,  563;  and  Sturges  «.  Van- 
derbilt,  73  id.,  384,  modifying  Sturgis  ».  Drew,  11  Sun,  136. 

3  For  the  similar  test  as  to  assignability,  see  Vol.  I,  p.  513. 

<  Holsman  v.  St.  John,  90  N.  T.,  461;  rev'g  48  Super.  Ct.  (J.  &  8.),  306; 
B.  c,  3  Civ.  Pro.  B.  {Browne),  48 ;  and  id.  (McCariy),  146  (action  for  money 
paid). 

Otherwise  of  an  action  for  breach  of  promise  of  marriage.  Wade  «. 
Kalbfleisch,  16  Abb.  Pr.,  JT.  s.,  104;  s.  c,  58  Jf.  T.,  282;  17  Am.  B.,  250;  aff'g 
15  Abb.  Pr.,  N.  S.,  16  (holding  action  for  breach  of  promise  of  marriage  not 
to  survive,  because  not  technically  "  on  contract,"  nor  concerning  "  property 
rights  or  interests"). 

The  liability  of  a  surety  does  not  always  survive.  N.  T.  Code  Civ.  Pro., 
g  758  Wood  V.  Fisk,  63  N.  F. ,  345 ;  rev'g  4  Hun,  535 ;  Smith  v.  Kibbe,  31  Em, 
390,  and  cases  cited. 

'  Action  for  accounting.  Halstead  v.  Cockcroft,  40  Super.  Ct.  {J.  &  S.), 
519 ;  rev'g  49  How.  Pr.,  342. 

So  an  action  for  dissolution  of  a  partnership  and  an  accountin|,  although 
it  may  abate  as  to  the  dissolution,  by  the  death  of  a  partner,  continues  as  to 
the  accounting. 

Eeplevin  does  not  abate  by  death.  If.  Y.  Code  Civ.  Pro.,  %  1736;  Eoberta 
».  Marsen,  83  Hun,  486. 
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property  rights  or  interests,^  as  for  instance  deceit  by  which 
plaintiff  is  injured  in  property.^  An  action  for  damages  to  the 
person,'  or  for  any  purely  personal  injury,^  or  for  purely 
personal  relief,'  does  not  survive.  One  for  damages  both  to 
the  person  and  the  estate,  or  to  property  rights  or  interests, 
survives  in  respect  to  the  latter  part  ®  of  the  damages,  but  not 
in  respect  to  the  former. 

2.  Power  of  the  court ;  on  assignment,  assumption,  c&o.] — 
Upon  a  transfer  of  right  or  devolution  of  liability '  (except  by 

>  Cregin  b.  Brooklyn  Crosstown  R.  R.  Co.,  75  JSf.  Y„  192;  s.  c,  31  Am.  R, 
549;  mEow.  Pr.,  465;  affl'g  id.,  33 ;  reaffl'd  in  83  If.  Y.,  595:  rev'g  19  Htin, 
341  (husband's  action  for  loss  of  wife's  services  by  injury  by  defendant's  neg- 
ligence, and  for  medical  expenses,  survives,  for  this  afiects  pecuniary  rights). 

But  a  parent's  action  for  damages  for  seduction  of  daughter  was  held  not 
to  be  within  this  rule,  but  to  abate,  in  HoUiday  v.  Parker,  33  I£un,  71. 

HeinmuUer  «.  Gray,  13  Abb.  JPr.,  M  8.,  399;  s.  c,  35  Super.  Ot.  {J.  &  8.), 
196  (trespass  to  personal  property;. 

'  Moore  v.  McKinstry,  37  Sun,  194  (fraud  by  which  defendant  gained  a 
pecuniary  advantage). 

Shale  ®.  Schantz,  35  Hun,  633  (slander  affecting  credit  of  firm  plaintiff). 

So  an  action  for  a  conspiracy  to  cheat  and  defraud  survives  because  it  af- 
fects property  rights.  Otherwise  of  an  action  of  a  penal  nature  to  hold  a 
trustee  of  a  corporation  liable  to  its  creditor  for  making  a  false  annual  report. 
Brackett  ®.  Griswold,  103  N.  T..  435.  Otherwise  also  of  failure  to  file  annual 
report.  Stokes  «.  Stickney,  96  id.,  333.  But  after  judgment  personal  repre- 
sentatives of  the  deceased  can  be  substituted.  Blake  v.  Griswold,  104  id.,  613. 

But  the  individual  liability  of  a  stockholder  for  the  debts  of  his  corpora- 
tion by  reason  of  the  stock  not  being  full  paid,  survives.  Chase  v.  Lord,  6 
Abb.  N.  a.,  258;  s.  c,  77  N.  Y.,  1 ;  reVg  16  Hun,  369. 

'  Hegerich  v.  Keddie,  99  N.  Y,  358  (negligence  causing  death  of  intestatei. 

Moriorty  i).  Bartlett,  id.,  651 ;  rev'g  34  Hun,  273  (wife's  action  under  Civil 
Damage  Act) ;  s.  p.,  Boor  v.  Lowery,  103  Ind.,  468,  1  Western  Rep.,  548 ;  b. 
c,  3  Northeastern  Rep.,  151, 154. 

*  Price  V.  Pi-ice,  75  ^V.  Y.,  244;  s.  c,  31  Am.  R.,  463;  affl'g  11  Bun,  299  (de- 
ceit inducing  void  marriage).  Otherwise  after  verdict,  report  or  decision,  in 
action  for  damages  for  a  personal  injury  (M.  Y.  Code  Civ.  Pro.,  g  764),  unless 
it  be  set  aside  (Kelsey  «.  Jewett,  34  Mun,  11,  and  cases  cited). 

'Johnson  v.  Klwood,  83  J^.  Y.,  362;  rev'g  in  effect  15  Hun,  14  (action 
merely  for  injunction  against  a  trespass  by  defendant  abates  on  his  death). 

Hopkins  «.  Hopkins,  21  Weekly  Dig.,  174  (holding  that  after  the  death  of  a 
party  in  divorce,  the  attorney  could  not  proceed  to  enforce  a  previous  order). 

*  Scott  V.  Brown,  24  Hun,  620  (action  for  injury  to  plaintiff's  person  and 
family  abates  as  to  the  personal  damages,  but  not  as  to  damages  and  expenses 
of  children's  sickness). 

So,  although  ejectment  by  a  tenant  for  life  does,  upon  plaintiff's  death, 
abate  as  to  the  claim  of  possession,  it  does  not  abate  as  to  damages  for  deten- 
tion. De  Lisle  ®.  Hunt,  36  Ifere.  630.  Compare  McKeen  ®.  Fish,  33  Swm,  28, 
where  a  widow's  action  for  dower  was  held  to  abate  by  her  death,  notwith- 
standing stipulation  made  to  accept  a  gross  sum  in  lieu  thereof. 

'  M.  T,  Code  Civ.  Pro.,  §  756. 
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death)  the  court  may,  in  its  discretion,  direct  the  transferee  or 
person  becoming  liable  to  be  substituted  or  joined. 

Such  direction  may  be  given  on  the  application  of  either 
party  or  of  the  third  person. 

If  no  such  direction  is  given,  the  action  will  continue  in 
the  original  names,  unless  the  transfer  or  devolution  resulted 
from  death  or  from  the  absolute  dissolution  of  a  corporation. 

In  all  cases  infants  brought  in  must  have  a  guardian  ad 
litem  appointed. 

3.  —  on  death.'] — Death  of  a  defendant  before  process  is 
served  upon  him,  or  appearance  by  him,  is  still  held  to  abate 
the  action  so  far  at  least  as  he  is  concerned  (except  in  case  of  a 
joint  debtor  against  whom  judgment  could  go  without  service)'; 
for  as  to  him  the  action  is  not  deemed  commenced ;  and  a  re- 
vival or  continuance  against  his  representatives  without  service 
of  summons  on  them  or  appearance  by  them,  is  not  allowed.' 

Death  of  either  party  before  verdict,  report,  or  decision,  ac- 
tually rendered,  absolutely  prevents  the  rendering  of  a  valid 
verdict,  report,  or  decision  agcdnst  him ; '  but  judgment  in 
favor  of  a  person  deceased  before  verdict,  report,  or  decision  in 
his  favor,  is  merely  irregular.* 

In  general,  death  after  an  accepted  offer  of  judgment  or  a 
verdict,  report,  or  decision  actually  rendered,  or  interlocutory 
judgment  entered,  on  an  adjudication  of  issues,  does  not 
prevent  final  judgment  thereon  in  the  names  of  the  original 
parties.' 

'  Long  V.  Stafford,  103  N.  T.,  274. 

» Compare  Palmer  v.  Ensign,  19  Alb.  L.  J.,  399;  and  Barron  «.  South 
Brooklyn  Saw  Mill  Co.,  18  Abb.  N.  C,  358  (the  latter  case  holding  that  the 
conditional  jurisdiction  acquired  under  Ja.  T.  Code  Civ.  Pro.,  §  638.  by  the 
levy  of  a  valid  attachment  upon  property  of  a  non-resident  defendant,  and 
the  due  commencement  of  service  of  summons  by  publication,  is  divested, 
and  the  attachment  falls  by  the  death  of  the  defendant  before  such  serdce  is 
made  complete  by  the  continuance  of  the  publication  for  the  required  period). 

=  m  Y.  Code  Civ.  Pro.,  §  765. 

4  Smith  V.  Joyce,  11  Civ.  Pro.  B.  (Browne),  257  (refusing  to  discharge  a 
purchaser  under  such  judgment).  Contra,  McCreery  v.  Everding,  44  Cd., 
284  (setting  a  judgment  aside  in  favor  of  a  dead  person,  as  a  nullity). 

«  K  T.  Code  Civ.  Pro.,  §  763.  This  does  not  apply  to  judgments  by  de- 
fault. Grant  v.  Griswold,  21  Hun,  509,  513  ;  Smith  v.  Joyce,  11  Civ.  Pro.B. 
(Browne),  257.    It  contemplates  an  adjudication  on  the  rights  of  the  parties. 
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i.  —  on  death  of  a  co-pwrty^ — If  a  plaintiff  dies  leaving  a 
co-plaintiff,  or  a  defendant  dies  leaving  a  co-defendant,  the  action 
may  proceed  in  favor  of  or  against  the  survivors,  as  to  what- 
ever cause  of  action  or  any  part  thereof  survives  to  or  against 
the  latter ;  but  the  court  have  power  to  require  or  allow  the 
successor  or  representative  of  the  deceased  to  come  in.^ 

If  no  one  is  to  be  brought  in,  it  is  usual  simply  to  suggest 
the  death  upon  the  record.* 

5.  —  on  death  of  a  sole  party. "l — If  the  cause  of  action,  or 
one  of  several  causes  of  action  ^  survives  the  death  of  a  sole 
plaintiff  or  a  sole  defendant — and  this  applies  to  the  death  of  a 
sole  surviving  plaintiff  or  defendant* — the  continuance  of  the 
action  by  bringing  in  the  representative  or  successor  must  now  * 
be  effected  by  motion  and  order,  without  putting  the  applicant 
to  a  supplemental  pleading,  unless  there  are  other  facts,  beside 
the  succession,  which  should  be  alleged  ;  but  in  other  respects 
the  right  to  continue  such  a  cause  depends  in  equity  upon 
the  settled  equity  practice ;  *  and  the  courts  still  exercise  the 
same  legal  discretion  as  formerly  to  refuse  the  application  in 
case  of  laches  such  that,  by  analogy  to  the  Statute  of  Limita- 
tions, revival  ought  to  be  precluded. 

The  period  prescribed  by  the  Statute  of  Limitations  for 
bringing  an  action  has  usually  been  regarded,  in  equity, — if 
allowed  to  lapse  after  the  right  to  revive  and  continue  an  ac- 

A  report  on  the  usiial  reference  to  compute  amount,  in  foreclosure,  where  no 
issues  are  raised  in  the  pleadings,  other  than  by  the  usual  general  answer  on 
behalf  of  ap  infant  defendant,  is  not  within  the  statute.  Smith  ».  Joyce  {above 
cited).  Whether  death,  after  leave  to  withdraw  demurrer  and  answer  has 
been  granted,  but  before  the  lapse  of  the  time  allowed  for  so  doing,  is  within 
§  763,  seems  unsettled.  ^^'"■'''^^""-Clark's  Estate,  5  Dem.,  397.  J!feg. — Sim- 
mons a  Vanderbilt,  Jf.  T.  Daily  Beg.,  Feb.  6, 1883.  As  to  entry  nuTic  pro 
tune,  see  Mitchell  ®.  Overman,  103  U.  8.,  63;  b.  c,  with  note,  23  Am.  L.  Beg.,  ' 
607;  Tuomyi).  Dunn,  in N.  T.,  515;  Long®.  Stafford,  103  lU,  374. 

'  N.  T.  Code  Civ.  Pro.,  ?§  758,  759.  As  to  Partition,  see  §  1588;  Eject- 
ment, §§  1521-3.  If  the  liability  is  purely  several,  as  in  case  of  maker  and  in- 
dorser,  it  is  usual  to  sever  the  action.  In  case  of  tort,  plaintiff  is  usually  left 
to  bring  a  new  action  against  the  representatives  of  the  deceased. 

» See  Volume  I,  p.  459. 

» Brackett  8.  Griswold,  103  N.  T.,  435. 

*  Coit  ».  Campbell  [helow  cited). 

« N.  T.  Code  Civ.  Pro.,  §  757. 

'  Coit «.  Campbell,  83  N.  T.,  509;  affl'g  30  Eun,  50.  But  see  13  Hun,  373, 
277. 
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tion  has  accrued,  and  before  applying  to  do  so, — as  eufficient 
reason  for  refusing  the  revival ;  ^  but  even  in  a  legal  action  the 
lapse  of  that  time  is  not  necessarily,  and  as  matter  of  law  a  flat 
bar,  if  the  original  action  was  seasonably  brought.-  And  the 
better  opinion  is  that  the  principles  formerly  applied  in  equity 
will  still  sustain  the  discretionary  power  of  the  court  to  refuse 
to  allow  a  substitution  for  the  purpose  of  continuance,  alike  in 
legal  and  in  equitable  actions,  unless  the  case  has  been  such  that 
the  court  might,  under  the  statute — as  in  the  case  of  the  death 
or  marriage  of  the  plaintifi" — have  ordered  that  the  action 
abate  if  not  continued  by  the  proper  parties  within  a  specified 
time ;  for  this  remedy  affords  a  sufficient  protection  to  the 
survivors,  alike  in  common  law  and  equity  actions.* 

6 .  The  practice  /  bringing  in  (me  hy  virtue  of  a  new  right  or 
liability  arising  joending  action.'] — Where  one  is  to  be  brought 
in  as  defendant,  not  by  way  of  substituting  him  in  respect  of  a 
right  or  liability  already  represented  by  other  parties,  but 
because  events  occurring  pending  the  action  have  created  a 
new  liability  or  right — as  for  instance  if,  pending  foreclosure,  a 
stranger  to  the  action  has  covenanted  for  the  payment  of  the 
mortgage  debt,'  or  if,  in  partition,  a  devisee  of  an  estate  in 
expectancy  is  bom,'  or,  in  a  patent  infringement  suit,  a  third 
person  takes  an  interest  with  defendant,  and  infringes'— he 
should  be  brought  in  by  supplemental  summons  and  complaint,' 
unless  he  applies  himself,  or  submits  to  come  in  by  way  of 
amendment ;  in  which  case  actual  amendment  of  the  record  is 
desirable. 

1.  —  bringing  in  originally  omitted  party.] — One  who 
should  originally  have  been  made  a  defendant,  but  was  then 

'  Coit  V.  Campbell  (above  cited). 

s  Evans  ».  Cleveland,  73  N.  T.,  486 ;  rev'g  12  Hun,  140. 

a  N.  T.  Code  Civ.  Pro.,  §  761. 

*  Compare  Coit  v.  Campbell;  Evans  v.  Cleveland  {above  cited);  and  Greene 
t>.  Martine,  84  N.  Y.,  affl'g  21  Run,  186,  merely  on  the  authority  of  Coit  t. 
Campbell. 

»  s.  P.,  Prouty  «.  Lake  Shore,  &c.,  R.  R.  Co.,  85  N.  T.,  273.  Compare 
previous  decision  in  53  id.,  863. 

»  For  the  English  rule,  see  Peter  s.  Thomas  Peter,  L.  B.,  26  Oh.  Div„  181. 

'  Parkhurst  v.  Kinsman,  2  Blatchf.,  72;  s.  c,  8  N.  7.  Leg.  Oba.,  73. 

1  See  Volume  I,  p.  700. 


PARTIES.— II.  CHANGES  AT  PLAINTIFF'S  INSTANCE.        507 

omitted,  is  brought  in  by  plaintiff  by  supplemental  summons 
and  complaint,  or  by  amendment  in  the  manner  stated  in 
Volume  I,  p.  700. 

8.  —  bringing  in  one  who  has  acquired,  the  interest  of  an 
original  party.'] — Where  the  person  proposed  to  be  brought  in, 
whether  as  a  plaintiff  or  a  defendant,  is  to  be  joined  merely 
because,  pending  the  action,  he  has  acquired  an  interest  in  the 
subject  of  litigation  from  one  who  was  an  original  party, 
effectually  joined  as  such,  the  court  have  power  to  bring  him  in 
under  the  process  and  pleading  already  existing ;  ^  and  this  is 
done  by  an  order  of  substitution. 

9.  Mode  of  objecting  to  omission.'] — A  defect  of  parties, 
which  existed  at  the  commencement  of  the  action,  is  waived  by 
not  taking  it  by  answer  or  demurrer  as  the  case  may  require,* 
unless  the  defect  is  one  which  prevents  the  court  from  doing 
justice  to  the  party  before  it,*  in  which  case  the  court  may 
direct  the  action  to  stand  over  whenever  the  defect  appears, 
until  the  necessary  parties  be  brought  in. 

A  defect  of  parties  not  existing  at  the  commencement  of 
the  action,  but  which  arose  thereafter — as  for  instance  by  the 
death  of  one  originally  joined,  may  be  objected  to  without 
pleading ;  and  if  objected  to  at  the  trial,  it  is  error  if  the 
absent  parties  be  necessary  parties,  to  overrule  it  as  too  late  and 
allow  the  action  to  proceed.* 


SECTION    I. 

plaintiff's   PEOCEEDIKGS    as   to   CHANGE   OF   PAKTIES. 

FoBMB.  (1074.)  Affidavit  to  move  to  strike 

(1078.)  Affidavit  to  move  to  strike  out  and  substitute  parties 

out  a  defendant  who  has  after  new  trial  ordered,  and 

died,  leaving  neither  repre-  for  leave  to  serve  supple- 

seutative  nor  assets  subject  mental  complaint,   or    for 

to  the  jurisdiction.  leave  to  amend. 

'  See  Savage  v.  Sherman,  87  N.  T.,  277. 

» JSr.  T.  Code  Civ.  Pro.,  %  499. 

'  Bear  v.  Am.  Kapld  Tel.  Co.,  36  Hun,  400. 

<Hasbrouck  v.  Bunce,  63  N.  T.,  475;  rev'g  3  Supm.  Of.  (T.  &  C),  309; 
B,  p.,  K  Y.  Code  Civ.  Pro.,  §  759  (death  of  one  of  several  tenants  in  common, 
plaintiffs  in  ejectment). 
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(10Y6.)  Notice  of  motion  (or  order) 
that  an  unnecessary  party 
be  struck  out.  (108B.) 

(lO'^e.)  Notice  of  motion  (or  order) 
for  leave  to  change  a  co- 
plaintiff  to  a  defendant. 

(1077.)  Affidavit  to  obtain  leave  to        (1086.) 
add  formal  parties  (with 
leave  to  amend). 

(1078.)  Order  granting  leave  to  add 
formal  parties  (and  to 
amend). 

(1079.)  Affidavit  to  move  for  leave        (1087.) 
to  bring  in  a  new-born  in- 
fant. 

(1080.)  Notice  of  motion  (or  order) 

to  bring  in  newborn  in-        (1088.) 
fant. 

(1081.)  Affidavit  to  move  to  bring  in 

one  who,  pending  the  ae-        (1089.) 
tion,  has  made  himself  lia- 
ble to  suit  and  injimction. 

(1082.)  Affidavit  to  move  to  substi-        (1090.) 
tute  executor  or  adminis- 
trator of  deceased  defend-        (1091.) 
ant  (short  Form). 

(1083.)  Order  that  executors  or  ad- 
ministrators of  deceased  de-        (1092.) 
fendant    show  cause  why 
action  should  not  continue 
against  them.  (1093.) 

(1084.)  Order      continuing      action 


against  Burviving  defend- 
ants on  the  death  of  one. 

Order  granting  leave  to  con- 
tinue action  against  encces- 
sors  in  interest  of  a  defend- 
ant. 

Order  for  leave  to  serve  a 
supplemental  complaint, 
bringing  in  as  an  additional 
defendant  a  third  person 
who  has  assumed  defend- 
ant's obligation. 

Affidavit  of  attachment  issued, 
and  death  of  defendant  be- 
fore publication  of  summons 
completed. 

Affidavit  to  move  for  subetitu- 
tion  of  public  officer's  suc- 
cessor. 

Notice  of  motion  for  substitu- 
tion of  public  officer's  suc- 
cessor. 

Order  substituting  public  offi- 
cer's successor. 

Affidavit  to  move  to  continue 
action  against  receiver  in 
place  of  corporation. 

Order  granting  leave  to  pro- 
ceed against  receiver  of  dis- 
solved corporation. 

Notiqe  to  creditors  to  exhibit 
demands. 


Form  No.  1073. 

Affidavit  to  move  to  strike  out  a  defendant  who  has  died,  leaving 
neither  representative  nor  assets  subject  to  the  jnrisdiction.* 

[^As  in,  Form  1077  to  the  *]  II.  That  this  action  was  brought 
in  18  to  compel  the  defendants  above  named  to  make  contribu- 
tion for  losses  sustained  \or,  money  paidj  by  the  plaintiff  on 
behalf  of  himself  jointly  with  defendants  in  \slating  grovrnd 
hriefty\  as  appears  by  the  complaint  herein  on  file  (or,  a  copy 
of  which  is  annexed].  That  the  summons  was  served  on  tne 
defendant  T.  Z.  on  the  day  of  ,  18     Xprnd  state 

condition  of  the  ccmse  as  to  Mm\.    That  at  the  commencement 
of  this  action  as   aforesaid  the  defendant  W.  X.  was  and 


'  Adapted  from  the  precedent  in 
AngeU  ».  Lawton,  14  Mun,  70 ;  appeal 
dismissed  in  IQ  N.  T.,  540,  without 
deciding  that  such  an  order  was  nec- 
essary. Compare  Mosgrove  d.  Kountz, 
14  Fed.  Bep..  315;  Hajs  ».  Thomas,  56 
2f.  Y.,  521.  The  beUer  opinion  is  that 


the  court  would  have  power  to  strike 
out  the  name  on  the  trial.  In  Angell 
v.  Lawton  plaintiff  by  the  same  order 
had  leave  to  bring  in  the  representa- 
tives of  another  deceased  defendant, 
which  is  not  noticed  in  the  report 
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thereafter  continued  to  be  a  resident  of  ,  in  the  State  of 

,  until  his  death,  which  occurred  at  ,  in  last. 

That  said  W.  X.  was  never  duriiig  this  action  a  resident  of 
this  State,  nor  to  the  knowledge  of  deponent  within  this  State. 
That  there  were  not  at  the  time  of  his  death,  nor  have  there 
since  been,  nor  are  there  now,  any  assets  or  property  of  said 
W.  X.,  or  of  his  estate,  within  this  State,  and  that  for  want  of 
any  jurisdiction,  power  or  authority  in  any  surrogate  or  other 
officer  within  this  State  in  respect  thereto,  the  plaintiffs  are 
unable  to  procure  the  appointment  within  this  State  of  any 
personal  representative  of  said  W.  X. 

III.  [Conclude  as  in  Form  107Y.] 


Form  No.  1074. 

Affidavit  to  move  to  strike  out  and  substitute  parties  after  new  trial 
ordered,  and  for  leave  to  serve  supplemental  complaint,  or  for 
leave  to  amend.' 

\Ti^  ofcowrt  cmd  action.] 
[  Veniie.'] 

E.  P.  G.  being  duly  sworn,  says : 

I.  That  he  is  one  of  the  plaintiffs  in  this  action  [or  as  in 
Form  1077]. 

II.  That  the  action  was  brought  for  the  purpose  of  rescind- 
ing a  contract  alleged  by  tlie  plamtiffs  to  have  been  fraudulent, 
and  to  recover  the  moneys  contributed  or  paid  by  the  plaintiffs 
under  and  in  pursuance  of  said  contract. 

III.  That  prior  to  the  commencement  of  this  action  the 
plaintiffs,  believing  that  they  had  been  defrauded,  but  not 
understanding  the  exact  method  and  nature  of  the  fraud  by 
which  they  had  been  induced  to  part  with  their  money,  caused 
some  investigations  to  be  made,  the  substantia]  results  of  which 
were  embodied  in  the  original  complaint  in  this  cause  ;  but  that 
afterwards,  when  the  cause  came  to  be  tried,  the  plaintiffs  found 
that,  while  the  matters  of  fact  stated  in  the  complaint  were 
substantially  true,  yet  that  the  complaint  was  not  as  full  and  as 

'  Sustained  by  the  Supreme  Court  In  equity  omitted  parties  or  parties 

in  Getty  «.  Spaulding,  3  Supm.  Ct.(T.  not  duly  served  may  be  brought  in 

<fe  C).  174;  mem.  s.  c,  1  Hun,  115;  evenafter  judgment  and  sale,  by  open- 

afS'd  in  68  JV.  T.,  636,  holding  that  the  ing  the  judgment.   See  Rice  «.  Barrett, 

court  had  power  in  its  discretion  to  99  iT.  T.,  408,  rev'g  35  Hun,    366; 

make  the  order.     See  also  Glenville  Wood  «.  Kroll,  43  .©«»,  338. 
Woolen  Co.  v.  Ripley,  11  Abb.  Pr.,  N. 
8.,  87. 
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accurate  in  all  relating  to  the  details  of  the  fraud  as  the  proofs 
upon  the  trial. 

lY.  That  on  the  trial  the  plaintiff's  counsel  prepared  and 
submitted  to  the  court  proposed  findings  of  fact,  intending  to 
ask  the  court,  in  case  said  findings  of  fact  should  be  adopted  by 
the  court,  to  conlirm  the  pleadings  thereto,  but  that  the  court 
rendered  judgment  for  the  defendants,  which  judgment  was 
affirmed  by  the  general  term,  upon  appeal.  But  the  judgment 
of  the  special  term  and  of  the  general  term  has  been  reversed, 
and  a  new  trial  granted  by  the  commission  of  appeals,  on 
appeal. 

Y.  That  after  the  commencement  of  this  action,  J.  H.  H. 
and  J.  A.  A.,  who  were  originally  co-plaintiffs,  transferred  and 
assigned  their  shares  and  interests  in  the  cause  and  causes  of 
action  set  forth  in  the  complaint  to  the  plaintjfFs  R.  P.  G.  and 
S.  E.  G. 

YI.  That  the  proposed  amended  and  supplemental  complaint 
hereto  annexed,  embodies  the  facts  which,  as  deponfent  believes, 
were  substantiated  by  the  proofs  given  on  the  trial  of  this 
cause,  and  that  while  the  said  proposed  amended  and  supple- 
mental complaint  embodies  substantially  the  same  cause  of  ac- 
tion set  forth  in  the  original  complaint,  and  does  not  involve 
any  abandonment  of  such  cause  or  such  original  complaint,  it 
states  more  accurately  and  fully  than  the  original  complaint 
did,  the  details  of  the  fraud  complained  of  by  the  plaintiffs, 
and  the  connection  of  the  defendants  therewith. 

YII.  S^If  order  to  show  cause  is  ashed,  dec,  state  as  on  ]>.  2.] 
[Jurat.]  [Signature.] 


Form  No.  1075. 
Notice  of  motion  (or  order)  that  an  unnecessary  party  be  struck  out.' 

[As  in  other  Forms  {see  488,  p.  1,  493,  p.  4),  stating  rdief 
thus  .•]  That  the  summons  and  complaint  [am^-  other  proceed- 
ings if  necessary]  herein  be  amended  by  striking  out  the  name 
of  W.  X. ;  and  that  the  plaintiff  A.  B.  may  proceed  with  this 
action  hereafter,  omitting  the  name  of  W.  X.  as  a  [defendant] 
therein,  without  prejudice  to  the  proceedings  already  had. 

'If  the  only  relief  sought  is  the  was  the  direction  on  this  point  in  Get- 
dropping  of  the  name,  this  order  that  ty  v.  Spaulding,  cited  on  p.  509.  See 
the  action  continue  is  enough.     Such    Volume  I,  pp.  699,  700,  and  Form  704 
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Form  No.  1076. 

Notice  of  motion  (or  order)  for  leave  to  change  a  co-plaintiff  to  a 

defendant. 

[As  in  other  Forms  {see  No.  488,  p.  1,  No.  493,  p.  4), 
stating  relief  ihus:'\  allowing  the  plaintiff  A.  B.  to  amend  the 
summons  and  complaint  herein,  by  striking  out  0.  D.  as 
plaintiff,  and  making  him  a  defendant  herein,  without  costs  as 
to  the  other  defendants*  [and  to  issue  a  supplemental  summons 
against  said  C.  D.*]. 


Form  No.  1077. 

Affidavit  to  obtain  leave  to  add  formal   parties   (with,  leave  to 
A  amend).' 

\Title  of  court  and  oause.] 

[  Venue.'] 

A.  B.  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  [or,  defendant]  above  named  [or 
if  otherwise,  state  relation  to  the  oause  amd  means  of  Icnowledge. 
unless  implied ;  and  if  leave  to  do  more  than  add  or  strike  out 
a  formal  party  is  asked,  state  reason  why  the  applioanfs 
affida/oit  is  not  presented,  unless  proposed  new  pleading  duly 
verified  is  avnexed].  * 

II.  [State  facts  constituting  ground  of  application  as  thus:] 
That  this  action  is  brought  to  foreclose  a  mortgage  upon  the 
property  of  the  defendant,  the  Company,  including 
certain  real  property  in  the  city  and  county  of  New  York ;  that 
the  summons  and  complaint  in  this  action  were  duly  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York,  on  the 

day  of  ,18.  and  the  notice  of  pendency  of  this 

action  was  duly  filed  in  said  clerk's  office  on  the  day  of 

,18    ,  at  about  o'clock      m.  ;  that  the  defendant, 

the  Company,  has  appeared  herein  by  A.  &  G.,  its 

attorneys. 

'  Newl.  CTi.  Pr.,  161.  he  ought  to  have  notice  even  if  he  has 
*  This  may  not  always  be  neces-  not  appeared;  for  a  failure  to  appear 
sary.  in  response  to  a  summons  to  appear 
,  ^  The  application  is  frequently  and  answer  in  a  suit  for  specified  re- 
made ««  jjcwfe,  where  the  change  is  lief  between  A.  and  B.  ought  not  to  cTe- 
merely  formal ;  but  if  it  be  such  that  prive  defendant  of  the  opportunity  to 
any  party  who  has  been  served  could  litigate  a  substantial  question  brought 
be  affected  in  right,  in  the  scope  of  the  in  by  joining  C. ,  or  by  asking  different 
controversy,  or  in  relief,  by  the  order,  relief,  or  reUef  on  different  facts. 
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That  since  the  said  complaint  and  notice  of  pendency  of 
action  were  tiled,  it  has  been  ascertained  by  deponent,  through 
an  official  search,  that  the  following  persons  have,  or  claim  to 
have  some  lien  upon,  or  interest  in  the  premises  and  property 
sought  to  be  foreclosed  in  this  action,  which  lien,  if  any,  accrued 
subsequently  to  the  lien  of  the  mortgage  sought  to  be  foreclosed 
herein,  viz.,  F.  A.  and  B.  0. 

That  it  is  now  desired  to  amend  the  summons,  complaint 
and  notice  of  pendency  of  action,  and  all  the  papers  herein,  by 
adding  the  above-named  persons  as  parties  defendant  herein  [md 
if  other  allegations  are  deswed  to  he  made,  add:  and  to  make 
such  changes  in  the  complaint  as  are  contained  in  the  annexed 
amended  complaint]  ;  and  that  a  supplemental  summons  issue 
directed  to  such  additional  defendants,  to  the  end  that  they  may 
be  brought  in  as  parties  hereto. 

\If  changes  in  the  aUegaUons  of  the  complaint  are  proposed, 
indicate  the  substance  concisely,  as  thus ;]  That  the  amount  of 
the  bonds  certified  by  the  plaintifi"  is  correctly  stated  in  the 
annexed  proposed  amended  complaint,  as  deponent  has  ascer- 
tained after  careful  examination  of  the  facts ;  that  in  other  re- 
spects there  is  no  difference  between  the  said  proposed  amende4 
complaint  and  the  complaint  as  already  filed  herein. 

III.  [If  order  to  show  cause  is  asTced,  or  appUcation  is  ex 
pa/rte,  state  as  to  condition  of.  cause,  reason,  and  no  previous 
application,,  <&c.,  as  required;  seep.  2.] 

[JuratJ]  [Signature,] 


Form  No.  1078. 
Order  granting;  leave  to  add  formal  parties  (and  to  amend). 

At  a  special  term  [do.,  as  in 
Form  493, _p.  4]. 
[Title  of  action.] 

Upon  reading  and  filing  the  annexed  amended  complaint, 
and  the  affidavit  of  A.  T.,  verified  the        day  of  >  18    ! 

and  on  motion  of  A,  T.,  attorney  for  the  plaintiff : 

Oedeeed,  1.  That  the  summons,  complaint,  and  notice  of 
pendency  of  action,  and  all  the  papers  and  proceedings  herein 
be,  and  the  same  hereby  are  amended,  by  adding  as  defendants 
herein  F.  A.  and  B.  C. 

2.  That  the  plaintiff  be,  and  hereby  is,  allowed  to  file  [and 
serve]  the  annexed  amended  complaint  and  notice  of  penden- 
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cy  of  action  amended  so  as  to  include  the  parties  who  are  added 
as  defendants  by  this  order,  and  to  make  all  the  amendments  as 
in  said  annexed  amended  complaint  contained,  and  that  the 
said  annexed  amended  complaint  stand  as  the  complaint  herein. 

3.  That  a  supplemental  summons  issue  herein,  directed  to 
the  parties  who  are  added  as  defendants  by  virtue  of  the  pro- 
visions of  this  order,  to  the  end  that  they  may  be  brought  in  as 
parties  defendant  in  this  action. 

4.  That  all  proceedings  had  herein  stand  with  the  same 
force  and  effect  as  if  this  action  had  been  brought  originally 
against  the  defendants  as  constituted  by  the  amendment  [but 
without  prejudice — may  msert  saving  clause  if  necessary^']. 


Form  No.  1079. 
Affidavit  to  move  for  leave  to  bring  ifi  a  new-born  infant.* 

[Substitute  in  Form,  1077]  II.  That  this  action  was  brought 
{stating  object,  as  thus ;]  for  the  partition  of  lands  between  the 
parties  hereto  as  heirs  [or,  for  the  construction  of  the  will]  of 
M.  N.  mentioned  in  the  complaint  herein  [and  state  condition 
of  cause,  as  thus ;]  That  on  the  day  of  >  1 8     , 

the  cause  being  at  issue,  and  all  the  parties  to  this  action  ap- 
pearing before  the  court  at  special  term,  the  cause  was  heard 
Hjpon  the  merits  and  fully  argued  and  submitted  to  the  decision 
of  the  court.  That  thereafter,  and  on  or  about  the  day  of 
,  18  ,  the  case  was  decided  by  Mr.  Justice  D.,  but  no 
judgment  or  decree  has  yet  been  entered  herein.  That  after 
the  hearing  and  argument  of  the  cause,  and  pending  its  consid- 
eration by  the  court,  an  infant  daughter  was  born  to  the  de- 
fendants W.  X.  and  V.  X.  his  wife,  and  the  said  infant  has 
some  interest  under  the  trusts  created  in  and  by  the  will  of  M. 
N.,  mentioned  in  the  complaint  herein. 

That  [the  deponent  is  advised  by  his  counsel,  A.  T.,  of 
street,  in  ,  that]  the  said  infant  daughter  is  a  nec- 

essary party  defendant  to  this  action,  and  that  a  supplemental 
summons  ought  to  issue  for  the  purpose  of  making  her  a  party 
defendant,  and  that  a  supplemental  complaint  should  be  made 
accordingly. 

'  See  Bond  ».  Smith  (ieZoM  cited).  s.  c,  2  BoU.,  385;  affl'd,  41  N.  T.,  619; 

«  See  Peter  «.  Thomas  Peter,  L.  B.,  Mead  «.  Mitchell,  1 7  if.  r. ,  310 ;  Chinn 

26  GMn.  Dill.,  181.  ■».  Keith,  4  W.  T.  Supm.  Court  {T..& 

As  to  barring  the  rights  of  unborn  C.)  Sep.,  126 ;  s.  c,  sub  nom.  Chism  «. 

infants  by  action,  see  Bowman  v.  Tall-  Eeith,  1  Bun,  589 ;  Brevoort «.  Grace, 

man,  27 Sow.  Pr.,  212 ;  afE'd,  40 m.,1;  53JV.  T.,  345. 

Vol.  II.— 33 
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Form  No.  1080. 
Notice  of  motion  (or  order)  to  bring  in  new-bom  infant. 

[As  in  other  Forms,  No.  488,  p.  1,  493,  p.  4,  stating  reUtf 
tJmis:'\  allowing  plaintiff  to  bring  m  C.  D.  as  a  defendant  here- 
in [the  name  0.  being  fictitious  and  the  real  first  or  Christian 
name,  if  yet  given,  being  to  said  plaintiff  as  yet  unknown],  and 
that  the  [second]  supplemental  summons  and  complaint  annexed 
may  be  filed  and  served  herein  [or,  that  a — second — supple- 
mental summons  issue  for  that  purpose,  and  that  a — second — 
supplemental  complaint  may  be  made  in  accordance  with  the 
facts  set  forth  in  the  annexed  affidavit,  and  in  such  manner  and 
form  as  fitly  to  set  forth  and  charge  the  interest  of  the  said 
0.  D.]. 

Form  No.  1081. 

AfB.davit  to  move  to  bring  in  one  who,  pending  tke  action,  has  made 
himself  liable  to  suit  and  injunction. 

[As  in  Form  1077,  to  the  *]  II.  That  this  action  was  com- 
menced by  the  service  upon  defendant  Y.  Z.,  on  or  about  the 
day  of  )  18     ,  of  the  summons,  complaint,  affidavits 

and  order  to  show  cause,  containing  a  temporary  injunction, 
which  enjoined  the  defendant  from  doing  the  things  sought  to 
be  restrained  permanently  by  judgment  in  the  action,  which 
order  is  still  in  full  force ;  and  a  motion  thereon  made  to 
continue  the  said  injunction  during  the  pendency  of  the  action, 
is  now  pending  and  undetermined  [or  otherwise  according  to 
the  facf\.  That  since  said  order  was  made  and  served,  the 
defendant  T.  Z.  has  executed  the  contract  with  W.  X.,  which  is 
set  forth  in  the  proposed  supplemental  complaint  annexed 
hereto ;  and  deponent  believes,  that  unless  enjoined  and  re- 
strained, the  said  defendant  and  said  W.  X.  will  act  upon  said 
contract,  to  the  great  injury  of  the  plaintiff  as  in  said 
supplemental  complaint  set  forth.  That  it  will  be  necessary  to 
issue  a  supplemental  summons  herein  against  said  W.  X.,  or  to 
amend  the  summons  in  this  action,  by  adding  the  name  of  the 
said  W.  X.  as  a  defendant  therein,  and  to  make  and  serve  a 
supplemental  complaint  substantially  like  that  hereto  annexed. 

It  is  also  necessary  that  this  court  issue  a  temporary 
injunction  restraining  the  defendant  and  said  W.  X.  from 
doing  or  suffering,  pending  this  action,  the  things  sought  to  be 
permanently  restrained  by  judgment  herein. 

That  grounds  for  such  temporary  injunction  are  also  set 
forth  in  the  annexed  supplemental  complaint,  and  the  allegar 
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tions  thereof  are  true  to  deponent's  knowledge.  Grounds  of 
such  injunction  are  also  set  forth  in  the  affidavit  of  M.  N.,  ver- 
ified herein  on  the  day  of  ,  18  ,  and  on  file  in  this 
court,  to  which  affidavit  deponent  refers  as  part  of  the  affida- 
vits for  plaintifi^  on  this  motion. 

III.  {See  Form  1077.] 

Form  No.  1082. 

Affidavit  to  move  to  substitute  executor  or  administrator  of  deceased 
defendant  (short  Form).' 

[_As  in  Form  1077,  to  the  *]  II.  That  this  action  [here  state 
its  nature  and  condition  as  above,  or  as  thus  ,•]  was  commenced 
by  the  service  of  the  summons  and  complaint  upon  fehe  above- 
named  defendant,  on  or  about  the  day  of  ,  1 8  ,  to 
recover  damages  for  the  breach  of  a  contract  [indicating  its 
nature;  see  Forms  1077  and  1081]  theretofore,  and  on  or  about 
the  day  of  ,  18  ,  naade  by  said  defendant  with  this 
deponent. 

III.  That  on  or  about  the  day  of  ,  18  ,  issue  was 
joined  herein  by  the  service  of  an  [amended]  answer;  and 
thereafter,  and  on  or  about  the  day  of  >  18  ,  this 
cause  was  duly  noticed  for  trial  by  this  plaintiff,  and  duly 
placed  upon  the  calendar  of  this  court  [in  the  county  of  , 
where  the  same  is  triable] ,  and  is  still  pending,  and  that  the 
next  term  or  circuit  at  which  it  could  be  tried  is  appointed  to 
he  held  on  the  day  of  next  [or  moAj  state  trial  as  in 
Form  1079]. 

IV.  That  thereafter,  and  on  or  about  the  day  of  , 
18  ,  \amd  if  trial  has  been  had,  add:  and  before  verdict 
— or,  report — or,  decision  actually  rendered^]  as  deponent  is 

'  N.  T.  Code  Oiv.  Pro.,  §§  757,  758.  inally   a   co-defendant,   may  pursue 

Appropriate  also  in  case  of  the  death  Form  1088. 

of  a  sole  surviving  defendant.     Coit  For  suggestion  of  death,  where  the 

«.  CampheU,  82  N.  K,  509;  affl'g  20  entire  cause  of  action  continues  against 

Hun,  50.  the  survivors  only,  see  Volume  I,  p. 

Or  of  a  surviving  partner  sued  as  459,  and  N.  T.  Code  Civ.  Pro.,  %  758. 
such.    Carrere  e.   Spoflord,  15  Ahb.  ^  If  the  death  was  not  before  such 

Pr.,  iV.  S.,  47;  s.  c,  46  How.  Pr.,  294.  determination,  judgment  will  be  en- 

But  if  he  was  defendant  as  exec-  tered  in  the  name  of  the  original  de- 

utor,  administrator,  assignee  for  bene-  fendant  (JT.  Y.  Code  Civ.  Pro.,  §§  763, 

fit  of  creditors,  trustee,  committee  of  765),  with  a  suggestion  of  the  death, 

lunatic,  &c.,  his  successor,  not   his  Id.,  §  1210;  Long  v.  Stafford,  103  If. 

personal  representatives,   should   be  T.,  274.    And  such  suggestion  can 

brought  in.  even  be  supplied  after  judgment  nunc 

If  the  substitution  desired  is  of  a  pro  tunc.    Id. 
public  officer  as  successor  of  one  orig- 
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informed  and  believes,  said  defendant,  being  then  the  sole  de- 
fendant herein,  died,  leaving  a  will,  by  which  he  appointed  W. 
X,  who  resides  at  ,  his  executor.     That  said  will  was  ad- 

mitted to  probate  on  or  about  the        day  of  ,  by  the  sur- 

rogate of  the  county  of  ,  and  that  letters  testamentary 

thereon  have  been  issued  to  the  said  executor  by  the  said  sur- 
rogate, and  he  has  undertaken  the  execution  thereof  and  now  is 
such  executor  [or,  died  intestate,  and  that  letters  of  administra- 
tion upon  his  estate  were,  on  or  about  the  day  of 
last,  duly  issued  by  the  surrogate  of  county  to  "W.  X., 
who  resides  at  ,  and  that  he  has  undertaken  the  admin- 
istration thereof  and  now  is  such  administrator]. 
III.  [dhc;  see  Form  1077.] 

Form  No.  1083. 

Order  that  executors  or  administrators  of  deceased  defendant  shov 
cause  why  action  should  not  continue  against  them. 

\_Title  of  court  a/nd  action.] 

TJpon  the  annexed  affidavit,  and  on  the  pleadings  [here  may 
specify  any  other  proceedings  relied  orvj,  let  M.  N.  and  0.  P.,  the 
executors  of  the  last  will  and  testament  [^or,  the  administrators 
of  the  goods,  chattels  and  credits]  of  Y.  Z.,  deceased,  show 
cause  before  one  of  the  justices  of  this  court,  at  a  special  term 
thereof,  to  be  held  [at  chambers]  in  the  City  Hall  [or.  County 
Court  House],  in  the  city  of  ,  county  of  ,  N.  Y., 

on  the         day  of  ,  18    ,  at         o'clock  in  the        noon 

of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why 
an  order  should  not  be  granted  therein,  directing  the  above- 
entitled  action  to  be  continued  against  them,  the  said  M.  'B.  and 
O.  P.,  as  the  executors  [or,  as  administrators]  as  aforesaid 
[without  prejudice  to  the  proceedings  already  had],  in  the  place 
of  said  deceased  defendant  [and  amending  the  summons  and 
proceedings  accordingly — and  granting  leave  to  this  plaintiff  to 
amend  the  complaint — or,  to  file  and  serve  a  supplemental 
complaint — herein,  as  he  shall  be  advised],  and  why  such  further 
or  other  relief  should  not  be  granted  as  may  be  just. 

Service  of  this  order  shall  be  suffioient  if  made  upon  said 
M.  N.  and  0.  P.  [or,  upon  either  said  M.  N.  or  said  0.  P.] 
personally  [or,  if  such  service  be  not  practicable,  by  leaving  the 
same  at  their  residence,  and  by  service  on  the  attorney  for  the 
deceased  defendant  T.  Z. — and,  if  shorter  ti/me  than  eight  days 
is  asked,  add]  days  before  it  is  returnable  [or,  on  or  before 
the  day  of  ]. 

[Authentication,  see  Form  491,  j>.  3.] 
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Form  No.  1084. 

Order  continuing  action  against  surviving  defendants  on  the  death  of 
one :  or  directing  severance.' 

[^CapUon  {court  order)  and  recitals  according  to  the  ease/  see 

Form  493,  f.  4.] 

Obdeeed,  that  the  said  action  be,  and  the  same  is  hereby 
continued  against  such  surviving  defendants,  without  prejudice 
to  the  proceedings  heretofore  had  therein  [and  that  the  cause 
proceed  on  days  notice,  with  service  of  this  order — or^  and 
that  the  cause  be  set  down  for  trial  at  the  circuit  commencing 
the  day  of  next]. 

\0r,  if  sever cmce  is  di/rected,  that  the  action  be  severed; 
and  that  it  proceed  \jf  as  topa/rt  only  say,  as  to  the  claim  for 
— dating  what]  against  Y.  Z.,  the  surviving  defendant  alone ; 
and  that  it  proceed  \if  as  to  part  only,  state  what]  against  said 
executor  of  W.  X.,  as  a  separate  action  with  like  effect  as  to 
all  subsequent  proceedings,  as  if  separate  actions  had  been 
originally  and  seasonably  brought  against  them  respectively.] 
T]nter :  \signa1mre  of  judge  Tyy  initials  of  name  am,d  titte.l 


Form  No.  1085. 

Order  granting  leave  to  continue  action  against  successors  in  interest 
of  a  defendant. 

At  a  special  term  [c&o.,  as  in 
Form  493,^.  4]. 
[Title  of  action  as  origvnally.^^ 

Upon  reading  and  filing  the  notice  of  motion  [or,  order  to 
show  cause]  on  behalf  of  the  plaintiff  herein,  dated  , 

18  ,  and  the  affidavit  of  A.  B.  verified  on  the  same  day  [and 
the  proposed  supplemental  complaint  of  A.  B.,  each]  annexed 
thereto  [and  proof  of  due  service  of  such  notice  and  copies  of 
all  said  papers  upon  M.  N.,  the  executor — c&c,  according  to  the 
fact — of  Y.  Z.,  deceased,  and  upon  the  attorneys  for  the 
respective  defendants  U.  Y.  and  W.  X.  herein],  and  after 
healing  A.  T.,  of  oounsel  for  the  plaintiff,  and  Z.  T.,  of  counsel 
for  the  defendants  U.  V.  and  W.  X.,  and  said  M.  N.  as 
executor  [or,  and  no  one  appearing]  in  opposition,  and  due 
deliberation  being  had ;  now,  on  motion  of  A.  T.,  attorney  for 
plaintiff: 

Oedebed,  that    said   action   be  and   the  same  is  hereby 
continued  in  the  name  of  the  plaintiff  herein  against  and  in 

'  Compare  Lachaise  ®.  Libbv,  13         '  Rogers  v.  Paterson,  4  PaAge,  450. 
Alh.Pr.X 
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the  name  of  the  said  M.  N.  as  executor  of  the  last  will  and 
testament  of  Y.  Z.,  deceased  [and  said  U.  V.  and  W.  X.],  with 
costs  of  this  motion  [to  be  paid  by  ],  and  that  the  summons 
and  pleadings  in  this  action  be  and  hereby  are  amended  bo  as  to 
make  said  executor  a  party  defendant  in  this  action  as  above 
provided,  without  prejudice  to  any  proceedings  heretofore  had 
in  the  said  action. 

lOr,  and  that  the  plaintiff  be  allowed  to  serve  a  supple- 
mental summons  and  complaint  herein  as  he  shall  be  advised, 
and  that  the  service  of  said  supplemental  summons  and 
complaint  be  vsdthout  prejudice  to  any  of  the  proceedings 
already  had  herein,  and  upon  service  thereof,  this  action  shall 
proceed  with  like  effect  as  if  such  executor  had  been  originally 
named  as  a  party  thereto.] 

[May  add  saving  clauses,  as  thus:  without  prejudice  to  the 
right  of  said  M.  J^.  to  move  to  strike  out  any  evidence  given  on 
the  trial  of  this  action.^] 

\_0r  thus:  And  the  said  M.  N.  as  executor  as  aforesaid,  is 
hereby  allowed  to  file  and  serve  a  supplemental  answer  to  the 
complaint  in  this  action  within  twenty  days  after  service  of  a 
copy  of  this  order;  otherwise  the  answer  of  his  testator  to 
stand  as  the  answer  in  the  cause  on  that  behalf.] 

Enter  :  [signature  of  judge  hy  initials  of  name  amd  title.] 


Form  No.  1086. 

Order  for  leave  to  serve  a  supplemental  complaint,  bringing  in  as  an 
additional  defendant  a  third  person  who  has  assumed  defendant's 
obligation." 

At  a  special  term  [c&c.,  as  in  Form,  493, 
•p.  4,  of  this  Volume^. 

[Title  of  action  as  originally.] 

On  reading  and  filing  the  aflBdavit  of  A.  B.,  verified  the 

'See  Bond  «.  Smith,  4  fittre,  48;  should  be  made  parties  to  a  new  action 

s.  c,  6  &iipm.  Ot.  {T.  &  0.),  239.  or  at  least  a  fresh  trial. 

^  Sustained    in    Prouty   ii.   Lake  A  verbal  order  of  the  court  upon 

Shore,  &c.,  Ry.  Co.,  85  iV^  T.,  273,  the  the  trial,  without  any  actual  amend- , 

third  party  here  having  assumed  the  ment  of  the  pleadings,  or  any  allega- 

liability  of  the  defendant  by  a  con-  tion  in  the  pleadings  relating  to  the 

tract  made  pending  the  action.  Com-  new  parties,  or  any  appearance  on  the 

pare  previous  decision  in  53  id.,  363,  record  for  them,  or  issue  joined  as  to 

where  it  was  held  that  a  motion  to  them,  Held,  notwithstanding  the  pres- 

substitute,  after  trial,  new  defendants,  ence  of  the  parties  in  court,  not  to 

on  the  ground  of  an  assumption  by  make   them   parties   to  the  record, 

them  of  the  liability  established  on  the  Hood  ®.  Hood,  85  N.  T.,  561,  reVg  18 

trial,  and  without  prejudice  to  the  pro-  Hun,  300. 
ceedings,  is  not  the  remedy,  but  they         ^  Under  iV.  T.  Code  Civ.  Pro.,  §  123, 
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day  of  ,  18     [and  thus  enumerate  all  the  motion 

papers] ;  and  after  hearing  A.  T.,  of  counsel  for  the  said 
plaintiff,  in  support  of  the  motion,  and  Z.  T.,  of  counsel  for  the 
defendant  T.  Z.,^  in  opposition  thereto  ;  now,  on  motion  of  A. 
T.,  attorney  for  plaintiff  : 

Oedeeed,  that  said  plaintiff  have  leave  [within  days 

after  entry  of  this  order*]  to  file  a  supplemental  complaint  in 
this  action  against  W.  X.,  bringing  him  in  as  a  party  co- 
defendant  in  the  action,  with  such  allegations  as  the  said 
plaintiff  may  be  advised  [or  may  smovfy  natnire  or  scope 
of  the  a/mendTnemt'],  and  serve  a  copy  of  the  same,  with  a  sup- 
plemental summons,  in  proper  form,  on  tlie  said  E.  F. ;  ^  and 
that  the  said  W.  X.  be  permitted  to  answer  or  demur  to  the 
said  complaint  within  twenty  days  after  the  service  thereof,  as 
he  may  be  advised  [the  answer  of  the  defendant  Y.  Z.  to  stand 
as  his  answer  herein — all  questions  of  costs  to  be  reserved  until 
the  determination  of  the  issues  to  be  joined  on  such  supple- 
mental complaint  and  other  pleadings]. 

[It  is  further  orjiered,  and  as  a  condition  of  this  order,  and 

as  a  condition  precedent  to  the  plaintiff'  having  or  deriving  any 

relief  under  or  pursuant  to  this>  order,  that  the  said  plaintiff 

— here  state  conditions.'] 

Enter :  [signature  of  judge  hy  initials  of  name  and  official  title.] 


Form  No.  1087. 

Affidavit  of   attachment  issued,  and  death,    of   defendant  before 
publication  of  summons  completed.* 

[Commencement  as  in  other  cases,  and  stating  the  nature  of  the 
cause  of  action.] 

II.  That  on  the  day  of  ,  18     ,  he  commenced 

a  referee  was  held  to  be  without  discovering  that  a  person  liable  to  pay 
power  to  order  a  new  party  to  be  the  mortgage  debt  had  not  been  made 
brought  on  by  compulsory  process,  a  defendant,  applied  at  a  special  term 
Newman  «.  Marvin,  13  Stun,  236.  for  leave  to  bring  in  and  to  file  a  sup- 
Compare,  for  present  statute,  N.  T.  plemental  summons  and  complaint. 
Code  Civ.  Pro.,  §  1018.  The  better  Ebbets  b.  Martine,  19  Eun,  294. 
practice,  in  case  of  reference,  is  to  ^  When  the  court  have  fixed  the 
move  in  court,  and  take  an  adjourn-  time  within  which  they  give  leave  to 
ment  of  the  reference,  meanwhile,  if  file  a  supplemental  complaint  to  con- 
necessary,  tinue  an  action,  or  within  which  the 
'  Notice  of  application  for  leave  to  plaintiff  must  file  such  a  complaint  or 
file  supplemental  summons  and  com-  submit  to  a  dismissal,  they  have  no 
plaint  need  not  be  given  to  the  party  longer  power  to  enlarge  it.  N.  T. 
sought  to  be  brought  in.  So  held  Code  Civ.  Pro.,  §  785. 
where,  after  a  decree  in  foreclosure,  '  See  Volume  I,  p.  699. 
and  a  sale  thereunder,  plaintiff,  on         *  Whether  the  action  can  be  con- 
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proceedings  for  the  purpose  of  bringing  this  action  thereon 
against  the  defendant  Y.  Z.  by  publication  of  the  summons 
herein  against  him,  pursuant  to  the  provisions  of  the  statute, 
the  said  defendant  being  a  non-resident  of  the  State  of  New 
York,  and  residing  in  the  town  of  ,  in  the  State  of  ; 

which  publication  commenced  on  the         day  of  last. 

III.  That  deponent  procured  an  attachment  to  be  duly  issued 
in  his  favor,  in  said  action,  against  the  property  of  said  Y.  Z. ; 
upon  which,  during  the  lifetime  of  the  said  Y.  Z.,  and  on  or 
before  the  day  of  last,  the  sheriff  of  the  [city  and] 

county  of  seized  a  large  quantity  of  goods,  the  property 

of  the  said  Y.  Z.,  of  the  value  of  dollars;  and  after  the 

said  goods  were  so  seized  by  the  said  sheriff,  and  before  the 
said  publication  was  completed,  the  said  Y.  Z.  died,  on  or  about 
the         day  of  ,  18     . 

[Allege  appointment  of  executor,  or  administrator;  see 
Form  1082 — a/nd  conchide  as  in  other  oases.'] 


Form  No.  1088. 
Affidavit  to  move  for  substitution  of  public  ofScer'g  succeBSor.' 

{^Tifle  of  court  and  cause?] 
[  Venue.] 

A.  T.,  being  duly  sworn,  says  that  he  is  the  attorney'  of  the 

plaintiff  [or,  defendant]  in  this  cause  ;  that  on  the          day  of 

tinued  in  such  case  under  the  present  defendant  who  if  successful  would 

statute,  see  Barron  v.  South  Brooklyn  have  execution  for  costs  against  the 

Saw  Mill  Co.,  18  Abb.  N.  G.,  353,  and  original  party  personally.    Compare 

cases  cited.  Pratt  e.  Seeley,  20  Weeh.  Big.,  280. 

1  This  remedy  is  statutory.    2  B.  Under  the  New  York  statute  the 

8.,  447,  §  100 ;  revised  in  N.  Y.  Code  proceeding  may  continue  in  the  orig- 

Civ.  Pro.,  %  1930,  §  766.    In  the  ab-  inal   names,    if    no   application  for 

sence  of  statute  the  action  may  abate  substitution  is  made.    Manchester  n. 

unless  the  officer  is  really  the  repre-  Herrington,  10  N.  Y.,  164;  and  see 

sentative  of  the  State  or  of  a  munici-  Griggs  «.  Griggs,  56  JV".  Y.,  504,  affl'g 

pality,  or  quasi-municipality.     See  U.  66  Ba/rb.,  287. 

S.  ■».  Boutwell,17  Wall.,  604;  Thomp-  The  statute  is  not  mandatory  on 

son  V.  U.  S.,  103  U.  8.,  480,  and  cases  the  court.    Farnham  «.  Benedict,  29 

cited ;  and  see  Barker  v.  Norton,  3  Hun,  44 

Hill,  474.  5  This  remedy  is  appUcahle  to  spe- 

The  statute  does  not  authorize  an  cial   proceedings.     N.  Y.  Code  Civ. 

action  on  an  individual  or  personal  JVo.,  g§766, 1930.    Compare,  confra, 

liability  of  the  deceased  or  outgoing  under   Kevised    Statutes,  People  ex 

officer  to  be  continued  against  his  sue-  rel.  Wicks  v.  Oswego  Ct.  of  Seas.,  3 

cesser  (Lament  ».   Haight,  44  Sow.  Supm.  Ct.  (T.  &  C),  431.  _ 

Pr..!);  nor,  according  to  Hitchman  «.  '  If  the  successor  applies,  the  affl- 

Baxter,  5  Oil).  Pro.  B.,  326,  does  it  al-  davit  should  be  by  him. 
low  substitution  against  objection  of  a 
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last,  0.  D.,  of  ,  was  duly  elected  [or,  appointed]  to 

the  oflSce  of  of  the  [town  of  ,  in  the]  county  of 

5  in  place  of  the  plaintiff  [or,  defendant — naming  Mm. 
or  thern],  who  died  at  [or,  whose  term  expired]  on  the 

day  of  5 18     j  and  that  on  the         day  of  last 

the  said  0.  D.  qualified  and  has  entered  upon  the  duties  of  said 
office,  and  still  holds  the  same. 

[Jurat.']  [Signature.] 

Form  No.  1089. 
Notice  of  motion  for  snbstitution  of  public  officer's  successor. 

[Title  of  court  and  cause.] 

Please  take  notice,  that  on  the  pleadings  herein  and  the 
affidavit  [or,  certificate],  of  which  a  copy  is  herewith  served, 
the  undersigned  will  move  the  court,  at  a  special  term  thereof 
to  be  held  [at  chambers]  at  ,  in  the  ,  on  the 

day  of  ,  18    ,  at         o'clock  in  the         noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  to  substitute  [name]  as 
supervisor  of  the  town  of  [or  other  official  designation]} 

in  the  place  of  Y.  Z.,  as  plaintiff  [or,  defendant]  in  this  action ; 
or  for  such  other  relief  as  may  be  just. 

[Date.]        [Signature  and  office  address  of], 

Attorney  of  [moving  pa/ri/y  or  successor], 
[Address],  To  [the  successor/'^  or  if  the 
motion  is  hy  him,  to  the 
attorney  of  the  ad/oerse 
pa/rty]. 


Form  No.  1090. 

Order  substituting  public  officer's  successor. 

At  a  special  term  [<&c.,  as 
in  Form  493,  j?.  4]. 
[N'amies  of  original  parties.] 

On  reading  and  filing  the  affidaAdt  of  A.  T.,  verified  the 

'  Where  the  action  is  against  offl-  ^  The  notice  should  be  served  on 

cers  whose  terms  expire  together —  the  successor,  where  the  motion  is  by 

e.  g.,  the  commissioners  of  highways  the  adverse  party.    If  the  successor  is 

of  a  town — but  one  application  ought  to  be  made  defendant,  give  fourteen 

to  be  made  to  substitute  the  successors  days  notice,  or  get  consent. 
of  all  People  v.  Sage,  3  Sow.  Pr.,  56. 
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day  of  ,18     [and  mention  amy  other  pairs'],  and 

proof  of  due  notice  of  this  motion  [adwmg,  if  sicccessor  is 
made  defendant  and  has  not  consented:  fourteen  days  previous 
to  the  hearing],  and  after  hearing  A.  T.,  of  counsel  for 
and  Z.  T.  [or,  no  one  appearing,  for  in  opposition — or, 

and  consenting  thereto]  ;  now,   on  motion  of  A.  T., 

attorney  for 

Obdbeed,  that  ,  of  ,  as  [official  designatdon],  be 

and  hereby  is  substituted  as  plaintiff  [or,  as  defendant]  herein 
in  place  of  said  deceased  [or,  whose  term  has  expired], 

without  prejudice  to  the  proceedings  already  had  [or  may  gi/se 
lea/oe  to  plead ^  dec.,'  see  preceding  Forms']. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 


Form  No.  1091. 

Affidavit  to  move  to  continne  action  against  receiver  in  place  of 

corporation." 

[JVame  of  court.'] 


Title  of  action  in  which  receimer 
was  appointed.  Also,  if  in  same 
court,  of  action  in  wh%ch  substi- 
tution is  sought.^ 

[  "Venue.] 

I.  [As  m  Form  1077,  to  the  *.] 

II.  That  on  or  about  the         day  of  ,  18    ,  an  action 
was  commenced  by  A.  B.  against  the                Oompauy,  in  the 

1  See    Board    of    Supervisors    v.  ^  See  McCuUoch  «.  Norwood,  58 

Tweed,  3  aura,  683  (favoring  the  view  If.  Y.,  562;  Kincaid  v.  Dwinelle,  59 

that  defendant  is  not  entitled  to  an-  id.,54S;  Sturges  «.  Vanderbilt,  73 iU, 

swer  anew  where  the  complaint  re-  384;   People  v.  Knickerbocker  Life 

mains  unchanged).  Ins.  Co.,  48  Hun,  574 ;  People  «.  Uni- 

The  statute  requires  the  order  to  versal  Life  Ins.  Co.,  17  WeeMy  Dig., 

be    annexed    to    the   judgment  roll  563. 

(§  766,  providing  for  case  of  plaintiff),  Give  notice  to  the  attorney-general, 

and  in  practice  this  is  regarded  as  dis-  as  directed  on  p.  127  of  this  Vol. 
pensing  with  necessity  of  amendment         '  If  this  cause  is  in  another  court, 

of  the  summons  and  complaint.    Pro-  this  order  will  give  leave,  and  the 

ceedings  subsequent  to  the  order  are  other  court  should  be  applied  to  for 

entitled  with  the  new  name.  an  order  of  substitution. 
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Court  [or,  in  this  court,  the  title  whereof  is  secondly  above 
given],  to  [here  state  olyect  showi/ng  that  it  is- not  a  demand 
which  should  he  left  to  be  disposed  of  on  a  rffferenoe  under  the 
dissolmtion,  hut  requires  sepa/rate.  trial]. 

III.  [State  condition  of  the  eause.] 

IV.  That  on  the  day  of  ,  18  ,  deponent  was 
served  with  an  injunction  order  to  show  cause  in  this  action 
brought  by  the  People  of  the  State  of  New  York,  at  the 
instance  of  their  attorney-general,  against  the  above-named 
defendant,  for  the  purpose  of  dissolving  the  latter  and  for 
winding  up  its  affairs,  and  that  on  ,  ^8  ,  the  said 
company  was  so  dissolved  by  an  order  or  decree  of  this  court, 
and  one  N.  D.  W.  was  constituted  a  receiver  of  the  property 
and  effects  of  said  company  with  the  powers  usual  in  such 
cases. 

V.  That  deponent  believes  it  is  desirable,  from  the  nature 
and  importance  of  the  questions  involved,  that  the  action 
referred  to  should  be  continued  by  substituting  the  said 
receiver  as  defendant,  as  proposed  in  said  complaint,  and 
further  this  deponent  ^ays  that  he  believes  that  the  nature  of 
the  action  brought  by  his  client  A.  P.  is  such  that  the  same  can 
be  more  properly  tried  by  a  court  than  a  referee,  and  that  for 
such  among  other  reasons  it  should  be  continued. 

YI.  [If  order  to  show  cause  is  asked,  state  as  on  p.  2.] 
[Jv/ratP[  [Signature.] 


Form  No.  1092. 

Order  granting  leave  to  proceed  against    receiver    of   dissolved 

corporation. 

[Oov/rt  order,  with  double  title,  as  in  last  Form,  and  recitals 
according  to  the  case,  including  notice  to  or  aj^earance  of 
the  attorney-general.] 

Oedeeed,  that  the  injunction  order  heretofore  granted 
herein,  and  referred  to  in  said  affidavit  be,  and  the  same  is 
hereby  modified  so  as  to  permit  the  continuance  of  said  action 
against  said  receiver ;  and  the  proceedings  in  the  second  above 
entitled  action  are  amended  by  substituting  said  receiver  as 
defendant  in  place  of  said  Company,  without  prejudice 

to  the  proceedings  already  had  [or,  and  all  other  orders  and 
proceedings  herein  inconsistent  herewith,  are  hereby  amended 
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SO  as  to  permit  the  said  A.  P.  to  apply  to  the  Court  for 

such  relief  as  to  proceeding  with  her  said  action  against  said 
receiver  in  place  of  said  Company  as  she  may  be  advised. 

[The  foregoing  order  is  granted  with  ten  dollars  costs  to  the 
applicant  A.  P.  or  her  attorney,  to  be  paid  by  the  receiver  of 
said  Company.] 

Enter :  [aignatv/re  of  judge  by  initials  of  name  amd  UUe.] 


Form  No.  1093. 
Notice  to  creditors  to  exhibit  demands,  &c.' 

[Title  of  cov/rt  and  cause.] 

Pursuant  to  an  order  of  the  court,  made  in  the  above- 

entitled  action,  dated  the  day  of  ?  18    j  notice  is 

hereby  given  to  the  creditors  of  [the  late  limited  partnership  of 
J.,  M.  &  Co.,  of  the  city  of  ],  that  they  are  required  to 

come  in  and  exhibit  their  respective  demands  against  the  said 
[partnership],  and  prove  the  same  before  me,  the  referee 
named  in  the  said  order,  at  my  office.  No.  street, 

in  the  city  of  ,  on  or  before  the  day  of  ,  at 

,  o'clock  A.  M.,  or  they  will  be  excluded  from  the  benefit 
of  the  said  order  and  from  sharing  in  the  distribution  of  the 
fund  in  the  hands  of  the  assignees. 

[Date.]  [Signature  of],  Referee. 

lSig7iatitre  and  office  address  of], 

Raintiff's  attorney. 

[As  to  publication,  see    Volume  I,  j>.  368.    i7.  Y.  Code 
Civ.  Pro.,  §  786.] 


SECTION    II. 

PEOCEEDINGS   AS   TO   CHANGE. 

FoEMs.  action  abated,  unless  the 

(1094.)  Notice  by  defendant  to  a  third  representatives  continue  it. 

person  primarily  liable,  re-  (1096.)  Notice  of  motion  (or  order  to 

quiring  him  to  defend.  show  cause)  thereon. 

(1095.)  Affidavit  on  motion  to  declare  (1097.)  Order  thereon. 

'  From  Kerr  v.  Blodgett,  48  N.  T.,    superseded  as  to  enlarging  time,  by 
62.    See  N.  T.  Code  Oiv.  Pro.,%  786;    Amendment  of  1887  to  §  1807. 
Harmony  Fire  Ins.  Co.,  45  N.  T.,  310, 
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(1098.)  AflBdavit  to  obtain  order  on 
behalf  of  defendant  contin- 
uing action. 

(1099.)  Notice  of  motion  (or  order  'o 
show  cause)  thereon. 

(1100.)  AflBdavit  to  obtain  order  in- 
terpleading third  person 
and  discharging  defendant 
on  payment  into  court,  &c. 

(1101-1106.)  Statements  of  ground 
for  interpleader  suitable  to 
insert  in  foregoing  Form. 

(1106.)  Order  to  show  cause  (or  no- 
tice of  motion)  for  inter- 
pleader. 

(HOY.)  Order  of  interpleader;  short 
Form  allowing  answer. 

(1108.)  Another  Form ;  requiring 
plaintiff  to  serve  a  com- 
plaint. 


(1109.)  Another  Form;  discharging 
defendant  without  deter- 
mining the  mode  of  inter- 
pleading, 

(1110.)  Another  Form;  as  in  foreclos- 
ure. 

(1111.)  Order  of  interpleader,  on  de- 
livery of  specific  property, 
and  appointing  receiver 
therefor. 

(1112.)  Another  Form;  securities  to 
be  delivered  to  a  trust  com- 
pany. 

(1113.)  Affidavit  to  obtain  order  that 
plaintiffs  in  two  causes  in 
the  same  court  interplead. 

(1114.)  Order  to  show  cause  thereon. 

(1114a.)  Affidavit  and  order  to  sub- 
stitute successor  of  public 
officer  co-defendant. 


Form  No.  1094. 

Notice  by  defendant  to  a  third  person  primarily  liable,  requiring  him 

to  defend.* 


Please  take  notice,  that  A.  B.  [by  M.  N.,  of  ,  his 

attorney]  has  commenced  an  action  against  me  in  the  [name  the 
court],  for  [here  designate  the  ground  of  action,  describing  it 
mfficientl/y  to  give  adequate  information  to  the  person  ad- 
dressed^] ;  and  I  hereby  request  you  to  defend  said  action '  at 
your  own  expense  and  cost,  for  if  I  am  liable  at  all  it  is  only  as 
surety  [or,  only  secondarily],  you  being  primarily  liable ;  and  I 
claim  to  be  indemnified  and  held  harmless  by  you. 

[Bate,  signaiu/re,  amd  address.] 


'  This  does  not  contemplate  substi- 
tution, but  only  taking  tiie  burden  and 
control  of  the  defense. 

Such  a  notice  is  appropriate,  not 
only  to  the  case  of  a  surety,  but  also 
that  of  a  person  sued  for  another's 
negligence.  City  of  Rochester  ».  Mont- 
gomery, 72  N.  Y.,  65,  67,  and  cases 
cited.  Such  a  notice  may  be  given  by 
one  party  to  one  who  is  already  a 
party.  Albany  City  Savgs.  Inst.  v. 
Burdick,  87  jyr  F.,40. 

Compare,  as  to  effect  of  the  notice, 
30  Aib.  If.  G.,  15,  and  cases  cited; 
Fake  v.  Smith,  3  Abb.  Ct.  App.  Dec, 
76 ;  Barmon  v.  Lithauer,  1  id.,  99. 

Tt  it  is  his  contract,  a  brief  desig- 
nation may  suiflce.  If  negligence,  de- 
tails of  time,  place  and  circumstance 


may  be  necessary.  Such  a  notice  has 
been  held  insufficient  if  it  neither 
stated  the  cause  or  nature  of  the  ac- 
tion, nor  showed  in  what  way  the  per- 
son addressed  might  be  interested  in 
the  result.  Town  of  Lebanon  v.  Mead, 
(If.  H.,  1886)  2  New  Engl.  Bep.,  379; 
s.  c,  4  Atl.  Bep.,  393.  But  compare 
Chicago  V.  Bobbins,  3  Black,  418; 
again,  4  Wall.,  657,  holding  that  ex- 
press notice  to  defend  is  not  necessary 
to  fix  such  a  person's  liability,  if  he 
knows  the  suit  to  be  pending  and  can 
defend  it. 

8  A  request  to  join  in  the  defense  is 
sufficient  to  make  the  judgment  com- 
petent evidence  against  the  one  noti- 
fied. Farmers',  ifcc,  Bk.  v.  Erie  Ry. 
Co.,  73  N.  T.,  188, 196. 
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Form  No.  1095. 

Affidavit  on  motion  to  declare  action  abated  unless  the  representatives 

continue  it. 

[Title  of  court  and  action.] 
[  Venue.] 

Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  in  the  above-entitled  action. 
[Or  otherwise  state  relation  to  the  cause,  showing  mecms  of 
hnowledge,  die.] 

II.  That  this  action  is  brought  to  recover  [state  nature  and 
object  of  action  hrief/y,  and  the  condition  of  the  cause]. 

III.  That,  as  deponent  is  informed  and  believes. [after  isBue 
was  joined],  in  this  action,  to  wit,  on  the  day  of  , 
18  ,  and  before  any  verdict,  report  or  decision  rendered 
herein,^  the  above-named  plaintiff  died  [allege  will  or  intestacy, 
letters,  and  representative'' s  assumpUon  of  duty,  as  in  Form 
108-2,  ;pa/r.  IV]. 

lY.  That  to  the  best  of  deponent's  information  and  belief 
said  [executor]  has  failed  to  make  any  application  to  have  the 
above-entitled  action  continued  by  him  as  plaintiff. 

V.  [If  an  order  to  show  cause  he  asTced,  allege  as  to  previous 
application,  reason,  die.,'  see  p.  2.] 

[Jurat.]  [Signature.] 

Form  No.  1096. 

Notice  of  motion  (or  order  to  show  cause)  to  declare  action  abated, 
unless  the  representatives  continue  it. 

[As  in  Form  488  or  489,  pp.  1,  2,  omitting  the  matter  in 
brackets  following  the  f ,  and  substituting  for  the  mMter 
beinceen  the  %  and  the  T  the  following :]  requiring  this  action 
to  be  continued  by  the  [executor]  of  the  above-named  A.  B., 
deceased,  as  plaintiff'  herein,  within  a  time  to  be  fixed  by  the 
court,  or  that,  in  default  thereof,  the  action  shall  be  deemed 
abated.^ 

'  See  N.  T.  Code  Civ.  Pro.,  g  765.      mode  of  service,  and  on  whom.    N. 
=  An  order  to  show  cause  is  desira-     T.  Code  Civ.  Pro.,  %  761. 
hie  in  order  that  the  court  may  direct 
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Form  No,  1097, 
Order  declaring  action  abated  unless  the  representatives  continue  it.' 

[Title  (court  order)  cmd  reoitals,  induddng  service  of  notice, 
according  to  the  direction  of  the  court;  see  Form  493,  p-  ■4.] 

Oedeeed,  that  C.  D.,  [executor]  of  the  above-named  A,  B., 
deceased,  be  at  liberty  to  continue  this  action  as  plaintiff  therein 
in  place  of  the  said  A.  B.,  and  that  in  the  event  of  his  failure 
to  appear  and  proceed  therein  as  such,  within  months  after 
service  of  a  copy  of  this  order  upon  ,  this  action  be 

deemed  abated.* 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 


Form  No,  1098. 

Affidavit  to  obtain  order  on  behalf  of  defendant  continuing  action  in 
name  of  representative  or  successor  of  plaintiff  deceased '  or  as- 
signed. 

[J.S  in  Form,  1082,  adding  allegations  to  show  that  substitution 
is  necessary  to  defendants  rights,'  see  ielow.l 

[In  case  of  assignment  of  ccmse  of  action  substitute,  for 
allegation  of  death,  c&c,  appropriate  allegation  of  assignment, 
d&c,  asthus:"'']  II.  The  plaintiff  is  entirely  insolvent  and  has 
no  pecuniary  responsibility.     In  the  month  of  5  18     , 

'  As  to  the  right  of  dismissal,  com-  continued  ia  the  name  of  the  plaint- 
pare  Banta  ».  Marcellus,  2  Ba/rb.,  373;  iff's  representatives,  if  the  cause  of  ^c- 
N.  Y.  Code  Civ.  Pro.,  %  761.  tion  survives.    Ridgeway  v.  Bulkley, 

=  The  English  practice  requires  a  7  How.  Pr.,  369;  N.  Y.  Code  Oii>.  Pro., 

separate   application,  subsequent   to  §  757.    See  also  Rogers  v.  Patterson, 

dismiss,  if  default  be  made.    Win-  4  Paige,  409.    For  the  rule  where  a 

grove  «.  Thompson,  37  Weekly  Sep.,  part  only  of  the  plaintiffs  died,  and 

9U.    Under  our  statute  it  is  proper  the  cause  of  action  did  not  survive  to 

to  take  an  order  of  dismissal  as  in  the  survivors,  compare iV.  7!  Code  Civ. 

other  cases  of  conditional  orders.  Vol-  Pro.,  §  758,  and  Williamson  v.  Moore, 

ume  I,  p.  359.    See  also  Form  1150.  5  8andf.,  647. 

'  The    representatives    of    a    sole  *  The  allegations  here  given  are 

plaintiff  who  has  died  pending  the  sustained  as  sufficient  ground  for  com- 

action,  have  no  right  to  elect  whether  peUing  substitution  in  De  Bost  «.  Al- 

it  shall  stand  revived  or  not;  the  de-  bert  Palmer  Co.,  1  How.  Pr.,  N.  8., 

fendants  are  entitled  to  have  the  suit  508. 
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M.  K.,  of  ,  was  appointed  receiver  in  supplementary 

proceedings  of  all  said  plaintiflE's  property,  and  has  duly 
qualified. 

There  are  also  judgments  on  record  against  the  plaintiff  in 
this  county  upon  which  executions  appear  by  the  record  to  have 
been  issued  and  returned  wholly  unsatisfied.  The  plaintiff, 
when  exanained  in  supplementary  proceedings  in  j  18    , 

testified  under  oath  that  he  had  no  property  whatsoever,  and 
had  no  interest  in  this  cause  of  action. 

As  deponent  is  informed  by  the  said  receiver  and  believes, 
he  has  no  property  of  the  plaintiff  whatsoever  in  his  hands,  and 
does  not  claim  to  have  any  right,  title  or  interest  to  the  cause 
of  action  set  forth  herein,  because  the  assignment  to  H.  D. 
hereinafter  set  forth  preceded  his  appointment  by  nearly  two 
years. 

III.  That  plaintiff  is  not  the  real  party  in  interest,  and  since 
about  ,18     ,  this  action  has  not  been  prosecuted  in 

the  name  of  the  real  party  in  interest. 

After  the  appeal  was  taken,  and  before  a  decision  was 
rendered,  being  about  three  months  ago,  deponent  and  the 
pfficers  of  the  defendant  learned,  for  the  first  time,  that  in  the 
month  of  5  18     ,  the  plaintiff  sold  and  transferred  his 

entire  interest  in  the  cause  of  action  herein  to  one  H.  D.,  of 
No.  street,  in  ,  who  since  that  time  has  been 

continuously  and  now  is  the  sole  owner  of  the  said  cause  of 
action,  and  that  the  said  H.  D..  while  the  real  and  sole  party 
in  interest,  is  prosecuting  this  action  in  the  name  of  the 
plaintiff  who  is,  as  before  stated,  entirely  insolvent  and  of  no 
pecuniary  responsibility. 

Deponent  further  alleges,  that  upon  information  and  belief, 
based  on  the  statement  of  said  H.  D.  to  deponent,  that  he 
refused  either  to  apply  to  the  court,  or  upon  the  application  of 
another,  to  consent  to  be  made  party  plaintiff  in  this  action. 

The  defendant  is  compelled  to  litigate  this  action  with  a 
plaintiff  entirely  irresponsible,  for  the  benefit  of  the  saidH.D., 
who  is  the  real  party  in  interest,  and  whom  the  defendant 
desires  to  be  made  the  real  party  plaintiff. 

III.  [If  order  to  show  cause  is  asked,  state  as  to  jpremous 
a^Ucation,  <S:c.;  see  ja.  2.] 

\Jv^at.'\  [SignaMtre.] 
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Fonn  No.  1099. 

Notice  of  motion  (or  order  to  show  cause)  on  behalf  of  defendant,  to 
continue  action  in  name  of  representatives  of  deceased  plaintiff.* 

[As  in  Form  488  or  4:89,  pp.  1,  2,  omitting  the  matter  in 
brackets  following  the  f ,  and  swstituting  for  the  matter  hePween 
the  X  «w<^  t^  T  i^^  following  :'\  continuing  the  above-entitled 
action  in  the  name  of  C.  D.  as  executor  [or,  assignee — (»• 
otherwise]  of  A.  B.  deceased. 


Form  No.  1100. 

Affidavit  '■to  obtain  order  interpleading  third  person  and  discharging 
defendant  on  payment  into  court,  &c.' 

[Title  of  court  and  action.] 
[  Venue.] 

Y.  Z.,  being  duly  sworn,  says  : 

I.  That  he  is  the  defendant  *  [or,  the  president — or,  cashier 
of  the  defendant]  above  named  [or  otherwise  state  relation  to 
the  cause,  indicating  means  of  Tmowledge,  die.]. 

II.  That  the  complaint  herein  was  served  on  the  day 
of  last,  and  said  defendant's  time  to  answer  will  not 
expire  until  the         day  of            instant." 

'  Appropriate  where  defendant  de-  action  has  been  already  commenced 

sires  judgment  on  the  merits,  notwith-  by  one  of  several  adverse  claimants, 

stanmng  plaintiff's  death,  &c.    Foral-  Where  no  action  has  been  commenced, 

temative  order,  where  he  is  content  to  a  person  vexed  by  adverse  claims  may 

have  dismissal,  see  Forms  1096, 1150.  institute   an   interpleader  suit.    See 

Where  the  defendant  is  desirous,  Dorn  v.  Fox,  61  JT.  T.,  264,  rev'g  6 

for  any  reason,  to  compel  the  contin-  Lam.,  163.    The  remedy  prescribed 

nance  of  the  action  («.  ^'^  where  the  by  the  Code  is  merely  concurrent,  that 

answer  prays  affirmative  relief),  the  is  to  say,  an  alternative  remedy.    De 

order  of  continuance  will  be  absolute;  Lancey  «.  Murphy,  24;5m?i,  503;  Beck 

and  a  certified  copy  should  be  served  v.  Stephani,  9  Mem.  Pr.,  193;  and  see 

upon  the  representatives  or  assignees  Parker  ».  Linnett,  2  Bowl.  P.  C,  562. 
of  the  plaintifE;  and  whether  they  ap-         Where  a   party  is   sued  in  two 

pear  or  not,  defendant  may  proceed  to  courts,  he   may  obtain  interpleader 

judgment  on  the  merits.  orders   in   both.    Allen  «.  Gilbjr,  2 

'  Where  a  savings  bank  asks  inter-  Bowl.  P.O., \4&.  In  one  he  may,  in  a 
pleader  after  answer,  by  virtue  of  L.  proper  case,  have  an  order  requiring 
1882,  c.  409,  p.  679,  §  259,  it  is  better  the  plaintifE  there  to  consent  to  be  in- 
to apply  by  petition,  which  will  con-  terpleaded  in  the  other.  Johnston  e. 
tain  the  same  allegations  as  in  this  af-  Stimmel,  36  Knn,  435  (where  such  an 
fldavit,  and  differ  only  in  caption,  order,  conditional,  was  made  against 
conclusion  and  verification.  See  Vol-  the  United  States). 
ume  I,  p.  381.  *  It  is  decidedly  advisable,  if  not 

*  The  provision  of  the  Code  imder  indispensable,  that  the  affidavit  should 

which  this  motion  is  made  (i\r.  Y.  Oode  be  made  by  defendant,  if  possible. 
Om.  Pro.,  §  820,  revised  from  Code  Civ.         «  The  statute,  N.  T.  Code  Civ.  Pro., 

Pro.,  §  122)  relates  to  cases  where  an  §  830,  contemplates  application  before 

Vol.  II.— 84 
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III.  [ffere  indicate  cause  of  action  on  contract  or  for 
recovery  of  specific  real  or  jp&csonal ^property ;^  see  Forms  1101 
1105  {M<m).'\ 

IV.  That  the  claims  of  the  plaintiff  and  of  said 

have  been  made  without  collusion  of  this  defendant  with 
either  of  them ;  *  and  that  the  defendant  has  no  interest  in 
the  sum  [or,  property]  claimed,  except  to  pay  [or,  deliver]  to 
the  person  rightfully  entitled  thereto ;  *  that  he  cannot  safely 
determine  *  to  which  of  said  claimants  it  should  be  paid  [or, 
delivered],  and  is  ready  and  willing  to  deposit  the  same  [or, 
to  deliver  the  same  as  the    court    may  direct']  upon  being 


answer.  The  court  may  of  course  on 
cause  shown  allow  later  application 
(§  783).  Under  the  N.  Y.  Banking 
Act  of  1882  (£.  1883,  p.  679,  c.  409, 
§  259),  a  savings  bank  is  allowed  to  ap- 
ply after  answer.  If  extension  of  time 
to  answer  or  stay  is  asked,  see  allega- 
tions necessary  in  Form  981,  p.  446. 

1  The  Code  of  Civil  Procedure,  by 
substituting  for  the  phrase  in  the  stat- 
ute the  words  "  ejectment"  and  "  ac- 
tion to  recover  a  chattel,"  should  not 
be  deemed  to  have  taken  away  the 
power  of  the  court  to  grant  this  reme- 
dy in  equitable  actions. 

"  Denial  of  collusion  with  the  third 
person  is  required.  N.  Y.  Code  Civ. 
Pro.,  §  820. 

If  the  defendant  is  a  corporation, 
the  affidavit  must  aver  that  the  de- 
fendant, and  not  merely  the  deponent, 
is  not  in  collusion  with  the  claimant. 
Bignold  ®.  Audland,  11  Sim.,  23. 

'  If  defendant  contests  his  liability 
to  the  amount  claimed,  the  order  must 
be  denied.  Baltimore  &  Ohio  R.  R. 
Co.  -0.  Arthur,  90  N.  Y.,  284,  rev'g  10 
All.  N.  C,  147 ;  Patterson  v.  Perry,  14 
Mow.  Pr.,  505;  Chamberlain  v.  O'Con- 
nor, 8  id.,  45.  Compare  Sherman  ». 
Partridge,  4  Dver,  646;  s.  c,  1  All. 
Pr.,  256,  where  it  is  said  that  a  refer- 
ence might  be  ordered  to  adjust  the 
amount. 

But  an  adverse  claimant  cannot  by 
joining  another  cause  of  action  with 
the  one  adversely  claimed,  prevent  the 
interpleader. 

Contest  of  a  clearly  unfounded 
claim  to  interest  does  not  necessari- 
^  prevent  ordering  an  interpleader. 
Barnes  v.  Mayor,  &c.,  of  N.  Y.,  27 
Hun,  236. 

*  The  allegation  that  defendant  is 


in  doubt  as  to  the  right  is  no  longer 
essential.  Tauton  v.  Groh,  4  Ahb.  Ct. 
App.  Bee.,  358.  But  it  must  appear 
that  he  cannot  safely  pay.  Baltimore 
&  Ohio  R.  R.  Co.  ■».  Arthur,  90  M.  T., 
234;  rev'g  10  All.  iV.  C,  147. 

The  language  of  the  cases  is  not 
harmonious,  but  the  true  rule  is  clear 
that  a  case  of  sufficient  doubt  for  ju- 
dicial determination  should  appear; 
but  defendant's  opinion  as  to  that 
doubt  is  not  the  test.  No  matter  how 
clear  he  may  be  of  the  truth  of  one 
claim  and  the  falsity  of  the  other,  if 
he  cannot  safely  determine  the  contro- 
versy he  may  ask  the  court  to  do  so. 
If  the  affidavits  leave  no  doubt,  the 
motion  should  be  denied.  Morgan  v. 
Fillmore,  18  All.  Pr.,  217;  s.  c,  1 
Sheld..  63;  s.  p.,  Mohawk  &  Hudson 
R.  R  Co.  11.  Clute,  4  Paige,  384;  Shaw 
V.  Coster,  8  id.,  339 ;  Wilson  v.  Dun- 
can, 11  All.  Pr.,  3.  rev'g  8  id.,  354 

'  The  party  must  bring  the  money 
into  court,  or  offer  to  do  so.  Mohawk 
&  Hudson  R.  R.  Co.  v.  Clute,  4  Paige, 
384;  Shaw  ®.  Coster,  8  ia.,  339 ;  Atkin- 
son ».  Manks,  1  Cow.,  691.  He  must 
be  prepared  to  surrender  the  entire 
fund,  or  pay  the  whole  debt  in  contro- 
versy, without  claim  of  title  against 
either  party.  Hoggart  ».  Cutts,  1 
Craig  &  Ph.,  197,  204.  By  the  fact  of 
his  application,  he  admits  that  both 
claimants  have  title  as  against  him. 
Slingsby  v.  Boulton,  1  Ves.  &  B.,  334. 
If  he  claims  to  deduct  anything  (ex- 
cept his  costs)  from  the  fund,  he  can- 
not have  an  order  of  interpleader. 
Mitchell  V.  Hayne,  3  Sim.  &  Stu.,  63. 

In  case  of  specific  property,  the 
fact  that  the  applicant  is  not  in  a  po- 
sition to  deliver  it  is  a  sufficient  answer 
to  his  application.  Vosburgh  v.  Hunt- 
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discharged  from  liability  to  either  claimant  [and  if  diacha/fge 
of  a  lien  on  defendomSs  property  is  involved,  may  add,  as 
thus:  and  upon  said  mortgage  being  discharged  of  record]. 

[For  allegations  where  order  to  show  cause  is  asked,  seep.  2  ; 
where  extension  or  stay  is  ashed,  see  p.  446.] 

[Jurat.']  [/Signature.] 


STATEMENTS    OF   GROUND    FOR   INTERPLEADER   SUITABLE 
TO    INSERT    IN    FOREGOING    FORM. 

1101.  Alligation  of  eonflieting  claims  to  money  deposit. — Insert  in  above 
Jbrm.]— m.  That  said  action  is  brought  to  recover  the  sum  of  dollars, 
deposited  with  said  defendants  on  or  about  the  day  of  ,  18  ,  by  one 
M.  N. ;  and  that  the  plaintiff  claims  to  be  entitled  to  said  moneys  so  deposit- 
ed, under  an  assignment  thereof  to  him  by  the  said  M.  N. 

That  on  the  day  of  ,  18    ,  one  O.  P.  gave  to  said  defendants 

notice  that  he  had  been  appointed  receiver  of  all  the  property  of  the  said 
M.  N.,  and  demanded  of  said  defendants  that  they  pay  the  said  deposit  to 
him.' 

1102.  The  sarnie;  another  Form.'] — III.  That  said  action  is  brought  to 
recover  certain  moneys  heretofore  deposited  with  defendant  by  one  M.  N., 
amounting  to  about  the  sum  of  dollars. 

That  the  same  moneys  are  claimed  by  one  O.  P.,  under  [an  order  of  the 
Court],  ot  which  a  copy  is  hereto  annexed.' 

1103.  Ooods  claimed  by  purchaser  from  consignor  and  by  gerieral  assignee.] — 
III.  That  the  property  which  is  claimed  by  the  complaint  herein  was  con- 
signed to  this  defendant  by  one  M.  N.,  of  ,  subject  to  his  order ;  and  the 
plaintiff  herein  claims  under  a  general  assignment  of  all  the  property  of  the 
said  M.  N.  to  him,  executed  by  the  said  M.  N.  on  the       day  of  ,  18    . 

That  the  same  property  is  claimed  by  one  O.  P.,  of  ,  under  a 

written  order  of  the  said  M.  N.,  dated  the  same  day,  and  directing  its  de- 
livery to  him  as  the  alleged  purchaser  thereof ;  and  he  has  demanded  deliv- 
ery from  this  defendant.    \^If  in  writing,  annex  and  refer  to  a  copy.] 

1104.  Foreclosure.^'] — in.  That  this  action  is  brought  to  foreclose  a 
mortgage  for  |  ,  made  by  this  defendant  to  O.  P.,  and  recorded  in  the 
office  of  the            of  county,  on  the  day  of  ,  18    ,  in  Liber 

of  Mortgages,  p.         ,  which  plaintiff  alleges  by  his  complaint  herein 
was  assigned  to  him  by  said  O.  P.  on  the       day  of  ,  18    ,  by  assign- 

ment recorded  [tfic.]. 

That  at  various  times  [before  and  since  the  service  of  the  summons  here- 
in] M.  N.,  now  residing  in  the  city  of  ,  and  a  person  of  full  age,  not  a 

ington,  15  Abb.  Pr.,  254  (holding  that         '  Sustained  by  Wehle  v.  Bowery 

as  the  statute  requires  certain  things  to  Savings  Bank,  40  Super.  Ot.  (J.  &  8.), 

be  done  in  order  to  entitle  the  party  to  97 ;  s.  p.,  German  Exch.  Bank  «.  Com- 

relief,  the  court  has  no  power  to  dis-  missioners  of  Excise,  6  Abb.  N.  O., 

pense  with  these  conditions)  394. 

'  This  Form  is  sustained  by  Fletch-         ^  Sustained  by  Tauton  «.  Groh,  4 

er  s.  Troy  Savings  Bank,  14  How.  Abb.   Ot.  App.  Dec,  358.    See  also 

Pr.,  383.  Caulkins  v.  Bolton,  31  Hun.  458. 
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party  to  this  action,  lias  demanded  of  this  defendant  payment  of  the 
amount  due  on  the  bond  and  mortgage  mentioned  in  the  complaint  herein, 
and  has  given  this  defendant,  personally,  notice  not  to  pay  the  same  to  any 
person  but  her,  claiming  herself  to  be  the  sole  and  lawful  owner  of  said 
bond  and  mortgage.    [If  demand  was  in  writing,  annex  and  refer  to  a  copy.] 

H05.  Municipal  award,  claimed  by  mortgagee.^]— III.  That  this  action  ig 
brought  to  recover  $7,424  awarded  to  the  plaintiff  in  proceedings  had  upon 
the  application  of  the  department  of  parks  to  acquire  title  to  certain  streets 
and  avenues,  known  as  138th  and  various  other  streets;  that  as  appears  by  the 
complaint  herein,  that  said  sum  was  awarded  by  the  report  made  by  the  commis- 
sioners appointed  in  said  matter,  and  confirmed  by  the  court,  for  premises  ac- 
quired therein  for  avenue,  and  designated  in  said  report  by  the  damage 
map  No.  .  That  on  or  about  the  day  of  ,  there  was  served  on  the 
Department  of  Finance  a  notice  of  claim  on  behalf  of  one  M.  N.,  claiming 
an  interest  in  said  award,  by  virtue  of  a  mortgage  held  by  said  M.  N.  for 
the  sum  of  $  ,  the  interest  on  which  sum  it  was  stated  had  not  been 
paid  since  the  day  of  ,  18  ,  of  which  notice  a  copy  is  hereto  an- 
nexed. 


Form  No.  1106. 
Order  to  show  cause  (or  notice  of  motion)  for  interpleader.' 

[Title,  c&c,  as  in  other  oases,  seejpp.  1-4,  stating  relief  th/us:'] 
Bubstituting  M.  N.  as  defendant  in  the  above  entitled  action,  in 
the  place  and  stead  of  T.  Z.  [and  further  relief  if  desired'],  and 
discharging  Y.  Z.  from  liability  to  either  A.  B.  or  M.  N.,  on 
paying  into  court  [or  otherwise;  see  next  FoTms\  the  amount 
claimed  in  the  complaint  herein  to  be  due  on  said  bond  and 
mortgage  for  principal  and  interest,  less  costs  of  this  motion 
[or,  action],  and  directing  such  other  or  further  order  as  may 
be  just. 

Let  the  time  to  answer  yw,  demur — or,  make  such  motion 
as  defendant  may  be  advised]  be  extended  until  [ten]  days 
after  the  hearing  and  determination  of  this  motion. 

[Service  of  a  copy  of  this  order,  with  the  papers  on  which 
it  is  granted,  shall  be  sufficient  if  made,  both  on  the  attorney 
for  the  plaintiff  and  personally  on  said  M.  N .,  on  or  before 
day  next.] 

[AuthenticaiAon,  see  Form  491,  p.  3.] 

1  Sustained  by  Barnes  «.  Mayor,  on  the  third  person.    But  under  JT.  Y- 

&c.,  of  N.  Y.,  37  Hun,  336 ;  b.  p.,  Pol-  Code  Civ.  Pro.,  §  830,  perhaps  the  or- 

lock  «!.' Morris,  51  Super.  Gt.  {J.   &  dinary  notice  may  be  enough,  irre- 

8.),  113.  spective    of    whether    the    ^^^^^ 

''It  is  usual  to  take  an  order  to  claimant  sought  to  be  substituted  will 

show  cause  directing  mode  of  service  appear  voluntarily. 
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Form  No.  1107. 
Order  of  interpleader;  short  form  allowing  answer.' 

[Title  {court  order)  and  recitals,  accordwhg  to  the  case;  see 
Farm  493,  p.  4.] 

Okdeebd,  1.  That,  on  payment  ^  by  the  defendant  to  the 
clerk'  of  the  county  of  [or,  the  chamberlain  of  the  city 

of  New  York],  of  the  sum  of  %  ,  the  amount  claimed  in 

the  summons  and  complaint  herein,  principal  and  interest,  to 
date  [less  ten  dollars  costs  of  this  motion,  hereby  awarded  to 
defendant*],  to  the  credit  of  this  action,  within  [five]  days 
from  the  entry  of  this  order,  O.  P.  be  substituted  as  defendant 
in  this  action  in  place  of  Y.  Z.,  the  defendant  above  named, 
and  [that  the  summons  and  complaint  be  deemed  amended 
accordingly^]  that  said  Y.  Z.  thereupon  be  discharged  from 
liability  therefor  to  either  the  plaintiff  above  named  or  said  O. 

2.  That  if  the  said  O.  P.  does  not  appear  and  defend  this 
action  within  twenty  days  after  service  upon  him  of  a  copy  of 
this  order,  together  with  a  copy  of  the  complaint  herein  [so 
amended],  the  plaintiff  may  apply  ex  parte  for  an  order  that 
the  money  so  deposited  be  paid  oVer  to  him. 

Enter :  [signafure  of  judge  hy  initials  of  name  and  title."] 

'  This  is  the  usual  form  where  new  named.    If.  T.  Gen.  Bules,  No.  68,  of 

aUegaitioiis  in  the  complaint  are  not  1884. 

needed.    It  is  supported  by  Van  Bus-         Where  defendant  i^a  savings  bank 

kirk  V.  Roy,  8  Eow.  Pr.,  435;  Fletch-  sued  for  a  deposit,  the  following  di- 

er  n.  Troy  Savings  Bank,  14  id.,  383.  rection  is  sometimes  substituted :  That 

The  court  may,  however,  in  many  defendant  retain  the  amount  claimed 

cases    order  a   reference   forthwith  in  the  summons  and  complaint  herein, 

without  new  pleadings.  principal   and   interest  to  date,  the 

Kirby  ®.  Mtzpatrick,  1%  N.Y.,  484.  same  to  be  held  by  it  at  interest  at 

'  The  order  will  be  conditional  on  the  rate  of  per  cent,  per  annum, 

the  money  being  paid  into  court.  Van  subject  to  the  further  order  of  this 

Buskirk  «.   Roy,  8  How.  Pr.,  435 ; '  court,  and  that  O.  P.  be  substituted, 

Fletcher  v.  Troy  Savings  Bank,  14  id.,  &c.    See  L.  1881,  c.  409,  p.  679,  §  359. 
383.  ^  The  costs  of  the  action,  to  be 

The  fund  is  sometimes  deposited  taxed,  have  in  some  cases  been  award- 
in  a  trust  company  before  settling  the  ed,  but  this  is  unusual  except  in  an 
order,  and  the  terms  of  the  above  action  of  interpleader, 
clause  are  then  varied,  thus:  The  de-  In  some  cases  the  costs  are  not  di- 
fendant  having  deposited  in,  &c.,  pur-  rected  to  be  paid  out  of  the  fund,  but 
suant  to  leave  of  this  court,  hereby  by  plaintifif.  See  Form  1111. 
granted,  the  sum  of,  &c.,  O.  P.  is  «  This  clause  is  often  omitted  in 
hereby  substituted,  &c.  simple  cases  requiring  no  change  of 

'  Or  a  trust  company  may  be  allegation. 
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Form  No,  1108, 
Another  Form ;  recLuiring  plaintiff  to  serve  a  complaint. 

[As  in  last  Form,  substituting  for  pa/ragraph  2  the  follow- 
ing:'\  2.  That  the  plaintiff  have  leave  to  amend  the  summons 
and  complaint  [or,  to  serve  a  supplemental  complaint^]  herein 
in  such  manner  as  he  may  be  advised  within  twenty  days  after 
the  service  upon  him  of  a  copy  of  this  order,  or  within  such 
further  time  as  may  be  allowed ;  *  and  that  he  serve  a  copy  of 
such  amended  summons  and  complaint  upon  the  said  0.  P., 
substituted  as  defendant  as  aforesaid,  and  that  unless  the  said 
substituted  defendant,  O.  P.,  shall  answer  or  demur  to  said 
complaint  within  twenty  days  after  the  service  thereof,  or  such 
further  time  as  may  be  allowed,  the  said  defendant  shall  be 
debarred  from  all  claim  or  title  to  the  fund  deposited  as  afore- 
said. 

Form  No.  1109, 

Another  Form;  discharging  defendant  without  determining  the  mode 
of  interpleading.' 

[Substitute  for  paragraph  2 :]  That  said  contesting  parties 
interplead  between  themselves  as  to  their  respective  claims  or 
rights  to  be  in  said  fund,  and  that  such  proceedings  be  had 
thereupon  as  are  required  and  provided  for  by  the  usual  prac- 
tice of  this  court,  and  that  either  of  them  have  leave  to  apply 
on  the  usual  notice  for  further  order  of  the  court  in  this  be- 
half. 

Form  No.  1110, 

Another  Form ;  as  in  foreclosure. 

[As  m  Form  1107,  to  the  *  at  end  ofpa/ragraph  1.] 

2.  That  said  M.,  within  [ten]  days  from  the  service  of  this 

order  and  the  payment  of  said  money  to  said  clerk,  execute 

and  deliver  to  said  Y.  Z.,  in  due  form,  a  satisfaction-piece  of 

the  mortgage  mentioned  in  said  complaint,  which  was  made  by 

'  Wilson  1).  Lawrence,  8  Mun,  593.  '  On  awarding  an  interpleader  in 

'  As  to  allowing  further  time  to  equity,  the  court  may  determine  as  to 

serve  supplemental  complaint,  see  N.  the  burden  of  allegation  and  proof. 

T.  Code  Civ.  Pro.,  g  784. 
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Baid  M.  G.  and  J.  G.,  bearing  date  the  day  of  , 

18    ,  to  said  M.,  to  secure  the  payment  of  the  sum  of 
dollars,  on  the  day  of  5  18    ,  with  interest  thereon 

at  seven  per  cent,  per  annum,  payable  semi-annually,  which 
said  mortgage  was  recorded  in  the  office  of  the  Register  of 
,  on  the  day  of  ,  18    ,  in  Liber       of  Mort- 

gages, page        ,  at  o'clock  and         minutes  in  the 

noon. 

3.  That  upon  production  to  the  clerk  of  this  court  of  a 
proper  affidavit  that  said  deposit  has  been  made,  with  a  copy  of 
this  order,  and  the  exhibition  of  a  duplicate  receipt  for  said 
deposit,  the  notice  of  pendency  of  this  action  filed  on  the 
day  of  ,  1 8    ,  in  the  office  of  said  clerk,  be  by  him  can- 

celled and  discharged  of  record. 

Enter:  [signaim/re  of  judge  hy  initials  of  name  and  title.] 


Form  No.  1111, 

Order  of  interpleader,  on  delivery  of  specific  property,  and  appoint- 
ing receiver  therefor. 

[Title  {court  order)  and  recitals  accordi/ng  to  the  case:  see  Form 
491,^.  4.  J 

Oedeeed,  I.  That  the  defendant  deliver  the  property  men- 
tioned in  the  complaint  herein  to  E.  C,  Esq.,  of  ,  who  is 
hereby  appointed  receiver  thereof. 

II.  That  O.  P.,  of  ,  be  substituted  as  defendant  in 
this  action,  in  place  of  the  above-named  Y.  Z.,  who  shall,  upon 
delivery  of  the  said  property  to  the  said  receiver,  be  discharged 
from  all  liability  therefor,  either  to  the  plaintiff  or  to  the  said 

III.  That  the  said  receiver  hold  the  said  property,  subject 
to  the  further  direction  of  this  court.  [Add  special  directions 
if  needed,  as  to  hand,  income,  to  sell  or  rent,  <i&c./  see  pp.  145, 
152,  156,  due,  of  this  Volume!] 

IV.  That,  within  days  after  notice  of  this  order,  the 
plaintiff  serve  a  summons  and  a  copy  of  his  complaint,  amended 
as  he  may  see  fit  [with  a  copy  of  this  order],  upon  the  said  O. 
P. ;  and  that  the  said  0.  P.  answer  such  complaint  within 
days  thereafter. 

Y.  That  if  the  plaintiff  neglect  to  serve  his  summons  and 
complaint  and  this  order  as  herein  directed,  the  defendant  Y. 
Z.  may  apply  to  the  court  for  an  order  dismissing  the  action, 
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and  that  the  said  property  be  delivered  by  the  receiver  to  the 
said  defendant  T.  Z. ;  and  if  the  said  O.  P.  neglect  to  answer 
such  complaint,  if  served  as  herein  directed,  the  plaintiff  may 
apply,  on  notice,  for  an  order  that  said  property  be  delivered 
by  the  receiver  to  the  plaintiff. 

VI.  That  dollars  costs  be  allowed  to  the  said  T.  Z., 

to  be  deducted  by  him  out  of  the  fund  [or,  to  be  paid  by  the 
plaintiff,  and  allowed  to  him  in  case  of  his  final  reeoveiy  of 
Judgment].  ■ 

Enter :  [signature  of  Judge  hy  initials  of  name  and  title]. 


Form  No.  1112. 
Another  Form ;  securities  to  be  delivered  to  a  trust  company. 

[Suistitutefor  the  direction  topay :"]  That  the  said  The  M. 
B.  L.  I.  Co.  deliver  to,  and  leave  with  The  F.  L.  &  T.  Co.  the 
certain  certificate  numbered  ,  bearing  date  the  day 

of  >  18    ,  issued  by  the  C,  C,  C.  and  I.  K,  Co.,  a  corpo- 

ration organized  under  the  laws  of  the  State  of  ,  whereby 

it  was  certified  by  the  said  last  mentioned  corporation  that  W. 
&  E..  were  the  owners  of  shares  of  the  capital  stock  of 

said  last  mentioned  corporation;  to  the  credit  of  this  action, 
within  days  after  the  entry  of  this  order,  subject  to  the 

further  order  of  this  court. 

And  that  the  said  The  M.  B.  L.  I.  Co.  be  and  it  hereby  is 
discharged  from  all  liability  to  either  party  on  account  of  said 
certificate,  on  the  delivery  as  aforesaid. 


Form  No.  1113. 

Affidavit  to  obtain  order  that  the  plaintiffs  in  two  causes  in  the 
same  court  interplead.  ■ 

[Title  of  court  and  both  actions.] 
[  Venue.] 

E.  P.  C,  being  duty  sworn,  says : 

I.  I  am  a  member  of  the  firm  of  C.  &  C,  and  one  of  the 
defendants  in  the  actions  above  entitled. 

'  Held,  in  Tynan  ®.  Cadenas,  3  How.  authority  of  Sherman  ».  Partridge,  4 

Pr.,  N.  S.,  78,  error  to  deny  the  mo-  Duer,  646 ;  and  Trigg  «.  Hitz,  17  AU. 

tion   on  this  affidavit    citing   Balti-  Pr.,  436. 

more,  &c.,  K.  E.  Co.  v.  Arthur,  90  N.         If  actions  are  in  different  courto, 

T. ,  334.    It  had  been  denied  on  the  proceed  as  in  note  2,  p.  529. 
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II.  Each  action  is  brought  to  recover  the  price  of  certain 
tobacco,  which  is  the  same  tobacco  in  each  case,  alleged  to  have 
been  sold  and  delivered  to  my  firm  by  the  plaintiff  in  each  ac- 
tion. 

III.  A  copy  of  the  complaint  in  each  action  is  annexed  to 
this  affidavit.  The  debt  alleged  in  the  same  complaint  is  the 
same  debt.  The  action  in  which  J.  H.  T.  is  plaintiflf  was  com- 
menced by  the  service  of  a  copy  of  the  summons  and  complaint, 
on  the  day  of  ,  18  . '  The  action  in  which  J.  K. 
H.  and  another  are  plaintiffs  was  commenced  by  the  service  of 
the  summons  and  complaint  on  the  day  of  ,  18  . 
The  said  defendants  have  not  answered  or  pleaded  in  either 
action,  nor  has  their  time  so  to  do  expired.  As  to  the  action 
in  which  J.  E.  H.  and  another  is  plaintiff',  it  will  expire  on  the 

day  of  .     As  to  the  action  in  which  J.  H.  T.  is 

plaintiff,  it  will  expire  on  the  day  of 

IV.  The  demand  by  each  of  the  said  plaintiffs  against  the 
defendants  is  made  without  collusion  on  the  part  of  the  defend- 
ants with  them,  or  either,  of  them. 


^) 


V.  The  defendants  are  entirely  ignorant  of  the  rights  of 
the  adverse  claimants  to  the  purchase  price  of  said  tobacco,  and 
ask  therefore  that  the  said  plaintiffs  may  be  respectively  sub- 
stituted in  the  place  and  stead  of  said  defendants  in  said  ac- 
tions, and  that  they  may  be  discharged  from  liability  to  either 
on  paying  into  court  the  sum  of  dollars,  with  interest  on 

the  sum  of  dollars,  from  the  day  of  ,  18     , 

and  on  the  balance  of  dollars  from  the        day  of  , 

18    ,  the  amount  of  the  debt. 

YI.  An  order  to  show  cause  is  asked  why  the  said  plaintiffs 
should  not  be  so  substituted  for  the  reason  that  the  defendants' 
time  to  answer  in  the  action  in  which  H.  is  plaintiff  expires  on 
the  inst.,  as  aforesaid.    No  previous  application  for  such 

an  order  has  been  made. 

[Jiirat.']  [Signature.] 


Form  No.  1114. 

Order  to  show  canse  why  plaintiffs  in  two  causes  should  not  inter- 
plead. 

[MitiUe  m  both  actions  if  in,  the  same  court.] 
[May  state  relief  thus :  why  the  plaintiffs  should  not  be 
respectively  substituted  in  the  place  and  stead  of  the  defend- 


538  ABBOTT'S  NEW  PRACTICE. 

ants  in  said  actions,  and  why  the  defendants  should  not  be  dis- 
charged from  liability  to  either  plaintiff  on  paying  into  court 
the  sum  of  dollars,  with  interest  on  the  sum  of 

dollars,  from  the  day  of  ?  18     >  and  on  the  balance 

of  dollars,  from  the         day  of  ,  18    ,  the  amount 

of  the  debt,  and  why  the  said  defendants  should  not  have  such 
other  and  further  relief  as  to  the  court  may  seem  just. 

And  it  is  further  Oedeeed,  that  said  defendants'  time  to 
answer  each  of  said  complaints  is  hereby  extended  to 
days  after  the  determination  of  this  motion. 

Service  of  a  copy  of  this  order  on  the  attorneys  for  the 
plaintiffs  in  said  actions  respectively  on  or  before  the  day 
of  ,  18     ,  to  be  suflScient. 

[Authsntication,  see  Form  491,^.  3.] 

Form  No.  1 1 14a. 

Affidavit  and  order  to  snbstitute  successor  of  public  officer  co- 
defendant. 

[Adapt from  Forms  1088  to  1090.] 


SECTION  ni. 

PEOCEEDINGS   OF   A   THIRD   PEESON  TO  COME  IN. 

I.   SuBSTiTUTioif  OF  A  THiBD  PEESON  IN  fll28.)  —  Substituting  applicant. 

PLACB  OF  ONE  NAMED  ON  THE  KEcoKD  (1129-1139.)  Special  alreotions  suit»- 

AS  A  PAETT.  ble  to  be  inserted  in  forego- 

FoBMS.  ing  Form. 

(1115.)  AfBdavit  for   motion  on  be-  (1140.)  Order  substituting  infant  heir 

half  of  executor  or  admin-  and  guardian  ad  litem  to 

istrator,  heir,  devisee,  as-  prosecute  appeal  after  solo 

signee,    receiver,    <fec.,   to  plaintiff's  death, 

be  substituted  for  original  (11*1.)  Petition  by  receiver  for  leaya 

plaintiff  or  defendant.  to  be  substituted  for  a  par- 

(1116-1123.)  Statements  as  to  death,  ty  in  an  action  -whicli  was 

or  other  transfer,  suitable  pending  when  he  was  ap- 

to  be  inserted  in  the  forego-  pointed, 

ing  Form.  (1142.)  Affidavit  on  behalf  of  Bucces- 

(1124.)  Bequest  for  substitution  an.  sor   in   administration  or 

nexed  to  affidavit  of  attor-  trust,  to  move  to  continue 

ney  or  agent.  action  brought  by  his  pred- 

(1126.)  Affidavit  of  former  attorney  ecessor. 

in  corroboration  of  moving  (1143.)  Notice  of  motion  thereon, 

affidavit.  (1144.)  Order  thereon. 

(1126.)  Notice  of  motion  to  be  sub-  (1144a.)  Motion  by  successor  in  office 

stitutedfor  a  party  already  to  come  in  as  a  party  in 

named  on  the  record.  place  of  his  predecessor. 

(1127.)  Order  to  show  cause  why  ap-  (114B.)  Affidavit  to  move  to  substitute 

plicant  should  not  be  sub-  indenmitor  as  defendant  in 

stituted.  place  of  sheriff. 
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(1146.)  Consent  of  indemnitors  to  be  (1149.)  Order  for  severance. 

substituted. 

(114*7.)  Order  to  sbow  cause  (or  no-  II.  Bringinq  m  additional  partt  on 

tioe  of  motion)  tbereon.  his  own  application  :    Intek- 

(1148.)  Order  thereon.  vening.     See  p.  554. 

I.    SUBSTITUTION  OP  A  THIRD  PERSON  IN  PLAGE  OF   ONE 
NAMED    ON    THE    RECORD    AS    A    PARTT. 

Form  No.  1115. 

Affidavit  for  motion  on  behalf  of  executor  or  administrator,  heir, 
devisee,  assigneie,  receiver,  &c.,  to  be  substituted  in  place  of 
original  plaintiff  or  defendant.' 

[Title  of  court  wnd  action.] 
[  Y&nuel] 

E.  R,  being  duly  sworn,  says : 

I.  That  he  was  the  attorney  for  the  plaintiff  \or,  -the 
defendant  W.  X.]  in  the  above-entitled  action,  and  has  been 
retained  herein  by  and  appears  for  \name  of  applicant]  below 
named  [or  otherwise  state  relation  to  the  cause  and  means  of 
hhowledge,  unless  clea/rhj  implied].  * 

II.  That  this  action  was  brought  by  said  A.  B.  against  said 
T.  Z.  for  the  purpose  [here  state  naPure  of  ca/use  of  action 
sufficientl/y  to  show  that  it  is  one  that  would  not  abate  by  death^ 
or  is  assignable,  dtc,  as  the  case  may  be,'  ^  and  if  at  issue, 
indicate  defense]. 

III.  [State  death,  assignment  or  other  ground  of  the  a/p- 
plication;  see  following  Forms.] 

IV.  [If  additional  grounds  of  relAef  occurred  pending  the 
action,  on  which  the  representatvoe  is  entitled  to  recover,  are 
relied  on  as  ground  for  ashing  leave  to  serve  supplemental 
complaint*  or  answer,  cmnex  and  refer  to  copy  of  such  proposed 
pleading.] 

Y.  [State  situation  of  the  cause  at  the  time  of  the  death  or 
transfer,  ami  now  ;  and,  if  order  to  show  cause  is  ashed,  state  as 
on  p.  2.] 

'  N.  Y.  Code  Civ.  Pro.,  §§  756-759.  where  both  parties  are  dead.     Hols- 

The  representatives  of  a  defendant  man  v.  St.  John,  90  N.  Y.,  461. 
deceased  may  come  in  under  this  stat-         '^  See  pp.  502,  503. 
ute  as  well  as  those  of  a  plaintiff.  ^  See  Volume  I,  p.  513. 

Pierson  «.  Morgan,  44  Ewn,  517.  ■■  As  in  De  Lisle  ».  Hunt,  86  Hun, 

And  the  statute  extends  to  a  case  630. 
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VI.  {If  extension  of  time  or  stwy  is  asked,  allege  merits 
c&e.,  as  on  p.  447.] 

{Jurat^  \8ignatMre?[ 


STATEMENTS  AS  TO  DEATH,  OR  OTHER  TRANSFER,  SUITABLE 
TO  BE  INSERTED  IN  THE  FOREGOING  FORM. 

1116.  Whevfi  the  applicatton  is  by  executors  or  adminutrators,  insert  in  lasi 
Form:] — jll.  That  pending  said  action,  and  on  or  about  the       day  of 

18    ,  said  A.  B.  died  at  ,  having  first  duly  made  and  published  his  last 

will  and  testament,  by  which,  among  other  things,  he  appointed  E.  F.,of 
,  his  executor  ; '  that  said  will  has  been  duly  proved,  and  letters  testa- 
mentary thereon  [or,  died  intestate,  and  that  letters  of  administration  on  his 
goods,  chattels  and  credits]  were  duly  issued  to  said  E.  P.  by  the  surrogate  of 
the  county  of  ,  on  the        day  of  ,  18    ,  and  that  said  E.  P.  has 

undertaken  the  execution  [or,  adimnistration]  thereof,  and  now  is  such  exec- 
utor [or,  administrator]. 

That,  at  the  time  of  his  death,  the  said  claim  for  damages  was  still  owned 
by  the  said  A.  B.,  and  the  amount  thereof  is  still  due  from  the  said  defend- 
ants, and  the  said  claim  is  now  held  by  this  deponent  as  part  of  the  assets  in 
his  hands  belonging  to  the  estate  of  the  said  A.  B.,  deceased. 

1117.  Application  by  assignee  of  representatiw  of  sole  plaintiff  deceased.' 
— After  alleging  death,  qualification  of  representative,  a;c.:] — That  on  or 
about  the  day  of  ,  18  ,  the  said  executor  [or,  administrator],  in  due 
course  of  administration,  and  for  value,  assigned  and  transferred  all  the  cause 
of  action  and  demand,  and  the  bond  and  mortgage  in  the  complaint  in  said 
action  alleged,  to  the  deponent,  who  is  now  the  sole  owner  thereof. 

1118.  T7ie  same;  another  Form.' — After  alleging  deaih  and  qualification  of 
representative:} — That  said  estate  and  administration  has  been  settled  and 
closed,  and  by  assignment  duly  executed  by  all  parties  interested  therein,  the 
said  [name  of  assignee  applying}  has  become  and  now  is  the  owner  in  his  own 
right  and  individually  of  the  said  cause  of  action  against  said  [defendants], 
upon  which  the  above  entitled  action  was  brought.  No  proceedings  have 
been  taken  in  said  action  by  any  party  to  revive,  continue  or  dismiss  it;  but  it 
stands  at  issue  and  untried  as  above  set  forth;  and  all  the  said  defendants  are 
living. 

1119.  [Application  by  Iieirs.] — That  pending  said  action  said  [name]  died 
intestate  at  ,  on  or  about  the  day  of  ,  18  ,  and  leaving 
this  deponent  and  C.  B.,  his  only  children,  who  are  both  of  full  age  [or  state 
ages*],  his  heirs  at  law,  and  as  such  they  inherited  all  his  interest  and  estate 
in  the  lands  which  are  the  subject  of  said  action. 

'  It  is  only  necessary  for  those  to  might  continue  the  suit  against  him. 

join   to   whom  letters  testamentary  McGregor  v.  McGregor,  35  JT.  T.,  318. 
have  been   granted,  and  who  have  '  Sustained  by  Schlichter  v.  South 

qualified.  K  T.  Code  Civ.  Pro., §  1818;  Brooklyn  Saw  Mill  Co.,  35  Hun,  339; 

Moore  v.  Willett,  3  Silt.,  532.    For-  affl'g  Dock  ».  The  Same,  6  Civ.  Pro. 

merly  the  rule  was  otherwise.    Bodle  It.  ^rowne),  144. 
V.  Hulse,  5  Wend.,  318.    In  a  suit  to         '  Sustained  in  McLachlin:  v.  Brett, 

foreclose  a  mortgage,  where  a  plaintiff  2  Civ.  Pro.  B.  (Browne),  194;  s.  c, 

in  foreclosure  died  leaving  two  exec-  14  Weekly  Big.,  360. 
utors,  one  of  whom  was  the  mort-         ^  As  to  guardians  ad  litem  for  in- 

gagor  defendant,  held  that  the  other  fants,  see  Volume  I,  pp.  582-588. 


PARTIES.— II.  PROCEEDINGS  TO  COME  IN.  541 

1130.  W?iere  the  attorney  of  the  deceased  is  also  dead,  <kW.-]— That  H.  "W. 
R.,  who  was  the  attorney  of  the  defendant  in  the  above-entitled  action,  has 
departed  this  life,  and  that  no  attorney  has  been  substituted  of  record  in  his 


1121.  Application  by  assignee  ofeaiise  of  octoora.'"] — III.  That  pending  said 
action,  and  on  the        day  of  ,  18    ,  said  A.  B.,  plaintiff  in  said  action, 

duly  assigned  and  transferred  [the  note]  in  the  complaint  mentioned,  for  a 
valuable  consideration,  to  this  deponent,  who  is  now  the  lawful  owner  and 
holder  thereof. 

1133.  The  same;  another  Form.^ — III.  That  on  or  about  the  day  of 

,18    ,  said  A.  B.  executed  and  delivered  to  deponent  a  written  transfer 

and  assignment,  for  his  own  use  absolutely,  of  the  claim  and  demand  of  the 

said  A.  B.  in  controversy  in  this  cause  [a  copy  of  which  assignment  is  hereto 

annexed] ;  and  deponent  has  ever  since  been  and  now  is  the  owner  thereof. 

1123.  Death  of  assignor  excusing  nonjoinder  of  representatives.^ — Add  to 
last  Form:] — That  deponent  knew  the  said  A.  B.  in  his  lifetime,  and  for  up- 
wards of  years  prior  to  his  death,  which  occurred  on  the  day  of 
,  18  .  That  said  A.  B.  died  intestate,  as  deponent  has  been  informed 
by  Mrs.  C.  B.,  of  this  city,  the  widow  of  said  A.  B.,  and  as  he  verily  believes, 
and  left  no  issue,  and  had  never  had  any  children ;  and  that  the  only  next  of 
kin  surviving  said  intestate  are  his  brothers  [naming  them],  and  his  sister,  E. 
F.,  widow  of  L.  S.  F..  all  of  whom  reside  in 

That  as  deponent  is  informed  and  verily  believes,  the  said  R.  S.  left  no 
property,  real  or  personal,  whatever. 

That  deponent  derived  such  information  from  said  R.  S.  in  his  lifetime  and 
from  his  said  widow  since  his  decease. 

One  of  several  heirs  may  be  al-  stitution.  If  the  sole  plaintiff  is  dead, 

lowed  to  continue  the  action  as  to  his  a  counterclaim  of  course   does  not 

share.  Van  Home  «.  Prance,  32  S'un,  prevent  substitution  of  his  executor  or 

504.  administrator,  and  the  same  is  held  of 

As  to  when  the  widow  should  join,  the  assignee  of  his  executor  or  admin- 
compare  Ash  «.  Cook,  3  Abb.  Pr.,  389;  istrator.  Schlichter  v.  South  Brooklyn 
More  «.  Dfeyoe;  22  Bun,  208.  Saw  Mill  Co.,  35  Bun,  339 ;   affl'g 

'  Plaintiff's  general  assignee  for  the  Dock  «.  The  Same,  6  Civ.  Pro.  B. 

benefit  of  creditors,  by  an  assignment  {Browne),  144. 

made  pending  the  action,  may  cause         '  Sustained  by  Ciehell  v.  Devlin,  82 

himself  to  be  substituted.    Lawson  «.  N.  T.,  333. 

Town  of  Woodstock,  37  Bun,  352  >      Notice  of  the  motion,  however, 

(dictum).  was  given  to  the  widow  and  next  of 

If  the  original  plaintiff  is  living,  kin,  as   it  should  be.    Franklyn  v. 

and  there  is  a  counterclaim  against  G-raham,  MS. ;  McLaughlin  v.  Mayor, 

him,  the  applicant  should  not  usually  &c.,  8  Daly,  474;  s.  c,  58  Bow.  Pr., 

be  substituted  for  the  plaintiff,  against  105. 

defendant's  objection,  because  defend-  '  Upon  this  allegation  the  court  has 
ant  has  a  right  to  pursue  his  original  a  right  to  substitute  the  assignee  and 
debtor;  butin  a  proper  case  the  appli-  proceed  without  the  appointment  of 
cant  may  be  added,  or  the  court  may  an  administrator  of  the  original  plaint- 
require  security  as  a  condition  of  sub-  iff.    Schell  v.  Devlin,  83  N.  Y.,  333. 
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Form  No.  1124. 
Bequest  for  sabstitution  annexed  to  affidavit  of  attorney  or  agent.' 

To  the  Court. 

Upon  the  foregoing  affidavit  I  request  to  be  made  [plaint- 
if]  as  therein  set  forth,  in  place  of  A.  B.  deceased. 
[Date.]  [Signature  of], 

Administrator,  &c.,  of 
[Achnowledgment  as  in  Form  495, p.  6.] 

[If  the  application  is  not  made  hy  the  attorney  for  the 
former  party,  it  is  desirahle  to  obtain  and  arwiess  his  consent  to 
substitution,  if  there  can  he  amy  question  as  to  his  right  to  a 
lien.] 

Form  No.  1125. 
Affidavit  of  former  attorney  in  corroboration  of  moving  affidavit.' 

[^Title  of  court  and  cause.] 
[  Venus.] 

A.  T.,  of  ,  being  duly  sworn,  says  that  he  was  the 

attorney  of  A.  B.  in  his  lifetime,  in  the  action  mentioned  in  the 
annexed  affidavit;  and  that  the  said  action  was  commenced, 
issue  joined  therein,  and  was  pending  and  undetermined  at 
the  time  of  the  death  of  the  said  A.  B.,  as  stated  in  said 
affidavit ;  and  that  Z.  T.,  of  ,  aforesaid,  is  the  attorney 

of  the  said  defendant  in  said  action. 

[Ju,rat.']  [Signature.] 

Form  No.  1126. 

Notice  of  motion  to  be  substituted  for  a  party  already  named  on  the 

record. 

[Title  of  court  wnd  cause.] 

Please  take  notice,  that  on  the  annexed  affidavit  [or,  peti- 
tion], and  on  the  summons  and  [pleadings]  in  this  cause,  the 

'  The  court  may,  in  its  discretion,  ume  I,  p.  531.  If  request  is  present- 
act  on  appearance  by  attorney  in  all  or-  ed,  as  is  the  practice,  it  should  be  ac- 
dinary  cases  at  least  without  person-  knowledged.  . 
al  request  (see  Cox  v.  James,  45  Law  *  Suitable  where  the  main  affldavit 
Times  JR.,  If.  8.  {Q.  B.  Dii>.),  471),  ex-  is  by  the  applicant, 
cept  perhaps  in  ejectment.    See  Vol-         »  This  is  one  of  the  exceptional 
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undersigned  will  move  the  court  at  a  special  term,  to  be  held 
[at  chambers]  at  the  county  court  house  [or,  city  hall],  in  , 
on  the  day  of  >  18     ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
directing  that  [name  of  cmpUGant,  cmd,  if  he  is  to  appea/r  in  an 
official  or  trust  capacity,  vndAcate  it  hy  adding,  as  supervisor — 
or,  as  executor  of — cfcc,  as  the  case  rna/y  he]  be  substituted  as 
plaintiff  [or,  defendant]  herein,  in  the  place  of  [noTne  of  dece- 
dent or  predecessor],  [May  add — or  directing  that  the  said — 
name  of  (mplicant — be  joined  as  a  plaintiff — or,  defendant — in 
this  causeTI  And  that  the  summons  and  complaint  be  amend- 
ed accordingly  [or,  and  that  said  have  leave  to  file  and 
serve  the  amended  summons  and  amended — or,  supplemental 
— complaint,  of  which  a  copy  is  annexed],  and  that  the  action 
continue,  without  prejudice  to  the  proceedings  already  had 
[^  other  relief  is  desired,  state  it;  see  Forms  1127-1139],  and 
for  such  other  and  further  relief  as  may  be  just. 

[Bate^  [Signatwre  amd  office  address  of]. 

Attorney  for  [moving pa/rty]. 

To  [address], 

Attorney  for  [all  who  ha/oe  appeared,^  a/nd  a/ay  others 
ha/oing  am,  interest^']. 


Form  No.   1127. 

Order  to  show  cause  why  applicant  should  not  be  substituted  for 
a  party  already  named  in  the  record. 

[Title  as  in  Form  492  or  493,  omitting  the  matter  in  hrachets 
following  the  f  /  and  subsUtuting  for  the  italic  clause  between 
the  X  and  the  ^,  statement  of  reUej  as  in  last  Form;  or  thus:] 
directing  that  this  action  may  be  revived  and  continued  against 
the  above-named  defendant,  by  and  in  the  name  of  C.  1).,  as 
successor  in  interest  of  the  above-named  plaintiff,  deceased; 
that  the  complaint  and  answer  heretofore  served  herein  stand 
as  the  pleadings  in  said  action  as  so  continued ;  with  such  sug- 

cases  in  which  it  may  be  proper  to  ling,  13  Bow.  Pr.,  405.    But  compare 

move   "on  all  the  proceedmgs  in  a  Vol.  I,  p.  119. 

cause."    Compare  Vol.  I,  p.  154,  and  "  As,  for  instance,  one  who  is  heir, 

p.  3.52.                                               '  but  does  not  join  in  application  of  a 

'  "White  ».  Buloid,  2  Paige,  475;  co-heir;  or  next  of  kin  where  an  as- 

Douglass  V.  Sherman,  id.,  358.    But  signee  applied  and  there  is  no  executor 

where  the  surviving  defendants  have  or  administrator;  and  the  attorney  of 

no  interest  in  the  question,  and  would  a  deceased  party,  if  he  may  have  a 

haveno  right  to  resist  the  motion,  no-  lien, 
tice  is  unnecessary.    Gordon  «.  Ster- 
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gestion  or  amendment  on  the  record  as  to  change  of  parties 
plaintiff  as  may  be  made  in  said  order,  unless  tne  court  shall 
deem  it  necessary  to  serve  a  supplemental  complaint  herein,  in 
which  case  that  the  date  of  issue  remain  the  same  as  heretofore, 
to  wit :  ,  18     .     And  that  A.  T.,  of  ,  ,  be 

substituted  as  the  attorney  for  the  plaintiffs  in  the  place  and 
stead  of  B.  T.,  attorneys  lor  said  deceased  plaintiff. 

\^If  other  relief  he  deswed,  specify  it.  See  last  Form  and 
Forms  1128-1139.] 

[And  in  the  meantime,  and  until  the  decision  of  this  motion, 
let  all  proceedings  on  the  part  of  the  plaintiffs  be  stayed.] 

Service  of  a  copy  of  this  order,  and  the  annexed  papers 
[may  direet  on  whom,  and  how^,  on  or  before  ,  18    , 

shall  be  sufficient. 

[Authentication  as  in  Form  491,^.  3.] 


Form  No.  1128. 

Order  substitnting  applicant  for  a  party  already  named  on  the 

record. 

[Title  {court  order)  and  recitals  according  to  the  case.    See 
Form49B,p.  4.] 

Oedeeed,  that  the  said  0.  D.  be  and  he  is  hereby  substi- 
tuted as  [plaintiff]  in  this  action  in  the  place  of  the  said 
[name'],  and  *  [that  the  title  of  the  proceedings  herein  be 
amended  accordingly,^  and]  that  the  said  action  be  continued  by 
[or,  against]  and  in  the  name  of  the  said  C.  D.,  without  preju- 
dice to  the  proceedings  already  had  in  this  action '  [or  otherwm, 
as  in  next  Form] . 
Enter :  [signature  of  judge  hy  initials  of  name  and  title!] 

'  The  court  may,  in  its  discretion,  as  to  the  right  of  the  alleged  represen- 

order  an  amendment  of  the  pleadings  tative  to  succeed,  a  clause  should  be 

on  such  a  motion.    Smith  v.  Zalinski,  inserted  in  the  order  of  continuance 

94  N.  Y.,  519.  allowing  or  directing  the  plaintiff  to 

If  the  order  is  a  mere  formal  sub-  amend  his  complaint,  or  to  file  a  sup- 

stitution,  entering  and  filing  the  order  plemental  complaint,  so  that  his  inter- 

and  annexing  it  to  the  judgment  roll  est  to  the  property  in  controversy  may 

is  enough.  be  properly  litigated  in  the  action. 

If  allegations  of  devolution  of  title  See  next  Form, 
are  necessary  as  matter  of  pleading,  "  Moore  B.Hamilton, 44 iV.  7., 666; 

service  of  pleadings  should  be  provid-  Kreischer  «.  Haven,  33  WeeK/y  Dig-i 

ed  for.    Seear  v.  Lawson,  29  Weekly  66. 
Bep.,  45.  Compare  Matter  of  N.  T.,  Lacka- 

If  contest  by  pleading  is  necessary  wanna,  &c ,  R.  B.  Co.,  26  Eun,  194 
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SPECIAL  DmECTIGNS  SUITABLE  TO  BE   INSERTED  IN  FORE- 
GOING FORM. 

1139.  Leave  to  answer.] — that  he  have  leave  to  appear  and  answer,  and  to 
defend  the  action,  provided  he  so  answer  within  days  from  the 

day  of  ,  18     [or,  from  the  service  of  this  order]. 

1130.  Glome  rehiring  oppeoramce.]— that  on  said  C.  D.  causing  a  notice 
of  appearance  for  himself  herein  to  be  given  to  plaintiff's  attorney  within 
days  from  the_  entry  of  this  order,  a  copy  of  the  complaint  as  amended  be 
served  upon  his  attorney  within  twenty  days  thereafter,  and  the  cause  there- 
upon proceed  in  like  manner  as  if  said  C.  D.  had  been  originally  made  a 
party-defendant  herein. 

1131.  Ansio&r  to  stand,  but  with  lea/Be  to  amend.'] — ^that  the  answer  of  the 
said  T.  Z.  be  deemed  the  answer  of  the  said  W.  X.,  as  administratrix  as 
aforesaid,  with  leave  to  the  said  W.  X.  to  serve  an  amended  answer  within 

days  after  service  of  this  order,  if  so  advised. 

1132.  Order  that  amendment  be  deemed  to  have  been  made.] — that  the  com- 
plaint in  this  action  be  taken  and  considered  as  amended  by  substituting  the 
name  of  J.  R.  as  executrix  under  the  last  will  and  testament  of  J.  R. ,  de- 
ceased, in  the  place  of  J.  R.,  wherever  the  same  occurs,  and  also  adding  the 
following  clauses  to  said  complaint: 

That  upon  the  day  of  ,  18    ,  the  said  J.  R.  died,  leaving  a  last 

will  and  testament. 

That  upon  the  day  of  ,  18    ,  said  will  was  duly  proved  before 

and  admitted  to  probate  by  the  surrogate  of  the  county  of  ,  and  on  said 

day  letters  testamentary  were  duly  granted  and  issued  to  this  plaintiff,  who 
has  ever  since,  and  is  now,  performing  her  duties  as  such  executrix. 

And  that  said  complaint  be  taken  and  considered  aa  amended,  by  inserting 
in  the  place  of  the  word  '•  plaintiff,"  wherever  it  occurs,  the  words  "  one  J. 
R." 

1138.  Lea/m  to  make  supplemental  complaint.    Insert  or  sitbstitute  at  the  • 
in  Form  1138:] — ^with  leave  to  said  [namie  of  applicant]  to  file  and  serve  the 
amended  summons  and  the  supplemental  complaint  above  mentioned '  within 
days  after  service  of  this  order. 

1134.  Condition  that  supplemental  pleading  be  made.  Insert  or  substitute 
m  Jbrffi  1138:] — This  order  is  made  upon  condition  that  said  \na7ne]  files 
and  serves  a  supplemental  complaint  [or,  answer]  within  days  after 
service  of  this  order.* 

1135.  Direction  to  answer.] — This  order  is  made  on  condition  that  said 
[applicant]  serve  a  verified  answer  herein  within       days. 

1136.  Samng  elatcse  as  to  attorney.]— But  said  [nams  of  applicant]  shall 
make  no  change  of  attorney  of  record  for  the  [plaintiff;  if  receiver  may  add: 
nor  of  counsel]  in  the  conduct  of  the  cause,  unless  upon  application  to  the 
court,  and  upon  showing  satisfactory  cause  therefor.^ 

'  De  Lisle  v.  Hunt,  36  Bun,  630,  if  justice  entitles  the  adverse  party  to 
allowing  supplemental  complaint  by  take  issue  on  the  applicant's  right, 
administrator  to  recover  rents  and  Snuth  v.  Zalinski,  94  W.  Y.,  519. 
profits  in  ejectment,  although  the  in-  *  Matter  of  Wilds,  6  Abh.  N.  C, 
testate's  estate  terminated  by  her  307.  Or  a  substitution  may  be  ex- 
death.                              ,  pressed  to  be  without  prejudice  to  the 

"  The  court  may  require  the  appli-  lien  of  the  attorney,  and  that  he  shall 

cant  to  make  a  supplemental  pleading  be  continued  as  plaintiff's  attorney  un- 

VOL.  II.— 35 


546  ABBOTT'S  NEW  PRACTICE. 

H37.  Direction  to  enter  nune  pro  tunc}] — that  this  order  be  entered  mine 
pro  tunc,  as  of  the  day  of  ,  18    . 

1138.  As  to  evidence. "] — that  the  evidence  already  taken  in  the  cause  stand 
as  the  evidence  in  the  cause  so  continued.    See  Form  1128,  note  1. 

1139.  Direction  as  to  date  of  issue.] — that  issue  shall  be  of  the  day 
of 


Form  No.  1 140. 

Order  for  substituting  infant  heir  and  guardian  ad  litem '  to  prose- 
cute appeal  after  sole  plaintiff's  death. 

At  a  special  term  [cfec,  as  in 
Form  JUJo.  493,^.  4]. 
\_Title  of  cause.} 

On  reading  and  filing  the  petition,  dnly  verified,  dated  the 
day  of  ,  18      ,  of  S.  H.  M.,  infant  Bon  of  the 

plaintiff  in  this  action,  from  which  it  appears  that  said  plaintiff 
died  on  the  day  of  ,  18     ,  leaving  said  S.  H.  M. 

his  sole  heir  [or,  leaving  a  last  will  and  testament,  by  which  he 
devised  the  lands  affected  by  this  action  to  said  petitioner],  and 
praying  that  J.  M.  G.,  the  attorney  for  the  said  plaintiff,  may 
be  appointed  the  guardian  ad  litem  or  next  friend  of  the  peti- 
tioner, to  continue  his  action,  and  prosecute  the  appeal  heroin, 
in  the  name  and  on  behalf  of  said  petitioner ;  together  with 
the  consent  of  the  attorneys  for  the  defendant : 

Oedeeed,  that  the  said  J.  M.  G.  be  and  he  is  hereby  ap- 
pointed the  guardian  ad  litem  or  next  friend  of  the  said  S.  H. 
M.,  to  continue  this  action  and  prosecute  the  appeal  therein,  and 
that  said  action  and  the  appeal  therein  stand  continued  in  the 
name  of  said  S.  H.  M.,  as  his  said  next  friend  or  guardian  ad, 
liteTn. 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 

til  his  lien  is  satisfied.    Edwards  v.  ■  See  Vol.  I,  p.  270. 

City  of  Watertown,  28  Weekly  Dig.,         '  See  Vol.  I,  p.  583. 
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Form  No.   1141. 

Petition  by  receiver  for  leave  to  be  substituted  for  a  party  in  an 
action  which  was  pending  when  he  was  appointed.* 


Name  of  court 


{Title  of  cause  in  which  he  / 
was  appointed.]  ( 

[Title  of  cause  i/n  which  \ 
he  asks  substitution.]       ( 

To  the  Court  of 

The  petition  of  E.  C.  shows : 

I.  That  by  order  in  the  first  above-named  cause,  made  the 

day  of  last,  your  petitioner  was  duly  appointed  receiver  of 

\hrieffy  indicating  what;  or  if  appointment  was  hy  referee, 
say:]  it  was  referred  to  E.  F.,  of  ,  to  appoint  a  receiver 

of  [briefly  indicating  what],  and  pursuant  thereto  the  said  E. 
F.  appointed  your  petitioner  receiver  thereof. 

[Or  where  appovnted in  supplementary jproceedim,gs:]  I.  That 
on  the  day  of  ,  18      ,  upon  application  duly 

made  by  M.  N.,  a  judgment-creditor  of  the  above-named 
A.  B.  in  proceedings  supplementary  to  execution,  your  peti- 
tioner was,  by  the  order  of  Hon.  ,  one  of  the  justices 
of  the  Supreme  Court  [or,  county  judge  for  the  county  of 
],  duly  appointed  receiver  of  the  property  of  said  A.  B. 

II.  That  thereafter  he  duly  qualified  as  such,  and  entered 
on  his  duties  as  such,  and  now  is  such  receiver. 

III.  [AUege  pendency  and  nature  of  action;  and  of  defense, 
if  at  issue;  a/nd  condition  of  ca/iise^  and  other  matters,  as  in 
Form  1115.] 

'  Matter  of  Wilds,  6  Abb.  W.  C,  the  receiver  may  apply  on  his  own 

307.    As  to  receiver's  petition  for  in-  responsibility  without  leave, 

structlons,  see  page  218  of  this  Vol.  As  to  the  right  to  proceed  in  the 

The  above  Form  is  appropriate  name  of  his  debtor,  see  Phoenix  Ware- 
where  the  appointment  of  the  receiver  housing  Co.  v.  Badger,  6  Hun,  29S; 
was  in  the  same  court  as  the  action  in  Ross  v.  Wigg,  100  JV.  Y.,243;  Matter 


which  substitution  is  asked.    If  they  of  Lansing,  17 
are  in  different  courts,  entitle  petition         As  to  how  far  bound  if  not  substi 

in  the  first  court  and  cause,  and  ask  tuted,  see  Spencer  v.  Berdell,  45  Bun, 

leave  there.    After  leave  is  granted,  179 ; Peoples. Knickerbocker,  &c., Ins. 

moveinthe  second  court  and  cause,  Co.,43«<Z.,574;Platt«.  Ashman,33«<Z., 

to  be  substituted,  on  an  affidavit  alleg-  330;  Mount  b.  Manhattan  Co.  (N.  J., 

ing  the  grounds  for  substitution  as  May,  1887),  8  Genir.  Sep.,  573. 
well  as  the  fact  of  leave  granted.  The         '  If  collusion  between  the  parties 

latter  allegation  is  not  essential,  for  he  relied  on,  allege  evidence.    A  gen- 
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Wheeefoee  your  petitioner  asks  leave  to  prosecute  [or,  de- 
fend *]  said  second  above  entitled  cause,  and  that  for  that  pur- 
pose he  be  substituted  as  plaintiff  [or,  defendant]  in  place  of 
said  [name],  and  for  such  other  or  further  relief  as  may  be 
just. 

[Date.]  [Signature.] 

[  VerifioaUon  as  in  Form  494,^,  5.] 

[Notice  of  presentation  or  order  to  show  cause,  see  Vol.  I, 
^.  347,  348.] 


Form  No.  1142. 

Affidavit  on  behalf  of  snccessor  in  administration  or  trust,  to  move 
to  continue  action  brought  by  his  predecessor." 

[As  in  Form  1115,  to  the  *.] 

II.  That  this  action  was  brought  by  A.  B.  and  0.  D.  aB 
[executors  of  and  trustees  under  the  will  of  M.  N.,  deceaeed] 
for  the  purpose  of  [state  object  and  nature  of  action]. 

III.  [State  condition  of  cause,  death,  <&c.,  as  thus :]  That 
said  action  being  at  issue  on  the  pleadings,  the  same,  and  all 
the  issues  therein,  were,  by  order  made  ,18  ,  referred 
to  R.  F.,  Esq.,  as  referee  to  hear  and  determine  the  same. 

IV.  That  while  the  trial  of  said  action  was  pending  before 
the  referee,  and  on  or  about  the  day  of  ,  18  ,  the 
said  A.  B.  died,  and  that  said  action  was  continued  by  the  said 
C.  D.,  as  sole  surviving  executor  of  and  trustee  under  said  will, 
until  on  or  about  the  day  of  ,  18  ,  when  he  also 
died,  leaving  the  said  suit  undetermined. 

eral  allegation  upon  information  and  As  a  general  rule,  in  an  action  for 

belief,  without  stating  any  fact  or  the  a  mere  money  judgment  on  a  contract, 

sources  of  information,  is  insufficient;  a  receiver  of  the  property  of  the  de- 

and  an  order  granting  such  petition  fendant,  not  being  a  party  to  the  con- 

against  a  positive  denial  by  plaintiffs  tract,  should  not  be  allowed  to  come 

is  erroneous.    Honegger  v.  Wettstein,  in  as  a  party  defendant. 

13  Abb.  if.  C,  398;  s.  c,  94  if.  T.,  Honegger  B.Wettstem(aJo»«ateZ). 

252 ;  rev'g  47  Super.  Ct.  {J.  &  8.),  125.  Especially  not  to  be  »u3)»UmUd  for 

'Or  to  defend  said,  &c.,  action  so  a  defendant  against  the  objection  of 

far  as  necessary  for  the  protection  plaintiff  seeking  to  recover  against  the 

of  the  fund  of  which  he  is  receiver.  defendant.    Ross  ».  Wigg,  100  N.  /., 

See  Honegger  «.  Wettstein,  13  Abb.  243.    Compare  note  1  on  p.  .541. 

N.  C,  393 ;  s.  c,  94  N.  Y.,  252 ;  rev'g  »  Sustained  by  Wood  v.  Flynn,  30 

47  Super.  Qt.  {J.  &  S.),  125.  Hun,  444. 
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V.  That  by  a  decree  of  the  surrogate  of  county,  duly 
made  at  a  surrogate's  court,  held  in  and  for  the  said  county  of 

,  in  the  village  of  ,  on  the        day  of  ,  18    , 

E,  F.  was  duly  appointed  administrator  with  the  will  annexed 
of  the  goods,  chattels,  and  credits,  which  were  of  the  said  M. 
I N.,  deceased,  and  testamentary  trustee  of  the  estate  of  the  said 
deceased ;  and  that  thereafter  the  said  £.  F.  duly  qualified  as 
such  administrator  with  the  will  annexed,  and  letters  of  admin- 
istration were,  on  the  day  of  ,  18  ,  duly  issued  to 
him. 

VI.  That  further,  by  an  order  of  the  Supreme  C  jurt,  made 
at  a  Special  Term  thereof,  held  at  the  court  house  in  ,  in 
the  county  of  _,  on  the  day  of  ,  18  ,  the  said 
E.  r.  was  duly  appointed  trustee  under  the  will  of  said  M.  W., 
deceased,  in  the  place  and  stead  of  the  executors  therein  named, 
duly  vesting  him  as  such  trustee  with  the  trust  estate  funds, 
property  and  securities,  and  the  powers  heretofore  vested  in 
said  executors  as  trustees  under  said  will.^ 

\If  am,  order  to  show  cause  is  ashed,  state  as  requwed  hy  the 
rule.    Seep.  2.] 

{Jurat.]  [Signature.] 


Form  No.  1143. 

Notice  of  motion  (on  order  to  show  cause)  to  substitnte  successor  in 
administration  or  trust,  to  continue  action  brought  by  his  prede- 
cessor. > 

[Move  the  court  {see  pp.  1-3),  stating  relief  thus ;]  for  an 
order  that  E.  F.,  Esq.,  who  has  been  appointed  administrator 
with  the  will  annexed  and  sole  trustee  to  execute  the  trusts 
created  in  and  by  the  last  will  and  testament  of  M.N.,  deceased, 
be  substituted  as  plaintiff  in  this  action  in  the  place  and  stead  of 
the  executors  and  trustees  named  and  appointed  in  the  said  will, 
who  are  now  deceased,  and  that  this  action  be  continued  in  the 
name  of  the  said  E.  F.  as  administrator  with  the  will  annexed 
and  trustee  as  aforesaid,  and  for  such  other  [c&c.]. 

'  In  some  cases,  where  a  testamen-  avoid  doubt.    See  N.  Y.  L.,  1882,  c. 

tary  trust  involves  both  realty  and  185,  entitled  an  Act  in  Eelation  to 

personalty,  appointment  of  a  successor  Trustees  of  Personal  Estate. 
in  the  surrogate's  court,  by  virtue  of         ^  Sign  notice  as  attorney  for  the 

the  general  jurisdiction  to  issue  letters,  applicant  named,  and  serve  on  the  at- 

and  also  in  the  Supreme  Court  by  vir-  torneys  of  all  living  parties  who  liave 

tue  of  the  statute  devolving  trusts  on  appeared, 
the  Supreme  Court,  is  desirable  to 
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Form  No.  1 144. 

Order  sabstitatiag  successor  in  administration  or  trust,  to  continne 
action  brought  by  his  predecessor.'' 

[Title  {court  order)  cmd  recitals  according  to  the  case.    See 
Form  4:93,  p.  4.] 

Oedeeed,  1.  That  E.  F.,  as  administrator  of  M.  N.,  de- 
ceased, with  the  will  annexed,  and  as  trustee  under  said  will, 
be  and  he  is  hereby  substituted  as  plaintiff  in  this  action,  in 
place. of  A.  B.  and  C.  D.,  the  executors  and  trustees  appointed 
in  and  by  the  said  will,  who  are  now  deceased,  and  that  this 
action  be  continued  in  the  name  of  the  said  E.  F.  as  adminis- 
trator with  the  will  annexed  and  trustee  as  aforesaid,  as  sole 
plaintiff  in  said  action. 

2.  That  the  name  of  said  E.  F.  as  aforesaid  be  substituted 
in  the  place  and  stead  of  A.  B.  and  C.  D.,  now  deceased,  upon 
the  record  herein,^  and  that  the  pleadings  herein  and  the  pro- 
ceedings and  evidence  already  had  and  taken  in  the  cause  stand 
as  the  pleadings,  proceedings  and  evidence  in  the  cause  hereby 
revived  and  continued  as  aforesaid.* 

Enter :  [signature  of  judge  hy  initials  of  namie  and  title.] 


Form  No.  1144a. 

Motion  by  a  successor  in  office  to  come  in  as  a  party  in  place  of  hit 

predecessor. 

[Adapt from  Forms  1088  to  1090.] 


Form  No.  1145. 

Affidavit  to  move  to  substitute  indemnitor  as  defendant  in  place  of 

sheriff.* 

[Titte  of  court  and  action.] 
[  Yenue.2 

M.  G.,  being  duly  sworn,  says :    I.  That  on  or  about  the 

'  The  question  of  right  to  contimie         '  Sustained  in  Wood  v.  Flynn,  30 

the  action,  if  not  raised  on  the  motion.  Sun,  444. 

is  concluded,  and  then  the  order  need         *  Sustained  by  Hein  v.  Davidson, 

not  provide  for  supplemental  pleading.  96  iV.  Y.,  175,  and  Hessbergs.  Riley, 

2  This  direction  is  not  important  91  W.  Y..  377,  under  JT.  Y.  Code  Git. 

where  the  title  to  real  property  is  not  JVo.,  §§  1421-1425.    Not  necessary  in 

affected.  N.  Y.  county,  under  L.,  1888,  c.  98, 
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day  of  ,  18     ,  an  action  was  commenced  in  the 

Court  of  this  State,  wherein  0.  D.  was  plaintiff  and  W. 

X.  was  defendant ;  and  that  deponent  was  the  attorney  for 

plaintiff  in  said  action. 

II.  That  on  or  about  the  of  j  18  ,  an  attachment 
was  dqly  issued  in  said  action  to  Y.  Z.,  the  sheriff  of  the  [city 
and]  county  of  ,  the  defendant  in  this  action,  against  the 
property  of  the  said  W.  X. ;  that  the  defendant  as  such  sheriff 
duly  levied  on  property  belonging  to  said  W.  X.  under  and  by 
virtue  of  said  attachment  [or  allege  judgment  and  execution  in 
Uhe  manner]. 

III.  That  A.  B.,  the  plaintiff  in  the  present  above-entitled 
action,  claimed  said  property,  and  thereupon,  and  before  the 
commencement  of  the  present  action,  M.  N.  and  O.  P.,  of 

,  duly  executed  and  delivered  on  behalf  of  the  plaintiff 
in  said  action  against  said  W.  X.,  a  bond  to  said  sheriff  to 
indemnify  him  for  any  loss  that  he  might  sustain  by  reason  of 
the  levy  under  said  warrant  of  attachment,  of  which  bond  a 
copy  is  annexed  hereto. 

lY.  That  A.  B.,  has  brought  the  present  action  against  Y.  Z. 
as  sheriff,  &c.,  because  of  the  said  levy,  and  the  said  indemnitors, 
M.  N.  and  0.  P.,  desire  to  be  substituted  as  defendants  in  this 
action  in  place  and  stead  of  Y.  Z.,  the  present  defendant  herein. 

Y.  Deponent  asks  an  order  to  show  cause,  because,  as  he  is 
informed  and  believes  [the  plaintiff  has  noticed  the  cause  for 
trial  for  the  term,  and  deponent  fears  that  should  the 

same  be  reached  plaintiff  will  press  on  the  trial]. 

YI.  That  no  previous  application  [cfec./  see  p.  2]. 
{Jurat.]  [Signature.'] 


Form  No.  1146. 
Consent  of  indemnitors  to  be  substituted.' 

[Title  of  court  and  action.] 

The  undersigned  M.  N.  and  O.  P.,  the  sureties  on  the  bond 
of  indemnity  given  to  Y.  Z.  as  sheriff  of  the  [city  and]  county 
of  ,  in  an  action  in  which  C.  D.  was  plaintiff  and  W.  X. 

was  defendant,  do  hereby  consent  to  be  made  defendants  ^  in  this 

'  JT.  Y.  Code  Civ.  Pro.,  §  1433.  defendants,  is  perhaps  informal,  es- 

'  A  separate  consent  of  each  to  be    pecially  where  there  were  several  lev- 
defendant  instead  of  a  consent  to  he    ies,  &c.    Hayes  v.  Davidson  (below). 
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action  in  tlie  place  and  stead  of  Y.  Z.,  the  defendant  above 
named. 

{Date.]  [Signaifure.] 

[^Acknowledgment  as  in  Form  495.] 


Form  No.  1 147. 

Order  to  show  cause  (or  notice  of  motion)  why  indemnitors  shonld  not 
be  substituted  as  defendants  in  place  of  sheriff. 

[Title,  cfec,  as  in  other  cases:  see-  pp.  1-4,  stating  reUef  as 
thus:']  substituting  M.  N.  and  O.  P.  as  defendants  in  the  place 
and  stead  of  Y.  Z.,  the  defendant  above  named,  and  releasing 
said  Y.  Z.  from  any  further  liability  herein,  and  for  such  other 
and  further  relief  as  may  be  just ;  and  until  [  days  after] 

the  determination  of  this  motion,  let  all  proceedings  on  the 
part  of  the  plaintiff  be  stayed. 

Service  of  a  copy  of  this  order  to  show  cause  and  the 
accompanying  papers  on  the  attorneys  for  the  respective  parties 
hereto,  on  or  before  ,  18    ,  shall  be  deemed  sufficient 

service. 

[For  authentication  of  order  to  show  canise,  see  Form  491.] 


Form  No.  1 148. 
Order  substituting  indemnitors  for  sheriff.' 

[Title  {court  order)  and  recitals,  according  to  the  case;  see  Form 
493,^.  4.] 

Oedeeed,  1.  That  M.  N.  and  O.  P.,  of  ,  be  and  they 

are  hereby  substituted  as  defendants  in  this  action,  in  the  place 
of  Y.  Z.,  defendant  above  named  ^  [may  add  conditions  as 
thus:  upon  condition  that  within  five  days  after  service  of  a 
copy  of  this  order,  said  M.  N.  and  O.  P.  give  to  the  plaintiff  a 
bond,  with  two  sufficient  sureties,  to  justify  if  required,  to  pay 
any  judgment  which  plaintiff  may  finally  recover  herein,  and 

'  The  order  and  its  conditions  are  ^  May  require  amended  summons 

discretionary.  Berg  v.  Grant,  18  Abb.    and  complaint  to  be  served. 
N.  C,  449  ;  Hayes  ».  Davidson,  98  N. 
T.,  19;  rev'g  34  Hun,  243. 
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adopting  all  stipulations  already  entered  into,  by  the  parties  in 
this  cause,  and  agreeing  to  the  sapae  preference  as  if  the  action 
had  remained  in  its  present  condition,  and  such  preference  is 
thereupon  accorded  by  the  court ;  and  also  pay  to  Z.  T.,  Esq., 
attorney  and  of  counsel  for  said  Y.  Z.  above  named,  the  sum  of 
dollars  in  full  for  professional  services  rendered  said  T, 
Z.  above  named,  in  the  above-entitled  action]. 

[2.  That  said  M.  JST.  and  O.  P.  may  have  days  from  the 
entry  and  service  of  this  order  in  which  to  serve  an  answer — 
mm/  add:  or  demur  or  make  such  motion  as  they  may  be 
advised — ^herein.] 

Enter :  [signature  of  judge  by  initials  of  name  ami  title.] 


Form  No.  1149. 
Order   for   severance.' 

[Title  (court  order)  and  recitals,  according  to  the  case.    See 
Formi93,jp.4.] 

Oedeeed,  that  [if  the  executor,  die,  has  not  appealed,  said 
E.  X.,  as  executor,  &c.,  as  aforesaid,  be  brought  in  as  a  party 
hereto,  and]  this  action  be  and  it  is  hereby  severed  so  that  it 
proceed  separately  against  J.  H.  O.  as  executor  of  the  last  will 
and  testament  of  the  defendant  G.  G.  T.,  deceased,  and  against 
the  surviving  defendants  above  named ;  and  it  is  further  ordered, 
that  such  severance  be  without  prejudice  to  the  proceedings  in 
this  action  already  had  as  to  the  said  surviving  defendants ;  and 
it  is  further  ordered,  that  the  plaintiff  serve  a  supplemental 
summons  and  complaint  upon  the  said  J.  H.  O.  as  such 
executor,  within  twenty  days  from  the  entry  of  this  order,  with 
suitable  allegations  in  the  premises,  and  that  said  executor 
answer  said  supplemental  complaint  within  twenty  days  after 
service  thereof  upon  him  ;  and  it  is  further  ordered,  that  the 
service  of  such  supplemental  summons  and  complaint,  and 
answer,  if  any  there  be,  be  without  prejudice  to  the  original 
date  of  issue  of  the  action  against  the  said  decedent,  G.  G.  T., 
which  said  original  date  shall  stand  as  the  date  of  issue  herein 
as  against  said  executor,  and  that  this  action,  as  against  said 
executor,  be  placed  upon  the  calendar  for  trial  as  of  the  same 
place  and  position  as  said  original  action  against  the  surviving 

'  Arthur  V.  Griswold,  3  Hun,  606;    appeal  dismissed  in  60  M.  ¥.,  143,  and 

see  p.  464. 
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defeDdants;  and  that  the  proceedings  already  had  and  the 
testimony  taken  up  to  the  time  of  the  death  of  said  defendant 
G.  G.  T.,  under  the  commission  issued  in  the  said  action  in 
which  said  G.  G.  T.,  deceased,  was  a  party  defendant,  shall  be 
of  like  force  and  effect  in  this  action  against  said  executor  as 
though  the  same  had  been  taken  and  had  herein ;  said  testimony 
to  be  read  on  the  trial,  however,  without  prejudice  to  the  said 
executor's  right  to  more  to  strike  out  such  parts  thereof  as 
may  be  incompetent  as  against  him  as  the  personal  repre- 
sentative of  said  defendant  G.  G.  T.  deceased. 

Enter :  [signature  of  Judge  Jyy  initials  of  name  cmd  title.] 


n. 


BRINGING  IN  ADDITIONAL  PARTY  ON  HIS  OWN  APPLICA- 
TION:  INTERVENING.' 


FOEMS. 

(1150.)  Order  on  motion  by  repre- 
sentative of  deceased,  that        (1157.) 
action  be  continued  by  the 
plaintiff,   or    be    declared 
abated.  (1168.) 

(1151.)  Petition  by  husband,  after 
marriage  of  female  plaintiff, 
to  have  action  continued  in 
joint  names. 

(1162.)  Affidavit  of  surety  to  obtain        (1159.) 
leave  to  prosecute  action 
abandoned  by  principal. 

(1163.)  —  by   judgment-creditor   to 

move  to  come  in  before  (1160.) 
judgment  as  co-plaintiff  in  (ll61.) 
a  creditor's  action. 

(1154.)  Order  thereon. 

(1165.)  —  allowing  bondholders  to 
intervene  as  co-plaintiffs  in 
trustee's  action  for  fore- 
closure. 

(1156.)  —  allowing  plaintiff   in  at-        (1162.) 


tachment  suit  to  join  in 
sheriff's  action  on  assets. 

Petition  by  prior  purchasers 
to  be  brought  in  as  co- 
defendants  in  foreclosure. 

Order  allowing  an  executor  or 
administrator  not  served  to 
come  in  and  defend  after 
judgment  suffered  by  his  co- 
executor  or  administrator. 

Notice  of  motion  (or  order  to 
show  cause)  for  legatee  to 
come  in,  in  an  action  to 
construe  a  will. 

Order  thereon. 

Order  to  show  cause  why 
creditor  should  not  be  al- 
lowed to  come  in  after  ex- 
piration of  time  limited  in 
action  for  dissolution  of  cor- 
poration or  creditor's  ac- 
tion. 

Affidavit  of  landlord  to  move 


1  For  the  general  doctrine  of  equi- 
ty, which  is  not  only  adopted  but 
much  extended  by  the  New  York 
statute,  see  note  in  6  Ahh.  N.  C,  304, 
and  10  id.,  361;  Hopkirk  -b.  Page,  3 
Brock.  Ma/rsh.,  20,  42;  Birdsong  «. 
Birdsong,  3  Head  (Term.),  289,  303; 
Carter  ».  Mills,  30  Mo.,  433;  Drew  v. 
Harman,  5  Price,  319;  Willett  v. 
Stringer,  17  Abb.  Pr.,  153;  Dwlght's 
Case,  15  id.,  359 ;  Davis  «.  The  May- 


or, 14  N.  Y.,  506,  526;  Gould  r.  Mort- 
imer, 16  Abb.  /v.,  448;  Kelsey  v.  Mur- 
ray, 18  id.,  294;  Scheldt  v.  Sturgis,  10 
Bom.,  606. 

If  leave  be  refused  wrongfully  in  a 
State  court,  the  Federal  court  may 
treat  the  applicant  as  a  party  notwith- 
standing, for  the  purpose  of  allowing 
removal.  Hack  v.  Chicago,  &c.,  Ry. 
Co.,  33  Fed.  Sep.,  356. 


PARTIES.— 11.  BRINGING  TN  APPLICANT  AS  ADDITIONAL.   555 

to  be  made  co-defendant  in  (1165.)  Order  to  show  cause  (or  no- 
ejectment,  tice  of  motion)  on   asking 

(1168.)  —  by  owner  of  chattels  to  in-  leave  to  intervene. 

tervene  in  action  for  their  (1166.)  Order  thereon  (general  Form), 

possession.  (1167.)  Order,  by  consent,  substitut 

(1164.)  Petition    of    bondholder    to  ing  executors  without  prej- 

come    in  as  defendant  in  udice    to    proceedings    al- 

foreclosure  by  trustee,  on  ready  had. 

allegations  of  collusion.  (1168.)  Consent  to  entry  of  order. 


Form  No.  1150. 

Order  on  motion  by  representative  of  deceased,  that   action    be 
continued  by  the  plaintiff,  or  be  declared  abated.' 

[Adapt  affidavit  and  notice  of  motion  from  Forms  1095, 1096.] 

[TiUe  {court  order)  cmd  recitals  according  to  the  case:  see  Form 
493,  p.  4.] 

Okdeeed,  that  within  [ten]  days  after  the  service  on 
plaintiff's  attorney  of  a  copy  of  this  order,  the  plaintiff  cause 
this  action  to  be  revived  and  continued  against  W.  X.  as 
administratrix  of  the  goods,  chattels  and  credits  which  were  of 
Y.  Z.,  deceased,  as  defendant ;  [may  add  other  directions  as 
thus'],  and  placed  upon  the  circuit  calendar  for  trial  on  the 
Monday  of  ,  18     ,  the  said  administratrix  hereby 

consentiBg  thereto,  or  that  within  said  period  the  plaintiff  serve 
upon  Z.  T.,  attorney  for  said  administratrix,  a  written  consent 
signed  by  plaintifl"'s  attorney,  that  the  said  action  be  revived 
and  continued  against  the  said  "W.  X.  as  administratrix  as 
aforesaid  of  defendant,  and  placed  upon  the  circuit  calendar 
for  trial  on  the  said  day  in  said  part ;  and  that  in  default  of 
such  revivor  and  continuance  by  the  plaintiff,  and  of  the 
service  of  such  stipulation  within  the  said  period,  the  said 
W.  X.,  as  administratrix  as  aforesaid,  be  and  hereby  is  substi- 
tuted as  defendant  in  place  of  the  said  T.  Z.,  deceased,  and 
that  simultaneously  this  action  and  the  complaint  therein  be. 
and  the  same  are  discontinued  and  dismissed  with  costs,  and 
an  additional  allowance  of  five  per  cent,  upon  the  amount 
claimed  herein,  and  that  judgment  be  entered  in  favor  of  said 
W.  X.  as  administratrix  as  aforesaid,  and  against  said  plaintiff 
for  such  costs  and  allowance,  and  that  the  petitioner  have 
ten  dollars  costs  of  this  motion. 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 

'  Supported  by  Pierson  «.  Morgan,  44  Hun,  51 7. 
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Form  No.  1151. 

Petition '  by  husband,  after  marriage  of  female  plaintiff,  to  have 
action  continued  in  joint  names.' 

\_Title  of  cov/rt  and  cause.] 
To  the  Court. 

The  petition  of  A.  B.  and  0.  D.  shows : 

I.  That  this  action  was  brought  by  your  petitioner  A.  D. 
in  her  maiden  name  of  A.  B.  [here  state  object,  and  condition 
of  cause]. 

II.  That  pending  said  action,  and  on  the  day  of  , 
18  ,  your  petitioner,  A.  B.,  was  married  to  your  petitioner 
C.  D.,  above  named,  who  thereby  became,  and  now  is,  a 
necessary  party  plaintiff  herein,  as  your  petitioners  are  advised 
and  believe. 

[_If  order  to  show  cause  is  asked,  state  as  to  jpr&oious 
application,  as  im,  p.  2.] 

Wheeefoee,  your  petitioners  pray  the  order  of  this  court, 
that  said  action  may  be  continued  by  your  petitioners  jointly 
as  plaintiffs  against  said  Y.  Z.,  and  that  the  summons  be  amended 
accordingly  [and  that  your  petitioners  may  have  leave  to  serve 
the  annexed  amended  complaint],  and  for  such  other  relief 
as  may  be  just. 

{Date,]  {Signatv/res.] 

[  Verification,  as  in  Form  494,  p.  5.] 

1  An  application  by  a  third  person  with  his  wife,  see  Gode  Oii>.  Pro., 

to  come  In  was  formerly  usually  made  §450;  Quackenbush  v.  Leonard,  10 

by  petition,  and  not  unfrequently  still  Paige,  131 ;  and  Campbell  v.  Bowne,  5 

is.    But  the  coiu:t  have  power  to  en-  id.,  34;  Bloodgood  t>.  Mickle,  5  Abi. 

tertain  it  on  motion  on  notice  and  aflB-  Pr.,  JT.  S.,  103;  Lennox  v.  Bldred,  1 

davits.    See  the  difference  explained  Supm.  Ct.  ( T.  &  G.),  140. 

in  Volume  I,  p.  331.    If  petition  is  The  mere  substitution  or  change  of 

adopted,  the  usual  practice  is  to  enti-  name  by  the  marriage  of  a  female 

tie  it  in  the  cause  like  an  ordinary  mo-  plaintiff  is  a  matter  of  form,  which 

tion.  may  be  done  munc  pro  tunc,  at  any 

'  As  to  the  few  cases  in  which  it  time  before  judgment.    Mapes  ft  Sm- 

may  now  be  necessary  that  the  hus-  der,  59  N.  T.,  450,  affi'g  2  Siipm.  Ct. 

band  should  be  joined  as  co-plaintiff  {T.  <&  C.),  318. 
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Form  No,  1152. 

Affidavit  of  snrety  to  obtain  leave  to  prosecute  action  abandoned  by 

principal.' 

[TiUe  of  court  and  action.] 
[  Venue.] 

C.  D.,  being  duly  sworn,  says  : 

[.  That  on  or  about  the        day  of  j  18    ,  the  above- 

named  plaintiff  commenced  an  action  in  this  court  against  the 
above-named  defendant  [stating  cause  as  thus],  to  recover 
certain  property  alleged  to  have  been  wrongfully  taken  by 
the  defendant  from  the  plaintiff,  a  detailed  description  of 
which,  together  with  the  cause  of  action,  is  set  forth  in  the 
complaint  on  file  with  the  judgment  roll  therein  in  the  office 
of  the  clerk  of  this  court. 

II.  That  at  that  time  the  plaintiff,  who  resides  in  , 
had  an  ageiit  in  this  city  by  the  name  of  B.,  with  whom 
deponent  was  acquainted.  That  said  B.  applied  to  this 
deponent  to  join  in  an  undertaking  to  be  given  in  that  action 
in  order  to  enable  the  plaintiff  therein  to  obtain  possession  of 
the  said  property  described  in  the  complaint,  and  as  a  matter 
of  friendship  for  the  said  B.,  and  relying  also  upon  the 
reputed  responsibility  of  the  plaintiff  who  resided  in  , 
deponent  executed  the  said  undertaking  ia  conjunction  with 
said  B.  and  one  F,  B.  Said  undertaking  was  in  the  usual  form 
prescribed  in  section  699  of  the  Code,  and  was  in  the  penal 
sum  of  dollars ;  a  copy  of  said  undertaking  is  also  on  file 
in  the  office  of  the  clerk  of  this  court. 

III.  That  thereafter,  as  deponent  is  informed  and  believes, 
the  plaintiff  obtained  the  possession  of  the  property  by  virtue 
of  the  requisition  issued  in  this  action,  and  this  cause  was  put 
in  issue  by  the  service  of  an  answer  on  behalf  of  the  de- 
fendant, who  appeared  by  Z.  T.,  of  ,  his  attorney. 

lY.  ^hat  on  or  about  the  day  of  ,  18    ,  the 

plaintiff,  as  deponent  is  informed,  and  as  he  verilv  believes, 
became  insolvent,  and  in  his  said  agent  B.  left  this 

State. 

Y.  On  or  about  the  day  of  ,  18     ,  this  case  came 

on  for  trial  on  the  calendar  of  this  court,  in  its  regular  order 
before    Mr.   Justice    D.    [here  followed    allegations    of   t/)£ 

'  Sustained  in  Hoffman  v.  Steinan,     tlie  motion,  and  granting  leave  by  op- 
34  Sun,  339,  rev'g  order  which  denied    ening  the  judgment. 
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circumstances  of  the  dismissal  of  the  complamt  for  non- 
prosecution,  and  verdict  taken  thereon,  judgm£nt  entered,  and 
execution  thereon  returned  unsatisfied^. 

yi.  That  on  the  day  of  ,  18    ,  this  defendant 

was  served  with  a  summons  and  complaint  in  the  action 
brought  by  said  M.  S.,  the  defendant  in  said  action,  against 
deponent  and  his  co-sureties  on  said  undertaking,  which  action 
was  based  upon  said  undertaking  and  upon  the  ]'udgrnent 
recovered  in  this  action,  and  seeks  to  recover  from  this 
deponent  the  amount  of  said  judgment,  together  with  the  costs 
therein. 

YII.  That  said  action  is  still  pending,  and  the  time  to 
answer  will  not  expire  until  the         day  of  ,  18    . 

VIII.  Tliat  his  co-sureties  and  co-defendants  in  said  action 
are,  as  he  is  informed  and  believes,  perfectly  irresponsible,  and 
this  deponent  alone,  in  case  this  action  be  pressed,  would  be 
compelled  to  pay  the  amount  of  any  judgment  which  may  be 
rendered  herein. 

IX.  That  deponent  bas  been  endeavoring  to  induce  the 
plaintiffs'  attorney  to  apply  to  open  and  set  aside  the  dismissal 
of  the  complaint  in  this  action,  and  to  be  permitted  to  proceed 
with  the  trial  thereof,  but  said  plaintiffs'  attorney  has  declined 
to  make  the  said  motion,  among  other  reasons,  as  he  believes 
and  is  informed,  that  the  said  plaintiffs'  attorney  claims  that  he 
has  not  been  fully  paid  for  his  services,  and  does  not  wish  to 
proceed  unless  be  receives  such  payment  [allegations  of  excuse 
for  delay  in  moving  are  here  om,itted]. 

X.  That  if  said  judgment  be  set  aside  and  he  be  permitted 
to  proceed  with  the  trial,  he  verily  believes  that  the  plaintiff 
can  recover  herein  [stating  details], 

XI.  That  deponent  desires  to  have  an  opportunity  to 
present  such  evidence  within  his  reach  as  detailed  aforesaid,  in 
order  that  the  question  as  to  whether  said  goods  were 
fraudulently  obtained,  and  as  to  whether  the  said  assignee  has 
a  right  as  against  the  plaintiff  to  retain  the  possession  of  the 
said  goods,  be  fairly  submitted  to  a  jury  upon  evidence  on 
behalf  of  the  plaintiff.  That  in  this  way,  and  only  in  this  way, 
can  he  be  relieved  from  his  liability  as  surety  on  said 
undertaking  ;  that  otherwise  if  said  default  be  not  opened  and 
he  be  not  permitted  to  prosecute  said  action  on  behalf  of  the 
plaintiff,  this  defendant  will  be  compelled  to  pay  the  above 
amount  of  said  judgment  out  of  his  own  means,  and  would  not 
be  able  to  recover  a  single  doUar  from  the  plaintiff  or  from  the 
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said  M.  B.  or  his  co-surety,  all  of  whom  are  insolvent,  and 
against  whom  legal  proceedings  for  re-compensation  of  this 
defendant  for  any  loss  he  may  sustain  by  reason  of  executing 
said  undertaking  will  be  of  no  practical  ■  value. 

XII.  Deponent  makes  this  application  in  perfect  good  faith ; 
he  is  perfectly  willing  to  respond  to  any  terms  which  this  court 
may  impose  as  a  condition  of  setting  aside  said  default. 

XIII.  [_If  order  to  show  cause  is  ashed,  state  as  to  previous 
application,  (6c.;  p.  2.  If  stay  in  second  action  is  asked,  add 
oath  to  merits  ;  see  p.  447.] 

{Jurat.'l  \_Signature.] 


Form  No,  1153. 

Affidavit  by  judgment-creditor  to  move  to  come  in  before  judgment  as 
co-plaintiff  in  a  creditor's  action.' 

[TiUe  of  court  and  action.] 
[  Venue.'] 

C.  D.,  of  ,  being  duly  sworn,  says : 

I.  That  this  action  was  brought  by  the  plaintiff  above- 
named  as  a  judgment-creditor  of  T.  Z.,  suing  on  behalf  of 
himself  and  all  others  similarly  situated,  who  should  come  in 
and  contribute  to  the  expenses  of  the  action,  to  set  aside  as 
fraudulent  a  conveyance  made  by  said  T.  Z.  to  the  defendant 
W.  X.  [or  otherwise  according  to  the  case]. 

II.  That  deponent  is  a  judgment-creditor  of  said  Y.  Z., 
having  recovered  judgment  against  him  on  the  day  of  , 
18  ,  m  the  Court  of  ,  for  $  damages  and 
costs,  on  which  the  sum  of  $            is  now  due,  with  interest 

'  The  court  have  power  to  grant  ter  of  right  come  in  by  Inere  appear- 

such  an  application  (White's  Bank  of  ance  and  prove  their  claims ;  and  will 

Buffalo  9.  Farthing,  101  ]!f.  T.,  344,  not  be  bound  \>j  a  provision  in  the 

348),  but  should  usually  deny  it  {id. ),  judgment  requiring  them  to  pay  their 

unless  the  applicant   shows  special  contribution  to  costs,  as  a  condition, 

grounds,  such  as  delay  or  miscarriage  Matter  of  Lewis  «.  Hake,  43  Hun, 

in  the  cause.    In  order  to  entitle  the  543.    Hence  neither  before  nor  after 

applicant  to  interfere  by  appeal,  «fcc.,  judgment  is  an  order  making  them 

he  should  be  made  a  party.    Watson  parties  necessary  for  the  mere  purpose 

».  Cave,  44  Law  lYmes  B.,  N".  8.,  40.  of  allowing  them  to  prove  claims. 

Before  judgment,  such  an  order  Compare    O'Brien   «.  Browning,   11 

being  discretionary,  the  court  can  im-  Sun,  179;  49  Eow.  Pr.,  109;  Claflin  ». 

pose  conditions.  Gordon,  39   Sun,  54;   Tremain   v. 

After  judgment,  creditors,  in  an  Guardian  Mut,  11  id.,  386;  Derby  «. 

action  for  common  benefit,  can  as  mat-  Yale,  13  id.,  373. 
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from  said  date   {allege  issue  of  execution,  with  or  without 
return,  unsatisfied,  according  to  nature  of  case]. 


III.  That   as    deponent    is    informed   and  believes 
condition  of  cause]. 

TV.  [State  reason  for  asking  leave  to  intervene,  as  thus;^] 
That  since  no  proceedings  whatever  have  been  taken  in 

said  action  [the  plaintiff's  attorney  having  died  and  no  person 
appointed  in  his  place],  and  no  steps  whatever  have  been  taken 
by  the  plaintifE  or  the  said  receiver  for  bringing  the  said  action 
and  proceedings  to  a  close. 

V.  Deponent  is  ready  and   willing  to  contribute  to  the 

expenses  of  the  action  on  being  allowed  to  be  made  a  party 
plaintifE,  and  to  prosecute  the  same. 

[Jurat.]  [Signature.] 

[Notice  to  attorneys  on  loth  sides;  see  also  Vohime  J,  p. 
119.] 


Form  No.  1154. 

Order    allowing  jndgment-creditor   to  come  in   as   co-plaintiff  in 

creditor's  action. 

[As  in  next  Form,  adding,  if  required:]  This  order  is 
made  on  condition  that  said  C.  D.,  within  days  after  the 

date  hereof,  and  before  proceeding  herein,  pay  to  the  plaintiff 
A.  B.  $  ,  hereby  fixed  by  the  court  as  his  proper  con- 

tribution to  the  costs  and  expenses  of  the  action  for  all  proceed- 
ings up  to  this  date  [or  may  order  reference  to  fix  the  amomii, 
adding  .■]  and  upon  confirmation  of  said  report  and  payment 
thereunder  an  order  may  be  entered  making  this  order  absolute. 

Enter :  [sigtiature  of  judge  5y  initials  of  name  and  title.] 


Form  No.  1155. 

Order  allowing:  bondholders  to  intervene  as  co-plaintiffs  in  trustee's 
action  for  foreclosure.' 

[Title  {court  order)   and  recitals  according  to  the  case;  see 
Form  493,  p.  4.] 

Oedeeed,  that  the  said  C,  D.  and  E.  F.  be  and  they  here- 

'  From  3  Bwrb.  Ch.  Pr.,  731.  proceedings  and  the  right  to  ask  the 

5  This  may  secure  them  notice  of    carriage  of  the  cause  if  their  co-plaint- 
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by  are  allowed  to  come  in  and  be,  and  hereby  are  made 
plaintiffs  in  this  action  with  the  said  [original  plomitiff'],  and 
that  all  orders  heretofore  made,  and  all  proceedings  in  this 
action,  shall  stand  as  the  orders  and  proceedings  of  this  court 
herein,  and  that  this  action  proceed  in  the  same  manner  and 
with  the  same  force  and  effect  as  if  the  said  0.  D.  and  E,  F. 
had  been  made  pa,rties  plaintiff  at  the  commencement  thereof, 
and  that  the  said  summons,  complaint  and  all  orders  and 
proceedings  herein  be  and  hereby  are  amended  by  adding  their 
names  as  plaintiffs  herein. 

Enter :  {signature  of  judge  hy  initials  of  narnie  <md  title.\ 


Fonn  No.  1156. 

Order  allowing  plaintiff  in  attachment  snit  to  join  in  sheriff's  action 

on  assets.' 

At  a  special  term  [c&c,  or  the 
order  may  "be  made  ly  the 
judge  who  gra/nted  the  wa/r- 
ran(]. 
[Title  of  attachment  adion.'] 
[Title  of  sheriff's  action.] 

[Seoitals  according  to  the  case;  see  Forms  492  <md  493,  p. 
4,  imser1mg:'\  and  it  appearing  satisfactorily  to  the  court  [or,  to 
me]  that  the  applicant  C.  D.  might  have  been  allowed  to  bring 
the  second  above  named  action  in  the  name  of  himself  and  the 
plaintiff,  the  said  sheriff,  jointly. 

Oeddeed,  that  said  C.  D.  is  hereby  joined  with  said  sheriff 
as  a  co-plaintiff  in  said  second  action,  and  that  the  summons 
and  complaint  [and  other  proceedings  therein]  be  and  hereby 
are  declared  to  be  deemed  to  be  amended  accordingly  [or  m,ay 
dA/rect  service  of  am.ended  sttmmons  and  complaint]. 

[This  order  is  made  upon  condition  that  within  days 

after  the  date  hereof — and  before  service  of  such  amended 
summons  and  complaint — said  0.  D.  shall  pay  to  said  sheriff  the 
sum  of  dollars  expenses  already  incurred  by  him  therein.] 

[Authentication  as  in  Form  491,  p.  3.] 

if  is  delinquent;  see  46  L.  T.  R,  M  8.,         '  1!^.  T.  Code  Oiv.  Pro.,  g  679.  May 

437;  8  Pae.  Hep.,  184;  but  it  does  not  adapt  affidavit  from  Form  358,  Vol- 

laoilitate  their  contesting  any  of  plaint-  ume  I,  p.  545.    As  to  proceeding  if 

iff's  prcioeedings,  as  they  could  more  the  actions  are  in  separate  courts,  see 

readily  if  made  defendants.  note  1  on  p.  547. 

Vol.  II.— 36 
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Form  No.  1167. 

Petition  by  prior  purchasers  to  be  brought  is  as  co-defendants  in 

foreclosure.' 

[Title  of  C(mrt  amd  ccmse.] 
To  the  Court  of 

The  petition  of  C.  D.  and  E.  F.,  of  ,  shows : 

I.  That  this  action  is  brought  to  foreclose  a  mortgage  on 
real  estate  in  the  city  of  ,  made  by  Y.  Z.  to  H.  N.  to 
secure  the  payment  of                dollars,  and  was  begun,  as  your 

i)etitioners  are  informed  and  believe,  on  the  day  of 

ast.    The  time  of  the  defendants  to  answer  [has  been  extended 
and]  continues  until  the  day  of  next. 

II.  That  the  property  so  mortgaged  was  conveyed  by  M.N. 
to  tlie  said  Y.  Z.  on  or  about  the  day  of  >  18  j  and 
the  said  Y.  Z.  at  the  same  time  gave  back  the  said  mortgage  to 
secure  a  part  of  the  purchase  money. 

III.  At  that  time  your  petitioners  were  partners  in  business. 
Your  petitioners,  as  such  partners,  were  the  real  purchasers 
of  said  property,  and  for  convenience  took  the  title  to  the  same 
in  the  name  of  the  said  Y.  Z.,  who  held  the  same  in  trust  for  your 
petitioners  as  such  partners,  and  subject  to  the  direction  of  your 
petitioners,  and  on  or  about  the  day  of  j  18  ,  the 
said  Y.  Z.  and  wife,  at  the  direction  of  your  petitioners, 
executed  and  delivered  to  your  petitioner  E.  F.  a  proper  deed, 
conveying  said  premises  to  him,  and  he  has  ever  since  held  the 
title  to  said  premises,  in  trust  for  your  petitioners  as  such 
partners. 

IV.  That  your  petitioners  have  fuUy  and  fairly  stated  the 
case  in  this  action  to  their  counsel,  ,  who  resides  at  No. 

street,  in  ,  and  that  they  have  a  good  and 

substantial  defense  on  the  merits  in  said  action,  as  they  are 
advised  by  said  counsel,  after  such  statement  made  as  aforesaid, 
and  verily  believe.' 

Said  defense  is  based  on  the  following  facts,  all  of  which 
your  petitioners  expect  to  be  able  to  prove,  and  most  of  which 

'  From  Johnston  t}.  Donvan,  106  last  Form.  Compare  Earle  v.  Hart,  20 

N.  Y.,  269,  where  the  denial  of  the  Hun,  75. 

petition  on  the  ground  that  the  deed  '  For  oath  to  merits  appropriate 

had  not  been  recorded  when  lia  pen-  when  the  affidavit  is  made  by  the 

dens  was  filed,  was  held  error.  attorney,  see  p.  447. 

As  to  use  of  petition,  see  note  to 
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are  within  the  personal  knowledge  of  your  petitioner  C.  D. 
[state  facts]. 

Y.  [If  order  to  show  cause  is  asked,  state  as  on  p.  2.] 

Wheeefoeb  your  petitioners  pray  that  they  may  be  brought 
in  as  parties  defendants  [if  leave  to  plead  anew  is  desired,  ash 
it;  see  Forms  1129,  cfec],  and  that  they  may  have  such  other  and 
further  relief  as  may  be  just. 

[Date.]  [Signatures.] 

[  Verifcation  as  in  Form  494,  p.  5.] 


Form  No.  1158. 

Order  allowing  an  executor  or  administrator  not  served  to  come  in 
and  defend  after  judgment  suffered  by  his  co-executor  or  adminis- 
trator.' 

[Title  (cov/rt  order)  am.d  recitals  according  to  case  ;  see  Form 
493,  p.  4.] 

Obdeeed,  that  [on  the  above-named — a/pplica/nt — depositing 
with  the  clerk  of  the  city  and  county  of  ,  within  two 

days  from  the  entry  of  this  order  and  service  of  a  copy  thereof 
on  his  attorney  0.  T.,  appearing  for  him  on  this  motion,  the 
amount  claimed  herein,  to  wit,  the  sum  of  dollars,  to- 

gether with  dollars  as  security  for  costs,  amounting  in  the 

whole  to  dollars,  and  paying  the  costs  herein]  the  default 

herein  be  opened  and  said  [name]  be  permitted  to  defend  this 
action  and  serve  his  answer  or  demurrer  herein  within  the  time 
above  limited ;  otherwise  the  said  motion  be  and.  the  same  is 
hereby  denied  with  ten  dollars  costs  in  favor  of  plaintiff,  to  be 
paid  by  the  said  defendant  [name]. 

And  the  stay  contained  in  said  order  to  show  cause  is 
continued  to  and  including  the  time  hereinbefore  specified; 
and  upon  the  failure  to  perform  the  conditions  above  mentioned, 
the  same  is  set  aside  and  vacated. 

Enter :  [signatiore  of  judge  hy  initials  of  name  a/nd  title.] 

'  See  J^  T;  Code  Gw.  Pro.,  §  1818,  neglect  on  the  part  of  the  executor  or 

and  p.  710  of  Volume  I.  administrator  served.    Compare,  on 

An  order  in  the  above  Form  was  other  circumstances  and  another  form 

sustained  in  Hertzfleld  «.  Parkes,  19  of  order,  Guernsey  v.  Cheyne,  18  Abh. 


I  Big.,  238,  on  evidence  of  cir-    N.  C.Sei, 
cumstances  of  collusion  or  culpable 
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Form  No.  1169. 

Notice  of  motion  (or  order  to  show  cause)  for  legatee  to  come  in,  in 
an  action  to  construe  a  will. 

[Statement  of  relief  to  he  mserted  in  cormnon  Form,^,  1- 
3,  may  l>e  thus:']  directing  the  Eoman  Catholic  Orphan  Asylum 
in  the  city  of  New  York,  \_n(mivng  aU]  the  beneficiaries  under 
the  will  of  J.  H.  P.,  deceased,  to  be  brought  in  as  parties  to  this 
action,  and  that  the  summons  and  complaint  be  amended '  by 
inserting  the  names  of  the  said  parties  as  defendants,  and  that 
they  have  leave  to  come  in  and  answer,  setting  forth  their 
respective  claims,  such  order  to  be  without  prejudice  to  the 
proceedings  heretofore  had  in  said  action  \pr  may  ask  fvHher 
trial;  see  Forms  1129,  dbc,  1166]. 


Form  No.  1160. 
Order  thereon.' 

[Title  {court  order)  amd  remtala  according  to  the  case;  see 
Form  4:93, 2>.  4:.'] 

Oedbeed,  that  the  Eoman  Catholic  Orphan  Asylum,  in  the 
city  of  New  York,  &c.  *  *  *  the  beneficiaries  under  the 
will  of  J.  H.  P.,  deceased,  be  brought  in  as  parties  defendant 
to  this  action ;  and  the  summons  and  complaint  be  and  the  same 
hereby  are  amended  by  inserting  the  names  of  said  parties 
defendant,  and  that  they  have  leave  to  come  in  and  answer 
within  ten  days,  setting  forth  their  respective  claims;  this  order 
to  be  without  prejudice  to  the  proceedings  heretofore  had  in 
said  action,  and  the  testimony  already  taken  and  proceedings 
had  to  stand  the  same  as  if  taken  and  had  after  said  answer  had 
been  served ;  and  that  the  said  action  be  considered  as  tried  and 
submitted,  the  same  as  though  the  trial  had  been  had  after  the 
putting  in  of  said  answer. 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 

1  If  the  proposed  defendant  is  not  complaint  be  amended,"  continuing  as 

ready    to    come   in    voluntarily   by  above. 

amendment,  or  is  an  infant  or  other-         '  This  was  the  form  of  order  in 

wise  incapable  of  voluntary  appear-  Power  ®.  Cassidy,  79  JV.  F.,  603;affig 

ance,  substitute  for  the  words  "  sum-  16  Sun,  294.    See  also  Haas  v.  Craig- 

mons  and  complaint  be  amended  "  the  head,  19  Run,  396.    For  other  direc- 

words  "  plaintiff  issue  a  supplemental  tions,  see  Forms  1139,  &c. 
summons  to  said            ,  and  that  the 
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Form  No.  1161. 

Order  to  show  canse  why  creditor  should  not  be  allowed  to  come  in 
after  expiration  of  time  limited  in  action  for  dissolution  of  cor- 
poration or  creditor's  action.' 

[Name  of'\  Court  [or,  if  a  court  order]  At  a  special  term  [c&c, 

as  in  Form  493,^.  4]. 

On  the  annexed  affidavit  of  M.  N.  [and  specify  other 
papers,  if  any  others  are  rdied  on]  let  the  said  E.  C,  receiver 
of  ,  show  cause  at  a  special  term  of  this  court,  to  be 

held  [at  chambers]  at  the  County  Court  House  [or,  at  the  City 
Hall]  in  the  city  of  ,  on  the  day  of  »  18    , 

at  A.  M.,  or  as  soon  thereafter  as  counsel  may  be  heard,  why 
the  claim  of  said  M.  N.,  as  set  forth  in  said  affidavit,  should  not 
be  allowed  and  paid  to  the  extent  that  there  are  funds  left  in 
the  hands  of  the  receiver,  proportionably  applicable  thereto,  and 
why  such  other  or  further  relief  as  may  be  just  should  not  be 
granted.  And  in  the  meantime,  and  until  the  hearing  and 
decision  of  this  motion,  let  all  proceedings  on  the  part  o?  said 
receiver  or  of  his  said  attorneys,  or  of  any  other  persons 
with  respect  to  said  receivership  and  the  funds  thereof,  be 
stayed. 

Service  of  a  copy  of  this  order  on  or  before  the  day  of 

,18    ,  to  be  sufficient. 

[Authentication  as  in  Fwm.  491,^.  3.] 


Form  No.  1162.  ;» 

Affidavit  of  landlord  to  move  to  be  made  co-defendant  in  ejectment.* 

[Ti^  of  action.] 
[  Vernie.] 

C.  D.,  of  ,  being  duly  sworn,  says : 

I,  That  this  action  is  now  pending  in  this  court  ^  by  A.  B., 
plaintiff,  against  T.  Z.,  defendant,  for  the  recovery  of  the 
possession  of  certain  real  property,  situated  in  ,  and 

'  Compare  Kerr  «,  Bledgett,  48  JT.  the   attorney.    Jackson   v.  Stiles,  1 

T.,  62;  People  ».  Security  Life  Ins.  Cow.,  134. 

Co.,  79  id.,  267;  Attorney-General  v.  "  For  the  effect  as  to  removal  of 

Continental  Life  Ins.  Co.,  88  id.,  77;  the  cause,  see  Phelps  v.  Oaks,  117 

ir.Y  Code  Giv.JVo.,%  1807.  U.  8.,  236. 
This  affidavit  might  be  made  by 
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known  as  No.  street,  and  more  particularly  described 

in  the  complaint  in  said  action  ;  which  action  the  petitioner  is 
informed  and  believes  [is  at  issue,  but]  has  not  proceeded  to 
judgment^  [or  otherwise  state  condition  of  cause]. 

II.  That  said  T.  Z.  occupies  said  premises  as  tenant  of  this 
deponent,  and  not  otherwise.*  That  this  deponent  claims  in 
good  faith  to  be  the  owner  in  fee-simple  of  said  premises  [here 
may  lyriejhf  indicate  source  of  title^  e.  g.,  thus],  having 
purchased  the  same  at  a  sale  by  the  sheriff  of  upon  a 

judgment  and  execution  duly  issued  thereon  against  the 
property  of  one  M.  N.,  who,  as  this  deponent  is  informed  and 
believes,  was  the  owner  in  fee-simple  of  said  premises  at  the 
time  of  said  sale.  [I^  order  to  show  cause  or  stay  is  asked,  see 
jpp.  2,  446.] 

[Jwrat^  [8ignabwre^ 


Form  No.  1163. 

Affidavit  by  owner  of  chattels,   to  intervene  in  action  for  their 

possession.* 

[Title  of  court  and  action.] 

[  Yenue.] 

C.  D.,  being  duly  sworn,  says : 

I.  That  the  above-entitled  action  is  brought  for  the  recovery 
of  the  possession  of  certain  personal  property,  to  wit  [one  hun- 
dred barrels  of  flour] ;  which  action  has  not,  as  deponent  is 

'  The  order  may  be  made  at  any  An  exhibit  of  the  applicant's  title 

stage  of  the  action.    State  of  N.  T.  v.  is  not  essential ,  it  would  often  be 

Mayor,  &c.,  of  N.  T.,  3  Dwer,  119.  It  harsh  to  require  it.    Stribling  ».  Pre^ 

■was  held  that  it  must  be  made  before  tyman,  57  III.,  371. 
judgment,  in  Carswell  v.  Neville,  13         *  Compare   Carney  v.   Gleissner, 

How.  Pr.,  445.    But  the  court  have  63  Tfisc,  493;  33  Nortlm.  Bep.,1%5; 

power  after  judgment.  Hombj    v.    Gordon,  9  Bom.,  656; 

=  PlaintiS   not  allowed  to  object  Conklin  v.  Bishop,  3  Duw,  646. 
that  lease  was  not  formally  correct  in         For  illustrations  of  the  principle 

respect  to  the  manner  of  execution,  that  an  appUcation  to  intervene,  made 

Carleton  v.  Darcy,  90  Jf.  Y.,  666.  by   one    claiming  adversely  to  the 

^  Substitution  in  ejectment  against  plaintiff,  wiU  not  be  so  readily  enter- 
lessee,  of  purchaser  at  foreclosure  of  tained  as  others,  see  Eothwell ».  Dew- 
mortgage  on  leasehold,  as  defendant  ees,  3  Black  (U.  8.),  613;  Francis  v. 
in  place  of  lessee,  allowed,  on  ground  U.  S.,  5  Wall.  (U.  S.),  388;  U.  8.  »• 
that  there  was  a  transfer  of  interest  Patterson,  15  Sow.  ( U.  S.),  10 ;  Bel- 
such  as  is  contemplated  by  iV.  Y.  Code  locque  v.  U.  S.,  8  Ct.  of  Olams,  493; 
CvB.  Pro.,  §  756.  Conger  v.  Duryee,  Roberts  v.  Ismay>  51  Super.  Ot.  (J.  & 
23  Week.  IHg.,  193.  8.),  531. 
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informed  and  believes,  proceeded  to  judgment  [or  otherwise 
state  condUion  of  cause']. 

II.  That  the  defendant  received  the  said  [flour]  from  this 
deponent  for  storage,  and  this  deponent  is  the  sole  owner 
thereof. 

in.  That  the  claim  of  the  plaintiff  in  this  action  is  made 
adversely  to  deponent's  title,  and  depoi^ient  desires  to  litigate  the 
question  directly  with  him. 

[Jwat-I  {Signature.'] 


Form  No.  1164. 

Petition  of  bondholder  to  come  in  as  defendant  in  foreclosure  by 
trustee,  on  allegations  of  collusion.' 

[Title  ofcov/rt  and  cam,se.] 
To  the  Court  of 

The  petition  of  0.  D.  shows  : 

[Allege  facts  as  to  nature  and  condition  of  action,  the  right 
of  the  applicant,  and  the  grounds  for  asking  to  come  in.] 

[Also,  if  order  to  show  cause  is  asTced,  state  as  to  previous 
application.'] 

Wherefore,  your  petitioners  pray  that  they  may  be  made 
parties  to  this  action,  and  allowed  to  present  charges  against 

'  Sustained  in  De  Betz's  Petition,  99  i^.   F.,  185;    rev'g  34  Sun,  352; 

9  AVb.  K  0..  246,  where  the  form  of  Smith®.  Smith Moquette Loom  Co.,  30 

the  order  will  be  found.  Weekly  Dig.,  342;  Ithaca  Gas-Light 

See,  also,  Williams  v.  Morgan,  111  Co.  v.  Treman,  30  Hun,  212;  afll'd  in 

U.  8.,  684;   F.  8.  Trust  Co.  v.  N.  T.,  93  N.  Y.,  660 ;  People  v.  Globe  Mut. 

West  Shore,  &c.  Ry.  Co.,  6  Civ.  Pro.  Ins.  Co.,  27  Sun,  539;  Fraser  v.  Coop- 

B.  {Browne),  90,  94;  s.  c,  67  jS&m.  er  Hall  &  Co.,  46  Zaw  Times  Bep.,N. 
Pr.,  890.  8.,  noted  in  iV.  Y.  Daily  Beg.,  June  2, 

Unsecured  creditors  have   not  a  1882. 
tight  to  intervene  in  the  foreclosure         For  recent  cases  on  the  rights  of 

of  a  railroad  mortgage.    Herring  v.  policy-holders  to  intervene  on  dissolu- 

N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  105  tion  of  insurance  company,  see  Attor- 

N.Y.,UO;  abst.  s.  c,  19  Abb.  if.  C,  ney-General  v.  N.  A.  Life  Ins.  Co..  77 

340,  with  note.  m  Y,  397;  s.  c,  6  Abb.  2^.  C,  293; 

For  recent  cases  on  the  rights  of  rev'g  15  Sun,  18 ;   People  v.  Globe 

stockholders  to  intervene  in  an  action  Mut.  Ins.  Co.,  27  Sun,  539,  and  case 

by  or  against  their  corporation,  see  cited. 
People  V.  Hektograph  Co.,  10  Abb.  if,         Atty.-Genl.    v.    Continental   Life 

C,  358;  Kimball  «.  Ives,  30  Sun,  568;  Ins.  Co.,  27  Sun,  195;  s.  c,  63  Sow. 
Cudlipp  V.  Maxim  Gas  Mach.  Co.,  7  Pr.,  139;  Atty.-Genl.  ■».  N.  A.  Life 
Weekly  Dig.,  84;  agpeal  dismissed  in  75  Co.,  91  If.  Y,  57. 

ff.  7!,  610;  BrinckerhofE  «.  Bostwick, 
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the  said  receiver,  his  management  and  accounts,  and  to  sur- 
charge and  falsify  the  same,  and  to  apply  for  his  removal- 
that  said  accounts  may  be  submitted  to  a  proper  examination' 
at  which  your  petitioners,  and  all  other  bondholders  in  like 
case,  may  be  allowed  to  attend  by  counsel ;  that  the  said  judg- 
ment herein  entered  may  be  vacated  or  amended  by  striking 
out  the  objectionable  provisions  hereinbefore  referred  to ;  and 
that  in  the  meantime  all  proceedings  for  the  enforcement  of 
said  judgment  may  be  stayed  until  the  further  order  of  this 
court,  and  that  your  petitioners  may  have  such  other  and  fur- 
ther relief  as  their  case  may  require,  and  as  may  be  agreeable 
to  equity. 

[DateJ]  [Signatwe.] 

[  Yerification  as  in  Farm  494,^.  5.] 


Form  No.  1165. 

Order  to  show  cause  (or  notice  of  motion)  on  asking  leave  to 
intervene. 

{^Title  cmd  recitals  accordvng  to  the  case,  see  Form  491,  ». 
3  ,•  <md  may  ash  relief,  as  thus:  for  an  order ; — or,  why  an  order 
should  not  be  made]  directing  \name  of  appUcamtl  to  be  made 
a  party  defendant  herein  [as  administrator  of  M.  N.],  with 
leave  to  appear  as  such,  and  directing  the  summons  and  com- 
plaint to  be  amended  accordingly  and  a  copy  thereof  served  on 
him,  and  allowing  him  to  answer  or  demur  to  said  amended 
complaint,  or  take  such  action  thereon  as  he  may  be  advised, 
and  such  other  or  further  relief  as  may  be  just.  [See for  other 
Forms  Nos.  1129,  t&c,  1166.] 

[Stay.'] — Meanwhile  all  proceedings  on  the  part  of  the  said 
,  for  the  purpose  of  [discontinuing  this  action],  are 
hereby  stayed  until  the  entry  and  service  of  an  order  upon  this 
motion. 

[Direction  for  notice  in  Ueu  of  stony. ]  — And  meanwhile  and 
until  the  decision  of  this  application,  ordered  that  the  [plaintiflT] 
herein  give  notice  to  said  \n<mie  of  applicam,(\  of  all  proceed- 
ings in  said  action,  in  the  same  manner  and  to  the  same  extent 
as  if  said  were  a  party  on  the  record,  having  duly  appeared 
and  demanded  service  of  papers. 

Service  of  this  order  and  the  papers  on  which  it  is  made  on 
the  attorneys  for  the  ,  on  the  day  of  ,  18  ,  shall  be 
sufficient. 

[Authentication  as  in  Form  491,^'  3.] 
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Form  No.  1166. 
Order  giving  leave  to  intervene  (general  Form). 

[Title  {court  order)  and  recitals  accordirvg  to  case;  see  Form 
493,  p.  4.] 

Oedeeed  [continue  as  ielow,  or  see  other  Forms  1129,  c&c, 
1166]. 

[AppUcants  made  defendants.]  That  said  [womes]  be  and 
they  hereby  are  made  parties'defendant  in  this  action,  and  that 
the  trial  and  findings  herein  and  the  judgment  entered  in  this 
action  be  and  the  same  are  hereby  set  aside,  and  vacated,  and 
that  the  said  defendants  so  joined  may  appear  and  answer 
the  plaintiff's  complaint  within  [twenty]  days  after  the  entry 
of  this  order. 

[Or — leave  to  come  m  and  answer.]  That  the  said  W.  X.  may 
become  an  additional  party  defendant  in  this  action  by  serving 
notice  of  appearance  and  an  answer  herein  within  days 

after  entry  of  this  order ;  and  that  thereupon  the  summons  and 
complaint  shall  be  deemed  amended  by  naming  him  therein  as 
a  co-defendant. 

[Or — amended  summons  and  complaint  to  he  served.]  That 
the  plaintiff  be  required  to  issue,  file  and  serve  an  amended  sum- 
mons and  complaint,  inserting  the  name  of  said  [applicant],  and 
inserting  in  said  complaint  the  necessary  allegations  entitling 
the  said  [applicant]  to  participate  in  this  action,  and  that  the 
summons  and  complaint  so  amended,  as  aforesaid,  be  served 
npon  the  [attorney  of  the]  defendant,  Y.  Z.,  within  [ten]  days 
after  the  entry  of  this  order. 

[Speeding  the  cause  /  jtidgm^nt  to  stand.]  That  the  cause 
be  placed  upon  the  term  calendar,  and  short  notice  of 

trial  accepted  for  the  term ;  also  that  the  said 

stipulate  to  try  the  cause  when  reached,  and  that  the  judgment 
stand  as  security. 

[Saving  clause  as  to  proceedings  had.]  This  order  is  made 
without  prejudice  to  proceedings  already  had,  except  as  afore- 
said, and  except  that  [jtatdng  particulars]. 

[Or  tkus:^]  Oedeeed,  further,  that  this  order  shall  not 
affect  the  complaint  of  the  plaintiffs,  nor  the  answers  and 
amended  answers  of  the  defendants,  but  the  same  shall  stand  as 
they  are ;  neither  shall  it  aff"ect  the  depositions  already  taken  in 
this  action ;  but  the  same  may  be  read  upon  the  trial  of  this 
action  against  the  defendants,  and  each  of  them,  and  against 

'  See  Form  1128,  p.  544,  note  2,  and    66;   Matter  of   N.  Y.,  Lackawanna 
Kreescher  v.  Haven,  83  Weekly  Dig.,    &  W.  R.  Co.,  36  Sun,  194. 
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the  said  F.  M.,  as  such  receiver,  with  like  effect  as  though  the 
same  had  been  taken  after  the  answer  of  the  said  F.  M.  as  such 
receiver,  had  been  served  ;  and  this  order  is  made  upon  such 
condition.^ 

Eijter :  \dgnatwre  of  judge  h/  imUala  of  name  and  UUe.] 


Form  No.  1167. 

Order,  by   consent,  substituting    Izecntors  without    prejudice   to 
proceedings  already  had. 

At  a  special  term  [die,  as  in 
Form  M.  493,^.  4]. 
[Title  of  action.'] 

On  reading  and  filing  the  affidavit  of  A.  T.,  verified  the 
day  of  ?  18    ,  showing  the  death  of  A.  B.,  the 

plaintiff  in  the  above-entitled  action,  and  the  granting  of  letters 
testamentary  under  and  by  virtue  of  his  last  will  andtestament 
[or,  of  letters  of  administration  on  his  estate],  to  0.  D.  and  E. 
F.,  by  the  surrogate  of  county,  and  on  motion  of  A.  T., 

attorney  for  *,  the  attorney  for  consenting  thereto : 

Oedeeed,  that  this  action  be  and  the  same  is  hereby  contin- 
ued in  the  name  of  the  said  C.  D.  and  E.  F.,  as  [executors  of  the 
last  will  and  testament]  of  A.  B.,  deceased,  as  plaintiffs ;  and 
that  the  said  executors  be  and  they  hereby  are  substituted  as 
plaintiffs  in  the  place  and  stead  of  the  said  A.  B.,  deceased, 
and  that  such  substitution  and  continuance  be  without  prejudice 
to  any  of  the  proceedings  already  had  in  this  action. 

Enter :  [signature  of  judge  mjimiUals  of  na/rrn  and  title.] 


Form  No.  1168. 
Consent  to  entry  of  order. 

[To  he  vnderwritten.] 

We  hereby  consent  to  the  entry  of  the  foregoing  order  and 
the  substitution  therein  made. 

[Date.]  [Signature  of], 

Attorney  for 

'  Prom  the  order  as  settled  in  Hon-  2f.  C,  393,  on  the  ground  that  the  re- 

egger  «.  Wettstein,  47  Super.  Ct.  {J.  &  celver  was  not  entitled  to  come  in  at 

a.),  125, 139,  which  however  was  re-  all. 
versed  in  94  N.  T.,  352;  s.  c,  13  Ahb. 
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Attoenets. 

Forms. 

(1169.)  Affidavit  to  move  that  attor- 
ney bringing  ejectment  pro- 
duce authority. 

(1170.)  Order  staying  ejectment  tUl 
attorney  produces  authority. 

(UYl.)  Consent  to  substitution  of 
another  attorney. 

(1172.)  Order  thereon. 

(1173-1176.)  Statements  of  conditions 
ana  other  directions  suitable 
to  insert  in  an  order  of  sub- 
stitution. 

(1177.)  Notice  to  appoint  new  attor- 


ney ui  place  of  one  ceasing 
to  act,  before  judgment. 

(1178.)  Affidavit  to  obtain  order  for 
service,  by  mailing  or  sub- 
stitution, of  notice  to  appoint 
new  attorney. 

(1179.)  Order  thereon. 

(1180.)  Notice  of  motion  by  attorney 
(or  order  to  show  cause)  to 
set  aside  satisfaction  of  judg- 
ment, (Sec. 

(1181.)  Order  on  motion  of  client  re- 
ferring question  between  at- 
torney and  client. 


Form  No.  1169. 

Affidavit  to  move  that  attorney  bringing  ejectment  produce 
authority.' 

[Title  of  court  and  action.] 
[  Venue.'] 

Y.  Z.  being  duly  sworn,  says  : 

'  For  form  of  authority,  proof  and  notice,  see  Vol.  I,  pp.  521,  582. 

[571] 
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I.  That  he  is  the  defendant  above  named  lor  otherwise  state 
relation  to  the  cause,  and  reason  why  jpa/rty  does  not  make  it\, 

II.  That  this  action  is  ejectment  for  lands  in  ;  and 
defendant  has  been  served  with  summons  [and  complaint] 
herein,  but  has  not  answered,  and  his  time  to  answer  extends 
to  the            day  of            ,  18     . 

III.  No  evidence  of  the  authority  of  plaintiff's  authority  to 
commence  this  action  has  been  served  on  deponent,  nor  on  his 
attorney,  as  he  is  informed  by  said  attorney  and  verily  be- 
lieves. 

IV.  \If  am,  order  to  show  cause  is  asked:']  That  no  previous 
application  \_c&c.    See  p.  21. 

[Juratl  iSi^natv/re.l 

[J^otice  of  moUon  either  hefore  court  orheforeajvdge  of  the 
court.    Form  488,  p.  1.] 


Form  No.  1170. 
Order  staying  ejectment  till  attorney  produces  authority.' 

\_Title  am,d  recitals  as  in  Form  493  or  493,  p.  4.] 

Oedeebd,  that  plaintiff's  attorney  produce  to  me  [or,  to  this 
court]  at  ,  on  the  day  of  j  18    ,  at        o'clock 

M.,  duly  verified  written  evidence'  of  his  authority  to  com- 
mence this  action ;  and  until  such  production  thereof  all  pro- 
ceedings herein  on  plaintiff's  part  are  hereby  stayed. 

\_Authewbication  as  in  Form  491,  p.  3,  qf  this  Vohime.] 


Form  No.  1171. 
Consent  to  substitution  of  another  attorney. 

[Title  of  court  and  coMse ;  or  underwrite  upon  the  proposed 

order.'] 

The  undersigned  hereby  consent  that  A.  T.,  Esq.,  of     '    , 
be  substituted  in  place  of  ,  as  attorney  for  ,  the  \pr, 

1  Turner  w.  Davis,  3  Den.,  187;  3    10    Wend.,   568 ;   N.    Y.    Code    Ok. 
EowmSs  Ft.,  86 ;  Harris  ®.  Mason,    Pro.,  §  1513. 
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a]  defendant  [or,  plaintiff — or,  petitioner]  in  this  cause  [and 
that  the  foregoing  order  be  forthwith  entered], 

[Bate.]  [Signatures  of  attorney  and  of  cUent.'] 

[Achnowtedgment  ly  client  as  in  Form  496,  p.  6,  or  proof  of 
execution  as  in  Form  2,  Vol.  1,  p.  14.] 


Form  No.  1172. 
Order  of  substitution  of  attorneys.' 

[EntiUe  as  a  court  order  or  ajudge^s  order,  p.  4. J 

On  reading  and  filing  the  annexed  consent  of  [name  of  at- 
torney displaced  wnd  of  client],  and  on  motion  of  A.  T. 
for  , 

Okdeeed,  that  A.  T.,  of  ,  be  substituted  as  the  attor- 

ney of  the  plaintiff  [or,  defendant — or,  petitioner]  in  the  above 
entitled  cause  in  place  of  [name], 

[If  conditions  a/re  imposed,  see  Forms  below.] 

[S^^e  copy  order,  with  notice  of  entry. ^ 


STATEMENTS     OP     CONDITIONS    AND    OTHER    DIRECTIONS 
SUITABLE  TO  INSERT  IN  AN  ORDER  OP  SUBSTITUTION. 

1173.  Condition  of  paying  displaced  attorney.^  Insert  in  last  Form:] — 
upon  condition  that  said  [client,  or  substituted  attorney],  within  days 
after  the  date  of  this  order,  pay,  or  cause  to  be  paid,  to  said  [former  attor- 
ney], the  sum  of          for  [indicate  daim  to  be  satisfied  thereby]. 

1174.  Condition  that  aeowrity  be  gimn,*  and  direction  for  reference.] — upon 
condition  (1)  that  within  days  from  the  date  of  this  order  an  undertak- 

'  An  order  of  court  or  a  judge  of         °  Conjpare  Bogardus  v.  Richtmey- 

the  court  is  necessary  to  name  a  new  er,  3  Abb.  Pr.,  179:  Parker  v.  City 

attorney  on  the  record  (Mumford  v.  of  Williamsburgh,  13  How.  Pr.,  850; 

Murray,  Hopk.,  364,  solicitor;  N.  T.  Harrigan  v.  Bolte,  (CasZ.,  1885)  8  Pac. 

Gere.  iJ«?««,JVb.  10,  0/1888;  Rylandi).  Rep.,   184;  Quinn  «.  Lloyd,  5  Abb. 

Noakes,  1  Taunt.,  343,  naming   in  Pr.,  N,  H.,  381;  s.  c,  36  Sow.  P-., 

place  of  deceased  attorney),— if  the  378;    Wood  v.  Holmes,  19    Weekly 

change  be  made   before  judgment  Dig.,  131. 

(Vol.  I,  p.  410,  &c.),  or  in  proceed-         ^  A  party  has  a  right  to  change  his 

ings  in  which  an  attorney  has  ap-  attorney  without  showing  cause  (Og- 

peared    after    judgment  (Sliuler   v.  den  v.  DeYim,  4S  Super.  Ct.  (J.  d  S), 

Maxwell,  38  JSitTO,  340.)  631),  notwithstanding  the  attorney  has 

This  order  must  be  founded  on  a  lien  by  special  contract.    30  Fed. 

notice,  or  order  to  show  cause,  or  upon  Jfep.,  338,  and  cas.  cit.    In  such  case, 

consent.     Such  consent  should   be  however,  he  must  pay  or  secure  the 

signed  by  the  party  as  well  as  the  at-  attorney  as  a  condition.     Hoffman  v. 

tornejr.    jr  T.  Oen.  Pules,  No.  10,  as  Van  Nostrand,  14  Abb.  Pr.,  336. 
am'd  in  1888 ;  Rules  of  N.  T.  Super.         "  Sustained    by   Cunningham    v. 

Ot.,  M.  19.  Otherwise  apart  from  the  "Widing,  5  Abb.  Pr.,  414,  n.   And  see 

rule.    Ellis  v.  Heptinstall,  8  W.  Va.,  note  in  14  Fed.  Rep.,  781. 
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ing  in  the  sum  of  dollars,'  executed  by  two  sufflcient  sureties  to  be  ap- 

proved by  this  court,  be  given  to  said  [displaced  attorney],  conditioned  to  pay 
any  sum  which  may  be  found  due  to  him  for  [indicate  ground  of  dam;  mm/ 
add :]  a  copy  of  the  proposed  security  to  be  served  on  said  [displaced  attor. 
ney]  [two]  days  before  presentation  of  the  same  to  the  justice,  with  notice  of 
the  day  of  its  presentation  for  removal.  (3.)  That  it  be  referred  to  R.  F., 
Esq.,  of  ,  to  take  the  proofs  of  the  respective  parties  and  to  determine 

what  amount,  if  any,  is  due  from  plaintiff  to  said  [displaced  attorney]  for  said 
services  and  disbursements.' 

1175.  Direction  for  delivery  of  papers,^  dc] — Within  [one  day]  after  the  ap- 
proval of  the  undertaking  .herein  required  [or,  the  payment  hereinbefore  re- 
quired— or,  the  service  of  a  certified  copy  of  this  order J|,  let  the  said  [diiplaoed 
attorney]  sign  a  consent  for  the  substitution  of  [name]  m  his  stead  as  the  attor- 
ney of  said  A.  B.,  in  the  above  mentioned  action  of  A.  B.  against  Y.  Z.,  and 
let  him  deliver  over  to  said  [name]  such  consent,  and  the  papers,  pleadings, 
copies  of  deeds,  and  all  other  papers,  of  every  character,  connected  with  the 
said  action  of  A.  B.  against  Y.  Z.,  now  in  his  possession,  under  oath. 

1176.  Condition  to  stipulate  for  lien  of  judgment.] — upon  said  [Twme  of 
client]  entering  into  a  stipulation  in  this  cause,  duly  acknowledged,  to  and 
with  said  [attorney]  that  the  sum  of  dollars  due  to  him  [or,  that  his  claim] 
for  his  services  herein  shall  be  a  first  lien  upon  any  judgment  which  may  be 
recovered  herein  by  said  [client]  or  his  successors  in  interest. 


Form  No.  1177. 

Notice  to  appoint  new  attorney  in  place  of  one  ceasing  to  act,  before 
judgment.'  i 

\_Title  of  court  and  cause.'] 

To  [name  of  party  whose  attorney  has  ceased  to  act.^] 
Please  take  notice,  that  you  are  hereby  required  to  appoint 

'  This  will  limit  the  recovery  upon  cesser  copies  of  the  entries  in  his  reg- 

the  undertaking,  at  least  against  the  ister  stating  the  proceedings  had,  so 

sureties,  to  the  amount  specified,  even  far  as  necessary,  for  the  performance 

though  more  should  be  proved  and  of  the  latter's  duties.    This  is  done, 

found  due.  after  proper  request  and  unreasonable 

» The  report,  duly  obtained  and  refusal,  subsequent  to  substitution, 
confirmed,  will  be  conclusive  on  the  ■•  Where  a  party  before  judgment 
client.  7  Baly,  7.  And  the  court  may  (see  Vol.  I,  p.  416),  or  in  the  course  of 
order  payment  and  enforce  it  by  exe-  a  proceeding  by  attorney  after  judg- 
cution.  Vol.  I,  pp.  380, 339;  Greenfield  ment,  loses  his  attorney  by  death  or 
■B.  Mayor,  &c.,  of  N.  Y.,  28  Eun,  330.  other  incapacity,  the  adverse  party 
But  in  some  cases  the  attorney  may  must  give  such  a  notice  before  pro- 
have  a  right  to  sue  and  a  trial  by  ceeding  further  against  him.  Given 
jury.  ®.  Driggs,  3  Oai.,  150. 

As  to  requiring  attorney  to  pay         Constructive  notice  is  not  enough, 

costs  of  unsuccessful  reference,  see  HUdreth  «.  Harvey,  3  Johns.  Cos.,  2d 

Bogart  V.  Electrical  Supply  Co.,  27  ed.,  300,  and  note. 
Fed.  Sep.,  723.  This  form  is  sufflcient  at  common 

'  Sustained    by    Cunningham    v.  law.    Griven  v.  Driggs  (aJose).   As 

Widing,  5  Abb.  Pr. ,  414,  note  ;  and  well  as  under  the  statute.  N.  Y.  Code 

see  Matter  of  Davis,  7  Daly,  1.  Oiv.  Pro.,  §  65 ;  formerly  2  B.  S.,  287, 

The  court  may,  on  motion,  require  §  67. 
the  displaced  attorney  to  give  his  sue-        '  Notice  must  be  given  to  each  oi 
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an  attorney  in  place  of  A.  T.,  your  former  attorney  of  record 
herein  [*/'  cessation  to  act  is  not  already  hnovm  to  the  party 
addressed,  state  it,  as  thus :  who  died  on  or  about  the  day 
of  ,18,or  otherwise  indicate  removal,^  suspension,  or 

other  disahility],  and  notify  such  new  appointment  to  the  un- 
dersigned within  thirty  days  after  service  of  this  notice,  or  the 
cause  will  proceed  without  such  attorney.^ 

[Date-I  [Signature  and  office  address  of'\, 

Attorney  for 

{Se/rve  personally,  or  take  dired/ion  of  cov/rt  how  to  serve.] 


Form  No.  1178. 

Affidavit  to  obtain  order  for  service,  by  mailing  or  substitution,  of 
notice  to  appoint  new  attorney. 

[Title  of  court  and  ca/use.] 
[  Venue.] 

C.  D.,  being  duly  sworn,  says  : 

I.  That  he  is  managing  clerk  for  the  plaintiff's  attorney 
herein,  whose  oflBce  is  at 

II.  That  this  action  is  brought  [here  briefly  indicate  object, 
and  how  the  defendamt,  whose  attorney  has  ceased  to  act,  is  to  he 
affected  hy  the  judgment  sought,  for  insta/nce]  to  foreclose  a 
mortgage  upon  real  property,  and  the  defendant  Y.  Z.  is  made 
a  party  merely  as  having  some  lien  upon  or  interest  in  the 
mortgaged  premises,  which  lien  or  interest,  if  any,  accrued 
since  the  lien  of  said  mortgage ;  and  no  personal  claim  is 
made  against  him. 

ni.  That  the  defendant  Y.  Z.  appeared  in  the  action  by 
Z.  T.,  his  attorney  [here  hriefly  state  the  condition  of  the  cause]. 

rV.  That  on  or  about  the         day  of  ,  18     ,  said  Q. 

several  parties  if  more  than  one  was  the  party  of  any  proceeding  not  in  its 

represented  by  him.  Hickox  ».  Weav-  nature  «a!  ^<wfo.    Hoffman  «.  Rowley, 

er,  15  Run,  375.  13  All.  Pr.,  399  ;  Jewell  v.  Schouten, 

'  See  Diefendorf  ®.  House,  9  How.  1  N.  T.,  341. 
iV.,243;  Chautauqua  Bank  ».  Risley,         Before  the  lapse  of  that  time  pro- 

6  EM,  375  ;  N.  Y.  Code  Oiv.  Pro.,  ceedings  (if  before  judgment,  Hall  «. 

§  60,  Putnam,  33  Weekly   Big..  613)   are 

_ '  If  a  new  one  is  not  appointed  stayed   by   the   statute.    Hickox   «. 

■within  thirty  days,  the  adverse  t)arty  Weaver,  15  Hun,  375. 
may  proceed,  but  must  give  notice  to 
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E.  died  [or  otherwise  state  how  he  ceased  to  act],  and  said  T.  Z. 
has  not  appeared  by  any  other  attorney,  and  has  not  sbce 
then,  to  the  best  of  deponent's  knowledge  and  belief,  taken 
any  steps  in  the  action. 

y.  That  deponent  has  attempted  to  make  personal  service 
on  said  Y.  Z..  who  resides  at  ,  of  the  annexed  notice  to 

appoint  another  attorney,  but  such  service  cannot  be  made. 
[Mere  state  reasons  /  see  Forms  in  this  collection  for  service  of 
summons  hy  subst/itution  or  mMiMng,  Volume  I,  p.  653,  c6c.] 

VI.  That,  as  deponent  is  informed  and  believes,  the  de- 
fendant Y.  Z.  has  not  any  general  agent  or  attorney  within  this 
State,  nor  any  agent  or  attorney  within  this  State  for  any  pur- 
pose [except  M.  N.,  who  resides  at  ,  and  who  is  his  agent 
for  the  purpose  of  ]  ;  and  the  sources  of  deponent's 
information  and  the  grounds  of  his  belief  are  [setting  them 
forth]. 

YII.  That  no  previous  application  [tfec;  see  p.  2]. 
[Jm'at.]  [Signature.] 


Form  No.  1179. 
Order  for  service  by  snbstitntion  or  mailiiig.' 

At  a  special  term  [die,  as  in  Form 
493,  J).  4]. 
[Title  of  ca/use.] 

On  reading  and  filing  the  annexed  affidavit  of  C.  D., 
verified  the  day  of  5 18    ,  and  copy  notice  therein 

referred  to,  and  on  motion  of  A.  T.,  attorney  for  [plaintiff] : 

Oedeeed,  that  said  notice  be  served  on  Y.  Z.  by  deposit- 
ing in  the  post  office  at  [tJie  jplace  of  husi/ness  of  the  a^li- 
canfs  attorney],  on  or  before  the  day  of  ,  18    ,  a 

copy  of  said  notice  and  affidavit,  together  with  a  certified  copy 
of  this  order,  contained  in  a  securely  closed  postpaid  wrapper, 
directed  to  said  Y.  Z.,  at  [or  otherwise,  as  dvreoted  hf  the 

court]. 

[Affida/oit  of  service,  jpersonaXl/y  or  hy  substitution  or  mail- 
ing {see  Forms  in  Vol.  I,  pp.  680-682),  to  be  made  amd  filed 
w%th  the.  cleric,  before  further  ^proceedings^ 

1  Draper  ».  Holland,  3  Edw.,  272;  N.  Y.  Code  Civ.  Pro.,  §  65. 
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Form  No.  1180. 

Notice  of  motion  by  attorney  (or  order  to  show  cause)  to  set  aside 
satisfaction  of  judgment  and  have  leave  to  prosecute  for  protec- 
tion of  his  lien.' 

[^Cormnencement  as  in  Forfn  488,^.  1,  or  491,^.  3,  omitting 
cla/use  a/pprovriate  to  motion  before  a  judge,  and  substituting 
for  the  itaUo  clause  between  the  *][  and  the  %  the  following ;] 
vacating  the  satisfaction  of  the  judgment  for  $  ,  which 

had  been  entered  herein  the         day  of  ,  18     ,  in  favor 

of  the  plaintiff  and  against  the  defendant,  which  satisfaction- 
piece  purports  to  have  been  executed  the  day  of  , 
18  ,  and  was  filed  in  the  office  of  the  clerk  of  this  court  on 
the  day  of  ,  18  ,  or  vacating  said  satisfaction  of  judg- 
ment to  the  extent  of  $  ,  and  interest  thereon  from  the 
day  of  )  18  ,  and  for  an  order  \pr  if  an  order  to  show 
cause  is  ashed :  and  why  an  order  should  not  be  made]  allowing 
said  A.  T.  to  prosecute  said  action  [and  if  proceedirngs  after 
judgment  a/re  desired  to  he  resumed,  state  them  as  thus :  and 
the  appeal  to  the  Court  of  Appeals  taken  therein]  for  the 
enforcement  of  his  lien  upon  and  interest  in  said  judgment 
to  the  amount  aforesaid  and  the  collection  of  the  same. 
[Date.']                   [Signature  and  office  address  of], 

Attorney  for 
[Address  to  the  cUent  and  to 
the  attorney  for  the  ad- 
verse party.] 

Form  No.  1181. 

Order  on  motion  of  client,  referring  question  between  attorney  and 

client.' 

[Title  {court  order)  and  recitals,  according  to  the  case;  see 
Form  493,  p.  4.] 

Oedeeed,  that  the  said  motion  be,  and  the  same  is  hereby 
granted. 

'  Prom  Whittaker  v.  N.  Y.  &  Har-  that  vmder  the  preceding  practice  a 
lem  E.  R.  Co.,  18  AU.  N.  O.,  11.  For  dispute  of  this  character  between  a 
a  recent  collection  of  the  cases  on  the  solicitor  and  his  client  would  in  equity- 
attorney's  lien  and  his  remedies,  see  18  have  been  referred  to  a  master  to  hear 
Abb.  K  C,  33,  and  30  Am.  L.  Eev.,  the  proofs  and  report  upon  them ;  and 
847 ;  21  id.,  70.  that  such  practice  has  been  continued 

*  Sustained  by  Amsdell  v.  Martin,  by  the  Code,  §  837,  it  having  been  also 

20  Week.  Dig.,  370,  where  it  was  held  provided  by  §  1015  that  a  reference- 

Vol.  n.— 37 
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And  it  appearing  to  the  satisfaction  of  the  court,  from  the 
affidavits  so  presented,  that  disputes  have  arisen  between  the 
plaintiffs  and  said  E.,  not  only  as  to  the  claim  or  lien  of  said  E. 
upon  the  judgment  in  this  action,  but  as  to  other  matters  and 
things  in  which  it  is  claimed  by  the  plaintiffs  that  said  E.  has 
collected  and  has  not  accounted  for  certain  moneys  of  the 
plaintiffs,  it  is  further  ordered,  that  in  the  meantime,  and  until 
the  further  order  of  this  court,  the  sheriff  retain  in  his  hands  a 
sum  sufficient  to  pay  in  full  the  execution  issued  by  said  E. 
herein,  and  that  it  be  referred  to  W.  C.  B.,  Esq.,  who  is  hereby 
appointed  referee  for  that  purpose  to  hear  and  determine  as 
follows : 

First.  "What  amount  of  compensation  the  said  E.  is  entitled 
to  for  his  services  in  this  action.  ' 

Second.  What  amount,  if  any,  he  is  entitled  to  in  other 
matters  and  proceedings  between  him  and  the  plaintiffs  as 
compensation  for  his  services  in  such  matters  and  proceedings. 

Third.  What  amount,  if  any,  should  be  credited  to  the 
plaintiffs  in  such  other  matters  and  proceedings  and  in  this 
action  for  moneys  paid  by  them  to  the  said  E.,  or  for  moneys 
.collected  by  said  E.  in  this  action,  or  in  such  other  matters,  and 
proceedings. 

Fourth.  To  report  the  amount  of  the  lien,  if  any,  upon  the 
judgment  in  this  action  of  the  said  E.  for  his  services  in  this 
action,  and  for  his  services  in  such  other  matters  and  proceed- 
ings, after  crediting  the  plaintiffs  with  all  sums  to  which  they 
are  entitled  to  credit. 

Enter :  [signature  of  judge  hy  initials  of  na/me  and  title]. 

may  be  made  upon  a  motion  to  a  ref-  penses  of  the  reference  and  pay  $10 
eree  "  to  determine  and  report  upon  a  costs  of  the  motion  in  case  he  failed  to 
question  of  fact  arising  in  any  stage  establish  a  lien  upon  the  judgment  to 
of  the  action;"  and  this  section  em-  the  extent  of  at  least  a  speciped  sum, 
powers  the  court  to  direct  the  referee  was  held  wrong,  because  the  right  to 
to  determine  the  controversy,  citing  costs  and  disbursements  could  not  in- 
Brown  v.  Mayor,  9  Bun,  587,  593.  telligently  be  determined  until  the  pro- 
The  concluding  part  of  the  order  ceeding  had  terminated  before  the  ref- 
there  made,  by  which  it  was  directed  eree  and  his  report  should  he  brought 
that  the  attorney  should  bear  the  ex-  up  for  consideration. 
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AETICLE  11. 

CoNSOIilDATION. 


F0EM8.  (1183.)  Notice  of  motion  to  eonsoli- 
(1182.)  Affidavit  to  obtain  consolida-  date. 

tion.  (1184.)  Order  thereon. 

(1182a.)  Eemoval  from  another  court,  (1185.)  Order  that  one  action  abide 

and  consolidation.  the  event  of  another. 


Form  No.  1182. 
Affidavit  to  obtain  consolidation.' 

[Give  the  title  of  the  several  causes, 
one  wnder  the  other,  naming  jvrst 
the.  one  in  the  Supreme  Cov/rt,  if 
any  of  them  are  pending  in  other 
courts}'] 

[  Venue.] 

Y.  Z.,  being  duly  sworn,  says  : 

I.  That  he  is  the  defendant  [or,  one  of  the  defendants — or, 
president, — or  other  appropriate  officer— ai  the  corporation 
defendant;  or,  if  otherwise,  state  relation  to  cause,  and  reaso7t 
why  party  does  not  make  the  affidavit]  in  all  the  above  entitled 
actions  [which  are  respectively  pending  in  the  courts  above 
named;  if  the  places  oft/rial  in  the  Supreme  Court  are  differ' 
ent,  state  what  they  are^]  ;  and  all  the  parties  are  the  same  im 
each  action. 

II.  That  each  of  said  actions  is  upon  a  promissory;  note 
alleged  to  have  been  made  by  the  defendant  [or  otherwise  show 
the  nature  of  the  cwuses  oj  action,  and  that  they  are  sueh  as 
may  le  joined  in  the  same  action  ;  ^  and,  if  it  he  the  case,  that 
they  aU  accrued  before  the  first  action  was  hrought]? 

'  Under  m   Y.    Code    Civ.  Pro.,         '  Mayor  v.  Coffin,  90  N.  T.,  313; 

§  819,  either  party  may  apply.  Briggs  s.  c.  as  Mayor  «.  Mayor,  11  Abb.  N.  C, 

ft  Gaunt,  4  Buer,  664;  s.  c,  3  Abb.  367;  rev'g  27  Hun,  610. 
Pr.,  77.    To  same  effect  under  3  jB.         *  Mayor  v.  Coffin  {above  citeO). 
S.,  383,  §  38.  s  Pierce  ®.  Lyon,  3  Hill,  450.    But 

'    Pot  the  cases  in  which  consolida-  this  is  not  essential.    Wilkinson  v. 

ton  may  be  ordered,  see  58  Am.  Bee,  Johnson,  4  id..  46. ,  It  only  aids  on 

508 ».  the  question  of  delay.    Dunning  v. 

» See  Vol  I,  p.  117.  Bank  of  Auburn,  19  Wend.,  33. 
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III.  That  the  defendant  does  not  intend  to  interpose  any 
defense  to  said  actions.' 

[Or,  that  the  defense  is  [or,  the  defenses  are]  wholly  the 
same  in  all  these  actions,  namely  [stating  the  facts  concisely  ^ 
as  thus:^  that  the  notes  were  obtained  by  the  plaintiff  at  one 
time  by  fraud,  in  falsely  representing  to  defendant  [cfec] ;  and  a 
copy  of  the  answer  is  hereto  annexed.  And  deponent  is  advised 
and  believes  the  questions  which  will  arise  and  are  to  be  tried 
are  substantially  the  same  in  all  of  said  actions.'] 

IV.  [State  the  condition  of  the  causes.  See  Fo^-ms  489  and 
1028.  And  if  an  order  to  show  cause  is  ashed,  state  as  to 
previous  application.     Seep.  2.] 

Y.  That  the  plaintifE's  attorney  has  refused  to  consent  to 
the  consolidation  of  these  actions  upon  the  request  of  the 
defendant's  attorney,  made  since  issue  was  joined  in  all  said 
causes.* 

[Jurat.']  [Signature.] 


Form  No,  1182a. 

Removal  from  another  court,  and  consolidation.' 

[Adapt  from  last  Form  and  Forms  400,  d;c.,  Vol.  L  p. 
730.] 

Form  No.  1183. 
Notice  of  motion  to  consolidate.' 

]]jriUe  as  in  preceding  Form.] 

Please  take  notice,  that  upon  the  annexed  affidavit  and  the 

'_  This  is  enough  without  the  f ol-  charge  plaintiffs  with  the  costs  of 

.'lowing  alternative  allegation.     Wil-  motion,  and  is  not  needed  even  for 

kinson  ».  Johnson  (oJow).  that,  if  the  circumstances  show  that 

'This  is  necessary;  an  allegation  he  brought  separate  actions  to  oppress 

of  identity  is  not  enough.    Dunn  v.  defendant.    See  Dunning  e.  Bank  of 

Mason,  7  Rill,  154 ;  Crone  ».  Koehler,  Auburn,  19  Wend ,  33. 

-6  Abb.  Pr.,  338,  n.  '  i^.  K  Code  Civ.  Pro.,  § 818 ;  Solo- 

'  Oath  to  merits  is  not  necessary,  man  v.  Belden,  13  Abb.  N.  0.,  68; 

-Brewster  v.  Stewart,  3  Wend.,  441.  Dupignac  ».  Van  Buskirk,  18  iff.,  204; 

Unless  application  for  a  stay  requires  aff'd  in  44  Sun,  45. 

at    See  p.  447  of  this  Volume.  «  Move  the  court.    Motion  should 

*  This  allegation  is  inserted  only  to  not  be  noticed  till  after  issue  unless 
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pleadings  [and  proceedings]  in  the  above  entitled  actions,  the 
undersigned  will  move  the  court,  at  a  special  term,  to  be  held 
[at  chambers]  at'  the  city  hall  [or,  county  court  house],  in 
,  on  the  day  of  ,  18     ,  or  as  soon  thereafter 

as  counsel  can  be  heard,*  that  all  [or,  both]  these  actions  be 
consolidated  into  one,*  [may  add:  or  why  action  No.       should 
not  be  perpetually  stayed ;  see  Stay  of  Proceedings],  a.nd  for 
such  further  or  other  order  as  may  be  just  [with  costs]. 
[Date.]  [Signature  and  office  address  of], 

[Address]  To        ,  Attorney  for  [moving party]. 

Attorney  for  [adverse  party]. 


Form  No.  1184. 
Order  consolidating  actions. 

[Tith  (court  order)  with  names  of  the  several-causes  as  in  Form 
1182,  and  recitals  according  to  the  case ;  see  Form  493,^. 

Oedeeed,  1.  that  the  several  causes  above  entitled  be,  and 
hereby  are,  consolidated  into  one  action  in  this  court,  and  that 
the  several  statements  of  the  causes  of  action  in  the  respective 
complaints  stand  as  the  complaint  in  said  consolidated  action 
[or,  that  the  plaintiff  have  leave-^o?*,  be  required— to  serve  an 
amended  complaint  in  the  consolidated  action  within 
days  from  the  service  of  this  order ;  may  add :  defendant  to 
have  days  thereafter  to  serve  an  answer  thereto,  in  which 

the  defenses  shall  be  identical  as  to  all  the  causes  of  action,  and 
identical  with  that  set  up  in  his  answers  already  served]. 

2.  That  the  plaintiff  pay  to  defendant's  attorney  within 
[see  Vol.  I,  p.  219]  the  costs  of  the  first  action  up  to  the  date  of 
this  order,  and  dollars  costs  of  this  motion*  [or,  that  $10 

costs  of  this  motion  abide  the  event  of  the  action]. 

the  affidavit  is  that  defendant  will  not  removed  into  the  Supreme  Court,  and 

answer.    Le  Roy  v.  Bedell,  1  Code  B.,  so  there  consolidated. 

N.  S..  201.  Or  unless  the  multiplicity  If  change  of  place  of  trial,  insert: 

of  actions  is  clearly  vexatious.  Percy  and  for  that  purpose  that  the  place  of 

V.  Seward,  6  Abb.  Pr.,  326.  trial  of  the  action  No.        be  changed 

'  As  to  place    of  moving,  where  to  the  county  of 

the  actions  are  in  different  counties,  '  Costs  of  the  motion  shoiild  be 

see  Percy  ®.  Seward,  6  Abb.  Pr.,  336,  granted,  unless  a  satisfactory  reason 

and  cases  in  last  note  but  one.  is  shown  for  bringing  two  suits  where 

'  If  removal  is  sought  will  insert :  one  would  suffice.    Bank  of  U.  S.  v. 

and  that  for  that  purpose  the  above-  Strong,  9   Werid.,  451.    Or  costs  al- 

entitled  action  in  the             Court  be  ready  accrued  may  be  saved  to  the 
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\_If  removal  or  chomge  of  place  of  trial  is  ordered.']  3.  That 
upon  filing  a  certified  copy  of  this  order  with  the  clerk  of  the 
court  of  ior,  of  the  county  of  ],  he  deliver  all 

process,  pleadings,  and  proceedings  in  his  office,  relating  to  the 
second  cause  above  mentioned,  to  the  clerk  of  the  county  of 
\_name  the  county  of  the  venue  of  the  consolidated  cause]. 

Enter :  [signature  of  Judge  iy  initials  of  name  and  title.] 


F^orm  No.  1185. 

Order  that  one  action  abide  the  event  of  another.' 

[Title  {court  order),  with  name  of  all  the  causes  and  recitals 
according  to  the  fact.    See  Form  493,  p.  4.] 

Oedeeed,  that  all  the  above-named  causes  abide  the  event 
and  final  determination  of  one  of  them,  which  the  plaintiff  may 
select  and  notice  for  trial  {or,  of  the  first  named],  and  that 
proceedings  in  all  the  remaining  actions  be  stayed  until  the 
trial  of  such  selected  action,  and  that  whatever  judgment  may 
be  finally  rendered  in  the  cause  notice  for  trial  shall  be  entered 
in  all  the  other  causes  \or,  with  liberty  to  the  defendant  after 
such  trial  to  move  for  a  consolidation  of  the  remaining  suits, 
and  with  like  liberty  to  the  j)laintiflE  to  apply  then  for  a  consol- 
idation— or,  to  bring  the  remaining  suits  to  trial],  unless  the 
defendants  consent  that  such  remaining  actions  abide  the  event 
of  the  action  tried,  in  case  the  defendants  should  appeal  from 
any  judgment  recovered  against  them. 

successful  party.     Blake  ».  Michigan  ing  brought  separate  suits.    Briggs  v. 

Southern  E.  R.  Co.,  17  Emu.  Pr.,  238.  Gaunt,  4  Bner,  664;  s.  c,  2  Ahl.  Pr., 

Where  the  application  was  by  the  77. 
plaintiff,  he  was  charged  with  costs  ^  This  form  is  supported  by  Jack- 

of  the  first  action  down  to  the  order,  son  «.   Stiles,  5  Oow.,  282;  Clark  B. 

although  he  was  not  in  fault  for  hav-  Metropolitan  Bank,  5  Scmd.,  665. 
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ARTICLE   III. 


CONTEMPT. 


I.  Immediate  Punishment  in  View 

AND  PkESENCE. 
EOEMS. 

(1186.)  Order  summarily  convicting 
and  committing  for  crimi- 
nal contempt  in  immediate 
view  and  presence. 

(USV-llS^)  Statements  of  contu- 
macy suitable  to  be  insert- 
ed in  foregoing  Form. 

(1190.)  Commitment  for  criminal 
contempt  in  tbe  immediate 
view  and  presence. 

n.  Pboceeding  for  contempt  by  oedee 
10  show  cause,  in  the  action. 

(1191.)  Affidavit  to  obtain  order  to 
show  cause  why  accused 
should  not  be  punished  for 
contempt 

(1192.)  Order  by  judge,  referee  or 
court  thereon. 

(1193.)  Notice  of  foregoing  order. 

(1194.)  Affidavit  of  service  of  order 
to  show  cause  in  contempt. 

(1196.)  Order  convicting  of  contempt, 
fining  for  indemnity  of 
injured  party  and  commit- 
ting till  paid. 

(1196.) ,  and  fining  for  punish- 
ment, and  for  costs  and  ex- 
penses. 

(1197.)  Order  of  reference  to  ascer- 
tain measure  of  fine  for  in- 
demnity of  complainant. 

in.    Peoceedinq   et    Attachment    (a 
Special  Pboceeding). 

(I'i98.)  Affidavit  to  obtain  attach- 
ment in  the  first  instance 
(general  Form). 

(1199.)  Order  for  attachment  for  con- 
tempt. 

(1200.)  Attachment  to  bring  in  the 
accused  to  answer  to  a 
charge  of  contempt. 

(1201.)  Indorsement  on  foregoing  at- 
tachment. 

(1202.)  Order  for  attachment  for 
contempt  in  disregarding 
order  to  submit  to  exam- 
ination before  trial. 

(1203.)  Affidavit  to  attach  witness 
(eommon  Fdrm). 


(1204.) 
(1205.) 


(1206.) 

(1207.) 
(1208.) 

(1209.) 

(1210.) 
(1211.) 
(1212.) 
(1218.) 
(1214.) 

(1215.) 


Attachment  against  witness. 

Affidavit  to  attach  witness 
not  obeying  subpoena  to 
attend  before  sheriff's  jury. 

Order  for  attachment  to  bring 
witness  before  sheriff's 
jiry. 

Attachment  for  witness  before 
sheriff's  jury. 

Undertaking  of  bail  on  arrest 
on  attachment  to  answer  for 
contempt. 

Order  by  court,  or  judge,  or 
referee,  that  interrogatories 
be  filed. 

Inlerrogatories  as  to  con- 
tempt. 

Answers  to  interrogatories 
as  to  contempt. 

Verification  of  answers  to  in- 
terrogatories. 

Order  of  reference  as  to  con- 
tempt. 

Order  convicting  of  contempt 
(after  attachment)  and  di- 
recting commitment. 

Warrant  of  commitment  for 
contempt. 


IV.  Proceedings     Summarut     taken 

AGAINST  AtTOKNEYS  AND  OTHEE  OfFI- 
CEES  OF  THE  CoUKT. 

(1216.)  Order  to  show  cause  why  at- 
torney should  not  pay  over 
to  his  client  or  be  punished 
for  contempt. 

(1217.)  Notice  to  sheriff  or  other  offi- 
cer to  return  a  process  or 
mandate. 

(1218.)  Affidavit  showing  duty  of 
sheriff  or  other  officer  to 
make  return. 

(1219.)  Affidavit  to  obtain  summary 
commitment. 

(1220.^  Order  thereon. 

(1221.)  Commitment  for  contempt  on 
failure  to  pay  money. 

(1222.)  Order  to  show  cause  (by 
court)  why  accused  should 
not  be  punished  for  con- 
tempt in  not  paying  pur- 
suant to  order  or  judg- 
ment. 
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I.    IMMEDIATE    PUNISHMENT    IN    VIEW    AND    PRESENCE. 

Form  No.  1186. 

Order  summarily  convicting  and  committing  for  criminal  contempt 
in  immediate  view  and  presence.' 

[JVame  of]  court  [or,  if  a  court  order,  which  it  must  he  if  the 

proceeding  is  in  oourf],  At  a  special 
[or,  general]  term  [or,  at  a  circuit— 
(&c.,  as  in  Form  iQSp.  4]. 
[Title  of  cause.] 

Op  this         day  of  ,  1 8     ,  at  about  the  hour  of    ,  the 

above-named  cause  being  on  trial  [or,  the  above  named  pro- 
ceeding-—^'re^icafe  lyriejly  its  nature  oeing  then  pending  hefore 
the  lindersigned],  M.  N.,  was  duly  called  as  a  witness  for 
[here  indicate  contwmacyj  see  Forms  1187  to  1189,  lelow]. 

"Whereupon,  the  said  M.  N.  being  now  still  present^  in 
court  [or,  before  the  undersigned],  it  is  adjudged  that  said  M. 
N.  is  guilty  of  a  criminal  contempt  [of  court]  in  refusing  to 
be  sworn  as  a  witness  [or,  in  refusing  to  answer  said  question 
— or,  in  the  disorderly  acts  aforesaid — or  otherwise  accnrdimg 
to  the  facf\,  and  that  the  said  M.  N.  be  imprisoned  in  close 
custody  in  the  jail  of  the  county  of  [where  the  court 

is  sitting]  ^  for  [not  exceeding  30]  days : 

[Or  if  fme  onh/  he  imposed:]  that  said  M.  N.  pay  a  fine 
of  dollars,  and  in  default  of  the  payment  thereof  be  im- 

prisoned in  close  custody  in  the  jail  of  the  county  of  , 

*  until  said  fine  be  fully  paid,  or  until  the  period  of  30  days 
after  the  commitment  of  him  to  jaU  shall  have  expired. 

[Or  in  case  of  fine  and  imprisonment:]  that  said  M.  N. 
pay  a  fine  of  dollars,  and  be  imprisoned  in  close  custody 

in  the  common  jail  of  the  county  of  ,  f  for  [not  ex- 

ceeding 30]  days,  and,  thereafter,  in  case  of  default  in  the  pay- 
ment of  the  aforesaid  fine,  until  said  fine  be  fully  paid  or  the 
period  of  30  days  after  the  expiration  of  the  period  of 
days  above-mentioned  shall  have  expired.^ 

•Sustained   by    Ekp.    Eichmond  Mead,  92  JV.  T.,  415;  s.  c,  1  If.  T. 

Slice,   70  Gal.,  15;  ife  Rea,   14   Cox  Crim.  B.,417;  affl'g  28  j3m«.,  237;  B. 

Grim.   Cos.,  139;   Matter  of   Percy,  C,  64  Sow. /V.,  41. 

2  Daly.  530;  People  ex  rel.  Hackley  v.  *  Or  under  practice  in  some  States 

Kelly,  24  N.  T.,  74;  Jff.  T.  Code  Giv.  —until  said  fine  be  fully  satisfied  in 

Pro.,  §  10.                                           ,  the  proportion  of  one  day's  imprison- 

'  The  recital  of  presence  is  inserted  ment  for  every  dollar  of  the  fine,  and 

in  deference  to  the  ruling  in  Clay  «.  on  the  payment  of  such  portion  of 

Quarter  Sessions,  Ky.  Dec.  (Sneed),  the  fine  as  shall  not  have  been  satis- 

1S9."  Interrogatories  are  not  neces-  fled   by   imprisonment,  at  the  rate 

sary   if   commitment  is  immediate,  above  prescribed,  that  said  [name]  be 

Matter  of  Percy,  2  Daly,  530.  discharged  from  custody. 

*  See  People  ear  rel.  Sherwin  u 
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[Or  if  the  offense  was  disobedience  under  subpoena,  or  an 
act  which  can  yet  be  ^performed :'^'\  be  imprisoned  in  close 
custody  in  the  common  j'ail  of  the  county  of  ,  §  there 

to  remain  until  he  submits  to  \here  state,  the  act  which  he  was 
required  to  do,  for  i/nstance,  if  it  be  to  a/nswer  a  question  recite 
the  question  to  be  answered'\?  or  is  discharged  according  to  law, 
'  [Authentication  as  in  Form  491,  j?.  3.] 


STATEMENTS  OF  CONTUMACY  SUITABLE  TO  BE  INSERTED 
IN  FOREGOING  FORM. 

1187.  Disorderly  interruption/  insert  at  the  *  in  last  Form.] — M.  N.  in- 
sisted upon  interrupting  and  insulting  the  court  by  shouting  at  the  court  in  a 
violent  and  unseemly  manner,  and,  although  frequently  called  upon  by  the 
court  to  cease,  continued  to  do  so  in  such  a  way  that  no  member  of  the  court 
was  able  to  continue  the  discharge  of  his  oiHcial  functions.^ 

1188.  Refusal  to  be  sworn.*] — M.  N.  was  duly  called  as  a  witness  for  the 
[plaintiEE]  in  the  above  entitled  action  ]or,  proceeding],  and  was  duly  ordered 
by  the  court  [or,  by  the  undersigned]  to  be  sworn  as  a  witness,  and  there- 
upon and  now  in  the  immediate  view  and  presence  of  the  court,  he  refused 
and  still  refuses  to  be  sworn  as  a  witness. 

1189.  Befumng  to  answer  a  question.] — ^M.  N.  being  duly  called  and  sworn 
as  a  witness  for  the  [plaintiff]  in  the  above  entitled  action  [or,  proceeding] 
thereupon  and  now  in  the  immediate  view  and  presence  of  the  court  [wherein 
the  question  whether,  indicating  point  which  rendered  the  question  competent 
was  in  issue ']  refused  and  still  refuses  to  answer  the  following  legal  and 
proper  interrogatory  propounded  to  him  by  A.  T ,  the  attorney  for  the  said 
[plaintiff],  to  wit:  [quote  question]. 

And  the  said  M.  N.,  though  directed  by  the  court  [or,  the  undersigned  to 
answer  said  interrogatory,  wholly  refused  so  to  do  \pr,  instead  of  answering 
said  interrogatory  only  said — qiJMte  statement.]  ^ 

Form  No.  1190. 

Commitment  for  criminal  contempt  in  the  immediate  view  and 

presence.' 

The  People  of  the  State  of  New  Tork  to  the  Sheriff  of  the 
[City  and]  County  of  ,  greeting :  ^ 

'  People  ex  rel.  Jones  v.  Davidson,  Hackley  ®.  Kelly,  34  N.  Y.,  74 ;  s.  c, 

35  Bare,  471.  24  How.  Pr.,  369;  affl'g  13  Abb.  Pr., 

^  Feo-pleexrel.  Phelps®.  Fancher,  3  150;  s.  c,  31  Sow.  Pr.,  54,  People  ex 

Eun,  226;  reVg  15  Abb.  Pr..  K  8.,  38.  rel.  Phelps  v.  Fancher,  4  Supm.  Ct. 

3 Prom  re  Rea  (above  cited);  see  (T.  &  C),  467;  Lathrop  ■».  Clapp,  40 

also  Holman  ».  State,  105  Ind.,  513;  N.  T.,  338. 

B.  c,  3  Western  Hep.,  761.  For  form  of  commitment   of  at- 

*  See  People  ex  rel.  McDonald  «.  tomey  for  refusing  to  produce  docu- 
Keeler,  99  N.  Y.  468 ;  Reynolds  v.  ments  as  a  witness,  see  People  ex  rel. 
Parker,  3  Dem.,  399.  Mitchell  v.  Sheriff,  7  Abb.  Pr,  96. 

'  This  clause  is  inserted  in  defer-  '  People  ex  rel.  Jones  ».  Davidson, 

ence  to  the  ruling  in  Exp.  Zechande-  35  Hiin,  471;  Matter  of  Percy,  3  JDaiy, 

laur  (Cal.,  1886),  13  Pacif.  Hep..  359.  530;  K  Y.  Code  Civ.  Pro.,  §  856. 

*  See  People  ex  rel.  Jones  v.  David-  ^  Matter  of  Percy,  above  cited;  M. 
son,  85  Eun,  471;  People  ex  rel.  Y.  Code  dv.  Pro.,  %  85B. 
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"Whereas,  on  the  d^  of  ?  18    ,  in  an  action 

between  A.  B.,  plaintiff,  and  Y.  Z.,  defendant  [or,  a  proceed- 
ing for — briefly  mdioating  nature],  then  pending  in  the  court 
of  in  the  [city  and]  county  of  [recite  con- 

tumacy and  adjudication  as  in  previous  Forma,  1187-1189], 

Now,  THEKEFOKE,  wB  Command  you  that  you  take  the  body 
of  the  said  M.  JST.,  and  safely  keep  him  in  your  close  custody 
in  the  common  jail  of  the  county  of  [as  in  Form  1186, /rom 
the  *,  the  t  (yr  the  §],  and  you  are  to  return  this  writ  and  to  make 
and  return  to  our  said  court  a  certificate,  under  your  hand,  of 
the  manner  in  which  you  shall  have  executed  the  same. 

WrrNEss:  Hon.  [here  ncmie  amy  justice  of  the  Supreme 
Court,  if  the  cause  i?i  which  the  writ  is  issued  is  in  that  court, 
adding],  jvLBtice  of  our  said  court  [orifthe  cause  is  in  a  superior 
cii/y  court,  county  court,  or  New  York  city  court,  name  any 
judge  thereof,  adding,  judge  of  our  said  court],  at  the  County 
Court  House  [or,  the  City  Hall],  in  ,  this  [date  of 

issuing]  day  of  ,  18    . 

[Signature  of  clerk,  and  seal  of  court 
[Seal,  if  any.]  at  left,  or  if  issued  iy  a  magis- 

trate, his  signature.] 
[^  issued  at  the  instance  of  an  attorney,  add  signature 
and  oflice  address  of] 

Attorney  for 


n.  PROCEEDING  FOR  CONTEMPT  BY  ORDER  TO  SHOW  CAUSE, 
IN.  THE  ACTION. 

Form  No.  1191. 

Affidavit  to  obtain  order  to  show  cause  why  accused  should  not  be 
punished  for  contempt. 

A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  the  [attorney  for]  the  plaintifE  in  the  above 
action  [or  otherwise  state  relation  to  the  cause] . 

II.  [Here  state  facts  constituting  dut/y  as  thus,  for  imta/MX, 
where  contumacy  occurred  in  the  course  of  tlve  cause.]  That 
on  the  day  of  j  18  ,  at  o'clock  m.,  de- 
ponent attended  as  such  [attorney  for  said  plaintiff]  herein,  at 
the  of  ,  in  the  of  ,  and  in  the 
presence  of  ,  to  examine  the  defendant  above  named, 
before  trial,  pursuant  to  the  order  hereto  annexed. 

III.  [If  the  contumacy  was  the  disobedience  of  an  order, 
die.,  add,  or  annex  and  refer  to,  proof  of  service  with  a  a^ 
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of  ihA  order  or  injunction  disregarded,  see  Vol.  I,  p.  432,  and 
pp.  99, 100,  of  this  Vol.] 

IV.  \^AUege  the  disobedience  specifically.] 

V.  That  no  previous  application  for  an  order  to  show  cause 
why  said  M.  N.  should  not  be  punished  for  contempt  has  been 
made  herein  [except,  c&c,  seep.  2]. 

[Jurat.'l  [Signature.] 


Form  No.  1192. 

Order  by  court,  judge  or  referee,  returnable  before  himself  or  before 
the  court,  that  accused  show  cause  why  he  should  not  be  punished 
for  contempt.' 

[N'ame  of]  Court  [or  if  court  order],  At  a  special  term  [<&c., 

as  in  Form  493,^.  4]. 
[Title  of  the  cause  in  which  the  misconduct  occurred.] 

On  reading  [if  made  iy  the  court,  add,  and  filing]  the  an- 
nexed affidavit  of  [and  in  same  way  specify  other 
papers,  if  any;  and  ma/y  add :  and  such  other  affidavits  as 
may  be  served  by  on  ,  on  or  before  the 
day  of  ] :  Let  [name]  show  cause  at  a  special  term  of 
this  court  to  be  held  [at  chambers]  at  the  City  Hall  [&r,  County 
Court  House — or,  before  me  at  ],  in  the  city  of 
,  on  the  day  of  ,18  [allowing  at  least 
eight  days  unless  the  affidavits  show  reason  for  short  notice],  at 
o'clock  in  the  noon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  why  he  should  not  be  punished  as  for  a 
contempt  for  his  misconduct  in  failing  to  obey  the  mandate  of 
this  court  [or,  the  subpoena,  or  otherwise]  as  alleged  in  said  affi- 
davit, and  why  [plaintiff]  should  not  have  such  other  and 
further  relief  as  may  be  just,  with  costs  of  this  motion. 

Service  of  this  order  on  the  above-named  M.  IST.  personally 
on  or  before  the  day  of  >  18     ,  shall  be  sufficient. 

[Authentication  as  in  Form  491,  p.  3.] 

'  Under  the  New  York  statute  an  The  referee  can  make  such  an 
order  to  show  cause  is  required,  in-  order  if  he  was  appointed  by_  the 
stead  of  notice  of  motion,  unless  an  court,  and  the  ofEense  was  committed 
attachment  is  issued,  §2269;  but  the  upon  the  trial  of  an  issue  referred 
objection  that  a  notice  of  motion  was  to  him,  or  consists  of  a  witness's  non- 
used  cannot  be  taken  on  appeal  if  not  attendance  or  refusal  to  be  sworn  or 
taken  below.  Matter  of  Nichols,  54  to  testify  before  him.  N.  Y.  Code 
N.  T.,  62 ;  Wilson  «.  Greig,  13  Weekly  Civ.  Pro. ,  %  3372. 
Big.,  73.  Compare  Sandford  «,  Sand- 
ford,  40  Eun,  540. 
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Form  No.  1193. 
Notice  of  foregoing  order.' 

\_Entitle  unless  it  is  indorsed  on  the  order.] 

Please  to  take  notice,  that  the  foregoing  \or,  within]  is  a 
copy  of  an  order  this  day  made  by  Hon.  J.  K.  in  this  cause  [or, 
duly  entered  in  the  office  of  the  clerk  of  ,  at  ]. 

[I)ateJ\  [Signature  and  office  address  of] 

Attorney  for 

Form  No.  1194. 
Affidavit  of  service  of  order  to  show  cause  in  contempt. 

[  Venue.] 

0.  P.,  being  duly  sworn,  says : 

1.  That  he  is  [here  state  his  relation  to  the  parties  or  the 
attorney;  as,  for  instance,  clerk,  or  otherwise]. 

II.  That,  on  the  day  of  ,  18    ,  at  No.  , 
street,  in  the              of              ,  in  the  county  of  , 

he  personally  served  a  copy  of  the  annexed  [affidavit  and 
papers,  order  and  report],  together  witli  a  notice,  a  copy 
whereof  is  thereon  indorsed,  upon  ,  to  deponent  known 

to  be  the  person  mentioned  in  said  order,  by  delivering  the 
same  to,  and  leaving  the  same  with,  the  said  in  person. 

III.  That,  at  the  time  of  making  said  service,  he  showed  to 
said  the  annexed  original  order  to  show  cause,  dated 
the  day  of  ?  18  ,  and  the  signature  of  Hon.  J.  K. 
thereto  [or  y^  a  court  order,  as  onjp.  432  of  Vol.  I]. 

{Jurats  [Signatwe.] 


Form  No.  1195.      ' 

Order  convicting  of  contempt,  fining  for  indemnity  of  injured  party, 
and  committing  till  paid." 

[Title  and  recitals  according  to  the  ease;  see  Form  492  or  493, 

It  is  hereby  oedeeed,  and  adjudged,  and  determined, 

'  As  to  •when  personal  service  is  Co.  ».  Superior  Ct.  of  Tuha,  116  TJ.  8., 

necessary,  see  Vol.  I,  p.  223.    Mc-  410.  „   „„,  o. 

Caulay  v.  Palmer,  40  Sun,  38 ;  Pitt  v.         «  if.  T.  Code  Civ.  Pro.,  §  3284,  «S;c. 

Davison,  37  N.   T.,  385;  Merritt  «.  Interrogatories  are  not  necessary  on  an 

Annan,  7  Paige,  151 ;  Eureka  Lake  order  to  show  cause.    §  2383. 
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I.  That  [name]  is  guilty  of  a  contempt  of  court  in  having 
■willfully  disobeyed  the  [injunction-order]  made  in  this  action  on 
the  day  of  ,18  ,  in  that  [stating  violation; /or  other 
Forms,  see  No.  1187,  cfec.].  * 

II.  That  said  misconduct  of  said  [name]  was  calculated  to 
and  actually  did  defeat,  impair,  impede  and  prejudice  the  rights 
and  remedies  of  the  [plaintiif  ]  herein,  to  his  actual  loss  or 
injury,  in  the  sum  of  dollaxs  ^  [indioating  how  incurred], 
besides  the  costs  of  this  motion.  § 

III.  That  the  said  [name]  for  said  misconduct  is  hereby 
fined  the  sum  of  dollars,  to  be  paid  to  the  [plaintiff], 
being  said  sum,  together  with  $10  costs  of  this  motion.* 

IV.  That  said  [name]  be  committed  f  by  the  sheriff  of  the 
[city  and]  county  of  to  the  county  jail  of  said  county,  to 
be  there  detained  in  close  custody  until  he  [shall  produce  said 
books,  and]  pay  said  sum  *  or  he  be  discharged  according  to  law  ' 
[and  that  a  warrant  issue  to  execute  this  order].* 

[Authentication  as  in  Form  491,  p.  3.] 


Form  No.  1196. 

Order  convicting  of  contempt,  and  fining  for  punishment,  and  for  costs 

and  expenses.' 

[As  in  last  Form,  to  the  *.] 

11.  That  said  [nam!e]  for  said  miscondiict  is  hereby  fined  the 
sum  of  [not  over  $250]  dollars,  to  be  paid  to  the  clerk  of  this 
eoxui;,'  to  be  disposed  of  according  to  law  ;  and  also        dollars 

'  Sudlow  «.  Knox,  7  Abb.  JPr.,  iV.  plaint  [or,  answer]  herein  be  stricken 

8.,  411;    King   V.  Flynn,   37    Sun,  out. 
329.  Clark  v.  Clark,  11  Oiv.  Pro.  R,  7; 

''The  order  may,  for  protection  Diffenbach  ».  Eoch,  23  Weekly  Dig., 

of  the  party,  direct  as  to  the  applica-  283. 
tion  of  the  money.  And  that  until  payment  all  pro- 

^  For  direction  for  absolute  impris-  ceedings  on  his  part  in  the  above- 

onment,  or  for  imprisonment  till  act  is  entitled  action  are  hereby  stayed, 
performed,  see  also  Form  1190.      '  This  is  proper  even  -without  proof 

*  The  clause  in  brackets  is  unneces-  that  complainant  has  suffered  loss  by 

sary.    i\r.  T.  Code  Civ.  Fro.,  §  3383;  the  contempt.    Stubbs  v.  Ripley,  39 

Matter  of  Percy,  3  Daly,  530.    A  cer-  Sun,  636. 
tifled  copy  of  this  order  is  enough.  '  See  King  v.  Flynn,  37  Sun,  339. 

A  warrant  of  commitment,  if  de-  '  This  is  the  settled  practice,  not- 
sired,  may  be  adapted  from  Form  withstanding  the  query  in  37  Sun, 
1190  or  1215.  331,  whether  it  should  not  go  to  the 

Other  clcmaes.— And  that  Us  com-  State  treasury. 
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hereby  allowed,  and  to  e  paid  to  the  [plaintiff]  or  his  attorney 
as  the  costs  and  expenses '  of  the  complainant  in  proceeding  for 
said  misconduct,  amounting  together  to  dollars. 

III.  That  said  [name]  be  committed  {oontmumg  as  in  last 
Form,  from,  the  f]. 


Form  No.  1197. 

Order  of  reference  to  ascertain  measure  of  fine  for  indemnity  of 

complainant. 

[J.S  in  Form  1195,  to  the  %  at  the  end  of  II,  continvmg:'] 
III.  That  it  be  referred  to  E.  F.,  of  ,  counsellor  at  law, 

as  referee,  to  ascertain  and  report  the  actual  loss  or  injury 
produced  to  the  [plaintiffs]  by  the  said  misconduct,  and  also  the 
[plaintiffs']  costs  and  expenses  of  this  proceeding ;  all  other 
questions  to  be  reserved  until  the  coming  in  and  confirmation 
of  the  report  of  the  said  referee. 

{AuihentiGation  as  in  Form  491,  p.  3.] 

[Report;  see  Beference.] 


III.  PROCEEDING  BY  ATTACHMENT  (A  SPECIAL  PROCEEDINQ). 

Form  No.  1198. 

Affidavit  to  obtain  attachment  in  the  first  instance  (general  Form). 

[Entitle  in  the  cause,  if  any  pending.'] 

[Follow  Fon^m  1191,  taMng  care  to  furnish  positive  proof 
as  in  an  affidavit  for  arrest.^  If  reason  for  asking  attachment 
in  first  instam,ce  is  not  obvious  on  the  papers,  may  state  as 
thus:]  That  the  deponent  asks  an  attachment  in  the  first 
instance,  because  plamtiff  has  good  reason  to  fear  that  if 
defendant  is  served  with  a  copy  of  an  order  to  show  cause,  or 
any  papers  showing  any  intention  to  procure  an  attachment  on 
the  deitendant  without  holding  him  to  bail,  he  will  immediately 
leave  the  country,  and  thus  defeat  the  object  of  the  proceed- 
ings, and  deponent  is  also  led  to  this  belief  by  the  repeated 
assertions  made  by  the  defendant  to  this  deponent  and  others, 

•  People  ex  rd.  Garbutt  «.  R.  &  S.    vit  on  information  and  belief,  and 

L.  R.  R.  Co.,  76  N.  T;  294  state   sources  of  information.    Sar- 

»  Or  at  least  give  excuse  for  afflda-    geant  s.  Warren,  22  WeeUy  Dig-,  'tii- 


INTERLOCUTOET  PROCEEDINGS.— III.  CONTEMPT.  591 

that  he  will  not  pay  any  alimony,  and  will  not  give  security 

therefor. 

[If  the  accused  is  in  custody,  state  it.    If.  T.  Code  Civ. 

Pro.,  %  2278.] 

[State  as  to  previous  application;  see  p.  2.] 

[Jurat.'\  [Signature.] 

Form  No.  1199. 
Order  for  attachment  for  contempt.' 

[Name  of]  Court  [or  if  a  court  order],  At  a  special  term  [c&c , 

as  in  Form  493,  j?.  4]. 
[Title  of  cause.]  * 

On  reading  and  filing  the  affidavits  of  A.  B.  and  CD., 
verified  the        day  of  >  18     j  and  the  [injunction]  order 

therein  referred  to  and  annexed  thereto,  showing  tliat  [stating 
the  violation,  for  instamce  thus]  the  members  of  the  com- 
mon council  of  said  city  of  Brooklyn  and  aldermen  of  said 
city,  to  wit  [names],  have  violated  the  said  injunction-order 
which  was  granted  herein  on  the        day  of  last  past,  and 

which  injunction  was  duly  served  on  the  persons  above  named ; 
now,  on  motion  of  A.  T.,  attorney  for  plaintiff,  it  is 

Oedbeed,  I.  That  an  attachment  as  for  a  contempt  for 
disobedience  of  the  said  injunction-order  be  issued  against  said 
Y.  Z.  [or,  against  each  and  every  of  the  following-named 
members  of  the  common  council  of  the  city  of  Brooklyn,  and 
aldermen  of  said  city,  to  wit — nam£s],  directed  to  the  sheriff  of 
the  county  of  [or,  to  the  sheriff  of  any  county  where  the 

accused  may  be  found  ^J,  returnable  at  a  special  term  of  this 
court  to  be  held  [or,  before  me  •"']  at  the  court  house  in  the  city 
of  ,  on  the  d^y  of  ,  18     ,  at      o'clock  in  the 

forenoon  of  that  day  [or,  forthwith*]. 

II.  That  the  said  accused  be  held  to  bail  on  said  attachment 
in  the  sum  of  dollars '  [each]. 

[Authentication  as  in  Form  491 ,  p.  3.] 

'  Prom  People  ex  rel.  Negus  «.  (see  Volume  I,  pp.  131-133),  and  it 

Dwyer,  90  N.  ¥.,  402.  must  be  made  returnable  at  a  term  of 

'  K  Y.  Code  Civ.  Pro.,  §  2269;  ap-  the  court  at  which  a  contested  motion 

plicable  to  county  court,  §  347 ;  and  may  be  heard, 
superior  city  courts,  §  278.  "  JV.  T.  Oode  Civ.  Pro.,  §  2269. 

'  N.  T.  Code  Civ.  Pro.,  §8  2269-  »  This  clause,  though  usual,  is  not 
2372.  By  §2271,  if  the  warrant  is  essential.  KY.  Code  Civ.  Pro.,  %  2275, 
returnable  before  the  court,  it  may  be  which  makes  the  direction  discretion- 
issued  as  prescribed  by  any  judge  au-  ary,  contemplates  that  it  be  indorsed 
thorized  to  grant  an  order  without  no-  on  the  warrant. 
tice,in  an  action  pending  in  the  court 
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Form  No.  1200. 

Attachment  to  bring  in  the  accused  to  answer  to  a  charge  of  con- 
tempt.' 

The  People  of  the  State  of  New  York,  to  the  sheriff 
of  the  [city  and]  county  of  [or,  of  any  county  where  the 

accused  below  named  may  be  found] : 

We  command  you  to  attach  [name],  *  so  that  you  have  his 
body  before  our  [supreme]  court  at  a  [special]  term 

thereof,  to  be  held  [or,  before  me]  at  the  court  house  in  the  city 
of  ,  on  the         day  of  >  18    ,  at        o'clock  in  the 

noon  of  that  day,  then  to  answer  unto  us  as  well,  touching 
the  contempt  wliich  it  is  alleged  they  have  committed  against 
us,  as  also  such  other  matters"  as  shall  be  then  and  there  laid  to 
their  charge,  and  further  to  perform  and  abide  such  order  as 
our  said  court  [or,  the  undersigned]  shall  make  in  this  behalf. 

And  t  have  you  then  there  this  writ,  and  make  and  return 
a  certificate  under  your  hand  of  the  manner  in  which  you 
shall  have  executed  the  same. 

"Witness  fcfec,  as  in  Form  1190  on  p.  586.  If  issued  ly 
Beferee  his  signature  goes  in^lace  of  signature  of  clerTc\. 

Form  No.  1201. 
Indorsement  of  foregoing  attachment.'' 

Issued  by  special  order  of  the  court  [or,  of  the  under- 
signed]. [Hold  the  accused  to  bail  in  the  sum  of  dollars 
— each.] 

[Date.]         _  ... 

[Signature  hy  name  and  official  title  of  jvdge  or  referee.] 

[j^  in  court,  signature  of  clerk.] 

Form  No.  1202. 

Order  for  attachment  for  contempt  in  disregarding  order  to  submit  to 
examination  before  trial.^ 

[Title  of  court  and  action.] 

"Whekeas,  it  satisfactorily  appears  to  me  [or,  to  this  court] 

'  As  to  the  sheriff's  power  to  break  But  the  better  practice  is  to  insert  a 

a  door,  see  Harvey  v.  Harvey,  L,  JS.  clause  as  to  bail  in  the  order,  or  tafee 

36  Gh.  Biv.,  645;  33  Week.  Sep.,  76.  the  signature  of  the  presiding  judge 

"  From  this,  even  though  signed  to  the  direction.  .„ 

only  by  the  clerk,  it  will  be  presumed         »  See  M.  Y.  Code  Civ.  P^o-^l  °^\ 

that  an  order  was  entered  in  the  min-  Dogge  v.  State,  31  Nebr.,  274 ;  oi 

utes.    Park  v.  Park,  80  JT.  Y.,  156.  "    ' 
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that  upon  the        day  of  ,18    ,  in  an  action  now  pending 

in  the  court  of  ,  in  the  county  of  ,  wherein  one 

A.  B.  is  plaintiff  and  one  Y,  Z.  is  defendant,  an  order  was 
duly  made  by  Hon.  J.  K.,  one  of  the  justices  of  the  said 
court,  requiring  the  [defendant]  to  attend  before  him  [or,  one 
of  the  justices  of  this  court,  at  a  special  term  [at  chambers], 
to  be  held  at  the  court  house  in  the  city  of  ,  on  the 

day  of  ,  18    ,  at  o'clock  in  the 

examined  [as  a  witness  before  trial]. 

And  it  further  so  appears  that  said  order  was  duly  and 
regularly  served  upon  the  said  defendant,  and  his  fee  as  a 
witness  duly  paid  to.  him  ;  and  said  order  was  duly  served  on 
his  attorney  ;i 

And  whereas  the  said  defendant  T.  Z.  has  not  appeared 
before  this  court,  or  one  of  the  justices  thereof  on  the  day 
specified  by  the  said  order,  to  be  sworn  and  examined  thereun- 
der [and,  %f  (K^ournment  was  had,  recite  that  an  order  taking 
default  was  made,  or  that  a  further  order  was  made,  personally 
served^and  disregarded^}. 

And  whereas,  it  has  been  made  to  appear  to  me  that  the 
defendant  is  guilty  of  contempt,  and  has  willfully  failed  to 
obey  the  order  aforesaid,  and  has  failed  to  attend  in  obedience 
thereto ;  now,  on  motion  of  A.  T.,  attorney  for  [plaintifiT] : 

Oedebed,  that  a  warrant  of  attachment  issue  against  the 
said  T.  Z.  to  the  sheriff  of  the  [city  and  county  of  — or, 

to  the  sheriff  of  any  county  where  said  T.  Z.  may  be  found], 
to  arrest  said  Y.  Z.,  and  him  safely  keep  and  bring  him  before 
[me,  one  of  the  justices  of]  this  court,  at  a  [special  term]  at 
chambers  thereof,  to  be  held  at  the  court  house,  in  the  city  of 
,  on  the  day  of  j  18     ,  at  o'clock  in  the 

noon  of .  that  day  [or,  forthwith]  to  answer  for  the  alleged 
offense  and  disobedience  of  the  orders  of  this  court,  and  to  be 
further  (tealt  with  according  to  kw. 

[Date.]  [Signature  and  title  of  judge."] 

Form  No.  1203. 
Affidavit  to  attach  witness  (common  Form). 

[Title  of  court  and  cause.} 
[  Venue.} 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  [the  plaintiff"— o?",  the  petitioner — or  other- 
wise show  his  relation  to  if]  in  the  above-entitled  cause. 

'  Cowen  V.  Ferguson,  18  Ahh.  N.'        '  See  McCaulay  ».- Palmer,  4XiEun, 
C,  241.  38. 

Vol.  II.— 38 
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II.  That  M.  N.,  the  witness  named  in  the  annexed  sub- 
poena herein  and  proof  of  service  thereof,  is  a  necessary  and 
material  witness  for  the  said  [plaintiff]  herein,  without  the 
benefit  of  whose  testimony,  the  said  [plaintifF]  cannot  safely 
proceed  with  the  trial  of  said  cause,  as  deponent  is  advised  by 
Q.  R.,  the  said  [plain tiflE's]  counsel  herein,  who  resides  at  No. 

street,  in  ,  in  the  county  of  j  N-  Y.,  after 

fully  and  fairly  stating  to  him  what  the  deponent  expects  to 
prove  by  said  witness,  and  as  deponent  verily  believes. 

III.  That  said  M.  N.  has  failed  and  neglected  to  attend 
the  said  circuit  court  [or,  trial  term — or,  before  the  ref eree— o?- 
otherwise]  as  required  in  said  subpoena,  arid  is  not  in  attendance 
at  or  upon  said  [circuit  court]. 

IV.  [  Unless  aj>pUcation  is  made  on  the  call  of  the  witness] 
That  no  previous  application  has  been  made  for  an  attachment 
against  .said  M.  N. 

{Jurat.]  [Signahi/re.] 

[Anneyi  suhpoma  omdjproof  of  service.] 

"[  Under  N.  Y.  Code  Civ.  Pro.,  %  2269,  cm  order  to  show 
cause  why  he  should  not  'be  punished  for  contempt  may  he 
taken,  or  an  attachment  to  bring  Mm  in  to  answer,  but  the  latter 
is  usual.] 


Form  No.  1204. 

Attachment  against  witness. 

[.4s  in  Form  1200,  to  the  *,  continuing:]  and  forthwith 
bring  him  before  one  of  the  justices  of  our  court  at  a 

circuit  \or,  trial  term — cyr  otherwise  as  the  case  mxn/y  be]  at  the 
City  Hall  [or,  County  Court  House]  in  the  city  [and  county]  of 
and  county  of  ,  to  answer  for  his  misconduct  in 

not  obeying  our  writ  of  subpoena  to  him  directed,  and  on 
him  duly  served,  commanding  him  to  appear  before  the  said 
[circuit  court],  at  the  place  aforesaid,  on  the  day  of  , 
18  ,  and  give  evidence  on  the  part  of  the  [plaintiff]  in  a 
certain  action  pending  between  A.  B,,  plaintiff,  and  Y.  Z., 
defendant ;  and  have  you  then  there  this  writ. 

WiTKEss  {concUide  as  in  Form  1190,  jp.  586]. 
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Form  No.  1205. 

Affidavit  to  attach,  witness '  not  obeying  subpoena  to  attend  before 

sheriff's  jury. 

Title  of  cause.] 
Venue.] 

A.  B.,  being  duly  sworn,  says : 

T.  That  he  is  [managing  clerk  in  the  office  of  the  attorney 
for]  the  in  this  action  [or  otherwise  show  his  relation  to 

the  case]. 

II.  That  [here  state  Iriefy  the  nature  of  the  trial  lefore  the 
sheriff,  for  instance:]  on  the  day  of  ,18  ,  an 
execution,  then  or  theretofore  duly  issued  to  S.  H.,  the  sheriff 
of  the  [city  and]  county  of  ,  upon  a  judgment  in  this 
action  theretofore  duly  recovered  and  docketed  in  said  county, 
in  favor  of  said  ,  and  against  said  ,  was  levied  by 
said  sheriflF,  on  a  stock  of  dry  goods  in  the  store  No. 

street,  in  the  city  of  ,  then  and  theretofore  in  possession 

of  said  .     That  one  O.  P.,  having  interposed  a  claim  of 

title  to  [or,  a  claim  of  the  right  of  possession  of]  said  goods, 
the  same  sheriff  proceeded  to  impanel  a  jury  pursuant  to  law  to 
try  the  validity  of  said  claim. 

III.  That  M.  N".,  the  witness  named  in  the  annexed 
subpoena  herein  and  proof  of  service  thereof,  is  a  necessary  and 
material  witness  for  the  herein,  without  the  benefit  of 
Fhose  testimony  said  cannot  safely  proceed  to  such  trial, 
as  deponent  is  advised  by  ,  the  's  counsel  herein, 
who  resides  at  No.  street,  in  the  city  of  ,  after 
fully  and  fairly  stating  to  him  what  the  expects  to  prove 
by  said  witness,  and  as  deponent  verily  believes.* 

IV.  That  said  [witness]  has  failed  and  neglected  to  attend 
before  the  sheriff  or  the  under  sheriff'  as  required  in.  said 
subpoena,  and  is  not,  and  has  not  been  in  attendance  at  the 
place  therein  mentioned ;  and  that  the  said  trial  stands 
adjourned  uutil  the         day  of  ,  18    . 

Y.  That  no  previous  application  for  an  attachment  has  .been 
made  herein. 

[Jurat.]  [Signature.] 

[Annex  subpoena  cmd  proof  .of  service.] 

'lV)r  another  Form  for  ordinary    its  where  the  afildavit  is  not  made  by 
Bs,  see  No.  1203,  p.  593.  the  par^,  see  Form, Na. 981. .p.  447, 

'  For  modification  of  oath  to  mer-    in  this  Vol, 
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[  Under  N.  Y.  Coda  Cw.  Pro.,  §  108,  suM.  2,  apply  to  a 
judge  of  the  cowrt  in  which  the  action  is  hro^tght,  or  to  the 
county  judge,  or  in  the  city  of  New  York  to  a  judge  of  the 
Common  JPleas.] 


Form  No.  1206. 
Order  for  attachment  to  bring  witness  before  sheriff's  jury. 

[_Tiile  of  court  and  cause.] 

On  reading  and  filing  tlie  affidavit  of  A.  B.,  dated  the 
day  of  i  18    ,  and  subpcBna  and  proof  of  service  thereto 

annexed,  and  it  appearing  therefrom  that  M.  N.  was  on  the 
day  of  ,  18    ,  duly  subpcenaed  to  appear  and  attend 

before  S.  H.,  the  sheriff  of  the  county  of  ,  at  ,  to 

be  examined  and  to  testify  on  the  part  of  ,  on  the  trial 

of  a  claim  of  [title]  before  said  sheriff,  and  that  the  said  M. 
N.  has  failed  and  neglected  to  attend  before  said  sheriff,  or 
the  under  sheriflf,  pursuant  to  such  ,writ  of  subpoena,  and  that 
said  M.  N.  is  a  necessary  and  materia,!  witness  in  behalf  of 
said  on  said  trial,  without  whose  testimony  the  said 

cannot  safely  proceed  to  said  trial :  Now,  on  motion  of  A.  T., 
for  the  , 

Oedeeed,  that  a  warrant  of  attachment  issue  against  the 
said  M.  N.,  commanding  said  sheriff  to  apprehend  said  M.  K 
and  bring  him  before  said  sheriff,  or  the  under  sheriff,  forth- 
with [or,  on  the  day  of  ,  18    ],  at    '       .^ 

[Date.]  [Signature  of  judge  and  initials  of  tiUe.] 


Form  No.  1207. 
Attachment  for  witness  before  sheriff's  jury. 

[As  in  Form  1200  to  ths  *,  continuing:]  and  forthwith  [or, 
on  the        day  of  »  18    ,  and  thereafter  from  day  to  day 

till  his  examination  is  completed]  bring  him  before  yourself 
as  sheriff  [or,  before  the  under  sheriff]  of  said  county,  at  [here 
state  place  as  in  the  subpoena],  to  be  examined,  testify  and 

1  This  order  may  be  made  by  a  in  lie  first  district  a  judge  of  the  N. 
judge  of  the  court  In'which  the  action  Y.  Common  Pleas.  N.  r.  Cadt  d^ 
-is  hioi;ght,  or  by  the  county  judge,  or    Pro.,  %  108,  subd.  i. 
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give  evidence  {here  state  object  substantially  as  in  subpoenal ; 
and  have  you  then  there  this  writ. 

Witness  [condude  as  in  Form  1190,  p.  586]. 

[Indorsement  as  in  Form  1201,  hut  without  bail.'] 


Fonn  No.  1208. 
TJndertakiiig  of  bail  on  arrest  on  attachment  to  answer  for  contempt.' 
[^N^ame  of]  Court. 


The  People  on  the  relation  of  A.  B. 
against 
T.Z. 


Whereas,  the  above-named  Y.  Z.  has  been  arrested  upon 
an  attachment  duly  issued  out  of  the  Court  of  ,  to 

answer  a  charge  of  contempt,  wherein  A.  B.  is  complainant, 
and  the  said  Y.  Z.  is  now  in  the  custody  of  the  sheriff  of  the 
city  [and  county]  of  ,  thereunder  : 

Now,  therefore,  we,  the  undersigned  0.  D,  [stating  resi- 
dence and  vocation],  and  E.  F.  [residence  and  vocation],herebj 
jointly  and  severally  undertake,  pursuant  to  the  statute,  to  and 
with  the  People  of  the  State  of  New  York,  that  the  said  Y. 
Z.  will  appear  on  the         day  of  » 18     ,  at        o'clock  in 

the  noon,  at  a  special  term  of  said  court  to  be  held  [at 

chambers — or,  before  Hon,  J.  K.]  at  the  Court  House,  in  the 
city  of  ,  to  answer  the  matters  alleged  against  him,  and 

then  and  there  abide  the  direction  of  said  court  [or,  judge — or, 
referee]  thereupon.  * 

[Bate.']  [Signature.] 

[Acknowledgment  as  in  Form  495,  p.  6.'] 

'  N.  T.  Code  Oiv.  Pro.,  §  3277.  For-         It  is  not  essential  that  the  accused 

merly  a  bond  was  used.    See  Volume  also  sign.    §  811 ;  Volume  I,  p.  469. 
J,  p.  61.                                           •  s  The  sureties  majr  be  examined 

In  this  case  there  must  be  two  or  before  him  if  the  sheriff  requires.  JV. 

more  sureties  (jy.  Y.  Code  Civ.  Pro.,  T.  Code  Cm  JVo.,§ 3377, last  sentence. 
§  2277),  unless  one  is  a  fidelity  or 
guaranty  company.  Volume  I,  p.  468. 
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Form  No.  1209. 
Order  by  court,  or  judge,  or  referee,  that  interrogatories  be  filed.' 

\N(mie  of'\  Court  \orif  a  court  order],  At  a  special  term  [dtc. 

as  in  Form  493,^.  4]! 


The  People  of  the  State  of  ISTew 
York  on  the  relation  of  A.  B. 

against 

Y.Z. 


On  reading  and  filing  the  aflSdavit  of  ,  verified 

the         day  of  j  18    ,  the  above-named  Y.  Z.  being  now 

here  present  in  court  to  answer  {or,  before  the  undersigned  to 
answer — or,  in  custody  of  the  sheriff  under]  the  attachment 
herein  [if  appearing  ly  attorney,  add:  and  appearing  by  Z.  T., 
his  attorney],  and  denying  his  alleged  contempt;  and  after 
hearing  A.  T.,  of  counsel  for  the  relator,  and  Z.  T.,  of  counsel 
for  said  accused,  and  due  deliberation  thereon  being  had,  now, 
on  motion  of  ,  of  counsel  for  : 

Oedeeed,  1.  That  the  [relator]  within  [two  '1  days  file  with 
the  clerk  of  this  court  and  serve  upon  the  said  Y.  t.  [or  if  he 
has  appeared  hy  attorney,  upon  the  attorney  for  said — ac&ased'] 
interrogatories  to  be  administered  to  said  Y.  Z.,  touching  his 
alleged  contempt. 

2.  That  said  Y.  Z.,  within  [two  *]  days  thereafter,  in  like 
manner  file  and  serve  on  the  relator's  attorney  answers  upon 
oath  to  the  said  interrogatories. 

3.  It  is  further  ordered  that  said  Y.  Z.  attend  [without  fnr- 
tner  notice^ — or,  be  remanded  to  the  custody  of  the  sheriff  of 
the — city  and — county  of  ,  to  be  by  him  held  under  said 
attachment  to  be  produced]  before  this  court  [or,  before  me^] 
at  [cfcc,  as  in  the  wa/rran(\,  to  abide  the  judgment  and  de- 
termination of  this  court  in  regard  to  his  alleged  misconduct. 

[Authentication  as  in  Form  491,  p.  3.] 

'  N.  T.  Code  Civ.  Pro.,  §  2380.  Un-         '  Such  reasonable  time  as  the  court, 

necessary  if  the  offense  is  admitted.  juSge  or  referee  may  fix.    §  3280. 
If  it  is  not  admitted  the  accused  may         ^  Or  require  personal  notice, 
waive  his  right  to  interrogatories,  and         *  As  to  proceeding  Ijef ore  another 

the  question  may  be  tried  on  affldavits  judge,  see  If.  T,  Code  Civ.  Fro,,  §§  36, 

or  other  proof,  or  by  a  reference.  279. 
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Form  No.  1210. 
Interrogatories  as  to  contempt.' 

[TiUe  as  in  last  Form  hut  one.] 

Interrogatories  exhibited  pursuant  to  an  order  of  this  court 
[or,  of  Hon.  J.  K.],  made  herein  the  day  of  j  18     , 

to  be  administered  to  the  defendant  Y.  Z.  above  named, 
touching  a  contempt  alleged  against  him  for  [violating  an 
injunction  granted  in  an  action  between  A.  B.  and  Y.  Z.]. 

First  vnterrogatory:  Were  you  [or,  have  you,  (&o.,  and  so 
on\. 

[Bate.]  [Signature  and  office  address  of], 

Attorney  for  relator. 


Form  No.  1211. 
Answers  to  interrogatories  as  to  contempt. 

[Title  as  in  Form  1208.] 

Answers  of  the  above-named  Y.  Z.  to  the  interrogatories 
filed  herein  on  the        day  of  ,  on  behalf  of  the  [relator]. 

To  the  first  interrogatory  he  says  No  [and  so  on]. 

To  the  interrogatory :  The  said  Y.  Z.  is  advised  by  his 

counsel  that  such  interrogatory  is  not  pertinent  to  the  matters 
in  controversy  in  this  proceeding,  and  he  declines  to  answer  the 
same  unless  the  court  shall  further  instruct  him  to  do  so. 

[Date.]  [Signature.] 


Form  No.  1212. 

Verification  of  answers  to  interrogatories. 

[  Venue.] 

Y.  Z.  above  named  being  duly  sworn,  says  that  the  foregoing 
answers  are  true. 

[J^crat.]  [Signature.] 

_    •  The  remedy  for  an  objectionable    out,  or  to  object  to  it  in  the  answer, 
mterrogatory  is  to  move  to  strike  it    See  next  Form. 
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Form  No.  1213. 

Order  of  reference  as  to  contempt. 

[As  in  Form  1195,  to  the  *,  msertmg  in  the  redtd: 
interrogatories  having  been  filed  and  answered — or,  having 
been  waived — according  to  the  case,'  and  contmtmig  as  thus;] 

Oedeeed,  that  it  be  and  hereby  is  referred  to  E.  F.,  Esq.,  of 
,  a  counsellor  at  law,  to  take  and  report  such  evidence  as 
may  be  offered  by  either  party  as  to  the  ability  of  the  defend- 
ant to  give  security  for  the  p^ment  of  alimony  in  this  case, 
and  that  the  attachment  stand  over  until  the  coming  in  of  the 
referee's  report,  and  that  the  defendant  be  remande5[c&o.,««m 
Fbrm  1209J  under  his  bail  bond,  until  the  determination  of 
these  proceedings,  said  bail  bond  to  remain  in  full  force  till 
such  time. 

[Or  thus:  to  examine  the  said  defendant,  on  oath,  upon  the 
said  interrogatories  ;  and  to  take  such  further  proofs  as  either 
party  may  produce  before  him,  in  relation  to  the  misconduct 
alleged,  and  that  he  report  such  answers  and  proofs  to  this 
court ;  and  that  said  defendant  attend  before  the  said  referee, 
in  the  custody  of  said  sheriff ;  and  that  the  said  sheriff  detain 
the  said  defendant  in  his  custody  until  the  further  order  pf  the 
court.] 

[Or  thus,  where  interrogatories  are  waived]  to  hear  the 
parties,  and  to  report  to  the  court  upon  the  question  of  the 
alleged  violation  of  the  said  injunction,  and  the  damages 
resulting  therefrom,  and  that  he  report  the  evidence  and  his 
opinion  thereon  [add  direction  for  jyresence  of  aoousedf  see 
above']- 

[Authentication  as  in  Form  493,  p.  8.] 


Form  No.  1214, 

Order  convicting  of  contempt  (after  attachment),  and  directing 

commitment.' 

[Title  as  in  Form  1209.] 

[Heeite  proceedings  as  thus :]  A  writ  of  attachment  having 
heretofore  duly  issued  out  of  this  court  against  the  defendant 
y.  Z.,  for  alleged  contempt  in  disobeying  the  injunction-order 
[or,  the  mandate  of  the  court,  contained  in  the  judgment] 

'  For  another  Form  see  1  Duer,  571,  note. 
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granted  ,18    ,  in  an  action  between  A.  B.,  plaintiff, 

and  y.  Z.,  defendant,  requiring  said  Y.  Z.  {indicate  the  act  as 
thus:  to  give  security  for  the  payment  of  the  allowance  therein 
granted  to  said  A.  B.],  which  writ  was  directed  to  the  sheriff  of 
the  [city  and]  county  of  ,  and  returnable  on  the  day 

of  J  18    ,  and  the  said  sheriff  having  returned  that  he 

'had  attached  the  body  of  the  said  Y.  Z.  and  let  him  to  bail  in 
the  sum  of  dollars,  as  directed  by  the  indorsement  of 

said  writ  by  the  court  [or,  judge — or,  referee],  and  the  said  Y. 
Z.  having  appeared  personally  before  the  [court]  on  said  day 
of  ,  accompanied  by  Z.  T.,  appearing  as  his  attorney 

herein,  and  interrogatories  having  been  filed  specifying  the 
facts  and  circumstances  alleged  against  said  Y.  Z.,  and  a  copy  of 
the  same  having  been  served  on  him,  and  he  having  answered 
them  on  oath,  and  the  parties  having  respectively  adduced  [or, 
had  due  opportunity  to  adduce]  such  further  proofs  as  they 
might  desire,  and  said  Y.  Z.  having  also  made  and  presented  his 
affidavit  for  the  purpose  of  purging  himself  of  contempt  [or, 
and  also  having  been  examined  thereon,  in  open  court — 
or,  before  the  undersigned]  ;  and  it  having  been  referred  to  E. 
P.,  Esq,  to  [stating  scope  of  reference,  if  any'],  and  testimony 
having  been  taken  before  said  referee  on  the  part  of  both 
parties,  and  the  referee  having  duly  made  and  filed  his  report,^ 
and  the  said  hearing  of  the  contempt  proceedings,  under  the 
attachment,  having  been  brought  on  before  this  court  [or,  the 
undersigned]  on  the  following  papers  [specify  them  distvnctVy 
so  as  to  preclude  difference  in  case  of  appeal],  and  after  hearing 
A.  T.,  of  counsel  for  the  relator,  and  Z.  T.,  of  counsel  for  said 
Y.  Z.,  and  due  deliberation  having  been  had ;  now,  on  motion 
of  A.  T.,  attorney  for  the  relator, 

It  is  hereby  oedeeed,  adjudged  [c&c,  as  in  Form  1195  or 
1196], 

Form  No.  1216, 
Warrant  of  commitment  for  contempt. 

The  People  of  the  State  of  New  Yoek,  to  the  sheriff  of 

the  [city  and]  county  of  ,  greeting  : 

Wheeeas,  on  the        day  of  ,18     ,  by  an  order  made 

hy  the  [undersigned  in  the]  Court  of  ,  at  a 

term  thereof  held  [at  chambers]  at  the  court  house  [or,  at  the 

office  of  the  undersigned  at  ]  in  ,  on  the        day  of 

,18    ,  in  a  proceeding  in  said  court  in  the  name  of  the 

'  Exceptions  not  necessary,  this  be-    ence  not  to  hear  and  determine.  Matter 
ingaspecial  proceeding  and  the  refer-    of  Steinert,  24  Hun,  246. 
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People  on  the  relation  of  A.  B.  against  T.  Z.,  it  was  adjudged 
that  Y.  Z.  was  guilty  of  a  contempt  in  [recite  circumstcmies 
sufficiently  to  sustain  the  warrant  as  for  a  contempt  "specially 
and  plavnly  cliarijed  in  the  commitment','^''  see  i'orms  1187- 
1189],  and  it  was  thereupon  ordered  that' the  said  Y.Z.be  com- 
mitted to  the  common  jail  of  said  county,  there  to  remain 
charged  with  the  aforesaid  contempt  [state  reqwrement  of  or- 
dei'l ;  and  that  a  warrant  issue  to  carry  the  said  order  into  effect; 

JSTow,  THEEEFOEE,  WO  Command  you,  that  you  take  the  body 
of  the  said  Y.  Z.  and  him  safely  and  closely  keep  in  your 
custody,  in  the  common  jail  of  the  [city  and]  county  of  , 

until  [as  above],  and  shall  pay  your  fees  hereon,  or  until  the  said 
Y.  Z.  shall  be  discharged  according  to  law.  And  you  are  to 
return  this  writ,  and  to  make  and  return  to  our  said  court  a 
certificate,  under  your  hand,  of  the  manner  in  which  you  shall 
have  executed  the  same. 

WrruEss  [c&c,  as  in  Form  1190]. 


rV.  PROCEEDINGS  SUMMARILY  TAKEN  AGAINST  ATTORNEYS 
AND  OTHER  OFFICERS  OF  THE  COURT. 

Form  No.  1216. 

Order  to  show  cause  why  attorney  should  not  pay  over  to  his  client 
or  be  punished  for  contempt.  ■ 

At  a  special  term  [c&c,  as  in 
Form-  493,  p.  4]. 


In  the  Matter  of  the  Application 
of  A.  B. 

against 

A.  T.,  an  Attorney.* 


'  Sustained,   as  between  attorney  The  court  may,  after  hearing  the 

and  client,  by  Wilmerdings  v.  Fowler,  motion,  order  that  the  attorney  pay 

14  Abb.  Pr.,  N.  8.,  349 ;  Matter  of  over  within  a  specified  time,  or  that  a 

Martian,   29  Eun,  459;   Baldwin  c.  warrant  to  commit  him  for  contempt 

Poss,  16  Nebr.,  80;  19  Northwestern  may  issue.     This  is  directed  to  he  is- 

JJep.,  496;  Bowling  Green  Savgs.Bk.«.  sued  only  after  notice,  usually  short 

Todd,  53  N.  71,  489;  Matter  of  Mor-  notice  of  two  days, 

gan,  99  N.  Z,  145;  Jefferies  v.  Lau-  If  the  decision  of  the  motion  be 

rie,  37  Fed.  JRep.,  195;  b.  p.,  Matter  of  delayed  byreference  or  otherwise, the 

Silvernail,  45  Sun,  575.   It  is  equally  court  can  order  the  attorney  to  pay  the 

proper  to  give  ordinary  notice  of  mo-  money  into  court  meanwhile, 

tion.    On  the  hearing  the  court  may  As  to  exceptions  to  report,  see  p. 

determine  the  attorney's  claim  of  com-  601. 

pensation.    Matter  of  Knapp,  85  JT.  "  This   title   is  according  to  t^ 

Y.,  384.  practice,  and  is  proper.    In  re  Wood, 
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On  reading  and  filing  the  petition  *  [or,  affidavit]  of  A.  B., 
verified  the        day  of  j  18     ,  and  [specify  other  papers, 

if  any]  let  A.  T.,  attorney,  show  cause  before  this  court  at  a 
special  term  [at  chambers]  at  the  county  court  house  [or,  the 
City  Hall]  in  ,  on  the  day  of  ,  18     ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  he  should  not  pay  to  the  above-named  A.  B.  the  sum 
of  dollars  [with  interest  from  the  day  of  ,18  ,less 
his  legal  fees],  or,  in  default  of  such  payment,  be  punished  for 
contempt ;  and  why  such  other  or  further  relief  should  not  be 
granted  as  may  be  just. 

[And  in  the  meantime  and  until  the  order  of  the  court 
hereon,  said  A.  T.  is  hereby  stayed  from  further  acting  as  the 
attorney  of  said  A.  B.  in  the  action  of  A.  B.  against  Y.  Z., 
except  that  he  is  directed  to  give  said  A.  T.  or  ,  his 

attorney  in  this  motion,  notice  of  any  proceedings  taken  in  said 
action  that  come  to  his  knowledge  or  of  which  he  is  given 
notice  meanwhile.]  [And  may  enjoin  pa/ying  over  to  oth- 
ers.] 

Service  of  this  order  and  of  the  papers  annexed  shall  be 
sufficient  if  made  on  said  A.  T.  personally  on  or  before  the 
day  of  ,  18    . 

[Authentication  as  in  Form  491,^,  3.] 


Form  No.  1217. 
Notice  to  sheriff  or  other  officer  to  return  a  process  or  mandate.' 

[TiUe  of  court  amd  cause.] 

To   M.  K,  sheriff   [or  other    officer]   of    the  county  of 

_  You  are  hereby  required,  within  ten  days  after  service  of 
this  notice,  to  return  [here  hriefly  describe  the  process]  hereto- 
fore delivered  to  you  for  [service]  in  this  cause,  or  to  show 
cause  at  a  [special]  term  of  this  court,  to  be  held  [at  chambers] 
at  the  county  court  house  [or,  City  Hall]  in  the  of  ,  on 

the         day  of  ,18     ,  at  the  opening  of  the  court  on  that 

^Bowl&L.Pr.,c.\U.    Even  if  the         »  Under    N..   T.   Code  Civ.  Pro., 

grievance  arises  in  a  pending  action,  S  3370.  this  is  supported  by  N.  T.  Oen. 

the  client  may  move  by  another  attor-  Bule,  No.  6,  of  1884 ;  8.  p.,  Heyman 

ney,  and  is  not  confined  to  the  places  «.  Cunningham,  51  Wise,  506  (where 

for  moving  that  he  would  be  in  a  mo-  the  proceeding  was  taken  against  the 

tion  in  the  action.  deputy). 
'  See  Volume  I,  p.  331,  &c. 
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day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  you 
should  not  be  punished  for  a  contempt  of  the  court,  with  costs 
of  such  motion. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for 


Formi  No.  1218. 
AflSdavit  showing  duty  of  shezdff  or  other  officer  to  make  retnrs,' 

[Title  of  court  and  cause.] 
[  Venue.] 

M.  N.,  being  sworn,  says : 

I.  That  he  is  the  [attorney  for  the  plaintiff]  in  this  ac- 
tion. 

II.  That  judgment  was  perfected  and  the  roll  thereof  filed 
in  the  clerk's  office  of  county,  on  the  day  of  , 
18  ,  for  dollars  and  cents,  damages  and  costs, 
and  a  transcript  thereof  was  filed,  and  the  judgment  docketed 
in  the  clerk's  office  of  county,  on  the  day  of  , 
as  this  deponent  is  informed  and  believes. 

III.  That  execution,  in  due  form  of  law,  was  duly  issued 
thereon  to  the  sheriff  of  said  last-mentioned  county,  by  which 
said  sheriff  was  commanded  to  make  the  said  sum  of  , 
with  interest  and  his  fees,  and  to  return  such  execution  to  the 
office  of  the  clerk  of  county,  within  sixty  days  after  the 
receipt  thereof  by  him,  the  said  sheriff ;  and  that  the  same  was 
received  by  said  sheriff  for  execution  on  the  day  of  , 
as  this  deponent  is  informed  and  believes  [or,  as  appears  by  the 
affidavit  of  O.  P.,  hereto  annexed]. 

TV.  That  although  the  time  for  returning  said  execution  has 
expired,  said  execution  has  not  been  returned ;  and  that  the 
said  judgment  has  not  been  paid  to  the  plaintiff,  nor  has  any 
part  thereof,  but  that  the  whole  remains  due  and  unpaid  [if 
plaintiff  is  not  the  deponent,  state  means  of  Imowledge],  and 
that  the  said  sheriff  is  in  default  in  not  returning  the  said 
execution,  and  in  not  paying  over  the  said  moneys. 

V.  That  on  the        day  of  ,  18    ,  deponent  served  on 

the  above-named  ,  sheriff  of  county,  the  notice  and 

'  Qe&  Crocker  on  Sher.,  606. 
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affida-Tit,  of  which  copies  are  annexed,  by  delivering  copies 
thereof  to  him  personally  [or,  if  he  could  not  he  found,  by 
leaving  copies  thereof  with  C.  D.,  a  clerk  in  the  office  of  said 
sheriff,  during  the  honrs  in  which  said  office  is  required  by 
law  to  be  kept  open,  the  said  being  then  absent  there- 

from]. 

VI.  That  on  the  day  of  ,  18     ,  deponent  made 

diligent  search  in  the  files  of  the  office  of  the  clerk  of  the 
county  of  ,  in  the  place  where  executions  are  kept 

therein,  and  that  the  execution  in  this  action,  directed  and 
delivered  to  the  sheriff  of  county,  on  the  day  of 

,18     ,  cannot  be  found  on  said  files  on  such  search  \pr, 
deponent  made  inquiry  at  the  office  of  the  clerk  of 
county,  for  the  execution  issued  in  this  action  to  the  sheriflf  of 
county,  on  the  day  of  ,  18     ,  and  returnable 

to  said  office,  and  that  this  deponent  was  informed  by  said  clerk 
•^or,  by  a  clerk  therein — after  search,  that  such  execution  had 
BOt  been  returned  to  said  office]  ;  and  this  deponent  verily 
believes  that  such  execution  has  not  been  returned  to  said 
office. 

YII.  {If  an  order  to  show  cause  is  ashed:  That  no  previous 
application  has  been  made  for  an  order  for  return  herein.] 
\Jurat.'\  [Signatv/re.] 


V.  COMMITMENT  FOR  NON-PAYMENT  OP  MONEY  DIRECTED 
BY  ORDER,  &o. 

Form  No.  1219. 

Affidavit  to  obtain  simunary  commitment. 

\_Title  of  court  and  cause.] 
[  Vemie.] 

A.  B.,  being  duly  sworn,  says  : 

I.  That  he  is  plaintiff  in  the  above-entitled  action  [or 
otherwise  state  relation  to  the  cause,  dsc.^. 

II.  [AUege  the  mahing  of  the  order  to  pay,^  referri/ng  to  a 
copy  annexed.}  ' 

III.  [Allege  service;  seep.  98,  of  thAs  Volume,  J*'orm  637.] 

•  See  J^,  Y.  Cede  Civ.  Pro.,  §  2268. 
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IV.  [^Demand  ly  a  person  duly  authorized;  see  Form 
948,  p.  414.] 

V.  That  no  previous  application  \&o.,  as  on  p.  2]. 
[Jurat.l^  iSignabwre.] 

Form  No.  1220. 

Order  for  summary  commitment  thereon. 

At  a  special  term  [cBe.,  as  in  Form 
493,  p.  4]. 
[Title  of  cause.] 

On  reading  and  filing  the  afifidavit  of  A.  B.,  verified  the 
day  of  » 18    ,  making  proof  which  satisfies  this 

court  that  personal  demand  has  been  duly  made  by  A.  B.  on  Y. 
Z.  for  payment  of  the  sum  of  dollars,  which  was  required 

of  said  "?.  Z.  by  an  order  made  herein  the  day  of  , 

18  [being  costs  personally  charged  upon  him  for  misconduct 
as  an  attorney — w,  as  aii  officer  of  this  court'],  and,  that 
payment  thereof  has  been  wrongfully  refused  [or,  neglected]  : 
Wow,  on  motion  of  A.  T.,  attorney  for  said  A.  B., 

Oedeeed,  that  a  warrant  issue  herein  to  the  sheriflf  of  the 
[city  and]  county  of  [w,  to  the  sheriflf  of  any  county 

where  said  Y.  Z.  may  be  found],  to  commit  said  Y.  Z.  to  close 
custody  in  the  county  jail  of  county,  until  said  sum  of 

dollars,  together  with  dollars,  the  costs  and  expenses 
of  this  proceeding,  are  paid,  or  until  he  is  discharged  according 
to  law. 

Enter :  [signature  of  judge  hy  initials  of  name  and  HUe,] 


Form  No.  1221. 
,       Commitment  for  contempt  on  failnre  to  pay  money.' 

The  People  of  the  State  of  New  Yoek,  to  the  sherifi  of 
the  [city  and]  county  of  ,  greeting: 

Wheeeas,  on  the        day  of  ,  18    ,  by  an  order  made 

«  JV.  T.  Code  Civ.  Pro.,  §  15.  order  to  recite  or  adjudge  that  pay- 

» Sustained  by  Eyer  v.  Ryer,  33  ment  of  the  alimony  could  not  be 

Sun,  116,  even  ■without  the  clause  as  enforced  by  means  of  secuntyor  tne 

to  recital  in  the  brackets,  it  being  held  sequestration  of  his  property;  Wftnat 

that  §§  1778, 1773  do  not  require  the  all  that  has  been  required  is  that  it 
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by  the  Court  at  a  special  term  thereof,  held  [at  chambers] 

at  the  court  house  in  the  city  and  county  of  ,  in  an  action 

wherein  A.  B.  was  plaintiff  and  Y.  Z.  was  defendant  [it 
satisfactorily  appeared  to  the  court  that,  c&c,  as  in  recital  of 
order,  and  thereupon],  it  was  duly  ordered  that  the  said  T.  Z. 
be  committed  to  the  common  jail  of  said  county,  there  to 
remain  charged  with  the  contempt  mentioned  in  said  order, 
until  he  should  have  paid  the  sum  of  $  [alimony]  therein, 

imposed  upon  him,  together  with  the  costs  and  expenses  of 
the  proceedings  for  such  misccinduct,  amounting  in  all  to  the 
sum  of  dollars,  and  a  warrant  issue  to  carry  said  order  into 
efiect : 

Now,  THEBEFOEE,  We  Command  you  that  you  take  the  body 
of  the  said  T.  Z.  and  him  safely  and  closely  keep  in  your 
custody  in  the  common  jail  of  the  county  of  ,  until  he 

shall  have  fully  paid  the  sum  imposed  as  aforesaid,  to  wit, 
the  sum  of  $  ,  and  also  the  costs  and  expenses  aforesaid, 

amounting  to  dollars,  with  your  fees  hereon,  or  until  the 

said  y.  Z.  shall  be  discharged  according  to  law.  And  you  are 
to  return  this  writ  and  to  make  and  return  our  said  court  a 
certificate  under  your  hand  of  the  manner  in  which  you  shall 
execute  the  same. 

Witness  [as  in  Form  1190]. 


Form  No.  1222. 

Order  to  show  cause  (before  court)  why  accused  should  not  be  punished 
for  contempt  in  not  paying  pursuant  to  order  or  judgment. ' 

[Name  of^  Court  \pr  if  a  court  order],  At  a  special  term  [cfec. 

as  in  Form  493,  p.  4] . 
{Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  ,  ,  verified 

the       day  of  ,  18     [and  recite  other  papers  if  any;  see 

Form  JFo.  1192],  by  which  it  satisfactorily  appears  to  this  court 
[or,  to  me]  that  [name]  has  neglected  [or,  refused]  to  obey  the 

shall  appear  presumptively  to  the  sat-  made  for  the  commitment  of  def end- 

iafaction  of  the  court  that  payment  ant,  might  be  presumed  from  the  facts 

cannot  be  enforced  by  means  of  the  mentioned  in  his  aiBdavits  upon  which 

proceedings  prescribed  by  1 1772,  or  he  applied  for  his  release  from  im- 

hy  resorting  to  any  security  given  prlsonment. 
therein  mentioned.    And  that  it  did         '  iV^.  Y.  Code  Civ.  Pro.,  %  3268. 
Bo  appear  before  the  determination  was 
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order  ^  of  this  court,  entered  {o?*,  made  by  me]  on  the       day 
of  »  18     ,  and  duly  served  on  him  [requiring  said— nam^'] 

to  pay  [or  otherwise,  according  to  the  tenor  of  the  order],  and 
that  a  personal  demand  thereof  has  been  made  upon  said 
by  M.  N.,^  and  that  payment  thereof  has  been  refused  or 
neglected  by  said  ;  and  on  motion  of  C.  D.,  attorney  for 

said  A.  B. : 

Oedeeed,  that  the  said  show  cause,  before  this  court  at 

a  special  term  to  be  held  [at  chambers]  at  the  county  court  house 
in  the  of  ,  on  the        day  *  of  ,  18    .  at 

o'clock  in  the  noon,  why  he  should  not  be  punished*  for 

his  alleged  offense  and  contempt,  and  pay  the  costs  of  this 
motion. 

Service  of  this  order,  and  of  the  papers  on  which  it  is 
granted,  shall  be  sufficient  if  made  upon  said  [name]  personally 
on  or  before  the  day  of  ,18. 

[Authentication  as  in  Form  491,  p.  3.] 

'  See  McKelsey  «.  Lewis,  3  Ahh.  N.  in  to  answer.    But  the  objection  may 

C,  61,  be  waived.    People   m  rel.  Tull  v. 

'  Demand  must  be  shown  to  have  Kenny,  2  Sun,  346. 
been  made  by  one  authorized  to  re-         The  English  form  runs,  "  stand 

ceive.  committed.' 

"  At  least  the  regular  eight  days  A  statute  merely  authorizing  the 
must  be  allowed  unless  the  affidavit  issue  of  an  attachment  to  enforce  pay- 
shows  reason  for  fixing  shorter  time,  ment  of  money,  is  not  construed  to 
Power  V.  Yillage  of  Athens,  19  Bun,  mean  commitment,  but  a  bailable  at- 
165.  tachment  to  bring  up  the  person,  and 

*  Using  the  -word  "  attached  "  here,  on  its  return  the  question  of  wrongful 

instead  of  "punished,"  or  "commit-  refusal,  including  the  question  of  abil- 

ted,"  is  objectionable,  because  attach-  ity  to  p^,  are  before  tibe  court.  Mor^ 

ment  does  not  necessarily  mean  any-  rison  v.  Lester,  15  Sun,  538. 
thing  more  than  arrested  and  brought 
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AETIOLE  lY. 

IDlSCOITTmUANOE. 

Forms.  show  cause)  for  leave  to 

(1223.)  Consent     to    discontinuance  discontinue. 

(short  Form).  (1226.)  Order  thereon  (general  Form). 

(1224.)  Order  thereon.  (1227-1231.)  Statements  of  disoontin- 

(1225.)  Notice  of  motion  (or  order  to  uance  suitable  to  be  insert- 

ed in  foregoing  Forms. 

Form  No.  1223. 
Consent  to  discontinuance  (short  Form).' 

[Title  of  court  and  cause.] 

,.  It  is  hereby  consented  that  the  above-entitled  action  be 
diseOntinned  [if  only  as  agamst  part  of  the  defendants, 
i/tbsert:  as  against  Y.  Z.]  without  costs  to  either  party  as  against 
the  other,  and  that,  an  order  to  that  effect  may  be  entered 
without  notice.^  [For  special  clauses  see  Forms  1 227-1 231.] 
[Date.]  [Signatures^] 

Form  No.  1224. 
Order  of  discontinuance  on  consent. 

'  -  At  a  special  term  '[c&c,  as  in 

Form  4:93,  p.' i].- - 
[Title  of  cause.] 

On  reading  and  filing  the  annexed  consent,  and  on  motion 
of  A.  T.,  attorney  for-[plaintifi']  : 

'  Consent   is   generally  necessary  lien  on  the  cause  of  action  is  also 

where  defendant  has  a  legal  interest  necessary.    See  cases  collected  in  18 

in  the  proceedings — as  where  he  has  Abb.  JY.  'C,  23-40,  n. 

'  '  a,  counterclaim.    Merchants'         ^  If   the  discontinuauee   is  on  a 


Bank  V.  Schulenberg,  54  Mich.,  59;  19  compromise,  it  is  for  defendant's  pro- 

Mfthwestern  Sep.,    741  •   Francis  v.  tection  to  add,  "  said  action  having 

Edwards,  77  If.  0.,  271.   Or  where  the  been  compromised  and  settled." 

lapse  of  time  would  debar  him  of  a  To  settle  an  action  for  statute  pen- 

neW  remedy.   Bowe  «.  Knickerbocker  alty  or  forfeiture,  leave  of  court  is 

Life  Ins.  Co.,  27  S'mw,  312.   Or  where  necessary.     iV.    T.    Code    Civ.   Pro., 

there  has  been,  a  decision  in  defend-  §1894. 

ant's  favor.    Chicago  &  Alton  E.  K.  ^  The  attorney's  power  extends  tn 

Co  ■».  Uiion  Eollirig  Mill  Co.,  109  U.  consenting  to  a  discontinuance.    Gail- 

fS,  703.    Or  where   in   replevin   or  lard  ».  Smart,  6  Cow.,  384;  and  Volume 

ejectment  plaintiff  has  recovered  pos-  I  of  this  work,  p.  453.    But  if  the 
sessTon'^and  defendant  seetstdreelafm..  stipulation  i». relied  on  as  evidence  of 

it.  Wilson  u  Wheeler,, 6  Bow.  Pr.,  49  a  settlement  to  bar  a  fresh  action,  ask 

(replevin);  ■  Carletbii  ■».-Darcy,  75  N:  the  client's  signature,  or  evidence  of 

Y,,  375  (ejectment).  the  attorney's  authority. 
Consent  of  an  attorney  having  a 
Vol.  II.— 39 
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Okdeeed,  that  this  action  be  and  the  same  hereby  is  dis- 
continued [as  to  the  defendant  Y.  Z.]  ■without  costs  to  either 
party  as  against  the  other.  [For  special  clauses  see  Fotths 
1227-1231.]  _ 

Enter :  {signature  of  judge  hy  initials  of  name  and  title.'] 


Form  No.  1225. 
Notice  of  motion  (or  order  to  show  cause)  for  leave  to  discontinne.' 

{Title  and  recitals  according  to  the  case;  see  Foi'ms  488 
and  491,  omitting  matter  in  hrackets  following  the  f,  appropri- 
ate only  to  motion  before  a  Judge;  and  substituting  for  the 
dawbse  vn  italics  bet/ween  the  %  and  the  ^  the  following;]  direct- 
ing that  this  action  be  discontinued  [as  against  the  defendant 
Y.  Z.]  without  costs  [or,  upon  payment  by  plaintiff  of  costs  to 
date — or  otherwise;  see  .Forms  1227-1231]. 

Form  No.  1226. 

Order  discontinuing  action  on  motion  (general  Form  *). 

{Title  (court  order)  and  recitals,  according  to  the  case.    See 
Form  493,  ;p.  4.] 

Oedeeed,  that  the  above-entitled  action'  be,  and  the  same 
is  hereby  discontinued  [as  against  the  defendant  Y.  Z.]  without 

1  A  motion  for  leave  to  discontinue  -  Ordinarily,  before  defendant  has 

as  against  a  party  who  has  appeared  such  a  fixed  interest,  a  plaintiff  has  a 

must  be  on  notice.  Morse  n.  Stockman,  right  to  discontinue  (without  costs  if 

65  Wise,  36;  26  Northwestern  Bep.,  defendant  has  not  appeared,  and  on 

176,  178,  holding  this  even  as  to  dis-  paying   costs  if   defendant  has  ap- 

continuance   as  against    defendants  peared),  and  this  right  is  not  to  be  de- 

whose  demurrer  to  the  complaint  for  nied  because  his  object  is  on^  to  com- 

nqt  stating  a  cause  of  action  against  mence  a  fresh  proceeding.   Matter  of 

them  had  been  sustained.  Butler,  101  JV.  T.,  307. 

Plaintiff  may,  before  formal  ap-  The  right  and  its  limitations  are 

pearance   of   defendant,  discontinue  discussed  in  Jf.  T.  Daily  Beg.,  June 

without  costs,  for  defendant  by  not  6th  and  9th,  1887. 

formally  appearing  has  not  entitled  For  form  of  order  giving  defend- 

himself  to  notice.    Valentine  u  My-  ant  leave  to   answer,  and  plaintiff 

ers  Sanitary  Depot,  36  Hun,  201.  Ai-  leave  to  discontinue,  see  1 .445.  N,  C, 

ter  formal  appearance  he  cannot.  Ken-  436n. 

na  V.  Atlas  Steamship  Co.,  19  Abb.  N.  »  A  cross-action  should  be  men- 

C,  265.    And  according  to  Cole  v.  tioned  if  included.  Wetmore  v.  Fiske, 

McGar^ey,  §  Civ.  Pro.  R  (Brovme),  {B.  1.,  1886)  5  AO.  Bep.,  376. 
305,  he  cannot  dp  so  after  defendant 
lias  appeared  eyen  specially. 
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costs  to  either  party  as  against  the  other,     [i^or  other  special 
clauses,  see  lelow.] 

Enter :  \siffnaiure  of  Judge  hy  initials  of  name  and  title.] 


STATEMENTS    OF    DISCONTmUANCE    SUITABLE   TO   BE   IN- 
SERTED  IN   FOREGOING   FORMS.' 

1227. .  Vacating  judgment.'] — that  the  judgment  entered  in  this  cause  on 
the  ,  18    ,  for  dollars  [or,  awarding  the  plaintiff  the  relief 

demanded  in  the  complaint],  be  and  the  same  is  hereby  vacated  and  set  aside, 
and  that  this  action  be,  and  the  same  hereby  is  discontinued  [continuing  as  in 
Fma  1234]. 

1228.  Providing  for  attomey'a  costs.] — discontinued,  on  payment  to  A.  T. 
[plaintiff's]  attorney,  of  the  sum  of  dollars,  together  with  his  costs,  to  be 
taxed  by  the  clerk  of  the  court;  and  it  ia  further  ordered,  that  unless  said  sum 
and  costs  as  taxed  be  paid  within  [twenty]  days  after  the  service  of  a  copy  of 
this  order,  that  said  motion  be  denied,  with  ten  dollars  costs.  ^ 

1229.  WitMrawing  ^aj)ers.] — and  that  the  papers  may  be  withdrawn  from 
the  flies,  by  the  respective  parties  or  attorneys  by  whom  they  were  filed.* 

1330.  Stipulating  not  to  sue— adapt  from  p.  493  of  Volume  I. 

1231.  Cancelling  lis  pendens — as  on  p.  80  of  this  Volume. 

'  The  court  have  power  to  impose  Y.,  231;  B.  c,  1  Oentr.  Rep.,  324;  3 

conditions.    Matter  of  Waverley  Wa-  Norfheattern  Sep.,  177. 

ter  Works,  85  Jf.   T.,  478,  rev'g  16  '  Sustained  in  Byron  v.  Durrie,  6 

Eim,  57;  Carleton  «.  Darcy,  75  iV.  Atib.  N.  C,  135.    Compare  Wright ». 

7,  875.    And  may  require  payment  Wright,  70  N.  T.,  96. 

of  allowance  in  addition   to  costs.  *See  Volume  I,  p.  92.    Such  a 

Bobins  «.  Gould,  1  Abb.  N.  0.,  133.  clause  does  not  affect  the  competency 

'Discontinuance  after  judgment  is  of  the  papers  as  evidence,  but  only 

allowable,  and  it  implies  vacatur  of  their  possession  or  accessibility, 

judgment,  even  without  such  an  ex-  They  are  not  evidence  as  an  ad- 

preas  clause.    Loeb  «.  Willis,  100  JT.  judication,  even  if  not  withdrawn... 

Loeb  V.  Willis  (abTve), 
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AETICLE  V. 

Dismissal. 

5'ORMB.  show  cause)  to  dismiss  ac- 

(1232.)  Affidavit  to   move   for    dis-  tion. 

inisaal.  (1238.)  Order  dismissing  action  with- 

(1233-1236.)  Statements  of   gronnd  ,      ont  trial. 

of  dismissal  suitable  to  in-  (1239.)  Order  absolute  after  condi. 

sert  in  foregoing  form.  .  tional  dismissal. 

(1237.)  Notice  of  motion  (or  order  to  (1240.)  Judgment   dismissing  action 

without  trial. 

Form  No.  1232. 
Affidavit  to  move  for  dismissal  without  trial. 

\_Title  of  court  cmd  cause.] 
[  Venue.l 

A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney  ^  [or,  the  managing  clerk  for  the 
attorney]  for  the  defendant  \if  one  of  several  defendants,  name 
Aim]  in  this  action  [or  otherwise  state  relation  to  the  cause],* 

II.  [State  neglect  to  proceed' as  in  following  Forms.] 

III.  [If  an  order  to  show  cause  is  asJced,  state  reason  and 
as  to  previous  application,  seepage  2.] 

[Jv/rat.]  [Signature,] 


1233-1236.    STATBMENTa   OF    q-ROUND   OF   DISMISSAL-  SUIT- 
ABLE TO  INSERT  IK  FOREGOING  FORM. 

1333.  Neglect  to  obtain  leave  to  sue.''  Insert  in  last  Form  .■] — II.  That  the 
defendant,  Y.  Z.,  is  a  receiver  duly  appointed  by  this  court  [or,  by  the  Court 
of  ],  by  an  order  [or,  judgment],  of  which  a  copy  is  hereto  annexed; 

and  this  action  is  brought  against  him  as  such  receiver  to  recover  [an  alleged 
debt  due  from  said,  &c.],  as  appears  by  the  complaint  in  this  action  on  file; 
and  this  action  was,  as  tliis  deponent  is  informed  and  believes,  commenced 

'  The  affidavit  for  a  motion  to  dis-  personally  conversant  with  the  facts 

miss  founded  on  neglect  to  proceed,  showing  delay.    Ames  ■».  Merriman,  9 

in  the  cause,  is  properly  made  by  the  Wend.,  498,  as  qualified  by  Bird  v. 

attorney  (Chase  11.  Edwards,  2  Wend.  Moore,  3  Hill,  447. 
383-,  Jackson  v.  "Woodworth,  3  Cai.,  '  As  to  the  grounds  of  requiring 

136;  s.  c,  Col.  &  G.  Gas.,  480)  or  his  leave,  see  Vol.  I,  p.  544,  and,  in  refer- 

managlng  clerk.    It  may  be  made  by  ence  to  receivers,  more  particularly, 

.the  defendant  if  he  is  shown  to  be  p.  137,  of  this  Vol 
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■without  leave,  contrary  to  tte  rules  and  practice  of  this  court  [and  the  tenns 
of  the  order  appointing  him]. 

1234. .  Neglect  to  serve  complainO] — II.  That  this  action  was  commenced  by 
[personal]  service  of  the  summons,  a  copy  of  which  is  hereto  annexed,  on  the 
defendant,  T.  Z.,  upon  the  day  of  ,  18    ,  as  deponent  is  in- 

formed and  believes;  and  on  the  day  of  ,  18     ,  deponent 

[caused  to  be]  served  on  plaintiff's  attorney,  a  notice  of  appearance  on  behalf 
of  said  defendant  Y.  Z.,  and  due  demand  of  a  copy  of  the  complaint  [as  ap- 
pear? from  the  annexed  affidavit  of  O.P.];  but  no  copy-complaiat  has  been 
served,  to  the  knowledge  or  belief  of  deponent. 

1285.  Neglect  to  serve  other  defendamts.^—Ti..  That  this  action  was  com- 
menced by  [personal]  service  of  the  summons,  a  copy  of  which  is  hereto  an- 
nexed, on  the  defendant,  Y.  Z.,  on  the  day  of  ,18  ,  as  deponent  is 
informed  and  believes;  and  the  defendant  W.  X.  is  a  necessary  party  to  a 
complete  determination  of  the  matters  in  controversy,  and  to  the  protection 
of  the  rights  of  this  defendant,  as  appears  by  the  complaint  [and  the  answer  of 
this  defendant],  on  file  in  this  action.  That  although  the  said  W.  X.  might 
have  been  served  with  the  summons  in  this  action  by  reasonable  diligence, 
the  plaintiff  has  wholly  omitted  to  serve  him;  and,  as  deponent  is  informed 
and  believes,  has  made  no  efforts  to  do  so,  and  said  defendant  W.  X.  has  not 
appeared  in  the  action^  although  days  [or,  months]  have  elapsed  since 
the  service  of  this  defendant,  and  \Jiere  state  briefly  the  stage  to  which  the  cause 
has  arrived;  and  any  other  acts,  such  as  filing  of  lis  pendens,  which  show  the 
unreasonableness}. 

1236.  Neglect  to  proceed  to  trial.^] — II.  That  this  action  was  brought  for 
[indicate  cause  sufficiently  to  show  whether  the  cause  was  triable  at  circuit  or 
special  term,  and  if  in  the  supreme  court,  add  :  and  that  the  place  of  trial  is  the 
county  of  ],  and  \in  theflrsi  district  if  Mule  36  is  relied  on,  add;  of 

fact]  was  joined  [as  to  all  the  defendants]  On  the  day  of  last  [but 

has  not  been  noticed  for  trial  by  said  defendant.]*  That  a  circtut  court  [or, 
a  special  term  of  this  court],  was  held  at  ,  in  and  for  said  county  [or, 

a  trial  term  of  this  court  was  held],  on  the  day  of  last  past; 

-  N.  T.  Code  Civ.  Pro.,  %  480.  may  move  for  a  dismissal  as  to  him- 

\N.    T.    Code    Civ.   Pro.,  §831.  self.     Salters  v   Pruyn,  15  Abb.  Pr., 

The  moving  defendant  may  ask  costs  334,  if  a  separate  judgment  could  be 

for  himself,  tut  not  for  the  defendant  had  against  him.    M.    Y.  Code  Civ. 

not  served.    Travis  v.  Tobias,  7  How.  Pro.,  §  823.    K  a  separate  judgment 

Pr.,  90.  could  not  be  had,  he  should  bring  on 

'  The  court  has  inherent  power  to  the  cause  for  trial,  and,  if  plaintiff 

dfemiss  for  unreasonable  neglect  to  does    not   appear,  take   a   dismissal 

prosecute.    Sebring's   Admr.   v.  Se-  there. 

bring's  Admr.  ifielow  cited);  Bancroft  *  The  clause  in  brackets  though 
V.  Sawin  {Mass.,  1887),  3  New  Eng.  usual,  is  not,  perhaps,  essential.  He 
Bep.,  308,  and  cas.  cit.  And  see  14  is  not  boimd  to  notice  the  cause,  and 
.455.  Pr.,  N.  8.,  47,  note.  This  power  his  doing  so  should  not  prejudice 
is  recognized  and  regulated  by  N.  T.  him.  Bowles  v.  Van  Home,  11  Abb. 
Code  Civ.  Pro.,  %  833.  And  the  de-  Pr.,  84  ;  s.  c,  19  How.  Pr.,  346;  Cor- 
fendant  has,  subject  to  the  discretion  bett  v.  Claflin,  17  Abb.  Pr.,  418.  To 
of  the  court,  a  right  to  dismissal,  even  the  contrary,  where  he  failed  to  ask  a 
after  long  delay  to  move  for  it.  Se-  dismissal  at  the  circuit  under  his  no- 
bring's  Admr.  v.  Sebring's  Admr.  {N.  tiee:  Miller  v.  Eing,  18  id.,  344.  De- 
/.,  1887),  10  Abb.  Pep.,  198.  The  lay  to  prosecute  a  reference,  is  equal- 
former  practice  is  stated  in  Winchell  ly  cause  for  dismissal.  Ellsworth  v. 
0.  Martin.  14  ^55.  Pr.,  47.  If  defend-  Brown,  16  Hun,  1;  56  How.  285; 
ant  has  been  served  h«  should. show  Mancello  v.  Bellrude  (_Cal.,  June  16, 
that  he  Las  answered.    One  of  several  1886),  11  Pacific  Sep.,  508. 
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and  that  the  said  plaintiff  did  not  notice  the  action  for  trial  [or,  that  said 
plaintiff  having  noticed  the  action  for  trial,  did  not  proceed  and  tiy  the  same] 
then,  according  to  the  practice  of  this  court ; '  and  that  issues  of  a  later  date 
were  tried  at  the  said  circuit  [or,  term],  in  the  regular  order  of  the  calendar. 


Form  No.  1237. 
Notice  of  motion  (or  order  to  show  cause)  to  dismiss  action. 

[Move  the  court  as  in  Form,  488,  j?.  1,  or  take  wder 
returnable  iefore  the  court;  see  p.  491,  stating  order  desired, 
thussi  directing  that  this  action  be  dismissed  [as  against  said 
Y.  Z.]  for  want  of  authority  on  the  part  of  A.  T.  to  bring  this 
action,^  and  charging  said  A.  T.  personally  with  the  costs 
thereof,  and  of  this  motion ;  and  for  such  other  relief  as  may 
be  just. 

[Or,  for  plaintiff's  unreasonable  neglect, to  proceed  therein 
against  said  defendant,  and  for  such  other  relief  as  may  be 
just,  with  costs  of  this  motion.] 

[^Or,  for  unreasonable  neglect  to  serve  a  copy  of  the 
complaint  duly  demanded  and  for  such  other — c&c,  as  above.] 

[^Or,  for  unreasonable  neglect  to  serve  the  summons  upon  a 
necessary  co-defendant  and  for  such  other — tfec,  as  above.] 

[Or,  because  brought  without  leave  and  for  such  other — 
d'jc,  as  above.} 

Form  No.  1238. 

Order  dismissing  tuition  without  trial. 

[Title  (court  order)  and  recitals  as  in  Form  493,  p.  4,  of  this 
Volume.l 

Oedeeed,  that  the  plaintiff's  complaint  herein  be  and  the 

'  The  affidavit  should  state  where  on.    What  the  cause  of  action  is,  is 

the  venue  is  laid;  that  the  cause  was  not  essential  to  be  stated  (Giifflng  «. 

noticed  for  trial,  and  was  not  tried;  or  Thurman,  2  How.  Pr.,  275),  unless 

that   it  was  not   noticed,  and  that  the  motion  is  on  the  part  of  one  of 

a  circuit  was  held  at  which  it  might  several  defendants,  in  which  case  the 

have  been  tried.    Johnston  ».  Davis,  affidavit  should  show  the  cauBe  of  ac- 

1  How.  Pr.,  339 ;  Brooks  v.  Hunt,  3  tion  to  be  one  on  which  a  separate 

Oai.,  128;  B.C.,  Col  <&  O.  Cos.,  444;  judgment  might  be  asked. 
Walsh  V.  Hill,  SJohna.,U6;  Anony-         'It  is  not  enough  to  show  that 

mous,  6  Cow.,  388;  Boy  v.  Thomp-  plaintiff  does  not  desire  to  prosecute 

son,  1  Duer,  636;  s.  c,  8  Ebw,  Pr.,  the  action.   Boston  Tunnel  Co.  e.  Mc- 

253.    Stating  that  issue  was  joined,  Keazie,e7  Cal.,485;8Paeif  Sep.,W. 

without    saying    issue    of    met — ^is  As  to  motion  by  the  party  misreprfr 

enough  (Saratoga  Mutual  Ins.  Co.  v.  seated,  see  Brigham  «.  McDoweU,  19 

Duram,  3  Sill,  451),  except  in  the  JTeS.,  407;  27  JTw^AMesfem  iSep..  884. 
first  district,  where  Rule  36  is  relied 


INTEELOCTJTOEY  PROCEEDINGS.— V.  DISMISSAL.  615 

same  hereby  is  dismissed  [state  ground,  as  thus :  for  want  of 
jrosecution]  with  dollars  costs  *  of  this  motion  [and  without 
prejudice*],  and  that  defendant  have  judgment  accordingly 
lea/oe  toproceed  may  he  added,  as  thAis^  unless  the  plaintiffs  shall, 
within  twenty  days  after  the  service  of  this  order  on  them  or 
their  attorney,  serve  the  complaint  on  said  T.  Z.  [or,  the  sum- 
mons on  said  W.  X.]  [or,  give  notice  of  a  motion  that  leave  to 
bring  the  action  be  granted  nunc  pro  tnine?  And  if  notice  of 
such  motion  is  given,  then  all  proceedings  of  both  parties  are 
hereby  stayed  until  the  hearing  and  decision  thereof]. 

Enter :  [signatv/re  of  judge  hy  initials  of  name  and  titi^.] 


Form  No.  1239. 
Order  absolute  after  conditional  dismissal.* 

At  a  special  term   [c&c,  as  in 
Form  493,  p.  4]. 
[Title  of  cause.} 

On  reading  and  filing  the   annexed  aflSdavit  of  Y.  Z., 
verified  the  day  of  ,18     [and  proof  of  due  notice 

of  this  motion  to  A.  B.],  and  after  hearing  Z.  T.,  of  counsel 
for  defendant,  and  A.  T.,  of  counsel  for  plaintiff  [or,  no  one 
appearing],  in  opposition  ;  now,  on  motion  of  Z.  T.,  attorney 
for  defendant : 

Ordered  [as  in  last  Form,  without  the  condition  or  leave 
reserved]. 

Form  No.  1240. 
Judgment  dismissing  action  without  trial. 

[Title  of  court  and  cause.] 

[Briefy  recite  circumstances  as  thus :] 

This  action  having  been  commenced  by  the  service  of  the 


'  As  to  the  power  to  give  judgment         *  Leave  to  sue  may  be  granted  in 

for  costs,  on  dismissing  for  want  of  opposition  to  a  motion  to  set  aside  the 

prosecution,  see  Thiem  v.  Madden,  37  proceedings.  Thayer  v.  Lewis,  4  Den., 

Eun,  371,  and  cases  cited.  269;  Walley  v.  Leonard,  3  How.  Pr., 

'  The  equity  practice  is  to  express  383;   Higgins   v.    Allen,   6   id..  30. 

that  a  dismissal  not  on  the  merits,  is  Though  this  practice  has  been  disap- 

without  prejudice.     Bennett  on  Lis  proved.   Much  v.  Carpenter,  5  Abb. 

Pendens,  133,  and  cases  cited.  But  by  Pr.,  335.    But  compare  Volume  I  of 

Jf.  T.  Code  Civ.  Pro.,  §  1309,  a  judg-  this  work,  p.  559. 
ment  of  dismissal  does  not  prevent  a         *  See  Volume  I,  p.  358,  as  to  condi- 

new  action  unless  the  judgment-roll  tional  orders, 
shows  that  it  was  rendered  upon  the 
merits. 
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summons,  without  a  copy  of  the  complaint,  on  the  defendant, 
and  the  said  defendant  having,  on  the         day  of  j  18    , 

served  on  the  plaintiff's  attorney  a  notice  of  appearance,  and 
demanded  a  copy  of  the  complaint,  and  due  proof  having 
been  given  to  the  court  of  such  notice  and  demand,  and  that  no 
copy  of  the  complaint  ha^  been  served  [and  the  court  having 
made  an  order  that  unless  plaintiff,  within  twenty  days  from 
service  of  such  order,  serve  a  copy  of  said  complaint ;  and  due 
proof  being  produced  by  the  affidavit  of  M.  N.  that  said  order 
was  served  on  the  plaintiff's  attorney  on  the         day  of  , 

and  that  no  copy-complaint,  has  been  served,  althoijgh  more 
than  twenty  days  have  elapsed],  now,-  on  motion  of  Z.  T.,  for 
the  defendant : 

\_0r  thus:  This  action  having  been  at  issue  and  pending 
in  this  court,  and  the  plaintiff'  having  failed  to  bring  the  same 
to  trial  according  to  the  course  and  practice  of  this  court  and 
younger  issues  having  been  tried  in  their  regular  order,  and 
the  defendant  having  moved  at  a  special  term  of  this  court  for 
a  dismissal  of  the  complaint,  with  costs,  and  the  said  motion 
having  been  granted  and  the  costs  adjusted  at  $  ;  now, 

therefore,  on  motion  of  Z.  T.,  attorney  for  the  defendant :] 

It  is  adjudged  that  the  complaint  of  the  plaintiff  be  and 
hereby  is  dismissed  with  costs  [without  prejudice]  and  that  the 
defendant  recover  of  the  plaintiff  the  sum  of  dollars, 

his  costs  as  adjusted,  and  that  he  have  execution  therefor. 

[Date.]  [Signature  of  clerk] 

Form  No.  1240a. 
Another  Form;  for  failure  to  furnish  particulars.' 

[  Title  and  recital  of  service  of  summons  and  complaint  as  in  other  cases;  avd 
proceed  .•]  and  an  qrcjer  ha,ving  been  made,  dated  on  the  day  of  , 

that  the  said  plaintiff's  attorney  should  deliver  to  the  said  defendant's  attor- 
ney_  an  account  in  writing  of  the  particulars  of  the  plaintifE's  demand  for 
which  this  action  was  brought  [or  show  cause  on  the  day  of  ], 

and  that  in  the  meantime  all  further  proceedings  in  this  cause  should  be 
stayed;  at  which  day,  the  plaintifE  not  having  delivered  the  particulars,  it 
was  ordered  [recite  order  as  thus;  for  other  forms  of  proceeding,  see  Nda.  1029 
to  1046:]  that  the  said  plaintiff's  attorney  should,  within  days,  deliver 

to  the  said  defendant's  attorney  an  account  in  writing  of  the  particulars  of 
the  said  plaintiff's  demand  for  which  the  said  action  was  brought,  and  that  in 
default  thereof  the  defendant  should  be  at  liberty  to  enter  judgment  of  dis- 
missing the  plaintiff's  complaint.  And  although  notice  of  the  said  last  men- 
tioned order  was,  on  the  day  of  ,  given  to  the  attorney  of  the 
plaintiff,  and  although  the  said  days  have  elapsed,  yet  the  said  attorney 
of  the  said  plaintiff,  having  not  delivered  to  the  said  defendant's  attorney,  or 
the  said  defendant,  any  account  in  writing  of  the  particulars  of  the  said 
plaintiff's  demapd  for  which  this  action  was  brought ;  and  the  court  having 
thereupon  ordered  judgment  as  herein  awarded,  and  defendant's  costs  having 
been  duly  adjusted  at  $  ;  now,  therefore,  on  motion  of  T.  Z.,  attorney 
for  defendant: 

It  is  adjudged  [dec.,  as  above]. 

'  See  Fleurot  «.  Durand,  14  Johns.,  329;  Ghitt.  Forms,  833. 
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ARTICLE   VI. 

ELEeTIOH   BBTWEEK   ACTIONS. 

Form  No.  1241. 
Order  th.at  plaintiff  elect  between  several  actions.* 

{Title  {court  order)  and  recitals  according  to  the  case  ^   see 
,^«irm  493,j?.  4.] 

Oedeeed,  1,  that  the  plaintiff  do  within  days  after 

service  of  a  copy  of  this  order  on  his  attorney,  make  his 
election  in  which  action  he  will  proceed,  and  notify  the 
same  in  writing  to  defendant's  attorney ;  and  if  he  shall  elect 
to  proceed  in  this  action  [or,  in  the  action  first  above  entitled] 
he  shall  stipulate  to  proceed  no  further  in  the  action  brought 
by  him  in  the  court  [or-,  second  above  entitled]  till 

the  further  order  of  this  court. 

2.  If  he  shall  fail  seasonably  to  elect  and  stipulate  as  afore- 
said to  proceed  in  this  action  only,  then  this  action  [or,  with 
•the  action  first  above  entitled,  then  said  action]  is  from  thence- 
forth to  stand  absolutely  dismissed  out  of  this  court  with 
»sts.^ 

Enter :  [signature  of  judge  Jyy  initials  of  name  and  title.] 


ARTICLE  VIL 

Issues  foe  tetal  by  jtiet. 

[The  power  to  award  an  issue  for  the  trial  of  an  interlocutory  or  inci- 
dental question  or  any  question  of  fact  not  in  issue  upon  the  pleadings,  will 
be  better  understood  in  connection  with  its  power  to  refer  such  question,  see 
References  and  Trial.] 

'  This-  motion.will  be  upon  afflda-  tions  are  in  the  same  court  and  place, 

vlt,  to  which  the  pleadings  should  be  entitle  in  both.    If  otherwise,  move 

annexed  except  such  as  may  be  al-  jn  one;  see  Volume  I,  p.  117. 

ready  on  file  in  the  action  in  which  ^  As  to  allowance,  <6ic.,  see  Form 

the  motion  was  made.    If  both  ac-  1338,  p.  615,  note  1. 
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AETICLE  Vni. 
Offee  of  judqmeht. 

1.  Object — speedy  judgment.  (1246.)  Notice  of  acceptance  of  offer 

2.  —  to  avoid  costs.  of  judgment. 

(1246.)  Affidavit  to  enter  judgment 

FoKMB.  on  accepted  offer. 

(1242.)  Offer  by  defendant  to  allow  (1247.)  AlEdavit  to  move  for  pay- 

judgment.  ment  of  sum  admitted  by 

(1243.)  Offer  by  plaintiff   to  allow  offer. 

judgment      on       counter-  (1248.)  Notice   (or    order  to  show 

claim.  cause)  thereon. 
(1244.)  Affidavit  to  authenticate  offer 
or  acceptance. 

1.  Olject — speedy  judgmemtJ] — Confessions  of  judgment 
and  consents  to  immediate  judgment  have  been  already  treated. 
Considered  as  tlie  means  of  obtaining  judgment,  the  power  of 
the  court  to  act  upon  consent  rests  upon  common  law  princi- 
ples, although  regulated  in  some  of  its  details  by  statute.* 

2.  —  to  avoid  costs.'] — For  the  purpose  of  enabling  defend- 
ants to  avoid  unnecessary  litigation  and  costs,  there  is  a  stat- 
utory remedy  allowing  an  authenticated  ofEer  to  submit  to 
judgment  for  such  relief  as  defendant  admits  the  plaintiff  is 
entitled  to,  so  that  plaintiflf,  if  he  refuses  to  accept  the  offer, 
shall  proceed  at  his  own  peril  as  to  costs;  but  if  the  offer  is 
accepted,  judgment  entered  thereon  extinguishes  the  entire 
claim.' 


OFFER  OF  JUDGMENT. 

Form  No.  1242. 

Offer  by  defendant  to  allow  judgment.? 

[Title  of  court  and  action.*'] 

The  defendant  [if  all  of  several  do  not  join,  name  each  of 

1  Vol.  1,  p.  591,  p.  634.  Also   in   Harris   «.   Equitable    Life 
"  Davies  «.  Mayor,  &c.,  of  N.  T.,    Assur.  Sec,  64  K  T.,  196;  where  it 

93  N.  T.,  250.  was  held,  under  the  circumstances, 

2  Sustained  in  Carpenter  v.  Kent,  equivalent  to  an  offer  to  restore  witti- 
11  Ohio  St.,  584 ;  Ossenkop  v.  Akeson,  in  the  rule  as  to  rescinding  for  fraud. 
15  Mbr.,  633;  19  Nortliw.  Sep.,  709,  *  The  statute  held  not  applicable 
and  2^.    T.   Code   Civ.  Pro.,  §  738.  to  proceedings  for  compensation  in 
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those  joining]^  offers  to  allow  judgment  to  be  taken  against 
him  \pr,  the  defendants  offer  to  allow  judgment  to  be  taken 
against  them]  herein  by  the  plaintiff  for  [here,  specify  the  sum, 
moperty  or  speoifio  relief  intended,^  cmd,  if  interest  is  intended 
specify  it,  with  the  dates  necessary  for  exact  computation^,  with 
costs.* 

[Signature  of  each  defendant  joining,  with  acknowl- 
[Bate.]       edgment;  or  signature  and  office  address  of], 

Attorney  for  defendant. 
[Address']  To  , 

Attorney  for  plaintiff. 

[Serve  at  least  ten  days  lefore  the  cause  is  to  he  reached? 
The  original  is  served  cmd  a  copy  retained.]^ 


eminent  domain.  Johnson  ®.  Sutliff, 
17  Nehr.,  423 ;  33  NwtTiwestern  Bep.,  9. 
It  is  applicable  in  all  classes  of  tic- 
Uom.  Bridenbecker  «.  Mason,  16 
How.  Pr.,  203. 

So  held  in  foreclosure,  Bathgate 
B.Haskin,  63  iT.  7:,  261;  Penfleld  v. 
James,  56  N.  T.,  659;  in  foreclosure 
of  mechanics'  lien,  Lumbard  ».  Syra- 
cuse, &c.,  R.  R.  Co..  63  iV".  T.,  390; 
in  ejectment,  Keese  ■».  Wyman,  8  How. 
Pr.,  88  (but  as  to  ejectment  for  non- 
payment of  rent,  see  Code  Civ.  Pro., 
|§  1504-1507  and  15  Alb.  L.  J.,  70.) 
As  to  damages  for  detention,  Code 
Civ.  Pro.,  §  1531. 

'  In  an  action  against  defendants 
severally,  or  jointly  and  severally  lia™. 
ble,  as  to  whom  the  action  might  be 
severed  and  separate  judgments  taken, 
either  one  or  more  of  such  severable 
defendants  can  make  ap  offer  on  be- 
half of  themselves  alone.  Bannerman 
».  Quackenbush,  17  Abb.  N.  C,  103. 

In  an  action  against  several  on  a 
liability  wholly  joint,  all  must  unite, 
or,  as  to  those  who  do  not  unite,  there 
must  be  default  before  judgment  can 
be  entered.  Id.,  and  cases  cited ;  Ever- 
son  ft  Gehrman,  1  Abb.  Pr.,  167. 

'  To  authorize  the  clerk  to  enter 
judgment,  the  offer  must  be  absolute, 
not  conditional.  Pinckney  v.  Childs,  7 
Bom..  660.  Compare  Hanna  ■».  Dex- 
ter, 15  Abb.  Pr.,  l36  n. 

It  is  not  essential,  however,  to 
specify  the  relief  in  the  offer;  it  may 
be  made  sufficiently  certain  by  a  ref- 
erence to  the  complaint.  Burnett  v, 
Westf^,45  Sow,  Pr.,  430. 


An  offer  to  pay  is  not  equivalent 
to  an  offer  to  allow  judgment.  Qiiin- 
ton  V.  Van  Tuyl,  30  Iowa,  554. 

.  3  Compare  Johnston  v.  Catlin,  57 
N.  T.,  653,  and  Smith  ».  Bowers,  15 
Weekly  Dig.,  485. 

It  is  essential  to  offer  costs.  Ran- 
ney  v.  Russell,  3  I>uer,  689. 

It  is  not  safe  to  say  "  costs  to  date," 
for  this  proposes  to  preclude  plaintiff 
from  costs  of  entering  judgment,  &c. 
Leslie  v.  Walrath.  45  Hun,  18. 

*  Signature  is  essential.  Ossenkop 
c.  Akeson,  15  Nebr.,  623. 

If  the  signature  is  not  by  the  attor- 
ney of  record  it  better  be  by  the  defend- 
ant himself.  In  that  case  have  it  ac- 
knowledged ;  see  Vol.  I,  p.  1.  If  by  the 
attorney,  the  verification  given  in  the 
next  form,  is  essential,  Riggs  v.  Way- 
dell,  78  N.  T.,  586.  If  omitted,  the  bet- 
ter practice  is  to  return  the  offer  with 
notice  of  refusal  to  accept ;  but  it  is  not 
necessaiy  to  do  so  (McFarren  «.  St. 
John,  14  Hun,  387) ;  nor  on  doing  so, 
to  assign  that  as  the  reason.  The  de- 
fect is  not  amendable.  Werbolows^ 
V.  Greenwich  Ins.  Co.,  14  Abb.  N.  v., 
96. 

If  the  defendants  are  a  firm,  signa 
ture  by  one  of  them  is  not  enough 
without  affidavit  to  authority  from 
the  others. 

=  Hermann  v.  Lyons,  2  Abb.  N.  C, 
90;  8.C.,  10  Hun,  111;  Mansfield  v. 
Fleck,  23  Minn.,  61. 

6  But  admission  of  "  due  service  of 
a  copy"  waives  the  objection  that  the 
original  was  not  served.  Noonan  v. 
Smith,  18  Mb.  N.  C,  837. 
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Form  No.  1243. 

Offer  by  plaintiff  to  allow  judgment  on  counter-claim.' 

[Title  of  court  and  action.} 

The  plaintiff  offers  to  allow  judgment  to  be  taken  against 
him  by  the  defendant[s]  for  dollars,  with  costs  [or,  to 

be  taken  against  the  defendant  for  the  sum  of  dollars, 

and  against  the  plaintiff  in  favor  of  the  defendant  for  costs]. 
[Bate.]        [Signature  of  plaintiff  with  achiowledment,  or 
signature  and  office  address  of—  - 
Attorney  for  plaintifi.1 
[Address-]  To  ,  ,      '  ■• 

Attorney  for  defendant. 


Form  No.  1244. 

Affidavit  to  authenticate  attorney's  offer  or  acceptance. 

[Entitle  in  the  cause,  unless  indorsed  or  un- 
derwritten on  offer  or  acceptance.] 
[  Venue.] 

Z.  T.,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney  for  [or,  one  of  the  attorneys  for] 
the  defendant  Y.  Z.  [or,  the  plaintiff — naming  the  pa/rb\f  mak- 
ing the  offer  or  acceptance]  in  the  above  entitled  action. 

II.  That  deponent  is  duly  authorized  by  said  to 
make  the  annexed  [or,  within — or,  foregoing]  offer  of  judg- 
ment [or,  acceptance  of  offer  of  judgment],  on  behalf  of  said 

,  and  has  subscribed  the  same,  pursuant  to  siich  au- 
thority. 

[Jurat.]  [Signature.] 

Form  No.  1245. 
Notice  of  acceptance  of  offer  of  judgment. 

[Title  of  court  and  action.] 

Please  take  notice  that  the  plaintiff  [or,  the  defendantj 
hereby  accepts  the  offer  of  the  defendant  [naming  who,  if  part 

'  N,  7.  Code  Giv.  Pro.,  §  739.    See  notes  to  last  Form. 
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of  seoeralr—or  if  plairvt/iffh  offer— oi  plaintiff],  to  allow  judg- 
ment to  be  taken  against  him  in  this  action  [for  the  sum  of 
dollars],  with  costs. 

{Date.]         {Signature  of  party  with  achnOwT/edginent ;  or 
signature  and  office  address  of — 
Attorney  for 
Adding  affidavit  as  in  Form  1244.] 
[Address}  To  , 

Attorney  for  defendant. 


Form  No.  1246. 
Affidavit  to  enter  judgment  on  accepted  offer. 

[Title  of  court  and  action.'] 
[  Venue.] 

A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  [the  managing  clerk  in  the  office  of]  the  attor- 
ney for  the  plaintiff  in  this  action. 

II.  That  on  the  day  of  j  18  j  tlie  defendant 
T.  Z.  [by  Z.  T.,  his  attorney],  served  upon  said  attorney  for 
the  plaintiff  the  annexed  written  offer,  subscribed  by  said  de- 
fendant [or,  subscribed  by  said  attorney  for  the  defendant,  and 
duly. authenticated  by  his  affidavit  thereto  annexed],  to  allow 
judgment  to  be  taken  against  said  Y.  Z.  in  this  action,  for  [the 
sum  of               dollars],  with  costs  [or  state  special  relief]. 

III.  That  on  the  day  of  ,  18  ,  and  within  ten 
days  after  the  service  of  said  offer  as  aforesaid,  the  plaintiff  ac- 
cepted the  same,  and  served  upon  said  def endant['s  attorney]  a 
written  notice  of  acceptance,  subscribed  by  defendant,  of  which 
a  copy  is  [f^,  subscribed  by  defendant's  attorney,  and  duly  au- 
thenticated by  his  affidavit,  of  which  notice  of  acceptance  and 
aflBdavit  copies  are]  hereto  annexed. 

lY.  That  the  items  of  expense  and  dislbursements  embraced 
in  the  annexed  bill  of  costs  have  been,  or  will  be;  necessarily 
incurred  by  the  plaintiff  in  this  action,  according  to  deponent's 
knowledge  or  belief.  _  , 

[Jurat]  [^Signature.'] 
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Form  No.  1246a. 
Jndg:ment  on  accepted  offer. 

[Title  of  court  and  action.] 

The  summons  in  this  action  having  been  duly  [personally] 
served  on  the  defendant,  and  the  defendant  having  appeared 
and  oflFered  in  writing  to  allow  judgment  to  be  taken  against 
him  for  the  sum  of  dollars,  with  costs ;  and  the  plaintiff 

having  within  ten  days  thereafter  accepted  said  offer ;  Sow,  on 
motion  of  A.  T.,  plaintiff's  attorney. 

It  is  ADJtTDGED,  that  the  plaintiff  A.  B.  recover  of  the  de- 
fendant Y.  Z.  the  sum  of  dollars,  with  dollars  costs, 
amounting  together  to             dollars. 

Form  No.  1247. 
Affidavit  to  move  for  payment  of  snm  admitted  by  answer.' 

[Title  of  court  and  cause.] 
[  Venue."] 

J.  L.  L.,  the  plaintiff's  attorney  herein,  being  duly  sworn, 
says,  that  the  answer  served  herein  admits  %        to  be  due  plaint- 
iff', and  that  the  annexed  notice  of  offer  to  allow  judgment  was 
served  on  deponent,  by  defendant's  attorney  herein,  on  the 
day  of  J  18    ,  and  that  the  plaintiff  has  not  accepted  said 

offer,  and  the  time  to  accept  the  same  has  expired. 

{Jurat]  [Signature.] 


Form  No.  1248. 
ITotico  (or  order  to  show  cause)  thereon. 

[Title,  <&c.  {moving  on  pleadings  and  offer  and  affdomit  to 
facts)  as  in  .Form  488  or  491,  suhstitniting  for  the  itcUic  clause 
between  the  i^  a/nd  T :]  that  the  defendant  pay  to  the  plaintiff 
the  part  of  the  plaintiff's  claim  admitted  to  be  just,  to  wit,  the 
sum  of  dollars,  with  interest  thereon  from  the 

day  of  )  18    ,  with  costs  of  the  action  to  the  time  of  the 

service  of  said  offer  to  allow  judgment,  without  prejudice  to 
the  continuance  of  the  action  for  the  balance  claimed  to  be  due, 
and  with  costs  of  this  motion,  and  for  such' other  [&c?^. 

t  Sustained  by  Wireman  «.  Remington,  &c.,  Co.,  39  Bwier.  Ct.  (J.  &  S.), 
815. 
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AETICLE  IX. 
Offer  to  liquidate  damages. 

FOBMS. 

(1249.)  Offer  to  liquidate  damages.  (1250.)  Notice  of  acceptance  thereof. 

Form  No.  1249. 
OfEier  to  liguidate  damages.' 

[TiUe  of  covH  and  action.'] 

The  defendant  [if  one  qf  several  not  jointly  liable,  name 
Am]  hereby  offers  that  if  he  fail  in  his  defense  in  this  action, 
plaintiff's  damages  may  be  assessed  at  the  sum  of  dollars. 

[Date.]        [Signature  qf  defendant,  with  acknowledgment, 
or  signature  and  office  address  of] 

Attorney  for  defendant. 
[Address]  To  , 

Attorney  for  plaintiff, 
[If  subscribed  by  attorney  or  by  one  of  the  several  partners, 
(fee,  add  affidavit;  see  Form  1244.] 


Form  No.  1250. 
Notice  of  acceptance  thereof.* 

\TiM  of  court  amd^  action^ 

Please  take  notice,  that  plaintiff  hereby  accepts  tlie  offer  of 
the  defendant  \if  cme  of  several,  name  him],  that  if  he  fail  in 
his  defense  herein,  the  plaintiff's  damages  be  assessed  at  the 
snm  of  dollars. 

[Date.]  [Signature  of] 

Attorney  for  plaintiff. 
[Address]  To  , 

Attorney  for  defendant. 
[^subscribed  by  attorney  or  by  one  of  several  partners, 
(fee,  add  affidavit;  see  Farm  1244.] 

'  This  offer,  which  is  allowed  by  his  expenses  of  preparing  for  trial, 

S.  7.  Code  OvB.  Pro.,  §  736,  in  actions  unless  plaintiffs  damages  are  assessed 

on  contract,  must  be  served  with  the  at  a  larger  sum. 
answer.    If  not  accepted,  it  has  the         »  To  be  served  with  or  before  uo- 

cffect  of  entitliDg  defendant  to  recover  tice  of  trial. 
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AETIOLE    X. 
Payment  into  Coubt. 


[For  voluntary  payment,  to  obtain  interpleader,  see  p.  529.  For  compul- 
sory payment  of  sum  admitted  to  be  due,  see  p.  348.  For  payment  of  pro- 
ceeds of  sale  under  judgment,  see  a  later  chapter.] 


FOKMS. 

(1261.)  Order  allowing  money  to  be 
paid  into  court. 

(1262.)  Notice  of  payment  into  court. 

(1253.)  Certificate  that  money  has 
been  paid  into  court, 

(1254.)  Notice  of  acceptance  of  pay- 
ment. 


(1255.)  Affidavit  to  obtain  order  for 

payment  out  of  money  in 

court. 
(12B6.)  Notice  of  motion  (or  order  to 

show  cause)  thereon. 
(1257.)  Order  for  payment  of  money 

out  of  fund  in  court. 


Form  No.  1251. 
Order  allowing  money  to  be  paid  into  court* 

[^Name  qfl  Court  [or  if  a  court  order\.  At  a  special  term  [cfcc, 

as  in  Form  493,  j?.  4], 

On  reading  and  filing  the  annexed  [complaint  and  answer 


'  The  power  of  the  court  to  allow 
voluntary  payment  into  court,  byway 
of  narrowing  or  superseding  the  issue 
raised,  is  inherent.  Dakin  ».  Dunning, 
7  mil,  30;  Wilson  «.  Dbran,  39  Hun, 
88.  But  the  practice  has  been  extend- 
ed and  regulated  in  some  detail  by 
statute.  N.  T.  Code  C««).Pm,  §^731- 
734,  744:  -     -         ■■  - 

Payment  into  court  in  ejectment 
for  non-payment  of  rent,  see  JV.  T. 
Code  Civ.  Pro.,%%  1506, 1508.  On  fore- 
closure commenced  for  non-payment 
of  an  instalment,  Id.,  §§  1634,  1635. 

The.  order,  which  was  a  common 
order  under  the  fortner  practice,  and 
is  usually  made  ex  parte  now,  may  be 
applied  for  on  affidavit,  or  on  the 
pleadings,  or  even  the  complaint  alone.  ' 
And  doubtless  may  be  made  by  a 
judge.     Volume  I,  p.  133. 

It  is  the  better  practice  always  to 
take  anTd^fler  giving  leaver '  "Wilson 
«.,Doran,  39  Hun,  88.  Payment  to 
the  clerk  without  such  leave  has  been 
held  ineffectual.  Davidson  «.  Lamp- 
rey, 16  Minn.,  415.  • 

The  clerk  ought  not  %o  receive 


money  offered  as  paid  into  court, 
without  an  order  authorizing  it.  Ba- 
ker V.  Hunt,  1  Wend.,  103  (holding 
that  therefore  he  might  return  it  and 
was  not  thereafter  liable  to  plaintiff  as 
if  he  had  kept  it). 

Compulsory"  payment  of  a  sum  ad- 
mitted has  already  been  treated— p. 
348. 

The  court  has  inherent  power  to 
require  its  officer,  having  possession  of 
a  fund  in  litigation  (Matter  of  Swer- 
arton,  30  FeeAZy-Dz^.,  378,  attorney); 
or  one  who  obtained  possessiop  of  the 
fund  by  judicial  appointment  which 
he  has  since  resigned  (People  ex  rel. 
Dennis  v.  Kent  Circii't  Judges'„(McA., 
1886)  3  -Nafrfhweatern  Bep.,  644,  special 
administrator);  or  any  one'  who  has 
wrongfully  Withdrawn  a  fund  from 
the  court  (Osborn  «.  United  States,  91 
U.  8,  474),  to  refund  it.  Compare, 
as  to  other  remfedies  also,,  Keiley  v. 
Dusenbury,  'iZ Super.  Ct.(J.  &B.),W 
(^ffl'd  in  77  if.  K,  597,  without  dpin', 
ion);  DeBussierreu.  Holladay,  44^. 
N:  0;,111,:113,  note. 
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herein  and  affidavit  of  M.  "N".],  and  on  motion  of  Z.  T,,  attor- 
ney for  the  defendant  herein, 

Okdeeed,  1.  That  defendant  have  leave  to  bring  into  court 
the  sum  of  dollars,  admitted  by  him  to  be  due  the  plaint- 

iff herein,  together  with  dollars,  plaintiff's  costs  to  date. 

2.  That  thereupon,  unless  the  plaintiff  shall  accept  the  same 
in  full  discharge  of  this  action,  the  same  shall  be  deducted  from 
any  recovery  herein,  and  the  same  shall  be  paid  out  of  court  to 
the  plaintiffs  [or  their  attorney  Z.  T.]  ;  that  on  the  trial  of  the 
issue  [to  be]  joined  herein  the  said  plaintiff  shall  not  be 
permitted  to  give  evidence  for  the  sum  so  brought  into  court. 

Enter:  [signature  of  judge  hy  initials  of  name  cmd  title.] 

[File  cerUfed  copy  with  the  depositary.  ^.  Y.  General 
SuteSflTo.  68,  of  1888.] 


Form  No.  1252. 
Notice  of  payment  into  court.' 

^[Title  of  court  and  action.'] 

Please  take  notice,  that  the  within  is  a  copy  of  an  order 
entered  in  this  action  on  the         day  of  j  18    ;  and  that 

the  said  sum  of         dollars  has  been  duly  paid  into  court,  pur- 
suant thereto. 

[Date.]  [Signature  and  office  add/ress  of\, 

[Address]  To  ,  Attorney  for 

Attorney  for 


Form  No.  1253. 

Certificate  that  money  has  been  paid  into  conrt.* 

[Title  of  court  and  action.] 
[  Venue.] 

The  undersigned,  M.  N.,  treasurer  of  the  County  of 
[or,  chamberlain  of  the  city  and  county  of  New  York],  hereby 
eertifies  that  on  the  day  of  ,  18    ,  Y.  Z.,  defendant 

herein  [or,  the  sheriff  of  said  county],  deposited  in  this  court 

'  JT.  r.  Code  an.  Pro.,  §  732;  Plat-         »  N.  Y.  Code  Cw.  Pro.,  §  745. 
ner  «.  Lehman,  26  Hun,  374 
Vol.  n.— 40 
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the  sum  of  dollars,  pursuant  to  the  order  of  which  a  copy 
is  annexed  [or  otherwise,  as  thus :  as  having  been  paid  to  him 
by  Y.  Z.,  the  defendant,  in  lieu  of  an  undertaking  of  bail  in 
this  action"}.* 

[Date.'l  [Signature  of\ 

Clerk  of  county. 


Form  No.  1254.' 
Notice  of  acceptance  of  payment. 

[Title  of  court  omd  cause.] 

Please  take  notice,  that  the  plaintift'  accepts  the  sum  of 
dollars,  paid  by  you  into  court,  in  satisfaction  of  the  claim 
in  respect  of  which  it  is  paid  in. 

[I)  ate.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  plaintiff. 

Attorney  for  defendant. 


Form  No.  1255. 
Affidavit  to  obtain  order  for  payment  out  of  money  in  court.' 

[Title  of  court  and  action.] 
[  Venue.'] 

T.  Z.  being  duly  sworn,  says  : 

I.  That  he  is  the  defendant  above  named  [or  oihermse  state 
relation  to  the  cause.] 

II.  [State  ciroumstances  of  jpayment  into  court  and  show 
appUcanfs  right.^] 

'  As  to  title  to  such  deposits,  see  a  petition  is  more  appropriate  if  per- 

note  In  18  Abb.  Sf.  O.,  323.  sons  not  parties  to  the  action  apply  or 

2  N'.  T.  Code,  Civ.  Pro.,  g8  742, 748;  are  to  be  notified  and  heard,  and  it  is 
Johnson  v.  Covert,  3  Month.  L.  Bui.,  also  commonly  resorted  to  where  a 
91;  Mela  D.  Geis,  3  Civ.  Pro.  B.  contest  is  expected  and  the  formal 
(Browne),  152.  trial  of  an  issue  desired.    See  Volume 

3  See  Tun&tall «.  Winton,  31  Hun,  I,  p.  381,  &c. 

331.  «  As  to  the  right  in  case  of  a  tardy 

Thecourtmayact  upon  motion  on  application  after  partial  distribution, 

affidavits;  but  the  Court  of  Chancery  see  In  re  Howard,  9  Wall,  175;  Kerr 

was  accustomed,  except  in  clear  cases  ».  Blodgett,  48  N.  T.,  62 ;  and  16  AH. 

(Heathcote  ®.  Edwards,  Joe.,  504;  01-  Pr.,  137;  and  see  pp.  221,  222,  and 

iver  v.  Burt,  1  Beav.,  583),  to  require  a  notesj  in  this  Volume, 
petition.    Under  the  present  practice 
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III.  [If  order  to  ^how  cause  is  asTced,  state  as  on  p.  2.] 
\Jurat^]  [Signature.] 

[Append  eertifioate  of  deposilmry  showing  amount  of  fund  ; 
md  amy  consent  of  a  party  relied  on,  cbchnowledged}] 


Form  No.  1256. 
Notice  of  motion  (or  order  to  show  canse)  thereon.' 

[Title  and  recitals  as  in  Form  488  or  491,  stating  relief,  as 
thus:']  requiring  M.  N.,  county  treasurer  [or,  county  clerk — or, 
chamberlain  of  the  city  and  county  of  New  York],  to  pay  to 
the  defendant  Y.  Z.  or  his  attorney  dollars,  the  amount  of 

defendant's  costs  in  this  action,  out  of  the  sum  of  dollars 

deposited  by  the  plaintiff  with  said  in  lieu  of  the  usual 

unddrtaking  required  by  law  on  the  granting  of  an  order  of 
arrest. 


Form  No.  1257. 

Order  for  payment  of  money  out  of  fund  in  court.' 

[Title  of  action.]  At  a  special  term  [c6o.,  as  in 

Farm  493,^.  4]. 

[Title  (court  order)  and  recitals  according  to  the  case;   see 
Form  493,  p.  4,  stating  relief  as  thus  .■]* 

Oedeeed,  that  said  motion  be  and  the  same  is  hereby  grant- 
ed, and  the  [clerk  of  the  city  and]  county  of  is  hereby 
directed  to  pay,  out  of  the  funds  remaining  on  deposit  in  his 
hands  to  the  credit  of  this  action,  to  the  defendant,  [or  to  T.  Z., 
his  attorney,^]  the  sum  of  dollars  [being  costs  awarded'! 
defendant  by  the  order  and  remittitur  of  the  Court  of  Appeals, 

'  Consents  to  payment  must  be  ac-         ^  That  an  ex  parte  order  may  pre. 

knowledged.    See  N.  T.  Qen.  Bulea,  tect  the  treasurer,  see  People  ex  rel. 

No.  12,  of  1888,  and  Volume  I,  p.  2.  Morris  «.  Randall,  73  W.  Y.,  416.  But  , 

'  Serve  on  attorneys  of  all  who  see  iV.  Y.  Qen.  Bules,  No.  70,  of  1888. 
have  appeared.  N.  Y.  Gen.  Bules,  No.         "  As  to  the  power  of  the  attorney^ 

70,  of  1888.  of  record  to  receive  payment,  Hiller  v. 

'For  the  inherent  power  of  the  Prewatt,  87  jlfw«.,  431 ;  Spencer's  Ap- 

court  to  direct  that  a  deposit  taken  by  peal,  {Penn.,  1887)  8  Oentxal  5«fi.,.303i( 
It  as  a  security  be  passed  over,  see  Rus- 
seU  «.  Farley,  105  U.  S.,  433-443. 
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filed  herein  on  ,  18    ,  together  with  interest  on  said 

sum  to  this  date,  amounting  in  the  aggregate  to  the  sum  of 
$        ],  and  that  the  said  clerk  pay  the  balance  thereof,  to  wit 
the  sum  of  $         to  the  plaintiff  [or  to  A.  T.  his  attorney]. 
Enter :  [signature  of  judge  h/  mitiala  of  name  amd  Utle.] 

[Deliver  certified  copy  or  copies  according  to  N.  Y.  Om 
Rules,  No.  70,  of  1888.] 
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AETICLE   XI. 

Peefeeences  ok  the  Oaiendae. 

Forms, 

(1288.)  AfSdavit  to  obtain  preference  (1259.)  Notice  of  motion  to  put  cause 
on  the  calendar,  on  facts  on  preferred  calendar, 

not  appearing  in  the  papers.  (1260.)  Order  thereon. 

Form  No.  1258. 

Affidavit  to  obtain  preference  on  the  calendar,  on  facts  not  appearing 
in  the  papers.' 

[Title  of  court  and  action.'] 
[Verme.'] 

A.  B.,  being  duly  sworn,  says : 

I.  Iffere  state  the  ground  of  preference,  for  instance,  if 
under  subd.  6  :]  That  she  is  the  plaintiff  in  the  above-entitled 
action,  which  is  brought  to  recover  her  dower  in  lands  belong- 
ing to  her  late  husband,  as  appears  by  the  complaint. 

II.  That  she  has  no  sufficient  means  of  support  aside  from 
the  estate  in  controversy ;  that  her  income  is  wholly  derived 
from  [here  state  sov/rce,  if  any] ;  and  said  income  amounts  to 
less  than  dollars  per  week,  and  she  subsists  in  part  only  by 
the  charity  and  assistance  of  her  relatives  {naming  tJiem]  who 
reside  at  [or  otherwise  set  forth  facts  substantiating  the 
allegation]. 

III.  That  the  action  was  at  issue  on  the  day  of  , 
and  [state  earliest  time  at  which  it  ma/y  be  tried;  and  circum- 
(stwnces,  if  any,  as  to  dda/y,  which  m/xy  affect  the  a/pplicati(yn\. 

IV.  [If  order  to  show  coMse  is  ashed,  or  if  application  is 
ex  pa/rte  /]  That  no  previous  application  [c6c./  see  p.  2]. 

[Jurat.]  [Signature.] 

[Serve  copy  of  the  order  gwmg  preference,  with  or  hefore 
notice  of  argument.] ' 

'  Sustained  by  Tates  v.  Stiles,  15  pearing  by  guardian  ad   litem,  are 

Weekly  Big.,  113.  facts  appearing  on  the  pleadings, with- 

Affldavit  is  necessary  when  the  in  this  rule, 
grounds  of  preference  do  not  appear         '  In  this  particular  case  of  dower, 

on  the  pleadings.     The   official  or  the  order  may  be  ex  parte,  but  in 

representative  capacity  in  which  a  other  cases  notice  should  be  given 

party  sues,  aixd  the  infancy  of  one  ap-  (§  793),  and  in  this  case,  as  well  as  in 
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Form  No.  1259. 
Notice  of  motion  for  preference  in  appellate  conrt. 

[Title  of  court  and  cause.] 

Please  take  notice,  that  upon  the  pleadings  [and  proceedings 
— if  praoticcMe,  specify  what]  in  this  case,  and  upon  the  affi- 
davit of  A.  B.,  a  copy  of  which  is  hereto  annexed,  the  under- 
signed will  move  this  court  at  a  special  term  thereof,  to  be  held 
[at  chambers]  at  the  court  house  [or,  at  the  City  Hall],  in  the 
city  of  ,  in  and  for  the  county  of  [or,  will  move 

the  Hon.  J.  K.,  a  justice  of  this  court  at — specifying  place],^ 
on  the  day  of  ,  18     [if  motion  is  in  court,  add:  at 

the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard] ,  for  an  order  giving  this  cause  a  prefer- 
ence on  the  calendar  of  the  court  [or,  term],  on  the 
ground  [stating  ground,  as  thus :]  that  the  property  of  the 
defendant  is  held  under  an  attachment  issued  in  this  case,'  and 
for  such  other  and  further  relief  as  may  be  just. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  [defendant]. 

Attorney  for  [plaintiflE]. 


Form  No.  1260. 
Order  giving  preference  on  the  calendar.  ^ 

[Title  and  recitals  according  to  the  case  /  see  Forms  492  md 
493,  j?.  4.] 

Oedeeed,  that  this  cause  is  entitled  to  a  preference  as 
[indicating  ground] ,  and  that  it  be  placed  upon  the 
calendar  with  such  preference  [without  prejudice  to  a  motion 
by  the  plaintiff — or,  defendant — to  move  to  postpone  the  trial 
when  the  cause  is  reached,  if  in  the  opinion  of  the  justice  then 
presiding  cause  for  postponement  be  shown] . 

[Authentication  as  in  Form  491,  p.  3.] 

others,  the  order  must  be  served  Ibe-  give   preference  to  avoid  hardship, 

fore  notice  of  argument.     Bartlett  v.  Smith   v.   Keepers,  5    Civ.  Pro.  S. 

Musliner,  93  i\r.  T.,  646.  (Browne),  66;    s.   c,  66   Eow.  Pr., 

'  Bank  of  Attica  v.  Metrop.  Natl.  474. 

Bk.,  dl  W.  T.,  339;  iV.  Y.  Code  Civ.  For  other  cases  see  the  statutory 

Pro.,  §  793,  as  amd.  in  1888.  enumeration.    xT.  Y.  Code  Civ.  Pro., 

'  J/.  Y.  Gen.  Rules,  No.  36,  of  1884  §  791,  ifcc. 

and  1888,  which  provides  also  for  a  '  This  order  must  be  made  by  the 

defendant  held  under   arrest.    The  court  or  a  judge  thereof, 
court  also  have  an  inherent  power  to 
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AKTICLE    XII. 

Refeeenoes    (othee    than    foe    Tbial    of    Issues    on    the 

Pleadings). 

1.  Power  of  the  court.  partition    and    admeasure 

2.  The  practice.  dower. 

3.  Effeotof  reference  of  motion.  (1284.)  Summons  by  referee  to  appear 

personally. 

,  ^•,  X  ,^  J         o     .                 .  (128B.)  Order  that  books  and  papers 

(1261.)  Order  referrmg  a  question  not  be  deposited  with  referee 

ariamg  on  the  pleadings,  to  before  accounting, 

hear  and  determine.  (1286.)  Report  of   referee  on  ques- 

(1262. )  Order  referring  a  motion  or  a  tion  arising  on  motion  (con- 
question  arising  thereon.  tempt) 

(1263-1280.)  Statementsofspecialdi-  (1287.)  Exceptions  to  referee's  report, 

rections  suitable  to  be  in-  on  special  question  (assess- 

,  „  serted  in  fofegoing  Forms.  ing  damages  on  injunction 

(1281.)  Notice  of  bringing  on  motion  undertaking). 

„„  „^      after  reference.  (1288.)  Notice  of  motion  to  confirm 

(1282.)  Notice  of  hearing  before  ref-  referee's  report. 

„„„„   .  „®^®®'  (1289.)  Order  on  motion  to  confirm 

(1282a.)  Subpoena   to  attend  before  report. 

/,ooo\  /^  "^t    f  ^'  (1290.)  Order  sustaining  exceptions  to 

(1283.)  Oath  of  referee  on  special  ref-  referee's  report, 

ereuce  other  than  to  mate 

1.  Power  of  the  court.'] — The  iiiherent  power  of  the  court 
to  order  a  reference,  does  not  extend  to  delegating  thus  the 
judicial  power  to  hear  and  determine  an  issue  arising  upon  the 
pleadings.  It  does  enable  the  court  to  call  to  its  aid  a  referee 
to  take  testimony,  or  to  ascertain  facts,  in  an  interlocutory  pro- 
ceeding, or  to  take  and  report  testimony,  and  in  either  case,  with 
or  without  the  opinion  of  the  referee  ;  or  to  state  an  account, 
ascertain  the  competency  of  sureties  or  receivers,  superintend 
the  execution  of  a  deed,  or  perform  other  administrative 
functions,  in  aid  of  the  court;  and  under  the  New  York 
statute,^  on  a  reference  for  such  purposes  as  these,  or  on  any 
question  not  arising  on  the  pleadings,  the  referee  may  be 
directed  to  determine  the  question.* 

2.  The  practice.] — As  a  general  rule,  the  power  to  order  a 
reference  is  a  power  of  the  court,  not  a  power  of  the  judge.^ 

Orders  referring  issues  arising  on  the  pleadings  are  com- 

'  N.  7.  Code  Civ.  Pro.,  §  1015. 

'  See  note  in  18  Abh.  N.  C,  418,  on  reference  of  partly-tried  issues,  where 
this  distinction  is  illustrated. 

'  See  as  to  the  distinction.  Volume  I,  pp.  121, 133,  &c.    So  also,  by  §  2266, 
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monly  made  on  an  express  application  for  the  purpose,  which 
is  treated  under  the  chapter  on  Trials.  Orders  for  other 
references  such  as  form  the  subject  of  this  Article,  are  more 
commonly  made  incidentally,  in  disposing  of  a  motion  or  of 
an  application  on  which  the  court  would  otherwise  determine 
the  question  itself. 

The  duty  of  the  referee  should  be  clearly  indicated  in 
the  order,  to  avoid  the  embarrassment,  which  results  from 
uncertainty  under  an  ambiguous  order,  as  to  whether  he  is  only 
to  take  and  report  testimony,  or  is  to  find  the  facts,  and  whether 
he  is  to  give  his  opinion.^ 

3.  Effect  of  reference  of  motion.'] — If  a  reference  of  motion 
is  had,  and  full  proofs  taken,  and  the  order  thereon  is  such 
as  might  be  reviewed  by  appeal,  the  order  may  be  regarded 
as  res  adjudicata  and  binding  on  the  parties  in  a  sense  in 
which  an  order  made  on  affidavits  is  not.^ 


Form  No.  1261. 

Order  referring  a  question  not  arising  on  the  pleadings,  to  hear  and 

determine.' 

At  a  special  term  [c6c.,  as  in 
Form  Ifo.  493,^.  4]. 
[^Tifle  of  cause.} 

Upon   reading  and  filing  the  annexed   [stipulation  dated 

the  power  of  referees  to  pvinish  for  contempt  for  the  indemnity  of  the  party 
aggrieved,  is  conferred  only  on  referees  appointed  hy  the  court. 

'  A  reference  to  ascertain  and  report  a  fact  implies  the  power  to  take  tes- 
timony if  the  subject  is  only  to  be  ascertained  by  evidence.  (Story  t>.  Living- 
ston, XZPet,  359.  The  contrary  held  of  a  reference  "to  state  the  facts/' 
based  on  voluminous  testimony  already  taken  on  a  previous  reference.  Bur- 
ton V.  Peterson,  4  W.  N.  V.,  526.) 

But  under  such  reference,  without  directions  to  report  the  evidence,  a 
statement  of  the  conclusion,  without  the  testimony,  is  sufficient.  (Dorr  «. 
Noxon,  5  Sow.  JV.,  29;  Byington  «.  Hampton,  13  Iowa.  23;  Simmons  v.  Ja- 
cobs, 52  Me.,  148,  153;  B.  p.,  Bailey  v.  Myrick,  id.,  132.)  Otherwise  in  ac- 
tions, by  if.  T.  Gen.  Rule  No.  30,  of  1888. 

A  direction  to  take  and  report  proofs  or  evidence  does  not  justify  takings 
ex  parte  affidavits.    (Gumming  v.  Waggoner,  7  Paige,  603.)    The  finding  on  ■ 
a  reference  to  ascertain  facts  contested  on  a  motion,  does  not  conclude  the  ■ 
court  (Marshall  ».  Meech,  51  N.  K,  140.     Contra,  Brown  ®.  Marrigold,  50 
Sow.  iV.,  248);  much  less  when  the  reference  is  to  take  proof  and  teport 
opinion.    (Muhlenbrinck  «.  Pooler,  40  Hun,  526.) 

» Dwight  «.  St.  John,  25  N.  Y.,  203.  But  even  then  a  rehearing  or  renewal 
may  be  had.    Riggs  v.  Pursell,  74  N.  T.,  370,  380.     See  Vol.  I,  pp.  112.  333. 

'  This  is  unusual  It  would  be  the  the  stipulation  and  order  providefor 
better  practice  in  such  a  case  to  make    entering  an  order  upon  the  decision, 
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the  day  of  ,18    ,  and]  affidavit  of  M.  N.,  verified 

the       day  of  >  18    ,  and  on  motion  of  A.  T. : 

Obdeked,  that  the  question  [stating  it  as  thus,  as  to  what 
would  be  a  reasonable  counsel  fee  and  compensation  for  M.  L. 
&  B.,  attorneys,  for  services  performed  by  them  for  the 
defendant  and  the  estate  of  which  he  is  executor],  be  and  the 
'same  hereby  is  referred  to  L.  W.  L.,  Esq.,  counsellor  at  law,  to 
hear  and  determine  the  same,  and  that  he  proceed  and  report 
with  all  convenient  speed. 

[May  add  clauses  as  in  Reference  for  Trial  of  issues  on 
the  jpleadvngs.']    Enter:  [j&c.,  as  in  next  form.'] 

Form  No.  1262. 

Order  referring  a  motion,  or  a  question  arising  thereon. 

At  a  special  term  [o&c,  as  in 
Jfhrmi93,_p.i}. 
[Title  of  cause.] 

The  motion  of  the  plaintiffs  [for  an  injunction  against  the 
defendants  W.  X.  and  Y.  Z.,  and  that  a  receiver  of  the 
property  of  the  corporation  be  appointed]  and  for 

other  or  further  relief,  coming  on  to  be  heard  [if  referred  hy 
consent,  to  determine,  add:  and  both  parties  having  agreed,  in 
open  court,  that  it  be  referred  pursuant  to  section  1015  of  the 
Code  of  Civil  Procedure,  to  a  referee  to  determine  and  report 
upon  all  the  questions  of  fact  arising  upon  this  motion,  upon 
-^mentioning  pa/pers — and  the  parties  having  failed  to  agree 
upon  a  referee] : 

Oedeeed,  that  R.  F.,  Esq.,  of  ,  counsellor  at  law,  be 

and  he  hereby  is  appointed  referee  [pursuant  as  aforesadd']  to 
[determine  and  report]  with  all  convenient  speed,  upon  the 
questions  [of  fact]  arising  upon  said  motion.  [Add  sj>e.oial 
directions,  if  desi/red,  according  to  the  case.  See  helow,  and 
see  Forms  under  Teial.  For  order  referring  motion  as  to 
contempt  seepp.  590,  600.] 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 

STATEMENTS    OP    SPECIAL   DIRECTIONS    SUITABLE    TO    BE 
INSERTED    IN    PORBGOING    FORMS. 

1263.  Becital  where  reference  is  ordered  by  the  court  of  its  own  motion.^'] — 
Now,  at  the  instance  of  the  court  before  -whom  such  motion  was  heard :  Ob- 
DEBED,  that  it  be  and  it  hereby  is  referred  to  [cfec.]. 

or  that  the  report  should  be  brought  taken.     See  Matter  of  Bedford,  30 

before  the  court  for  confirmation  by  ^un,  551. 

notice,  or  should  be  filed  and  stand  '  Burnett  v.  Snyder,  41  Super.  Ct 

conflrmed  if  exceptions  were  not  duly  (Z.  &  S.),  343. 
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[Or,  and  it  appearing  that  a  proper  decision  of  said  motion  cannot  be  made 
until  an  examination  of  said  be  had:  Obderbd — d:e.] 

1264.  To  take  testimony  on  specific  question.'] — Ta  take-  such  evidence  as 
may  be  produced  by  the  respective  parties  herein  [or,  to  take  the  testimony  of 
M.  N.,  the  witness  therein  namedj  upon  the  question  whetlier  [<fic.]. 

1265.  To  take  evidence  as  to  truth  of  allegations.] — To  take  evidence  as  to 
the  truth  of  the  allegations  in  said  petition  [may  add :  and  of  any  defense 
thereto— or,  in  said  affidavit — or,  in  said  affldavits  on  both  sides],  and  report 
the  same,  with  his  opinion. 

1266.  Of  specific  question  of  fact  arising  on  motion  for  injunction.] — To 
take  proofs  on  said  question  of  fact  and  to  report  such  proofs  to  the  court. 
And  the  decision  of  plaintiffs' motion  for  a  preliminarj;  injunction,  ifec,  is 
hereby  reserved  until  the  coming  in  of  said  report.  The  injunction  granted 
by  the  order  not  show  cause  herein  continues  until  entry  and  service  of  an 
order  on  the  decision  of  the  motion.' 

1267.  Motion  as  to  moneys  in  hands  of  attorney.] — To  take  the  said  exam- 
ination of  the  parties,  and  of  said  J.  W.  P.,  who  is  required  to  appear  and 
submit  to  an  examination  before  said  referee,  and  such  other  proofs  as  shall 
be  produced  in  regard  to  the  right,  title  and  claims  of  said  J.  "W.  P.  to  the 
fund  or  any  part  of  the  fund  or  judgment  in  controversy,  the  defenses  there- 
to, and  the  liens  upon,  claims  to,  and  set  off  of  said  H.  against  said  fund,  and 
that  he  make  a  report  to  this  court  of  the  evidence  so  taken  and  of  the  facta 
deemed  by  him  to  be  established  thereby,  and  that  said  moneys  be  retained 
as  they  now  are  until  the  determination  of  this  proceeding  and  subject  to 
the  further  order  of  the  court  to  be  made  herein  concerning  their  disposition 
and  payment. 

1268.  To  take  oral  testimony  on  matter  in  affidamts.] — To  examine  on  oath 
the  parties  or  their  agents  [and  such  further  jor  other  witnesses  as  either 
party  may  produce  before  him]  upon  the  matters  stated  in  the  affidavit 
above  mentioned,  and  to  report  the  evidence  and  his  opinion  thereon.' 

1269.  Cross-examination  of  affiants,  and  further  proof  on  specific  questiom.] 
— To  take  the  cross-examination  of  the  said  afiBants  on  both  sides,  and  to  take 
such  further  proof  on  the  question  of  the  residence  of  the  defendant  E.  W. 
P.,  as  either  party  may  desire  to  produce,  and  to  report  the  same,  with  Ms 
opinion  as  to  whether  said  P.  was  or  was  not  a  non-resident  of  this  State 
at  the  time  of  issuing  of  the  attachment  herein. 

1269a.  Direeiionfor  resuming  motion.] — Said  motion  to  be  brought  up  again 
before  this  court,  at  special  term  [at  chambers],  upon  days  notice,  for 

hearing  and  decision  upon  such  report  and  opinion  of  said  referee  and  the 
testimony  taken  before  him,  as  well  as  on  the  ^davits,  filed  as  aforesaid. 

1270.  Direction  that  party  or  witness  appear  personally.] — That  the  [de- 
fendant] do  appear  [or,  produce  said  witness]  personally  before  said  referee 
and  submit  to  examination  touching  [<fcc.].^ 

1  This  is  now  a  convenient  prac-  '  See  also  fuller  Form  on  p.  638. 

tice,  especially  in  cases  of  great  im-  On  reference  of  an  ordinary  motion, 

portance.    CompareVol.  I,p.  440,  and  neither  the  court  nor  a  referee  can 

Stubbs  e.  Ripley,  39  Sun,  630,  626.  compel  a  party  to  attend  and  be  ex- 

s  Stafford  v.  Ambs,  8  Abb.  JV.  O.,  ammed  orally  as  a  witness,  Kingu. 

337;  Scott  v.  Williams,  14  Abb.  Pr.,  Leighton,  58  iV.  T.,3S3  {contra  Meyer 

70;  s.  c,  23  Sow.  Pr,  893.  ■».  Lent,  16  Ba/rb.,  539) ;  unless  it  may 

When  a  referee  appointed  to  take  be  by  granting  the  reference  condi- 

oral  proofs,  is  restricted  thereto,  docu-  tionally  in  a  case  where  granting  the 

ments,  especially  when  authenticated  primary  motion  is  discretionary.    See 

imder  statute,  may  be  put  in  evidence  v  ol  I,  p.  258.                                 , 

at  the  hearing.    Baker  v.  Woodward,  Other  witnesses  may  be  compelleo. 

13  Oreg.,  3 ;  6  Pacific  Sep.,  173.  Stubbs  v.  Bipley,  39  Hun,  620. 
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1271.  To  examine  prisoner  in  jail.} — To  examine  M.  N.,  as  to  laiatirtff  sub- 
ject], at  the  jail  in  the  city  of  ,  where  the  said  M.  N.  is  confined  [may 
fflS|,  said  examination  to  be  had  or  commenced  on  the  day  of  , 
18   ,at        o'clock,        M. 

1372.  Direction  to  produce  books.] — That  the  books  of  the  said  . ,  which 
may  contain  entries  or  evidence  relevant  to  said  question  [or,  issues]  be  pro- 
duced before  said  referee." 

1273a.  Or  thus:}— -Tixat  either  party  be  at  liberty  to  introduce  before  said 
referee  the  books  of  the  said  corporation,  to  wit  [designating  them],  and  any 
other  evidence  pertinent  or  relevant  to  the  questions  of  fact  arising  upon  said 
motion;  and  that  the  defendants  are  hereby  directed  to  produce  said  books  or 
such  of  them  as  the  plaintiff  shall  call  for,  before  the  referee  for  that  pur- 
pose, and  leave  the  same  with  the  referee  if  by  him  required. 

1373.  To  examine  account  of  special  guardian  after  objections  or  exceptions.] 
—To  examine  and  audit  said  account,  and  take  such  evidence  as  may  be  ad- 
duced before  him  by  either  party,  and  report  the  same,  with  his  opinion,  to 
the  court. 

1274.  To  take  etAdenee  of  various  claimants  on  specific  questions.] — To 
take  evidence  by  the  respective  parties,  and  judgment-creditors  referred  to  in 
the  petition  herein,  upon  the  following  questions,  viz.: 

1.  Did  the  sherifE  sell  on  aU  the  executions,  referred  to  in  the  petition 
herein,  at  once?  i 

3.  Did  he  sell  on  each  separately?  [and  so  on.] 

That  any  of  the  parties,  or  of  said  judgment-creditors,  may  take  evi- 
dence before  said  referee  on  two  days  notice  in  writing,  served  on  the  at- 
torneys for  the  other  parties,  or  judgment-creditors. 

That  this  motion  may  be  brought  on  before  Mr.  Justice  B,  at  ,  in 

the  city  of  ,  on  the  report  of  said  referee,  and  the  testimony  taken  by 

him,  by  any  party,  or  judgment-creditor,  on  two  days  notice  in  writing,  to 
be  served  on  the  attorneys  of  the  other  parties,  and  said  judgment-creditors. 

1375.  Direction  to  give  third  persons  notice.] — That  said  referee  give 
days  notice,  of  [<fec.],  to  all  to  be  served  personally  if  practicable,  and  other- 
wise such  notice  to  be  served  by  mail.' 

1876.  To  enable  the  referee  to  give  his  opinion,  add:]  and  report  the  same, 
with  his  opinion  [may  specify  particular  questions  if  desired].^ 

1376a.  To  speed  reference.] — That  said  referee  proceed  on  [two]  days  no- 
tice from  either  party,  and  from  day  to  day  thereafter,  unless  otherwise 
expressly  ordered  by  him  for  cause  shown.* 

1277.  Leave  to  object  to  evidence  after  report] — That  either  party  be  at  lib- 
erty on  the  coming  in  of  said  referee's  report  to  object  to  the  relevancy  or  ad- 
missibility of  all  or  any  portion  of  the  proof. 

_  1278.  Leave  to  apply  for  further  direction.] — That  in  case  question  shall 
arise  concerning  any  documents,  and  as  to  whether  the  [petitioners]  herein, 
or  their  counsel,  are  entitled  thereto,  either  party  may,  upon  notice,  move  for 

'  Not  ordered  in  common  law  issues  depends  upon  consent,  and  the 
cause.  North  «.  Piatt,  7  Bobt,  207.  order  does  not  contain  such  authority. 
Compare  4  Abb.  Ct  App.  Dec,  326.  the  referee's  opinion  cannot  be  report- 
Under  this  it  will  be  the  referee's  ed.  If  the  order  does  not  depend 
duty  to  receive  evidence  of  inability  upon  consent,  the  court  may  add  such 
offered  in  excuse.  McCartan  v.  Van  a  direction  by  subsequent  order,  or  re- 
Syckel,  10  Bosw.,  694.  f er  the  matter  back  to  have  the  referee 

"  See  Matter  of  Youngs,  5  Abb.  ISf.  add  his  opinion. 
C,  346.  and  note.  *  Stubbs  v.  Eipley,  39  Hun,  630. 

'  If  a  reference  other  than  of  the  ■       • 
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a  further  order,  referring  the  question  to  said  R.  F.,  Esq.,  for  report  thereon 
for  the  information  and  advice  of  this  court.  ' 

And  it  is  further  obdbbbd,  tliat  either  party  hereto  may,  whenever  so  ad- 
vised [but  before  final  order  on  the  report  of  said  referee],  apply  to  the  court 
at  the  foot  of  this  order,  concerning  anything  not  disposed  of  hereby,  con- 
cerning any  controversy  or  question  to  arise. 

1279.  Payment  of  referee's  /ee«.]— That  the  fees  of  the  referee  on  such 
reference  be  paid  by  the  party  receiving  the  report,  and  be  then  subject  to  the 
order  of  this  court  on  the  final  determination  of  this  motion. 

1280.  Fees  to  le 'paid  from  day  to  day.]— The  said  referee  need  not  proceed 
with  said  reference  unless  he  is  paid  by  the  plaintiff  and  defendant  or  one  of 
them  for  each  day  in  advance,  and  the  fees  of  the  referee  may  be  ordered  to 
be  paid  by  this  court  ultimately  as  to  the  court  seems  proper  and  just;  and 
this  provision  is  inserted  by  consent  of  said  parties. 


Fonn  No.  1281. 
Notice  of  bringing  on  motion  after  reference.' 

\Title  of  couvt  and  ocmse.'] 

Please  take  notice,  that  on  the  report  of  E.  F.,  Esq.,  ref- 
eree, filed  herein  on  the  day  of  ,  18  ,  a  copy  of 
which  is  hereto  annexed,  and  on  [specify  all  the  papers  mate- 
rial to  support  the  motion]  the  adjourned  hearing  of  themotio;i 
for  [a  perpetual  stay]  will  be  had  at  a  special  term  of  this  court 
[at  chambers],  on  the  of  j  18  ,  at  the  opening  of  the 
court,  or  as  soon  thereafter  as  counsel  can  be  heard,  and  an  ap- 
plication made,  on  behalf  of  the  [defendant],  that  the  motion 
be  [denied],  and  for  such  other  or  further  relief  as  to  the  court 
may  seem  fit. 

IDateJ]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 


Form  No.  1282. 
Notice  of  hearing  before  referee.' 

[Title  of  court  and  cause.] 

Please  take  notice,  that  the  hearing  herein  [if  not  a  trid 
of  the  issues,  add :  under  the  reference  ordered  on  the 

'  If  the  proceeding  is  not  in  an  ac-         ^  For  another  Form  by  referee's 

tion,  and  the  reference  is  not  to  deter-  summons,  usual  on  the  trial  of  issues, 

mine,  the  remedy  is  not  to  file  excep-  and  on  special  inquiries  in  equity 

tions,  but  to  oppose  the  motion  when  causes,  see  chapter  on  Tb3[ALS. 
brought  on  upon  the  report.    Matter 
of  Steinert,  aiSMW,  346, 
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day*  of  >  18    — or  say:  that  the  examination,  <]&c.,  con- 

ciseh  indicating  the  subject]  will  be  brought  on  before  K, 
F.  Esq.,  the  referee  appointed,  at  his  oflSce,  No. 
street,  in  the  city  *  of  ,  on  the  day  of  ,  next, 

at       o'clock  in  the         noon. 

[Bate.]  [Signature  and  office  address  of], 

[Addrm^T^o  ,  Attorney  for 

Attorney  for 


Form  No.  1282a. 
Subpoena  to  attend  before  referee.^ 

[Same  as  on  the  trial  of  the  issues,  accept  that  if  the  cause  is 
a specialpfoceeding,  not  an  action,  the  sutpcena  must  he  issued 
wider  tM  hand  of  the  referee?'  If  there  is  doult,  take  the 
vmalform  of  court  subjxiena  and  get  the  referee  to  sign  it  with 
his  official  addition  heneath  the  teste,] 


Form  No.  1283. 

Oath  of  referee  on  special  reference  °  other  than  to  make  partition 
and  admeasure  dower.* 

[Tide  of  court  and  cause.] 
[  Yenue.] 

E.  F.,  the  referee  appointed  herein  by  order  bearing  date 

'  A  referee,  whether   official   or  the  jurisdiction  of  the  county  fixed  as 

special,  and  ■whether  he  has  to  try  a  a  place  of  trial  (or,  in  the  case  of  a 

matter  or  report  thereon,  has  power,  motion,  the  county  where  the  motion 

subject  to  the  control  of  the  court,  to  may  by  law  be  heard),  consent  should 

peremptorily  appoint  a  day  for  the  be  sought.    Bonner  ®.  McPhail,  31 

hearing  of  the  same.    Wenlock  «.  £ar6.,  106;  Blake  &  Johnson®.  Lyon 

Kiver  l)ee  Co.,  53  L.  J.  Bep.,  Q.  B.  &  Fellows  Manuf.  Co.,  77  J!f.  Y.,  636; 

Div.,  208;  49  L.  T.  Bep.,  W.  B.,  617;  Newland  v.  West,  3  Johns.,  188. 


_.,230.  ^Hoffm.onBef.,p.m. 

It  is  the  practice  for  the  parties  to         *  People  ex  rel,  Jacobs  v.  Ball,  37 

agreeona  time;  or,  theoneprosecut-  Hun,  345;    JV.    T.   Code    Giv.  Pro., 

Ing  the  reference  may  get  the  referee  §§  854, 859. 

to  fix  the  time  (writing  is  not  essential         '  If.  T.  Code  Civ.  Pro.,  %  1016,  and 

tafixit— Sage®.  Mosher,17flb«).iV.,  see  notes   to   Form   in   chapter  on 

367)  and  notify  the  adverse  party  in  Tbiais. 

writing.    If  the  length  of  notice  is  not         '  For  these  purposes  the  Form  is 

prescmied  by  statute  or  the  court,  the  different.    See  N.  Y.  Code  Civ.  Pro., 

party  is  entitled  to  reasonable  notice.  §  1550  (partition),  §  1608   (dower). 

Bemie  ».  Vandever,  16  Ark.,  616.  And  in  special  proceedings  a  special 

'  If  the  place  proposed  is  without  oath  is  often  required. 
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the      _    day  of  ,  18    ,  being  duly  sworn,  says :  That  Le 

will  faithfully  and  fairly  hear  and  determine  the  questions  re- 
ferred to  him,^  and  make  a  just  and  true  report  according  to  the 
best  of  his  understanding. 

[Jurat.']  [Signatme.] 


Form  No.  1284; 
Snmmons  by  referee  to  appear  personally, 

\_Title  of  court  and  cause.] 

Pursuant  to  an  order  of  reference  herein  entered  the 
day  of  J  18    , 1,  the  undersigned  referee  therein  appoint- 

ed, summon  you  to  appear  before  me,  at  my  office.  No. 
street,  in  the  city  of  ,  on  the        day  of  next,  at 

o'clock  in  the  noon,  to  attend  a  hearing  before  me  of  the  mat- 
ters so  referred.  And  I  direct  that  this  summons  be  served  at 
least        days  previous  to  the  return  day  thereof.' 

[Date.]  [Signature  of] 

[Address]  To  .  Referee. 

Undeeweitiitg  :  [state  oiject  concisely,  for  instance,  in  fore- 
closure, to  cmnpute  a/mount  due.] 

To  ascertain  and  compute  the  amount  due  on  the  bond 
mentioned  in  the  complaint. 

[Or,  on  reference  as  to  surplus  moneys,  thus :] 

To  ascertain  the  validity  of  the  claim  of  the  defendant  "W, 
X.  to  the  sujrplus  moneys  arising  on  the  sale  of  the  mortgaged 
premises  mentioned  in  the  complaint  in  this  cause,  and  the 
amount  which  is  due  to  any  other  person  which  is  a  lien  upon 
such  surplus  moneys,  and  to  ascertain  the  priorities  of  the 
several  liens  thereon. 

[Signatmre  of^. 

Referee. 

'  If  the  reference  is  not  for  the  as  in  Form  1282;  and  this  is  now 

hearing   and   determination  of   any  usual  except  in  equity  causes,  and 

question,  or  imposes  other  duties,  add  where  personal  attendance  is  required, 

or  substitute  a  concise  indication  of  it.  *  Whipple  v.  Stewart,  Wdk.(Mieh) 

*  Instead  of  a  referee's  summons,  Ch,.,  357. 
notice  of  the  hearing  may  be  given, 
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Form  No.  1285. 

Order  that  books  and  papers  be  deposited  with  referee  before 

accounting. 

At  a  special  term  [flfeo.,  as  in  Form 
493,  p.  4]. 
[Title  of  coAise.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  the  plaintiff 
[or,  on  the  petition  of  C.  D. — or,  on  the  certificate  of  the 
referee]  herein,  dated  the  day  of  ,  18     ,  and  after 

hearing  A.  T.,  of  counsel  for  the  plaintiff,  and  Z.  T.  [or,  no  one 
appearing],  for  the  defendant  [and  on  proof  of  due  service  of 
notice  of  this  motion].  Now,  on  motion  of  A.  T.,  attorney  for 
plaintiff: 

Obdeeed,  that  the  defendant  Y.  Z.,  within  [four]  days  after 
personal  service  hereof,  on  said  defendant,  or  on  his  attorney, 
produce  before  the  said  referee,  under  oath,  all  [here  specify  the 
writings']  in  his  custody  or  power,  relating  to  the  matters  in 
question,  under  penalty  of  punishment  for  contempt.^ 

Enter;  [signahore  of  judge  ly  initials  of  name  and  title.] 


Form  No.  1286. 

Seport  of  referee  of  testimony  and  opinion  on  question  arising 
on  motion  (contempt). 

[Title  of  court  and  cause.] 
To  the        _  Court  of 

_  The  undersigned  R.  F.,  the  referee  named  in.  an  order  of 
this  court,  a  copy  of  which  is  hereto  attached  [or,  entered  the 
day  of  ,  18    ],  respectfully  reports : 

I.  That  in  pursuance  of  said  order  the  parties  by  their 
attorneys  and  counsel,  appeared  before  me  and  gave  the 
evidence  hereto  attached,  marked  "  A,"  and  which  is  all  the 
evidence  adduced  before  me,^  and  is  hereby  reported  to  the 
court.   • 

II.  That  it  is  my  opinion,  based  on  said  evidence,  that  the 

'Where  the  referee  is  appointed  by  cation  to  the  court.    N.Y.  Code  Civ. 

flie  court,  and  himself  makes  the  or-  Pro..  §  3272.    Otherwise    formerly. 

4er,  he  hasnow  power  in  some  cases  I^ajo.  on  Bef.,  40. 

to  proceed  for  contempt  without  appli-  .    }  Story  v.  Livingston,  13  Pet,  359. 
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injunction  issued  in  this  action  was  violated  by  the  defend- 
ants in  continuing  to  remove  the  earth  from  the  plaintiff's 
premises  after  the  service  of  the  said  injunction  upon  the  de- 
fendants. 

III.  That  in  my  opinion,  based  on  said  evidence,  the  plaint- 
iff suffered  damages  to  the  amount  of  dollars  on  account  of 
the  removal  of  said  earth  after  the  service  of  the  said  injunction. 

All  of  which  is  respectfully  submitted. 

[I>ate.]  [Signature  of], 

Fees,  $    ,  paid.  .  Keferee. 

[Annex  the  testimony.] 

[File,  with  testimony,  if  any^  and  serve  c&py  of  report, 
with  notice  that  the  report  {with  testimony,  if  any  ^)  has  been 
filed,  on  all  who  hofoe  a^ppeared.] 


Form  No.  1287. 

Exceptions  to  referee's  report  on  special  question '  (assessing  damages 
on  injunction  nndertaking). 

[Title  of  court  and  cause.] 

The  plaintiff  herein  [or  other  pa^ty  to  the  undertaking  who 
excepts  to  the  report]  hereby  excepts  to  the  report  of  E.  F.,  Esq., 
referee,  tiled  the  day  of  ,  1 8    ,  as  follows : 

1.  To  the  conclusion  of  [law]  of  said  referee,  wherein  he 
finds  [stating  it]. 

2.  To  the  refusal  of  said  referee  to  find,  as  a  matter  of 
[fact],  that  [stating  it]. 

3.  That  said  report  [or  specify  part]  was  founded  upon 
illegal  evidence,  to  wit  [indicating  it],  which  said  referee 
received  against  [plaintiff's]  objection.' 

[J}ate.]  [Signature  and  office  address  of]. 

Attorney  for 

[File,  and. serve  copy  on  attorney  for  party  filing  the  report^ 

'Pope  v.  Peraidt,  33  Hun,  468;  and  served  within  eight  days  after  ser- 

NatL  State  Bank  v.  Hibbard,  45  Sow.  vice  of  notice  of  the  filing.    Whether 

Pr.,  380;  Bowne  «.  Leveridge,  2  they  are  necessary  here  seep.  636,  n.l. 
Month.  L.  Bui.,  87.  "  To  review  the  admission  of  testi- 

This  is  not  necessary  on  the  trial  mony  taken  by  a  referee  (op  arefer- 

of  the  issues  in  an  action,  or  on  com-  ence  other  than  of  an  issue  arising  on 

puting  the  amount  due  in  foreclosure,  the  pleadings),  the  party  should  speci- 

N.  T.  Oen.  Rules,  No.  30,  of  1888.  fy  as  a  part  of  his  exceptions  to  the 

'  Under  N.  Y.  Gen.  Rules,  No.  30,  report  that  it  was  founded  upon  ill^ 

of  1888,  the  report  (in  references  other  gal  testimony,  and  the  referee  had 

than  for  the  trial  of  issues  or  to  com-  improperly  overruled  his  objection, 

pute  amount  in  foreclosure)  stands  Brown  e.  Mayor,  &c.,  of  N.T.,  9  £tw», 

confirmed  unless  exceptions  are  filed  S87,  595. 
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Form  No.  1288. 
Notice  of  motion  to  confirm  referee's  report.* 

[Title  of  court  and  action.] 

Please  take  notice,  that  upon  the  report  of  E.  F.,  Esq., 
referee  herein  under  the  order  of  this  court  entered  the 
day  of  J  18    J  which  report  was  filed  on  the  day  of 

,  18  ,  and  on  [mentzoning  any  other  papers] ,  the  un- 
dersigned will  move  this  court  at  a  special  term,'  to  be  held  [at 
chambers*]  at  the  county  court  house  [or,  the  city  hall],  in  the 
city  of  -         ,  on  the         day  of  ,18    ,  at        o'clock  in 

the  '  noon,  or  as  soon  thereafter  as  counsel  can  be  heard  for 
an  order  confirming  said  report  [and  here  may  add  any  other 
rdief  desired],  with  costs  of  this  motion. 

[Date.]  [SignaMre  and  office  address  of], 

[Add/ress]  To  ,  Attorney  for 

Attorney  for 


Form  No.  1289. 
Order  on  motion  to  confirm  report.^ 

At  a  special  term  [die,  as  in 
Form  493,  p.  4]. 
[Title  of  the  cause.] 

The  motion  of  the  plaintiff  to  confirm  the  report  of  the 
referee  herein  filed  on  the  day  of  ,  18     [or,  the  ex- 

ceptions filed  on  the  part  of  the  defendants  to  the  report — cfec, 
as  above],  having  come  on  for  argument,  on  the  motion  of  the 

'  Notice  of  motion  to  conflim  the         '  In  the  first  district  of  New  YorlS.. 

report  and  for  final  relief  thereon  is  the  motion  to  confirm  may  be  enter- 

not  to  be  given  until  after  exceptions  tained  at  chambers,  even  though  the 

have  been  filed  or  the  eight  days  al-  reference  be  of  part  of  the  trial  of  the 

lowed  for  filing  has  elapsed.  Euey  v.  cause,  under  interlocutory  judgment. . 

Brown,  14  Abb.  Pr.,  M.  S.,  290,  note;  Boegler  v.  Eppley,  40  Hun,  533 ;  e.  e..,, 

B.  c,  44  How.  Pr.,  439.  Volume  I,  p.  133,  note  4.    But  it  is 

'  Motion  to  confirm  a  report  is  to  better  practice,  in  such  case,  to  move 

be  made  at  special  term,  even  though  at  the  special  term  held  for  enumey.--. 

the  reference  was  ordered  by  the  gen-  ated  motions.    Empire,  &c.,  Aaso.:.v. 

eral  term  to  correct  an  error  for  which  Stevens,  8  Hun,  515. 
they  modified  a  judgment  brought  be-         *  For  another  Form  confirmifi^  re- . 

fore  them  on  appeal.  Gautier  ®.  Doug-  port  of  referee  under  originali^iiltJQa,. 

las  Mfg.  Co.,  89  Hun,  643.    But  the  see  Volume  I,  p.  363. 
general  term  have  power  to  confirm 
It.    Tracy  v.  Talmadge,  1  Abb.  Pr., 
460. 

Vol.  n.— 41 
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plaintiff  to  confirm  said  report  [or,  of  the  defendant  to  set 
aside  said  report],  and  after  reading  said  report  [and  the  evi- 
dence taken  bj  said  referee,  may  add,  and  his  opinion  therewith 
filed,  and],  after  hearing  A.  T.,  of  counsel  for  the  plaintiff,  and 
T.  Z.,  of  counsel  for  defendant  in  opposition,  now,  on  motion 
of  A.  T.,  attorney  for  plaintiff : 

Oedeeed,  that  the  exceptions  of  the  defendants  to  the 
report  of  the  referee  herein  be  and  the  same  hereby  are  * 
overruled,  and  that  the  said  report  be,  and  the  same  is  hereby 
in  all  things  confirmed,  and  that  [state  jprincipal  relief  accord- 
ing to  the  casej. 

Enter :  [signature  of  Judge  hy  initials  of  name  and  title.] 


Form  No.  1290. 
Order  sustaining  exceptions  to  referee's  report. 

[As  above,  substituting  for  the  words  following  the  *:] 
sustained,  and  the  motion  to  confirm  said  report  is  denied  with 
$10  costs  to  the  ,  and  that  said  report  and  order  of 

reference  are  hereby  vacated  and  set  aside. 
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AETICLE  XIII. 

Set-off   on   Motion. 
F0EM8. 

(1291.)  Order  to    show    cause  why        (1292.)  Order  setting-off  costs  against 
costs  should  not  be  set-oflf    each  other, 
against  each  other. 

Form  No.  1291. 

Order  to  show  cause  why  costs  should  not  be  set-off  against  each 

other.' 

[Title  of  court  and  cause.] 

On  the  annexed  affidavit  of  A,  B.,  and  on  the  order  made 
herein  upon  the        day  of  >  18     ,  and  upon  the  judgment 

roll  filed  herein  upon  the        day  of  ,  18    ,  let  the  plaint- 

iff or  her  attorney  show  cause  at  a  special  terra  of  this  court,  to 
be  held  [at  chambers]  at  the  in  the  city  of  ,  on 

the       day  of  ,18     ,  or  as  soon  thereafter  as  counsel  can 

be  heard,  why  the  costs  awarded  to  the  plaintiff  by  said  order 
made  on  .  18     ,  should  not  be  set-off  against  the  costs 

awarded  to  the  defendants  by  the  order  made  on  the  day  of 
,18  ,  or  against  an  equal  amount  of  the  costs  remaining 
unpaid  on  the  judgment  entered  herein  on  the  day  of  , 
18  ,  and  why  the  defendants  should  not  have  such  other 
and  further  relief  as  may  be  just  [and  why  the  precepts  issued 
to  the  sheriff  of  the  city  and  county  of  New  York,  to  en- 
force the  collection  of  the  costs  awarded  by  said  order,  made 
,  18    ,  should  not  be  vacated]. 

All  proceedings  upon  the  part  of  said  sheriff  under  said 
precepts,  and  all  proceedings  on  the  part  of  the  plaintiff  and 
her  attorney  for  the  enforcement  of  any  costs  whatever  tinder 
any  orders  in  this  action,  are  hereby  stayed  until  the  entry  and' 
service  of  an  order  on  the  decision  of  this  motion.  Service 
hereof  this  day  shall  be  deemed  sufficient. 

[Date.']  [Signature  of  judge  and  initials  of  title.] 

Form  No.  1292. 
Order  setting-off  costs  against  each  other. 

[Title  {court  order)  and  recitals,  according  to  the  case;  see 
Form  493,  p.  4.] 
Oedeeed,  that  said  motion  be   and  the  same  is  hereby 

'  See  Roediger  «.  Simmons,  3  Abh.  affl'd  in  96  JTi  Z,  660 ;  Smith  v.  Chen- 
N.  a,  379;  Dingee  v.  Shears,  39  Hun,  oweth,  18  Mb.  N.  C,  349,  rev^g  id., 
810;  Tunatall  v.  Winton,  31  id.,  319;    30. 
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granted,  and  the  sum  of  dollars  costs  [indicatrng  what,  as 
thus]  taxed  by  the  clerk  of  this  court  as  awarded  to  defendant 
against  plaintiff  by  the  Court  of  Appeals  herein,  be  and  the 
same  are  hereby  set-off  against  an  equal  amount  of  the  general 
costs  of  this  action  awarded  to  plaintiff  against  defendant  upon 
the  trial  thereof,  as  taxed  by  the  clerk  of  this  court  on  the 
day  of  ,  18    ,  and  to  that  extent  the  said  costs  be  deemed 

paid  and  satisfied.  [If  Judgment  has  been  docketed,  may  add: 
and  it  is  further  ordered  that  the  clerk  of  this  court  make  the 
proper  correction  on  the  docket  of  this  court  by  reducing  said 
judgment  to  the  sum  of  dollars.] 

Ordered,  further,  that  defendant  pay  to  plaintiff  $10  costs 
of  this  motion. 

Enter ;  [signature  of  judge  lyy  initials  of  name  and  title.]  , 
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ARTICLE    XIV. 
Stat  of  Peooeedings  m  Useless  ob  Vexatious  Actions. 

[For  rales  applicable  to  stays  generally,  see  Volume  I,  p.  434  For  pro- 
ceedings for  stay  in  order  to  apply  for  removal  of  cause,  see  Volume  I,  pp. 
730-740.] 


FOBMS. 


Affidavit  to  stay  proceedings 
,   in   the    cause   until  after 

determination  of   another 

cause. 


(1294.)  Order  thereon. 

(1296.)  Order  staying  proceedings  un- 
til costs  of  former  cause  are 
paid.  , 


Form  No.  1293. 

Affidavit  to  stay  proceedings  in  the  cause  nntil  after  determination 
of  another  cause.' 

[Title  of  court  and  cause.] 
[Venue.] 

Z.  T.J  being  duly  sworn,  says  : 

I.  I  am  the  defendant's  attorney. 

II.  This  action  was  commenced  [here  concisely  state  the 
history  a/tid  condition  of  the  cause,  imdicatimg  all  the  pa/rties, 
it  usually  leing  necessary  to  refer  to  the  pleadings  on  file,  or 
to  annex  copies,  and  show  also  where  and  how  soon  the  aO' 
lion  can  he  tried,  and  the  attorneys'  names  and  addresses]. 


'  This  application  should  be  made 
in  the  cause  which  it  is  sought  to  stay. 
If  hoth  actions  are  in  the  same  court, 
however,  there  is  power  in  the  court 
to  order  a  stay  of  one  action  upon  an 
application  made  in  the  other,  if  the 
former  be  an  equitable  action  involv- 
ing injunction  against  the  other  litiga- 
tion as  a  part  of  the  relief;  and,  in  the 
Supreme  Court,  such  relief  may  be 
granted  in  one  county  or  district  stay- 
ing an  action  pending  in  another;  but 
the  better  practice  ik  in  the  absence  of 
unusual  circumstances  to  confine  the 
party  to  a  motion  in  the  cause  which 
he  desires  to  stay,  except  where  the 
nature  of  tlie  relief  sought  requires 


the  bringing  of  a  fresh  action  for  in- 
junction.   See  Volume  I,  p.  813. 

As  to  the  necessary  identity  of  the 
causes,  see  Sorley  v.  Brewer,  18  Sow. 
Pr.,  509. 

The  general  test  is  whether  the 
subject  is  the  same  in  such  sense  that 
when  decided  there  will  be  a  judicial 
estoppel  of  the  parties  in  the  other 
suit.  It  is  not  essential  that  the  one 
should  be  such  as  to  be  pleadable  in 
abatement  in  -the  other.  Hurd  v. 
Moiles,  28  Fed.  Bep.,  897  (holding  that 
pendency  of  bill  to  redeem  is  ground 
for  stay  of  subsequent  suit  to  fore- 
close); s.  p.,  Matthews  v,  Shaffer,  19 
WeeMy  Dig.,  456. 
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III.  On  the  day  of  ,  18    ,  the  defendant  above 
named  commenced  an  action  against  this  plaintiff  in  the 
Court  [here  state  concisely  the  history  and  condition  cf,  wnd 
parties  to,  the  other  cause  in  the  same  way], 

IV.  The  issues  in  the  last-mentioned  action  involve  the  same 
questions  as  those  involved  in  the  issues  in  this  action  [state 
issues  sufficiently  to  show  how,  and  add  amy  other  ci/rimmstomm 
favorvng  the  application,  as  thus:  That  the  issues  in  said  other 
action  give  the  defendant  in  this  action,  being  the  plaintiff  in 
that  action,  the  benefit  of  a  jury  trial  in  that  action,  and  he 
claims  that  he  is  entitled  to  such  trial.] 

V.  No  previous  application  for  such  an  order  as  this  haa 
been  made  in  this  action  ;  [but  on  or  about  the  day  of  , 
18  ,  this  defendant'  applied  to  the  said  Court  in  said 
other  action  for  an  order  staying  the  trial  of  this  action,  and 
the  motion  was  denied  on  the  ground  that  the  stay  could  only 
be  granted  in  the  action  sought  to  be  stayed.] 

[Jurat.'l  [Signaimre.] 

Fonn  No,  1294. 

Order  staying  proceedings  in  the  cause  until  determination  of  another 

cause. 

[Title  {court  order)  and  recitals,  according  to  the  case;  see  Form 
493,^.  4.] 

Ordeeed,  that  said  motion  be,  and  the  same  hereby  is  in  all 
respects  granted,  and  that  this  action  and  all  proceedings  here- 
in, on  the  part  of  the  plaintiff  and  his  attorneys,  be  and  the 
same  hereby  are  stayed  until  [the  trial  and  final  entry  of  judg- 
ment *]  in  the  action  now  pending  in  Court  of  , 
in  which  the  defendant  above  named  is  plaintiff,  and  the  plaint- 
iff above  named  and              are  defendants. 

[Signature  a/nd  title  of  presiding  judge.. 

Enter :  [signaimre  of  judge  hy  initials  ofiMme  and  title.' 


'  It  is  the  usual  practice  to  express  is  contemplated,  leaving  it  to  the  court 

the  stay  thus,  though  there  is  some  am-  on  a  future  application  if  necessary 

biguity  in  the  term  "final  judgment,"  to  qualify  the  dfcection. 

it  being  in  some  cases  understood  to  For  other  Forms,  see  Consouda- 

extend  to  judgment  on  appeal  to  the  tion,  pp.  581,  583. 

court  of  last  resort  If  such  appeal  be  In  Hodges  ®.  Pingree,  108  Mens,, 

taken  (see  Volume  I,  p.  458);  but  as  585,  -where  the  order  for  stay  in  an  ac- 

the  stay  is  subject  to  further  order  of  tlon  at  law,  was  merely  "to  abide  de- 

the  court  to  be  made  on  an  application  cision  in  "  a  suit  in  equity,  held  that 

founded  on  intervening  facts,  iman-  on  verdict,  and  order  thereon  for  an 

ticipated  delay,  or  other  new  matter,  it  account,  in  the  equity  suit,  the  action 

is  usually  deemed  sufficient  that  the  at  law  could  proceed  without  awaiting 

order  for  the  stay  should  indicate  that  final  decree  in  tiie  equity  suit. 
a  trial  on  the  merits  and  final  judgment 
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Form  No.  1295.- 

Order  staying  proceedings  until  costs  of  former  canse  are  paid.^ 

[Title  {court  order)  and  recitals,  according  to  the  case;  see  Form 
493,  p.  4.] 

Oedeebd,  that  said  motion  be  and  the  same  is  hereby 
granted  [with  ten  dollars  costs,  to  be  paid  to  by 

personally,  by  reason  of  his  misconduct  and  bad  faith  in 
bringing  this  action],  and  that  all  proceedings  on  the  part  of 
the  plaintiff  and  his  attorneys  in  this  action  be  and  they 
hereby  are  stayed  until  the  costs  of  the  action  brought  by  said 
against  the  defendant  herein  in  the  Court,  in 

the  annexed  affidavit  more  fully  described  \pr  otherwise  identi- 
fy the  acHon],  and  the  costs  of  this  motion  shall  have  been 
paid. 

Enter :  [signature  of  Judge  hy  initials  of  name  and  title.'] 


AETICIiE    XT. 

Tender. 

[See  Payment  into  Court,  p.  624,  &c.] 

*  Special  order  Is  not  now  requisite  For  notice  of  the  statutory  stay, 
in  most  cases  in  New  York.  See  Vol-  required  la  case  of  appeal,  see  Form 
ume  I,  p.  444,  and  cases  there  cited.       S08,  Vol.  I,  p.  448. 


CHAPTER    Xin. 

MEANS    OF    EVIDENCE." 

Abt.  I. — Stipulations,  aud  admissions. 
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AKTICLE    I. 

Stipulations,  and  AdiSiissions. 

Forms.  (1304.)  Stipulation  to  produce  wit- 

(1296.)  Stipulation  as  to  facts  or  ev-  ness,  and  documents. 

idence   for    trial   (general  (1306.)  Stipulation    admitting    how 

Form).  witness,  if  present,  would 

(1297-1303.)  Statements  suitable  to  testily. 

be  inserted  in  the  foregoing  (1806.)  Agreed  statement  of  facts,  or 

Form.  of  evidence,  for  trial. 

'  As  to  the  use  against  a  party  of  his  testimony  procured  by  other  means, 
see  the  following  authorities: 

Examination  in  supplementary  proceedings.  Keiley  v.  Dusenbury,  2  Abb. 
N.  C,  360;  Code  Civ.  Pro.,  §  2460,  as  am'd  by  L.  1881,  c.  123. 

—  under  general  assignment  act.  Matter  of  Holbrook,  99  JT.  T.,  539;  Mat- 
ter of  Rindskopf,  16  Abb.  JV.  C,  316, «.;  Matterof  Wilkinson,  36  Eun.Ui. 

In  legislative  investigation.  People  ex  rel.  McDonald  v.  Keeler,  32  Hun, 
563 ;  reVd  in  99  N.  T.,  463;  Kilbourn  «.  Thompson,  103  U.  8.,  168 ;  People  ». 
Sharp,  14  Northeast.  Sep.,  310;  rev'g  45  Hun,  460,  491 ;  In  re  Pacific  By. 
Com.  (Cat,  1887),  32  Fed.  Sep.,  241. 

Investigation  by  mimicipal  councU.  Briggs  v.  Mackellar,  3  Abb.  Pr.,  30; 
Briggs  B.'Matsell,  id.,  156;  Whitcomb's  Case,  130  Mass.,  118;  s.  c,  31  Am. 
Hep.,  507.  [In  a  note  to  this  case,  the  case  of  People  v.  Learned,  5  Hun,  626, 
was  cited  as  a  special  case,  wherein  the  legislature  conferred  powers  enabling 
the  commission  to  commit  for  contempt.] 

—  by  supervisors.  Faulkner  v.  Morey,  22  Sun,  379  (L.  1858,  c.  190); 
Matter  of  Pilsbury,  56  How.  Pr.,  390  (1  B.  8.,  6th  ed.,  879,  §§  44-48). 

—  by  coroner's  jury.  People  v.  Fitzgerald,  105  J!f.  Y.,  146;  rev'g  43  Hun, 
35 ;  Code  of  Crim.  Pro.,  §§  773,  774,  777,  &c. 

—  by  search  warrant.  Code  Crim,  Pro.,  §§  791,  792;  People  e.  Noelke,  29 
Hun,  461. 

[648] 
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Form  No.  1296. 
Stipulation  as  to  facts  or  evidence  for  trial '  (general  Form). 

[TiUe  of  court  and  cause.] 

The  parties  hereto^  hereby  stipulate  by  their  respective 
attorneys  that  for  the  purposes  of  the  trial  of  this  action  only 
[if  desired  to  restrict  it  to  one  trial.,  say:  the  trial  about  to  be 
had  in  this  action  only]  *  the  following  facts  [and  the  due 
execution  of  the  following  documents]  are  admitted  \or  if 
desired  to  make  the  admission  s&oeraly  say:  the  following 
admissions  are  made] : 

I.  This  plaintiff  admits  [ci&c.]. 

II.  The  defendant  admits  [cfec.]. 

[For  other  Forms  see  helow^  1297  to  1303.] 
[Date.]  [Signatures  of  attorneys]. 


STATEMENTS  SUITABLE  TO  BE  INSERTED  EN  THE  FOREGOmG 

FORM. 

1297.  Admission  of  details  stated  in  schedule. — Substiinttedfor  wliat  follows 
the  *  above:] — that  Schedule  A  hereto  annexed  contains  a  correct  statement  ot 
all  [the  descendants  of  M.  N.  and  their  various  degrees  of  relatiomdiip — or, 
all  the  creditors  of  M.  and  the  amounts  respectively  due  tothem]. 

1298.  Wavoer  of  OMthentication:'] — that  waives  the  proof  of  the  hand- 
writing of  any  letter  of  M.  N.,  of           ,           ,  to  , 

1299.  Admission  of  copy:] — that  the  annexed  is  a  copy  of  the  attachment 
mentioned  in  the  agreement  referred  to  in  the  complaint,  and  may  be  read  in 
evidence  in  lieu  thereof,  and  without  preliminary  proof,  and  that  said  attach- 
ment was  delivered  to  the  sherifE  of  county,  on  the  day  of  , 
18  ,  at  A.  M.,  and  that  on  the  same  day,  but  "not  till  after  13  m.,  said  sher- 
ifE levied  on  the  property  in  said  agreement  mentioned  under  said  attachment. 

1300.  Leave  to  read  copy:'] — that  the  within  extracts  from  the  statutes  of 
New  Jersey  may  he  read  by  either  party  as  evidence. 

1301._  —  or  <Ams.-]t— that  either  party  may  read  in  evidence  from  the  vol- 
ume entitled  "  Ferry  leases  and  railroad  grants,"  compiled  by  David  T.  Valen- 
tine, by  orders  of  the  common  council,  in  the  year  1866,  extracts  from,  or  the 
whole  of  any  laws,  agreements,  resolutions  or  ordinances,  under  which  any  of 

'  As  to  the  power  of  the  attorney  parties,  though  signed  by  the  attor- 

to  stipulate,  and '  the  construction  of  neys;  but  a  stipulation  expressed  as  by" 

such  papers,  see  Volume  I,  p.  450.  the  attorneys,  is   doubtless  equally 

'  If  the  stipulation  affects  the  sub-  valid  for  the  purpose  of  the  cause  in 

stance  of  the  issues,  it  is  the  better  which  it  is  made, 
practice  to  express  it  as  that  of  the 
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the  aforesaid  railroads  were  originally  constructed  or  authorized  to  be  built 
■with  like  effect  as  if  the  originals  of  any  such  laws  or  ordinances,  resolutiona 
or  agreements  were  produced. 

1303.  Leave  to  read  minutes  or  case:] — that  either  party  may  read  from  the 
stenographer's  minutes  [or,  from  the  printed  case]  in  this  cause  [or,  in  the 
case  of  M.  N.  v.  O.  Y.—or  if  indorsed:  from  the  within]  the  testimony  of  all 
or  any  witnesses  called  on  the  former  trial  herein  [or,  on  the  trial  of  said 
cause— and  all  or  any  documentaay  evidence  admitted  on  that  trial],  subject, 
however,  to  all  such  objections  or  exceptions  as  either  party  may  seasonably 
take,  and  reserving  to  each  party  the  right  to  caU  any  of  said  witnesses  or 
others,  and  to  put  in  any  other  or  further  documentary  evidence. 

1303.  Saving  cla^ises:'] — But  each  party  [or,  the  ]  reserves  all  ob- 

jections and  exceptions  to  the  admissibility,  relevancy  or  materiality  of  any 
such  fact. 

If  the  cause  is  not  tried  at  the  term,  18  ,  this  entire  stipulation  is  to 
be  absolutely  void. 


Form  No.  1304. 
Stipulation  to  prodnce  a  witness  and  documents.' 

[Title  of  court  and  action.] 

The  [defendant]  hereby  stipulates  by  his  attorney,  as  a 
condition  of  the  granting  of  his  application  to  postpone,  that 
he  will  produce  the  witness  M.  N.  on  the        day  of       ,  18    , 
[or,  whenever  thereafter  the  trial  shall  proceed],  and  the 
books  of  the  Bank ;  and  on  failure  to  produce  the  said 

witness  or  books,  the  [plaintifE]  may  then  forthwith  take  judg- 
ment. 

[Date.]  [Signature  of], 

Attorney  for 

Form  No,  1305. 
Stipnlation  admitting  how  witness,  if  present,  would  testify.' 

[Title  of  court  and  cause.] 

The  [plaintiff]  hereby  stipulates  to  admit  on  the  trial  of 
this  cause  [or,  for  the  purposes  of  this  trial  only]  that  M.  N., 
of  ,  if  sworn  as  a  witness  for  defendant  on  such  trial, 

would  testify  that  [stating  fact]. 

1  In    White   c.  Harlow,  5  Oraif    satisfied   by  its  production  without 
{Mass.),  463,  a  stipulation  conditioned    putting  it  in  evidence, 
on  the  production  of  a  note  was  held         *  Abb.  Brief  for  Ciml  Jury  Trials, 

76. 
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And  this  stipnlation  may  be  read  on  such  trial  with  the  same 
force  and  effect  as  if  the  said  M.  N.  then  testified  as  a  witness 
as  aforesaid. 

[Date.]  ,    ,        [Signature  of], 

Attorney  for  plaintiff. 


Form  No.  1306. 
Agreed  statement  of  facts,  or  of  evidence,  for  trial. 

[As  in  Form  1296  to  the  *,  contvmiing]  the  following  are 
thefacts \if  desired  tojpreclude  other  evidence,  say:  are  all  the 
facts]  in  this  action. 

[If  desired  to  present  what  is  agreed  on,  merely  as  evidence, 
from  which  it  vnll  remain  to  draw  conclusions  of  fact,  say]  the 
following  statements  are  to  be  deemed  evidence  [and  are  all 
the  evidence]  in  this  action : 

I.  On  the  part  of  the  plaintiff  [stating  it]. 

II.  On  the  part  of  the  defendant  [stating  if]. 
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AETI€LE   II.  ■ 

Demaot)  of  Admission  and  Notice  to  Peodtc*.    i 

Forms. 
(ISC'?.)  Notice  requesting  admission       (1308.)  Admission  thereunder, 
of  documentary  evidence.         (1809,)  Notice  to  produce. 

Form  No,  1307. 
Notice  requesting  admission  of  documentary  evidence.' 

[Title  of  court  and  cause.] 

Please  take  notice,  that  the  undersigned  proposes  to  adduce 
in  evidence  upon  the  trial  of  this  cause  the  document  [or,  the 
several  documents]  hereto  annexed  and  exhibited  to  yon,  and 
you  are  now  requested  to  give  an  admission  in  writing  of  the 
genuineness  of  the  same  [respectively], 

[Date.]  [Signature  aha  office  address  of],  '       ' 

[Address]  To  ,       i  Attorney  for.  :  ^  '.  ,_. 

Attorney  for 

Form  No.  1308. 
Admission  thereunder.' 

[Title  of  court  and  cause.] 

'I  hereby  mate  the  admission  above  requested  [and  where 
only  a  part  of  several  documents  are  admitted,  add:  so  far  as 
relates  to  the — bond — annexed,  and  refuse  to  make  any  other 
admission],  [Signature  and  office  address  of]^ 

[Date.]  Attorney  for 

Form   No,    1309. 
Notice  to  produce.' 

[Title  of  the  court  and  act/ion.] 

Take  notice,  that  you  are  hereby  required  to  produce,  on  the 

'  By  N.  T.  Code  Cw.  Pro.,  %  735.  » If  the  admission  is  signed  by  a 

^  To  have  the  effect  of  exonerating  party  not  an  attorney,  it  should  be 

from  costs  of  proving  the  document,  proved  or  acknowledged.  See  Volume 

must  be  served  within  four  days  after  I,  P- 1- 

the  request.    If.  T.  Code  Civ.  Pro.,  <  It  will  of  ten  he  found  useful  to 

§  735.  give  such  notice  as  the  above,  calling 


MEANS  OF  JIVlDEIfCE.— Ii;  NOTICE  TO  PRODUCE.  653 

trial  of  this  cause  ^  [a  certain — here  describe  the  document 
sought,  or,  if  there  are  several,  5<»y],  the  following-described 
documents : 

I.  A  deed  bearing  date  on  or  about  the  day  of  ^ 
18  ,  and  executed,  or  purporting  to  be  executed,  between  M. 
N.  and  0.  P.,  and  to  convey  a  farm  in  the  town  of  S. 

II.  All  books  of  accounts  kept  by  M.  N.  in  his  business  at 
S.,  from  the  day  of  ,18  ,  to  the  day  of  ,. 
18  ,  and  containing  entries  relating  to  dealings  between  M.  N. 
and  0.  P. 

Also  all  other  documents,  lettef s,  books,  papers  and  writings 
whatsoever,  in  your  control,  containing  any  entry,  memoran- 
dum or  other  matter  in  anywise  relating  to  the  matters  in 
question  in  this  cause.* 

:  '  [])aie.]  \Signdture  a/nd  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

foreveiydocumentthat  may  be  want-  sons  between  whom  the  correspond- 
ed, ence  sought  for  took  place;  and  if  not 

For  authorities  on  the  practice  in  the  dates  of  each  letter,  at  least  the 

:general,  see  Abb.  Tr.  Br.  Ciml  Jury  period  within  which  the  correspond- 

Cttx.',  80,  81,  89,  De  Baril  c.  Campoy  y  ence  took  place. 
Paido(Pa.,  1887),  7  Cfew^r.  iJep.,  643,         As  to  what  will  be   sufficiently 

and  cases  cited;  and  for  exceptions  to  specific,  compare  Walden  e.  Davison, 

the  rule  requiring  previous  notice,  11  Wend.,  65;  Jones  o.  Edwards.  Jfc- 

Howell  ®.  Huyck,  2  Abb.   Ct.  App.  Ofo?.  t6  Z,  139 ;  France  «.  Lucy,  i2.  c6 

Dec,  423;  Boynton  «,  Boynton,  16  M.,  341 ;  Jacob  v.  Lees,  2M.  d:  B.,  33; 

Abb.  iV.,  87;  a  c,  25  Edw.  Pr.,  490.  Morris  v.  Hannen,  1  Car.  &  M.,  29;  2 

'  One  notice  givpn  ih  this  form  ia  M.  &  B.,  393;  Rogers  v.  Custance,  id., 

Sufficient,  without  repetition  at  subs6-  179. 

quent  circuits,     GUmore   o.  "Wale,         For  the  remedy  against  suppression 

Anth.  iT.  P.,  87;  Jackson  r>.  Shearman,  of  evidence  by  seeking  stay  of  proceed- 

?  Johns.,  19.  ings  in  the  action,  compare  Premo  v. 

•    'This  clause  should  be  made  more  Smith,  10  J.6fi.  iV.,  if.  (S,,  90;  s.  c,  3 

Bpeciflc,  if  possible.  .Thus,  as  to  let-  Sweeny,  467;  and  Wood  v.  Kroll,  43 

teis,  the  notice  should  specify  the  per-  Hun,  838,  333. 
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AETIOLE  III. 

SUEVET.^ 

Forms. 
(1310.)  Affidavit  for  motion  for  snr-        (1311.1  Notice  of  motion  for  Bnrvey, 
rey.  (1312.)  Order  for  survey. 

Form  No.  1310. 
Affidavit  for  motion  for  survey.* 

\_Title  of  court  and  action.'] 
[  Venue.'] 

A.  B.,  being  duly  sworn,  says : 

I.  He  is  the  above-named .  plaintiff  [or,  defendant]  in  this 
action  [or  otherwise  state  rekiMon  to  the.  cause], 

II.  That  this  action  is  brought  to  [state  object,  pa^tiUon, 
ejectment,  dovier,  foreclosv/re,  or  other  action  affecting  red 
property,  as  thus :  foreclose  a  mortgage  upon  the  property  of 
the  defendant  T.  Z.  recorded  in  the  oflSce  of  the  register- 
clerk — of  the  county  of  ,  in  Liber        of  Mortgages,  page 

III.  That  [state  condition  of  action  a/nd  how  far  it  has 
progressed^. 

lY.  That  said  [mortgaged]  premises  are'  situated  in  the 
town  of  in  this  county  [or,  on  street  in  the  village 

— or,  city  of  ],  and  contain         acres  or  thereabout;  but 

that  it  is  uncertain  what  area  or  extent  of  land  is  in  fact  [cov- 
ered by  said  mortgage],  and  what  are  the  boundary  lines  of  said 
premises  [or,  what  the  north  boundary  line  of  said  premises  is]. 
[State  reasons  why  there  is  uncertainty,  or  natwre  of  contrO' 
versy.] 

•  As  to  view,  see  Ahi.  Jury  Trial  Brief,  72,  &c;  in  waste,  N.  T.  Code  Civ. 
Pro.,  %  1659 ;  respecting  tlie  condition  of  structures  and  performance  of  build- 
ing contracts,  Stones  ®.  Menham,  3  Exch.,  383;  Maxted  ».  Seymour,  56  Mkh., 
139;  33  Norfhw.  Bep.,  319;  in  eminent  domain,  Galena,  &c.,  R.  B.  Co.  v.  Ear- 
lam,  73  III.,  494;  Matter  of  K  Y.  Lack,  &c.,  B.  R.  Co.,  63  Sow.  jf¥.,  265;  in- 
jury to  real  properUr,  Boardman  d.  Westchester  Fire  Ins.  Co.,  54  Fisc,  864; 
Pick  V.  Rubicon  Hydraulic  Co.,  27  Wise.,  483;  Bare  d.  Hoffman,  79  Pa.  St., 
71;  negligence.  Smith  c.  St.  Paul  City  By.  Co.,  83  Minn.,  1;  18  Forthe. 
Sep.,  827;  ejectment, 'Brown  «.  O'Brien,  3  Pa.  Law  J.  (Cla/rle),  115;  trover, 
Nutter  V.  Ricketts.  6  Iowa,  92. 

As  to  view  of  life-tenant  when  ejectment  depends  on  his  death,  see  N,  T. 
Code  Civ.  Pro.,  §  2311.       

s  N.  T.  Code  Civ.  Pro.,  §  1683;  JM.  Jury  Tr.  Brief,  ch.  12. 
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y.  That  said  premises  [and  the  adjoining  premises  afEect- 
ed  by  said  boundary]  belong,  as  deponent  is  informed  and 
believes,  to  Y.  Z.,  the  above-named  defendant,  and  that  the 
same,  including  the  portion  as  to  which  there  is  uncertainty  or 
controversy,  are  in  the  exclusive  possession  of  said  Y.  Z.  [or, 
of  M.  N.,  of  — add  particulars,  if  possible,  •^possession 

is  malifi^  as  in  case  of  tenancies,  c&c],  under  a  claim  that  he 
is  uie  owner  \or  otherwise'] , 

VI.  That  this  motion  is  made  in  good  faith  and  without 
delay,  and  not  for  the  purpose  of  delay  on  the  part  of  this 
deponent. 

\Jwati\  [Signature.'] 

Form  No.  1311. 
Notice  of  motion  for  survey.' 

[As  in  Form  488,  p.  1,  of  this  Volume,  omitting  the  matter 
in,  brackets  following  the  j,  and  substituting  for  the  italic 
matter  between  the  %  o^^  T  the  following  /]  granting  leave  to 
[the  appUcamt]  his  necessary  servants  and  agents  to  enter  upon 
the  property  of  Y.  Z.  below  mentioned  tor  the  purpose  of 
making  a  survey  thereof  [or,  of  a  boundary  line  between  the 
property  of  A.  B.  and  the  property  of  Y.  Z.],  which  said 
property  is  more  particularly  described  [or,  which  said 
property  is — briefly  describe  it — and  is  adjacent  to  that  more 
^a/rticularl/y  described]  in  the  annexed  afEidavit  of  A.  B. 


Form    No.    1312. 

Order  for  survey. 

At  a  special  term  [c6c.,  as  in 
Form  493,  p.  4]. 
[TiUe  of  court  a/nd  action.] 

On  reading  and  filing  the  annexed  afladavit  of  A.  B., 
verified  the  day  of  ,  18    ,  and  the  aflidavit  thereto 

attached  of  0.  D.,  verified  the        day  of  ,  18     ,  showing 

that  due  notice  of  this  motion  was  duly  served  upon  [the  party 
in  possession],  and  after  hearing  A.  T.,  Esq.,  in  support  of  this 
motion,  and  T.  Z.,  Esq.  [or,  no  one  appearing],  in  opposi- 

»jr.  7.  Code  Civ.  Pro.,  §  1682. 
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tion' thereto.    Now,  on  motion  of  A.  T.,  attorney  for  {the 
appliGont] : 

Oedeeed,  1.  That  leave  is  hereby  granted  to  [^Aeo^fo'cami], 
his  necessary  surveyors,  servants  and  agents  to  enter  upon  the 
Teal  property  herein  below  described  for  the  purpose  of  making 
a  survey  thereon  to  ascertain  the  boundary  lineis  [or,  the  nortn 
boundary  lines]  of  th&  premises  described  in  the  complaint 
herein. 

2.  That  a  copy  of  this  order  be  served  upon  T.  Z.,  the 
owner  [pr,  occupant]  of  the  abov-ementioned  premises  [two] 
days  before  the  entry  herein  allowed  is  made  upon  the  said 
pijpperty.  The  following  is  a  description  as  definite  as  may  be 
of  the  property  [or,  boundary  line]  to  be  surveyed  [and  of  the 
real  property  upon  which  it  is  necessary  to  enter  for  the  pur- 
pose of  making  such  survey  [insert  description]. 

Enter :  [signature  ofjvdge  hy  initials  of  name  and  title.'] 
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AETICLE   lY. 

Discovery  and  Inspection  of  Documents.^ 

[See  tables  on  next  page ;  also  explanations  on  page  419.] 

The  power  of  the  court  was  inherent  in  chancery  (Volume  I,  p.  536),  and 
extended  to  common  law  actions  by  the  New  York  Constitution  merging  the 
jurisdiction  in  law  and  equity,  as  well  as  by  the  Eevised  Statutes  previously 
(2  N.  7.  B.  8.,  199,  §  :31).  The  power  is  now  expressly  recognized  by  statute 
(F.  T.  Code  Civ.  Pro.,  §  803),  and  extended  to  all  courts  of  record  other  than 
justices'  courts  in  cities,  with  a  direction  that  the  general  rules  of  practice 
must  prescribe  the  cases  in  which  the  power  may  be  exercised,  and  the  pro- 
ceedings where  the  same  are  not  prescribed  in  the  Code.,  The  fact  that  the 
rules  of  court  made  pursuaat  to  this  direction  (N.  T.  Oen.  Rules,  No.  14,  of 
1888)  only  contemplate  discovery  to  enable  the  applicant  to  plead,  does  not 
limit  the  power  of  the  court  to  allow  it  to  enable  him  to  prepare  for  trial. 
Stichter  v.  Tillinghast,  43  Bun,  95,  and  cases  cited.  On  the  contrary,  it  has 
been  held  both  under  the  former  Code  of  Procedure  and  the  Code  of  Civil 
Procedure  (Seligman  v.  Real  Estate  Trust  Co.,  30  Abb.  JT.  C,  310,  and  note), 
and  I  think  well  held,  though  there  are  other  cases  sounding  to  the  contrary,' 
that  the  new  provision  in  the  Codes  authorizing  the  court,  in  case  of  disobe- 
dience, to  direct  that  the  document  be  excluded  from  being  given  in  evidence, 
extends  the  power  of  the  court,  beyond  the  chancery  rule  which  forbade  dis- 
covery to  ascertain  the  adversary's  evidence,  and  allows  it  now  to  be  exercised 
to  inspect  a  document  which  the  adversary  relies  on,  if  justice  entitles  the 
applicant  to  examine  it  in  order  to  meet  it  on  the  trial,  as  for  instance,  where 
the  adversary  expressly  sets  it  forth  in  his  pleading,'  or  where  it  consists  of  a 
record  kept  by  the  adversary  admittedly  as  agent  of  the  applicant*  or 
where  the  applicant  alleges  forgery'  or  falsification.* 

•  "  Documents,"  in  the  law  of  evidence,  includes  books,  papers  and  written 
or  printed  matter  generally.  Discovery  is  not  yet  extended  in  American 
courts  to  other  objects  such  as  merchandise  (Ansen  v.  Tuska,  19  Abb.  Pr.,  391), 
machinery  (Cook  v.  Lalance  Grojean  Mfg.  Co.,  39  Hun,  641),  and  the  like. 
But  see  Williams  v.  Peabody,  8  An,  371,  allowing  it  as  to  personalty  held  by 
life-tenant. 

'See  Andrews  d.  Townshend,  48  Super.  Ct.  (J.  &  S.),  163;  Mott  v.  Con- 
sumers' Ice  Co.,  2  Abb.  M.  0.,  143;  Sanger  v.  Seymour,  43  Hun,  641. 

•  Seligman  «.  Real  Estate  Trust  Co.,  20  Abb.  If.  0.,  210,  and  cases  cited. 

•  See  Manley  v.  Bonnel,  11  Abb.  JST.  O.,  123;  Duff  v.  Hutchinson,  19  Week- 
ly Dig.,  20,  and  White  v.  Ahrens,  32  Weekly  Bep.,  649.  See  also  Martine  v. 
Albro,  26  Eun,  559;  Newman  v.  Newman,  30  Weekly  Dig.,  283  (partnership 
books).    As  to  executors,  &c.,  see  Livingston  o.  Curtis,  12  Hun,  121. 

'  Cornell  «.  Woolsey,  7  Weekly  Dig.,  555 ;  Holmes  v.  Cornell,  7  id.,  375; 
Hepburn  «.  Archer,  20  Hun,  535. 

Forgery  was  a  recognized  exception  to  the  restricted  rule  in  chancery. 
Bischoflsheim  v.  Brown  (N.  Y.,  Dec.  23, 1886),  29  Fed.  Bep.,  341  (dictum  as  to 
forgery). 

« Inyo  Mining,  &c    Co.  v.  Pheby,  49  Super.  Ct.  (J.  &  8.),  393  (plaintiff's 
allegation  of  falsification  of  plaintiff's  account  kept  by  defendant  when  in 
plaintiff's  service).    Compare  Walmsley  v.  Nelson,  3  Abb.  If,  0„  137. 
Vol.  11—42 
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METHODS  OF  DISCOVERT  IN 


I. 


Discovery  in  equity  actions. 


Gets  examination  of  party  and  in- 
spection of  documents  so  far  as 
necessary  and  founded  on  allega- 
tions and  demand  for  relief  in 
applicant's  pleading. 


Power  inherent  in  court  of  equity. 

Formerly  exercised  by  Written  In- 
terrogatories annexed  to  bill,  and 
sworn  Written  Answers;  and  by 
Examination  and  Production  of 
documents  on  oath,  before  a  Mas- 
ter. 

— statutory  now  so  far  as  made  so 
by  saving  clause  as  to  creditors' 
actions  (if.  Y.  Code  Civ.  Pro., 
§§  1871,  1878),  and  general  sav- 
ing clause  as  to  equity  jurisdic- 
tion except  as  restricted  by  the 
.Code  (§217). 

Applicable  only  to  a  party  (includinfr 
an  officer,  director  or  member  of 
a  corporation-party). 

Exercised  at  such  stage  of  the  action 
as  it  becomes  necessary  in  order 
to  the  substantial  relief  granted, 
as  thus: 

1.  On  motion  for  receiver,  to 
.ascertain  assets  and  superintend 
transfer : 

2.  At  the  trial,  before  interlocu- 
tory judgment  (by  subpoena  and 
oral  examination,  or  subpoena  du- 
ces tecum,  or  order  to  produce), 
so  far  only  as  necessary  to  reach 
interlocutory  judgment: 

3.  — and  after  interlocutory 
judgment  establishing  the  right, 
then,  by  reference,  with  direction 
for  examination  and  production, 
and  by  summons  or  subpoena 
thereon,  before  referee. 

4.  After  judgment,  by  supple- 
mentary proceedings  or  creditors' 
action. 

Application  (except  in  supplement- 
ary proceedings)  must  be  to  the 
court,  or  to  a  referee  to  hear  and 
determine  the  issues,  or  a  referee 
specially  authorized. 


II. 


Discovery  and  inspection  of  doca- 
ments  (in  all  classes  of  actions). 


Gets  inspection  and  right  to  copy 
documents,  but  not  right  to  ex- 
amine party. 


Power  inherent  in  court  of  equity. 
Formerly  exercised  as  in  I;  and  by 
bill  of  discovery,  in  aid  of  a  party 
to  a  cause  at  common  law. 


— statutory  in  common  law  actions 

in  Supreme  Court  since  1830.   2 

N.  T.  B.  8.,  199,  §  21. 
Extended  to  aU  courts  of  record 

except  justices'  courts  in  citien. 

N.  T.  Oode  Pro.,  §  388;  Code  Civ. 

Pro.,  §  803. 


Applicable  only  to  a  party  (including 
corporations). 

Exercised  at  any  stage  of  the  action, 
as  thus: 

1.  To  enable  to  prepare  com- 
plaint, or  join  yet  unlaiown  de- 
fendants: 

3.  To  enable  to  prepare  answer 
or  other  responsive  pleading: 

3.  To  prepare  for  trial. 

[At  the  trial,  inspection  of 
documents  belonging  to  the  par- 
ty, in  other  than  equity  actions, 
is  allowed  only  on  common  law 
principles,  as  on  the  examination 
of  a  witness,  and  is  had  by  subpoB- 
na  duces  tecum  or  order  to  pro- 
duce, or  by  notice  to  produce.] 


Application  must  be  to  court;  and  on 
petition  verified  by  afSdavit;  and 
an  order  to  show  cause  made  by 
court  or  judge. 
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ACTIONS  UNDER  THE  CODE. 


nL 

Examination  before  trial  (in  all 
classes  of  actions). 

Gets  examination  of  party,  and  pro- 
duction of  documents  to  be  ex- 
amined on  ;  but  no  ri^ht  to  take 
copy,  and  no  other  nght  to  in- 
spect than  counsel  has  on  examin- 
ing a  witness  at  the  trial  under 
subpoena  duces  tecum. 

Power  inherent  in  court  of  equity. 
Formerly  exercised  as  in  I  and  II. 


—statutory  in  common  law  actions 
in  courts  of  record  (except  certain 
inferior  local  courts.  Code  Pro., 
§  389;  Code  Civ.  Pro.,  §  870). 


Applicable  only  to  a  party  (including 
an  officer  or  director  of  a  corpo- 
ration party). 

Exercised  at  any  stage  of  the  action, 
as  thus: 

1.  To  enable  to  prepare  com- 
plaint, or  join  yet  unknown  de- 
fendants. 

3.  To  enable  to  prepare  answer 
or  other  responsive  pleading. 

3.  To  prepare  for  trial. 

[At  the  trial,  examination  of 
the  party  is  had  by  the  same 
means  as  any  other  witness,  on 
common  law  principles.] 


IV. 


Application  must  be  to  a  judge,  on 
affidavit,  and  ex  parte. 


Examination  or  discovery  inci- 
dental to  some  interlocutory 
proceedings. 


PoTwer  wholly  statutory,  except  as 
below  indicated. 


The  principal  cases  are: 

Compelling  person  not  a  party  to 
•  make  affidavit  for  purposes  of  a 
motion.    Vol.  I,  pp.  139,  202. 

Examination  by  sheriff  or  by  at- 
taching creditor,  of  books,  etc., 
levied  on,  with  stock-in-trade,  etc., 
of  debtor,  under  attachment  as  a 
provisional  remedy;  or  of  third 
person  holding  assets. 

Demand  or  order  for  copy  account 
or  bill  of  particulars.  [Power  in- 
herent in  court.] 

Compelling  receiver,  attorney,  or 
other  officer  of  the  court,  having  • 
documents  in  his  possession  as , 
such,  to  allow  inspection  when  i 
matter  of  right  to  a  party.  [Power 
inherent  in  court,  and  exercised  i 
in  such  mode  as  the  court  may  ■ 
direct.] 

Same  power  to  compel  such  person 
to  submit  to  examination. 

Exacting  consent  to  examinaticaacorr 
discovery  as  the  condition'  of: 
granting  a  discretionary_  order, 
for  the  purposes  of  which  dis-, 
closure  may  be  justly  required; 
[Power  inherent  in  court  and  in 
judge,  within  limits  not  very 
clearly  defined.  Rarelj,  exei: 
cised.] 

See  also  note  on  p.  660, 
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Forms. 
(1313.)  Petition  for  discovery  and  in-        (1316.)  Order  absolute  for  discoTery 

spection,  or  that  cause  be  and  inspection. 

shown.  (1317-1320.)  Statements  suitable  to 

(1314.)  Order  thereon.  insert  in  foregoing  form. 

(1315.)  Affidavit  to  oppose  petition 

for  discovery,  <fcc. 


Form  No.  1313. 
Petition  for  discovery  and  inspection,  or  that  caose  be  shown,  i 

l^Title  of  court  cmd  action.'] 

To  the  Court  of  [or.  To  Hon.  J.  K.,' justice— 

or,  judge — of  the  Court  of  ]. 

Note. — As  to  discovering  books  and  papers  of  debtor  by  attaching  his 
property  and  books,  see  Brooke  v.  Foster,  30  Abb.  N.  0.,  300;  Bleler  t. 
Davidson,  id.,  307,  n.,  and  cases  cited,  and  p.  439  of  this  Volume,  Form  959. 

Getting  copy  of  document  by  demand  of  account  or  order  for  bill  of  par- 
ticulars, see  p.  469  of  this  Volume. 

For  getting  evidence  by  mandamus,  see  the  following  cases: 

Inspection  of  books  of  a  foreign  corporation.  Huylar  ».  Cragin  Cattle 
Co.,  (Jf.  J.,  1^87);  s.  c,  5  Oentr.  Sep.,  645  (but  denying  the  petition  as  to  pa- 
pers and  memoranda);  Swift  ».  Richardson,  {Del.  1886)  6  Centr.  Sep.,  843; 
People  em  rel.  Delmar  v.  St.  Louis,  &c.,  R.  R.  Co.,  44  Sun,  553;  B.C.,  19 
Abb.  JSr.  C,  1  (reference  to  take  proof  of  facts  alleged  and  denied  in  the 
aflSdavits  may  be  made). 

Inspection  of  books  of  benevolent  corporation.  People  ex  rel.  Aaronson 
V.  Scheel,  8  Abb.  If.  0.,  343.  Books  of  domestic  corporation.  People  ex  rel. 
McDonald  v.  U.  S.  Mercantile  Rep.  Co.,  30  Abb.  JV.  0.,  193 ;  Commonwealth 
■».  Phoenix  Iron  Co.,  105  Pa.  St.,  Ill ;  Phoenix  Iron  Co.  i>.  Commonwealth, 
113  id.,  563;  5  Centr.  Sep.,  688;  Matter  of  Sage  v.  Lake  Shore,  &c.,  R.  K.  Co., 
'iO  X  T.,  330.  Books  of  defunct  corporation  m  the  custody  of  new  company. 
iin  re  Glamorganshire  Banking  Co. ,  83  Weekly  Bep. ,  309.  Documents  in  the 
.possession  of  liquidator  of  dissolved  corporation.  London  &  Yorkshire  Bk. 
«.  Cooper,  1 5  Q.  A  B.,  7 ;  33  Weeklj/  Sep.,  751 ;  affl'd,  54  L.  J.  Q.  S.,  495.  Man- 
idamus  to  compel  custodian  of  public  records  to  permit  inspection.  People  ex 
rel.  Title  Guarantee,  «&c.,  Co.  ■».  Reilly,  38  Hun,  439 ;  Colnon  v.  On,  71  Cd. 
43;  11  Pac.  Sep.,  814.  To  compel  public  officials  to  give  certificates.  Matter 
of  Roberts  i>.  Hatch,  40  Bun,  53 ;  People  ex  rel.  Haase  v.  German  Hospital,  8 
Abb.JSr.  G,333. 

-See  Boyd  v.  United  States,  116  IT.  S.,  616  (holding  that  a  statute  compel- 
ling the  production  of  private  papers  by  the  defendant  in  an  action  for  a  for- 
feiture is  unconstitutional  in  that  it  compels  him  to  be  a  witness  against  him- 
Tself). 

As  to  privilege  of  professional  communications,  see  Mott  d.  Consumers  Ice 
•Co.,  3  Abb.  JT.  a,  143. 

As  to  investigations,  see  note  on  p.  648. 


1  Under  iV.  T.  Code  Civ.  Pro.,  §  805,  regular,  and  therefore  denying  appli- 

-and  iV.  J^.  Gen.  Sules,  No.  14,  &c.,  of  cation).    For  general  rules  as  to  peti- 

1888,  petition  is  held  essential.    John  tions,  see  Volume  I,  pp.  331-387. 

S.  Way  Manuf.  Co.  v.  Corn,  66  Hov).         « May  apply  to  any  Judge  author- 

JV.,  153  (holding  notice  of  motion  ir-  ized  to  make  an  order  m  the  action. 
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The  petition  of  A.  B.  \if  a  corporation^  add :  by  A.  B.,  its 
president — w,  agent]  shows  to  the  court : 

I.  That  he  is  the  plaintiff  \or,  defendant]  above  named  \or 
otherwise  state  relation  to  the  cause,  and  that  this  action  is 
brought  \here  hriefiy  state  its  nature  ;  and  if  the  application  is 
to  enable  to  plead,  see  Forms  on  p.  419,  cfec.J. 

II.  [Here  state  condition  of  the  cause,  for  instance,  thus:'\ " 
That  issue  has  been  joined  ^  by  the  service,  on  the  day  of 

last,  of  defendant's  answer  [or,  plaintiff's  reply] ;  and 
that  the  cause  has  been  placed  on  the  calendar,  but  not  noticed 
for  trial ;  and  the  time  appointed  for  holding  the  next  trial 
term  [or,  next  circuit — or,  special  term — in  the  county  of  , 
where  this  action  is  triable]  is  the        day  of  next. 

III.  [Describe  the  books,  papers,  &c.,  of  which  discovery  is 
sought,  so  as  to  identify  them^  as  thus  .•]  *  That  during  the  ne- 
gotiation for,  and  in  making  the  agreement  sued  on,  deponent 
wrote  to  the  [adverse  paHy]  several  letters  relating  thereto,  and 
in  particular  [two],  bearing  date  about  the  day  of  , 
&c.,  respectively,  which,  or  some  of  them,  as  deponent  is 
informed  and  believes  [stating  sources  of  information  and 
ieUefl,  constitute  said  agreement.* 

IV.  That,  among  other  things,  said  letters  contain  [here 
specify  matters  constituting  the  evidence  sought,  in  sufficient 
detail  to  show  that  they  are  material^  to  the  applicant'' s  case; 
or  that  he  has  a  right  to  see  them,  within  the  principles 

indicated  on.  page  658,  and  notes'],  and  said  letters  are,  as  de- 
ponent is  advised  and, believes,  material  and  necessary^  to  his 
case  [or,  defense]  upon  the  trial  of  this  cause ;  and  that  he  can- 
not safely  proceed  to  trial  without  them  [or  sworn  copies  of 
them]. 

See  Volume  I,  p.  134,  161.  The  bet-  '  Thompson  v.  Erie  Rw.  Co.,  9 
ter  opinion  is,  that  the  alternative  in  Abb.  Pr.,  N.  8.,  230. 
the  usual  order  made  on  this  petition,  '  See  Brownell  ».  Bank  of  Glovers- 
allowing  the  adverse  party  to  show  ville,  20  Hun,  517. 
cause  instead  of  complying,  is  not "  an  ^  Brooklyn  Life  Ins.  Co.  ■».  Pierce, 
order  to  show  cause  "  within  the  mean-  7  Hun,  236 ;  N.  T.  Gen.  Rules  of  1888, 
Ing  of  N.  Y.  Gen.  Rules  of  1888,  No.  No.  15;  Walker  v.  Granite  Bank,  44 
37,  which  forbids  orders  to  show  cause  Barb.,  39;  s.  c,  19  Abb.  /V,  111. 
being  made  returnable,  as  notices  of  '  The  evidence  need  not  be  alleged 
motion  may  be,  in  a  county  without  to  be  indispensably  necessary  (Whit- 
the  district.  See  Vol.  I,  p.  163,  note,  worth  v.  Erie  R.  R.  Co.,  37  Super.  Ct. 
But  it  is  safer  to  make  the  order  re-  {J.  <&  S.),  437;  Harbison  v.  Von  Volk- 
turnable  if  practicable,  within  the  dis-  enburgh,  5  Sun,  454),  though  discov- 
trict  ery  is  not  allowed  merely  as  a  precau- 
'  People  V.  Trinity  Church,  6  Aib.  tionary  measure.  Walmsley  v.  Nel- 
P>:.m.  Bon,  3  Abb.  I^.C,  127. 
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V.  That  none  of  said  [letters]  are  in  the  possession  or 
ander  the  control  of  deponent,  nor  has  he  kept  any  copies  of, 
or  extracts  from  them,  and  he  is  ignorant  of  their  precise 
contents.^ 

VI.  That  said  letters  are,  as  deponent  verily  believes,  in  the 
possession  or  controP  of  the  [adverse party — stating  sowrces  of 
information  and  grounds  of  ieUef] ,  and  deponent  knows  of  no 
way  to  obtain  a  knowledge  thereof  except  by  ordering  him  to 
make  discovery  thereof. 

YII.  That  on  the  day  of  >  18     >  and  since  the 

commencement  of  this  action,  this  petitioner  applied  to  the 
plaintifiE  [or,  defendant]  for  permission  [here  state  what  request 
was  made],  but  he,  although  informed  that  they  were  required 
for  and  involved  in  this  action,  refused  eaid  request.^ 

VIII.  [If  plaintiff  petitions,  and  his  complaint  was  not 
verified,  add  ]  That  your  petitioner  has  f  ally  and  fairly  stated 
the  case  in  this  action  to  his  counsel.  A.  T.,  who  resides  at  No. 

street,  in  the  city  of  ,  and  that  he  has  a  good 

and  meritorious  cause  of  action  herein,  and  that  the  discovery 
and  inspection  he  seeks  is  necessary  to  enable  him  to  prepare 
for  trial,  as  he  is  advised  by  his  said  counsel  after  such 
statement,  and  verily  believes. 

[Or,  if  defendant  petitions,  oath  to  merits,  fis  m  Form  981, 
p.  447,  of  this  Voltime.} 

IX.  That  this  application  is  made  in  good  faith  for  the  very 
purpose  stated,  and  none  other;  and  no  previous  application 
has  been  made  [except — die./  see  p.  2]. 

X.  [Tf  a  stay  is  desired,  state  facts  showing  its  necessity.] 

Wherefore,  your  petitioner  asks  that  an  order  be  made 
giving  him  a  discovery  and  an  inspection,  and  permission  to 
take  copies,  of  the  hereinbefore  described ;  and  that  said 

inspection  and  discovery  be  made  *  by  requiring  the  plaintiff 
[or,  defendant]  to  deliver  sworn  copies  of  said  to  the 

'  Where  several  join,  ignorance,  '  This  allegation   has   sometimes 

(fee,  of  each  must  be  alleged,  but  oath  been  thought  necessary,  but  it  seems 

to  the  facts,  at  least  in  case  of  part-  not  now  absolutely  essential  to  sustain 

ners,  may  be  made  by  one.    Selisman  an  order,  since  the  proceeding  is  by 

V.  Keal  Estate  Trust  Co.,  30  4w.  JS'.  order   to   make   discovery  or  show 

C,  210.  cause.    But  if  the  fact  be  shown,  and 

"  It  is  not  enough  to  show  the  doc-  discovery  be  finally  ordered,  it  may  be 

uments  to  be  in  the  hands  of  defend-  with  costs  of  motion.    Seligman  v. 

ant's  attorney,  placed  there  by  third  Eeal  Estate  Trust  Co.,  20  Abb.  2f.  C 

persons.    Douglas  v.  Delano,  20  Week.  210. 
Dig.,  85. 
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\pwriy  appUoant — w,T3y  the  deposit  by  the — adverse  party — 
in  the  office  of  his  attorney,  Z.  T.,  at  Ko.  street,  in 

, — or,  in  the  office  of  the  clerk  of  this  court,  of  the  said 
,  where  they  shall  remain  open  to  the  examination  of 
\!aQ-'-'opplicant — his  attorneys  and  accountants,  during  the 
ordinary  business  hours,  or  at  such  time  and  place  as  the  court 
may  order,  with  leave  to  take — photographic  ^ — copies  thereof, 
or  of  any  part  thereof — or  as  in  1317-13:iO  lelow],  or  in  default 
th,ereof  let  [defendant]  show  cause,  at  a  special  term  of  this 
'colirt,  to  be  held  [at  chambers]  at  the  court  house  in  the  city  of 

,  on  the         day  of  ,  18    ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  the 
prayer  of  this  petition  should  not  be  granted ;  and  for  such 
other  and  further  relief  as  may  be  just  [with  the  costs  of  this 
motion].^ 

[t)ate.'\  [Signatures.} 

[  Verification  as  in  Form  494,  p.  6.] 

[Add  corroborating  affidavit  if  pracfioahle.} 

Form  No.  1314. 
Order  to  make  discovery  or  show  cause.* 

[Title  of  oourt  and  action.] 

On  the  annexed  petition  of  A.  B.  [and  on  the  pleadings 
herein],  and  on  motion  of  A.  T.,  attorney  for  A.  B. : 

Orukeed,  that  Y.  Z.  give  to  said  A.  B.  a  discovery  and 
inspection,  and  permission  to  take  copies  of  the  [documents] 
described  in  said  petition  [or  specify  what,  if  only  apart\,  and 
that  said  discovery  and  inspection  be  made  [contintie  according 
to  peiitipnfrom  the  *]. 

[And  all  proceedings  on  the  part  of  said  are  hereby 

stayed  until  after  the  hearing  and  determination  of  this 
motion.*]    [Service  hereof  on  the  day  of  ,  shall  be 

Sufficient.] 

[Authentication  as  in  Foni  491,  p.  3.] 

[Serve  with  copy  petition,  cSse.^  on,  the  attorney.^'] 

'  See  Cornell ».  Woolaey,  7  Weekly  T.  Code  Civ.  Pro.,  %  805.    Compare 

Big.,  555 ;  19  AM).  L.  J.,  843.  Volume  I,  p.  446. 

"  See  note  3  on  page  663.  '  Ressner  ».  N.  T.  Museum  Asso.,. 

'  iV;  T.  Code  Cin.  Pro.,  g  805.  20  Hun,  183. 
*  XMs  stay  may  exceed  30  days.   K 
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Form  No.  1315. 
AfB,davit  to  oppose  petition  for  discovezy.' 
[Title  of  court  and  action.^ 

T.  Z.,  defendant  above  named,  being  duly  sworn,  says : 

I.  I  have  in  my  possession  or  power  the  documents  relating 
to  the  matters  in  question  in  this  suit  set  forth  in  the  first  and 
second  parts  of  the  first  schedule  hereto. 

II.  I  object  to  produce  the  said  documents  set  forth  in  the 
second  part  of  the  first  schedule  hereto. 

III.  {Here  state  upon  what  grownds  the  objection  is  made, 
and  verify  the  facts  as  far  as  may  ie  /  see  p.  660,  end  of 
note.] 

IV.  I  have  had,  but  have  not  now,  in  my  possession  or 
power,  the  documents  relating  to  the  matters  in  question  in  this 
suit  set  forth  in  the  second  schedule  hereto.* 

Y.  The  last-mentioned  documents  were  last  in  my  posses- 
sion or  power  on  [state  when], 

YI.  [Mere  state  what  has  become  of  the  last-mentioned 
documents,  and  in  whose  possession  they  now  are.] ' 

YII.  According  to  the  best  of  my  knowledge,  information 
and  belief,  I  have  not  now,  and  never  had  in  my  possession,* 
custody  or  power ;  or  in  the  possession,  custody  or  power  of 
any  attorney,  solicitor,  counsel  or  agent  of  mine;  or  in  the 
possession,  custody  or  power  of  any  other  person  or  persons  on 
my  behalf,  any  deed,  account,  book  of  account,  voucher,  receipt, 
letter,  memorandum,  paper  or  writing,  or  any  copy  of  or 
extract  from  any  such  document,  or  any  other  document 
whatsoever,  relating  to  the  matters  in  question  in  this  suit,  or 
any  of  them,  or  wherein  any  entry  has  been  made  relative  to 
such  matters  or  any  of  them,  other  than  and  except  the 
documents  set  forth  in  the  said  first  and  second  schedules 
hereto. 

[Jurat.]  [Signature.] 

>  JV:  r.  Code  Civ.  Pro.,  §  806.  This  O'Connell,  33  W.  B.,  619 ;  s.  c,  52  L. 
Form  is  adapted  from  the  Form  pre-  T.  B.,  N.  8.,  553. 
scribed  under  the  English  Judicature  A  denial  must  be  explicit.  Hep- 
Act,  1875,  app.  B.,  Form  9.  See  Mi-  bum  v.  Archer,  20  Eun,  535. 
net  V.  Morgan,  L.  R.,  8  Ch.,  361;  11  =  The  denial  of  possession,  if  cred- 
Eq.,  384;  Corporation  of  Hastings  v.  ited,  puts  an  end  to  proceedings.  Hoyt 
Ival,  L.B.,9  Ch.,  1017.  t.  American  Exchange  Bank,  1  Bw/r, 

'A  denial  by  several  should  be:  653;  Ahoyke  ®.  Wolcott,  4_ -i*ft.  iV., 

"We  have  not  in  our  power  or  posses-  41.    But  a  denial  of  materiality  does 

sion,  and  neither  of  us  has  in  his  not.    Clyde  «.  Rogers,  24  Run,  145. 
power  or  possession,  &c.    Fendall  «.         ^  See  note  3,  and  p.  663,  ».  1. 


MEANS  OF  EVIDENCE.— ]V.  DISCOVERY  AND  INSPECTION.  665 

Form  No.  1316. 
Order  absolute  for  discovery  and  inspection  (short  Form).' 

At  a  special  term  [die,  as  in  ForTn, 
493,  p.  4]. 
■\Tiileof  action.'] 

An  order  having  been  heretofore  on  the  day  of  , 

18  ,  entered  in  this  action  directing  the  [defendant]  herein  to 
allow  the  [plaintiif  ]  herein  on  or  before  tlie        day  of  , 

18  ,  to  inspect  [designating  the  document  as  thus :  a  certain 
paper  or  certificate  dated  the        day  of  ,  18    ],  referred 

to  in  the  petition  on  which  said  order  was  granted,  and  to  take 
a  copy  of  said  [paper  or  certificate],  or  in  default  thereof  to 
show  cause  before  this  court  why  such  inspection  with  copy 
should  not  be  allowed ;  and  the  said  defendant  having 
appeared  and  failed  to  show  sufiScient  cause  why  such  in- 
spection with  copy  should  not  be  allowed :  Now,  on  reading  and 
filing  copies  of  said  order  to  show  cause  and  of  the  petition  on 
which  it  was  granted  [and  on  the  pleadings,  and  designate  other 
papers,  if  any'],  and  after  hearing  A.  T.,  of  counsel  for  said 
plaintiff,  in  support  of  the  motion,  and  Z.  T.,  of  counsel  for 
said  defendant  in  opposition,  and  on  motion  of  A.  T.,  attorney 
for  said  plaintiff: 

Oedeeed,  that  the  said  [defendant]  produce  at  the  office 
of  the  said  [plaintiff's]  said  attorney  at  No.  street, 

in  ,  on  the        day  of  ,  18    ,  at         o'clock  in  the 

noon,  the  aforesaid  [paper  or  certificate],  and  there  allow 
plaintiffs  or  their  said  attorney  to  inspect  the  same,  and  to  take 
a  copy  thereof.     [For  other  Forms  see  1313, 1317-1 320  {below).] 

And  it  is  further  ordered,  that  the  said  defendant  pay  to  the 
said  plaintiff  $10  costs  of  this  motion. 

Enter :  [signature  of  judge  ly  initials  of  name  and  title.] 


STATEMENTS  SUITABLE  TO  INSERT  IN  FOREGOING  FORM. 

1317.  Bireetion  to  deposit  books  with  clerk.''''] — Ohdebed,  that  said  defend- 
ant *  within  days  after  service  of  a  certified  copy  of  this  order  upon  his 
attorney  [or, upon  said  defendant  personally],  file  with  the  clerk  of  this  court, 
at  his  office  in  the  county  court  house  in  the  city  of  ,  the  books,  letters  and 

'  Sustained  by  Seligman  v.  Real  perintend  the  discoveiy  and  inspec- 

Estate  Trust  Co.,  30   Abb.   N.    C,  tion.    See  Form  No.  1318,  p.  666. 
810.  2  Rossner  v.  N.  Y.  Museum  Asso., 

A  referee  may  be  appointed  to  su-  20  Hun,  183. 


666  ABBOTT'S  NEW  PRACTICE. 

telegrams  above  referred  to,  and  give  the  plaintifif's  attorneys  written  notice 
of  such  filing ;  the  books,  letters  and  telegrams  to  remain  on  file  with  the  clerk 
for  days  after  the  service  of  such  notice,  during  which  time  the  plaintiff 
shall  have  leave  to  inspect  and  copy  the  accounts,  letters  and  telegrams  above 
mentioned, 

1318.  Exception  as  to  books  beyond  the  jurisdiction.^] — It  is  further  ordered 
that  said  company  is  hereby  required  to  produce  [before  the  referee], 
for  the  purpose  of  the  inspection  directed  in  tiis  order,  such  only  of  said 
books  as  are  within  the  control  of  said  company  or  its  officers  in  this  State, 
and  shall  not  be  required  to  produce  such  books  as  are  at  its  office  in  ; 
that  in  respect  to  the  books  not  produced,  the  said  defendant  shall  produce 
and  deliver  to  [said  referee  for  the  use  of]  the  plaintiff  sworn  copies  of  their 
contents  which  relate  to  the  subject-matter  mentioned  in  said  order;  [that 
such  sworn  copies  shall  be  so  produced  and  delivered  within  forty  days 
after  it  appears  to  the  satisfaction  of  the  referee  that  the  original  books 
cannot  be  produced  before  him ;  that  the  said  referee  may  pass  upon  the 
sufficiency  of  said  copies,  and  in  his  discretion  direct  other  or  further  cop- 
ies to  be  produced  and  delivered]. 

1319.  Direction  to  serve  sworn  copy,  butwiih  leave  to  deposit  iTwfead!.']*— On- 
DBEBD,  that  the  defendant,  within  days  after  service  of  a  certified  copy  of 
this  order  upon  defendant's  attorney  [or,  upon  defendant  personally],  deliver 
to  the  plaintiff 's  attorneys  sworn  copies  of  all  the  entries  contained  in  the  sev- 
eral books  of  account  kept  by  defendant,  including  the  ori^al  entries  under 
the  heading  ,  relating  to  all  the  transactions  had  by  him  for  the 
plaintiff  as  his  broker,  and  of  all  other  entries  in  the  said  books  of  account 
relating  to  transactions  had  by  defendant  for  plaintiS  or  his  account,  or  in 
respect  to  which  he  had  an  interest;  also  of  all  the  letters  and  telegrams 
in  defendant's  possession  or  control,  received  by  him  from  the  plaintfit,  be: 
tween  the       day  of  ,  18    ,  and  the        day  of  ,  18    . 

It  is  further  ordered,  that  instead  of  serving  sworn  copies  the  defendant 
may  [continue  as  in  1817  from  the  *]. 

1320.  Preclusion  from  proving  document  not  produced.^] — It  is  further  or- 
dered that  the  defendant  be,  and  hereby  is  precluded  from  giving  evidence 
upon  the  trial  herein  of  any  agreement  or  agreements  between  said  N.  T; 
C.  S.  C.  C.  and  said  N.  Y.  C.  &  H.  R.  R.  Co.,  or  any  agreements  in  any  way 
affecting  or  governing  the  rights  and  duties  of  said  N.  T.  C.  8.  C.  C.  and 
said  N.  Y.  C.  &  H.  R.  R.  Co.,  as  between  each  other  and  the  employees  re- 
spectively, except  such  agreements  as  they  may  produce  as  aforesaid. 

'  From  a  general  term  order  on  ap-  This  may  afford  a  convenient 
peal,  modifying  the  order  below  by  means  for  sanctioning  without  in- 
inserting  this  clause.  Ervin  v.  Ore-  justice  discoveries  of  entries  in  firm 
§on,  &c.,  Rw.  &  Nav.  Co.,  23  Hun,  566.  books  where  the  co-partner  is  not  a 
ee  also  Philips  v.  Germania  Mills,  20  party  to  the  action,  which  has  fre- 
Abb.  N'.  O.  quently  been  denied  because  of  the 
"  The  court,  on  evidence  that  all  want-«tf  the  co-partner's  consent.  See 
the  entries  relevant  are  commingled  Hadley  v.  McDougall,  L.  B.,  7  Ch. 
with  entries  relative  to  other  persons,  Aj^.,  312. 

may  direct  that  the  books  te  deposited  ^  From  an  order  settled  at  special 

with  the  clerk  with  a  sworn  copy  of  term  in  a  contested  case.    See  also 

the  relevant  entries,  and  the  certifl-  Whitworthu  ErieR.  R.  Co.,  37A<pw 

cate  of  the  clerk  to  his  actual  exam-  Ot.  (J.  &  S.),  437.    "The  safer  practice 

ination  and  comparison  thereof.  Pyn-  is  to  apply  after  disobedience  for  ah 

chon  «.  Day,   118  III.,  9;   s.  C,  7  order  precluding  the  evidence.    See 

NortheasUrn  Bep., 65.  pp.  478-480,  and  S5  N.  T.,  518. 
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ARTICLE    V. 

ExAMiNATioir  OF  Pakty  befoee  Tbial.' 

[See  explanations  on  pp.  419,  430  and  657-659.  of  this  Vol.  The  chancery 
discovery  in  creditors'  actions  is  also  expressly  preserved  {N'.  Y.  Code  Civ. 
Pro.,  §  1871),  but  by  oral  examination  (§  1871).] 

FOEMS. 

(1321.)  Affidavit  to  obtain  examina-  dered  to  appear  for  examin- 

tion  of  adverse  party  before  ati on  before  trial, 

trial.  (1335.)  Subpoena  duces  tecum,  where 

(1822-1329.)  Statements  of  cause  of  non-resident  is  required  to 

action  and  defense,  materi-  produce  documents, 

ality  and  necessity,  suitable  (1386.)  Order  that  a  party  under  ex- 

to  be  inserted  in  foregoing  amination  show  cause  why 

Form.  he    should     not    produce 

(ISSO.)  Order  that  party,  or  officer  of  books  referred  to  by  him. 

corporation-party,    submit  (1SS7.)  Order  absolute  thereon, 

to  examination  before  trial.  (1338.)  Deposition  on  examiuation  be- 

(I381-1S33.)  Statements  suitable  to  fore  trial. 

be  inserted   in   foregoing  (13S9-1344.)  Statements   suitable  to 

Form.  be  inserted   in   foregoing 

(1384.)  Subpoena  to  non-resident  or-  Form. 

Form  No.  1321. 

Affidavit  to  obtain  examination  of  adverse  party  before  trial. 

[Title  of  court  and  action.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  [the  attorney*  for]  the  plaintiff*  [or,  defend- 
ant] above  named  [if  otherwise,  state  relation  to  the  cause]. 

II.  That  this  action  was  commenced  by  the  service  of 
summons  and  complaint  on  ,  on  the  day  of  , 

'  This  proceeding  applies  in,  surrogate's  courts.  N.  T.  Code  Civ.  Pro., 
§  2538,  except  where  §  3539  precludes. 

For  proceedings  to  examine  before  suit  brought,  see  Volume  I,  p.  536. 
To  ascertain  unknown  or  additional  defendants.  Volume  I,  p.  684.  To  enable 
applicant  to  plead,  p.  419  of  this  Volume.  For  examination  in  creditor's  ac- 
tion, pp.  153-155,  and  670.    For  other  examinations,  see  p.  649,  note. 


\  The  attorney  may  make  the  aflS-  '  Or  one  of  the  plaintiffs.  An  affi- 
davit. Corbett  v.  De  Comeau,  4  Abb.  davit  by  one  of  several  united  in  in- 
N.  C,  252,  reVd  on  another  point  in  5  terest  and  pleading  together,  ia  suffl- 
ii;  169;  Hale  v.  Rogers,  33  Sim,  19.  dent. 
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18    ,  and  that  issue  *  was  joined  therein  on  the        day  of 
18     ,  by  the  service  of  the  defendant's  answer  [or  otherwm 
show  issue  in  a  condition  to  he  tried] . 

III.  [As  in  paragrc^h  II,  Form  958,  p.  428,] 

IV.  That  this  action  is  brought  {here  state  the  nature  of  th 
action  and  the  substance  of  the  Judgment  demanded  therm. 
'See  Forms  1322-1329  (below)]. 

Y.  That  the  defense  in  this  action  is  [stating  its  nature.  See 
Forms  1323-1329  (below)]. 

VI.  That  the  testimony  of  the  above-named  party  [or,  ifm 
officer  or  director  of  a  corporation: — that — {namvng  himi)—\s  an 
officer,^  to  wit — [designatmig  office) — of  the  corporation  above 
named,  and  his  testimony]  is  material  and  necessary'  [spedfymg 
in  what  respects  it  is  material,  as  in  Forms  1322-13ii9  {heme)]. 

VII.  That  the  said  [nam,e], -whose  examination  is  desired, is 
now  residing  [o;*,  sojourning — o/*,  regularly  transacting  business] 
at  [stating  place/  and  if  a  town  or  city,  the  street  and  numberi 
and  if  a  resident  of  the  State,  but  not  of  the  eownty  where  th 
examination  is  sought,  add  ],  and  there  has  an  ofcce  for  the 
regular  transaction  of  business  in  person.  [If  a  non  resident, 
and  leave  is  desired  to  serve  the  ord^r  in  am/  other  county  thm 
that  where  it  is  to  require  him  to  attend  for  examination,  add 
reason.    N.  Y.  Code  Civ.  Pro.,  §  886.] 

.  [If  the  exojninee  is  a  convict,  in  jail,  state  it.    N.  T,  Code 
Civ.  Pro.,  §  877,  and  see  VohiTne  I,  p.  539.] 

[VIII, — and  to  the  end,  as  in  Form  958, _p.  429.] 


STATEMENTS  OF  CAUSE  OP  ACTION  AND  DEFENSE,  MATERI- 
ALITY AND  NECESSITY  SUITABLE  TO  BE  INSERTED  IN 
THE  FOREGOING  FORMS. 

1332.  Action  against  Jtroker  for  an  accounting.*] — That  this  action  is 
brought  to  recover  damages  [in  the  sum  of  dollars]  sustained  by  the 

plaintiff,  by  reason  of  the  misconduct  and  breach  of  duty  of  the  defendant, 

'  An  application  for  the  purpose  of  teriality  of  the  witness  either  to  the 

preparing  for  trial  is  not  allowed  be-  knowledge  of  deponent,  or  it  must 

fore  issue.  show,   if  made  on  information,  the 

'  Officers  and  directors  of  a  cor-  sources  of  information  upon  ■which 

poration  may  be  thus  examined,  but  deponent  bases  the  allegation  cf  the 

not   servants,  agents    or  employees,  materiality.    Hale  v.  Rogers,  22  Eun, 

Beichman  ®.  Manhattan  Co.,  26  Mun,  19  (holding  so  in  case  of  an  affidavit 

433.  made  by  attorney).  ,„ 

s  JT.  Y.  Gen.  Rules,  No.  83,  of  1888.         *  From  Smith  ii.  McDonald,  1 M. 

The   affidavit  must  show  the  ma-  JV".  0.,  350. 


EVIDENCE— V.  EXAM'N  OF  PARTY  BEFORE  TRIAL.         669 

while  acting  as  factor  for  plaintiff,  in  the  sale  or  disposition  at  ,  in 

the  year  ,  of  linen  and  cotton  embroidered  handkerchiefs  and  laces, 

which  were  of  the  value  of  over  dollars,  consigned  by  plaintiff  to  defend- 
ant, as  factor,  for  sale. 

Plaintiff  charges  that  the  defendant  did  not  sell  the  said  goods  in  a 
proper  manner  and  according  to  the  usage  of  merchants,  and  with  a  proper 
exercise  of  care,  discretion  and  diligence,  and  in  good  faith,  but  that  he  acted 
inbadfalth,  contrary  to  usage,  and  sacrificed  said  goods. 

That  an  examination  of  the  defendant  Y.  Z.,  and  his  books  and  papers,  is 
material  and  necessary  to  enable  the  plaintiff  to  prove  that  the  defendant 
has  acted  and  conducted  the  said  business  in  the  manner  aforesaid,  and  to 
leain  the  names  of  persons  concerned  in  the  sale  of  the  plaintiff's  goods,  and 
the  method  employed  in  the  disposition  of  said  goods,  and  the  character  of 
the  sales,  all  of  which  are  at  present  unknown  to  the  deponent.    IState  all  the 


1823.  In  action  against  stockbroker  hy  customer. — Defense  and  necessity. ^y— 
The  testimony  of  the  plaintiff,  T.  A.  H.,  is  material  aad  necessary  for  the 
defendants  and  for  the  defense  of  this  action,  and  the  prosecution  of  the 
defendants'  counterclaim,  for  the  following  reasons:  The  complaint  in  this 
action  alleges  in  the  and  paragraphs  thereof,  "  that  defendants  never 
demanded  of  plaintiff  that  he  should  deposit  any  collateral  security  or  mar- 
gin, nor  was  there  at  any  time  any  suggestion  made  or  notice  given  to 
plaintiff  hy  said  defendants  that  said  collateral  security  was  desired  or  re- 
quired by  defendants  before  the  alleged  sale  of  stocks  as  hereinafter  men- 
tioned;" and  also  that  on  and  between  the  and  days  of  ,  18  , 
the  defendants,  without  notifying  plaintiff  of  the  time  and  place  of  sale, 
sold,  or  pretended  to  sell,  the  said  stocks  secretly.  The  answer  denies  that 
the  said  stocks  were  sold  without  notifying  the  plaintiff,  or  that  they  were 
sold  secretly,  and  alleges,  in  paragraph  thereof,  that  between  the  and 
days  of  ,  18  ,  the  defendants  made  repeated  demands  in  writing 
of  the  plaintiff  for  margin,  and  that  on  or  about  the  day  of  ,  18  , 
the  defendants  sent  to  the  plaintiff  written  notice  that  if  such  margin  was 
not  sooner  furnished  they  would  sell  his  stocks  at  a  place  and  time  in  said 
notice  mentioned.  During  part  of  the  time  between  the  and  days  of 
,  18  ,  the  plaintiff  was  not  in  ,  but  was,  as  I  am  informed  and 
helieve,  at  .  The  notices  above  referred  lo  were  mainly  sent  by  tele- 
graph, and  I  desire  and  expect  to  prove  by  the  plaintiff  that  he  did  receive 
some  or  all  of  the  notices  so  sent  ta  him,  and  when  and  where  he  received 
such  notices. 

_  The  answer  further  alleges  that  on  the       day  of  ,  18    ,  notice  of  the 

said  sales  of  stock  or  some  part  thereof  in  writing  was  delivered  to  the  plaint- 
iff, but  that  he  did  not  on  that  or  the  succeeding  day,  or  until  late  in  the  af- 
ternoon of  the  day  of  ,  make  any  claim  whatever  that  the  sale  of  the 
said  stocks  had  been  wrongful,  nor  did  he  disavow  or  repudiate  the  said  sales, 
but  acquiesced  in  and  ratified  the  same.  The  defendants  desire  and  expect  to 
prove  by  the  plaintiff  the  fact  of  the  receipt  of  the  said  notice  and  the  time  at 
which  it  was  received,  and  other  facts  relative  thereto,  which  will  also  relate 
to  and  be  material  upon  the  amount  of  damages  to  be  recovered  by  the 
plaintiff. 

^  The  answer  further  alleges  that  the  said  sales  of  stock  were  in  accordance 
with  the  custom  of  brokers  and  dealers  in  stocks  in  the  city  of  ,  which 

customs  were  well  known  to  the  plaintiff,  and  were  assented  to  by  him.  I  de- 
sire to  prove  by  the  plaintiff's  testimony  his  knowledge  of  and  assent  to  such 
customs. 

The  agreement  between  the  parties  is  differently  set  forth  in  the  complaint 
and  in  the  answer.  The  said  agreement  was  verbal,  and  I  desire  to  prove  by 
the  plaintiff's  testimony  the  facts  relative  to  the  said  agreement. 

'  Sustained  in  Hardy  v.  Peters,  30  Hun,  79. 
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1324.  In  aeUon  for  negligence: — necessity  and  wiaferjaW^.']— Piajntifi,  al- 
leges.in  her  complaint  that  the  defendant  -was,  at  the  time  she  received  said 
injuries,  the.  proprietor  of  the  Mill  in  ,  and  defendant  in  his 
answer  denies  the  allegation,  aad  deponent  wishes  to  examine  defendant  to 
prove  what  interest  defendant  has  In  said.  Mill,  and  to  ascertain  whether 
said  Mill  is  a  corporation  or  a_  copartnership,  and  deems  It  necessary  bo 
to  do  in  advance  of  trial  of  this  action,  for  the  purpose  of  obtaining  admis- 
slons  of  said  facts  in  issue,  and  to  dispense  with  the  necessity  of  proramng 
witnesses  to  establish  facts  which  may  be  admitted  by  the  plaintiff  on  sucE 
examination.  That  all  the  facts  above  alleged  are  within  the  personal  knowl- 
edge of  defendant. 

1325.  AcUon  for  physical  injuries, — necessity  and  materiality,']— That  in 
order  to  properly  prepare  for  the  trial  of  this  action,  and  to  conduct  the  de- 
fense thereof.  It  is  necessary  and  material  for  the  defendant  to  have  the  exam- 
ination of  the  plaintiff  A.  B.,  because  It  is  impossible  to  prove  in  any  other 
way  what  injuries  have  in  fact  been  sustained  by  him,  or  what  his  physical 
condition  is  at  this  time,  and  as  this  defendant  is  informed  and  believes  the 
alleged  injuries  sustained  by  the  plaintiff  are  much  less  severe  than  as  set 
forth  In  the  complaint,  and  that  the  immediate  and  remote  effects  thereof  aie 
exaggerated  therein. 

1326.  In  action  for  libel.'] — That  this  action  is  brought  to  recover  al- 
leged damages  sustained  by  the  plaintiff  as  a  proprietor,  owner,  manufacturer 
and  vender  of  an  alleged  remedy  and  medicine  for  certain  diseases,  and  arises 
out  of  the  publication  of  certain  matter  by  the  defendants,  as  proprietors  of 
a  newspaper  called  the  ,  published  in  ,  and  which  said  matter  is  al- 
leged on  the  part  of  said  plaintiff  to  have  been  libelous  and  defamatory. 

That  the  defense  is,  in  part,  a  justification  of  the  facts  which  the  said 
defendants  published  of  and  concerning  the  plaintiff,  and  which  facts  are 
charged  as  libelous;  and  in  part,  by  way  of  mitigation,  certain  other  fads  to 
be  established  on  the  trial  of  the  aforesaid  cause,  if  any  such  trial  should  be 
had,  material  and  necessary  to  the  defendants  as.public  journalists.  [Statiiig 
defense  fully.]  That  in  order  to  protect  the  rights  of  himself  and  his  co 
defendants,  it  is  necessary  to  examine  the  plaintiff  and  take  his  deposition 
upon  the  several  matters  set  forth  in  the  plaintiffs  complaint;  and  that, with, 
out  so  doing,  defendant  cannot,  nor  can  his  co-defendants,  safely  proceed  to 
tfrial.  That  the  medicines  which  the  plaintiff  vends  are  so  much  under  the 
control  of  the  plaintiff  that  the  defendant  cannot  proceed  to  trial  without  the 
benefit  of  said  plaintiff's  testimony. 

1327.  Creditors'  action  for  conspiracy  to  prefer.''] — That  this  action  is  a 
judgment-creditors'  suit,  to  set  aside  a  general  assignment  by  M.  M.  to  L.  L 
as  fraudulent  and  void;  that  the  complaint  herein  sets  forth:    "  That  on 

'  Sustained  in  Sweeney  «.  Sturgis,  That  the  court  has  no  power  to 
24  Hun,  163.  It  is  safer  to  state  compel  a  parly  to  submit  to  an  exam- 
something  more  than  intent  to  prove  ination  of  his  person  by  physicians, 
"admissions."  see  Neimian  a.  Third  Av.  E.  B.  Co,, 

*  Sustained  in  Harrold  ®.  N.  T.  El.  60  Super.  Ct.  (J.  &  &),  412;  fl.  P., Wil- 

K.  R.  Co. ,  21  Bun,  268  (where  an  order  Hams  v.  Phillips,  1  Month.  L.  Bd.,  62. 

was  modified  by  thus  allowing  the  To  the  contrary,  see  Shaw  v.  Van 

presence  of  the  attending  and  other  Rensselaer,  Daily  Beg.,  Dec.  20, 1880; 

physicians  at  the  time  of  the  examin-  Reeve  v.  Prospect  P.,&c.,E.  R.  Co.,1 

ition,  whose  judgment  should  control  Month.  L.  Bui.,  91.    See  cases  collect- 

the  referee  as  to  the  extent  of  the  ex-  ed  in  AJbb.  Jury  Tr.  Brief,  p.  71. 
amination,  in  order  to  prevent  the         »  Sustained  in  Tenneyu.Mautner.l 

rirength  of  the  examinee  from  being  Civ.  Pro.  B,  {McCa/rty),  64 
overtaxed). 
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,  18  ,  plaintiffs  recovered  a  judgment  in  the  supreme  court  of  this  State 
against  the  defendant  M.  M.  for         dollars. 

That  on  ,  18      ,  said  M.  executed  a  general  assignment  of  all 

his  property  to  defendant  L. 

lie  defendants  [naming  which]  were  made  preferred  creditors  of  de- 
fendant M.  M.,  to  the  amountof  .  dollars,  whereas  they  were  not  creditors 
of  said  M.  M.  at  all,  but  conspired  with  him  and  defendant  L.  to  pretend  that 
they  were. 

That  said  general  assignment  of  M.  M.  was  made  with  the  intent  to  hin- 
der, delay  and  defraud  the  plaintiffs  and  prevent  them  from  collecting  their 
just  debt;  that  plaintiffs  had  issued  execution,  which  has  been  returned  un- 
satisfied. 

Plaintiffs  demand  judgment  that  said  assimments  be  adjudged  fraudu- 
lent and  void  as  against  the  plaintiffs ;  that  said "L.  be  decreed  to  pay  them  the 
amount  of  their  judgment,  with  interest  and  costs,  out  of  the  assets  in  his 
hands;  or  that  a  receiver  be  appointed  by  the  court  to  take  possession  of  said 
assets,  and  out  of  them  pay  plaintiffs  the  amount  of  their  judgment,  with  in- 
terest and  costs,  with  other  relief,  and  in  the  meantime,  the  defendant  L.  may 
ie  enjoined  from  distributing  or  disposing  of  the  assets  in  his  hands  as  as- 


That  each  of  said  defendants  [naminff  whieh"],  has  served  a  separate  an- 
swer upon  plaintiffs'  attorneys,  denying  that  said  general  assignment  of  de- 
fendant M.  M.  was  made  with  intent  to  hinder,  delay  and  defraud  said  M.  M.'s 
creditors,  or  that  the  defendants  Inaming  them],  were  not  creditors  of  defend- 
ant M.M. 

That  defendant  M.  M.,  as  maker  of  said  assignment,  and  the  other  de- 
fendants [naming  which],  as  pretended  creditors  of  said  M.  M.  and  the  parties 
■ffho  by  such  assignment  are  made  preferred  creditors,  have  peculiar  knowl- 
edge of  the  facts  involved  in  the  above  issues,  and  that  the  testimony  con- 
cerning these  facts  of  the  parties  to  be  examined,  is  material  and  necessary 
to  plaintiffs  in  the  prosecution  of  this  action;  and  deponent  further  says  that 
defendants  [naming  which],  claim  that  they  were  and  are  creditors  of  defend- 
ant M.  M.,  and  that  they  held  his  notes;  that  no  entries  indicating  any  indebt- 
edness to  them  on  the  part  of  defendant  M.  M.  appear  upon  any  of  his  books, 
and  that  there  are  other  suspicious  circumstances  connected  with  the  assign- 
ment [«tofo  them  fully — or,  which  will  appear  more  fully  from  the  affidavit  of 
J,  P.  E,,  hereto  annexed]. 

1338.  Fraudulent  conspiracy  hy  trustees  of  the  plaintiff  corporation  in  in- 
iueing  transfer  of  assets  without  consideration.^] — [After  stating  substance  of 
the  issues,  and  alleging  deponent's  inquiry  into  the  circumstances  and  for  means 
of  evidence  of  plaintiff's  knowledge  of  the  facts;  continuing  as  follows:] — From 
such  examination  and  inquiry  I  am  convinced  and  have  advised  the  plaintiff 
tbatit  will  be  material  and  necessary  to  the  plaintiff  to  prove,  and  it  can  and 
will  prove,  on  said  trial,  that  the  defendant  S.  received  the  instruments  pur- 
porting to  convey  said  patents,  or  some  right,  title,  or  interest  in,  to,  or  under 
the  same,  without  any  consideration  whatever,  and  that  the  defendant  S.  re- 
ceived said  instruments  with  knowledge  or  notice  of  the  prior  claim  and  right 
of  the  plaintiff  to  said  patents  then  existing,  and  of  the  concoction,  progress 
and  consummation  of  the  fraud  and  conspiracy  against  the  plaintiff  by  the 
defendants  H.,  D.  and  A.,  set  forth  in  said  connplaint. 

Prom  such  examination  and  inquiry  I  have  learned,  and  have  advised  the 
plaintiff,  that  the  transactions  leading  to  and  comprising  the  receipt  by  the 
defendant  S.  of  said  instruments  purporting  to  convey  to  him  the  said  pat- 

'  From  Mechanical  Orguinette  Co.  party  to  refuse  to  answer  any  question 

t.  Haynes,  19  Weekly  Dig.,  535,  where  which  must  of  necessity  tend  to  estab- 

It  was.  held  the  order  was  proper  in  lish  criminality, 
such  a  case,  subject  to  Qie  right  of  the 
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ents,  (which  said  transactions  will,  if  disclosed,  prove  the  absence  of  consider, 
ation  for  such  conveyance  and  the  knowledge  in  or  notice  to  the  defendant  8, 
of  the  plaintiff's  claim  and  right  aforesaid)  were  carried  on  and  continued 
throughout  as  the  personal,  private  and  secret  transactions  of  the  defendants 
S.  and  A.;  that  they  are  the  only  witnesses  cognizant  of  said  transactions, 
and  of  the  matters  aforesaid  to  be'proven  by  said  transactions ;  that  no  other 
witnesses  nor  other  means  of  evidence,  except  the  defendants  A.  and  S.,  are 
available  to,  or  known  to  the  plaintiff,  or  its  officers  or  agents,  to  prove  said 
transactions,  and  that  the  testimony  of  the  defendants  S.  and  A.  is  therefore 
material  and  necessary  for  the  plaintiff,  and  for  its  prosecution  of  this  action. 

1339.  Action  for  malicious  prosecution.^'] — That  the  nature  of  this  action  is 
as  follows,  viz. :  Damages  to  the  plaintiff  by  reason  of  the  defendants  mali- 
ciously causing  an  action  to  be  brought  against  the  plaintiff  in  this  action  and 
others,  and  falsely  and  maliciously  charging  therein  that  certain  statements 
made  by  the  plaintiff  in  this  action  and  his  former  partners  concernmg  their 
financial  condition  upon  obtaining  a  composition  with  their  creditors,  were 
false  and  known  to  be  false.  That  said  action  was  brought  by  an  assignee 
of  the  pretended  cause  of  action  therein  to  recover  balance  of  debt  after 
paying  composition  to  defendants,  as  creditors  of  plaintiff's  late  Ann  of  B.,  B. 
&  C,  and  plaintiff  herein  claims  that  the  same  was  done  maliciously,  and  that 
defendants  caused  false  and  defamatory  words  to  be  inserted  in  the  complaint 
as  follows  [guotatioTi]. 

That  the  answer  herein  denies  each  and  every  allegation  of  the  complaint 
of  the  acts  set  forth  in  the  complaint  being  done  in  bad  faith,  or  with  intent 
to  injure  the  plaintiff,  or  that  it  was  brought  in  the  name  of  said  A.  to  avoid 
liability  for  costs,  or  that  they  controlled  said  action,  or  that  the  plamtiff  was 
damaged. 

That  the  plaintiff  demands  a  money  judgment  to  the  amount  of  $ 

That  plaintiff  desires  to  examine  the  defendant  S.  J.  0.  before  trial,  and 
'that  his  testimony  is  material  and  necessary  for  the  prosecution  of  this  action 
by  the  plaintiff  to  prove  that  the  action  started  by  A.  was  really  started  by 
the  defendants  in  his  name,  and  without  any  reason  to  believe  that  the  plaint- 
iff and  his  said  late  firm  had  been  guilty  of  any  fraud  in  their  composition 
proceedings,  and  without  any  intent  to  injure  the  plaintiff.  That  it  is  the 
intention  of  the  plaintiff  to  use  the  testimony  so  taken  on  the  trial  of  this  ac- 
tion. 


Form  No.  1330. 

Order  that  party,  or  officer  of  corporation-party,  submit  to  examina- 
tion before  trial.' 

l^Title  of  court  and  caused] 

On  reading  the  annexed  affidavit  of  A.  B.  [plaintiff  herein], 

'  Sustained  at  general  term  in  an  I,  p.  121,  note  3.    It  may  he  made  by 

unreported  case.  any  judge  of  the  court,  in  any  part  of 

'  ]Sr.  r.  Code  Civ.  Pro.,  §  873.  The  the  State.  Bank  of  Silver  Creek  v. 
statute  is  not  imperative,  although  its  Browning,  16  Ahh.  Pr.,  273,  unless 
language  is  "  must ; "  but  the  practice  the  restriction  as  to  the  place  of  re- 
is  to  grant  the  order  on  a  proper  aifl-  turn  prevents.  Within  the  same  re- 
davit,  and  exercise  the  discretion  on  striction  it  may  be  made  by  a  county 
a  motion  to  vacate.  judge.    N.  T.  Code  Civ.  Pro.,  %  873; 

s  This  is  not  a  court  order.    Vol.  (s.  p„  Whereatt  v.  Ellis,  28  Norihmi- 
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verified  the  day  of  >  18     ,  [and  on  the  pleadings 

herein],  and  on  motion  of  A.  T.,  counsel  for  A.  B.  [plaintiff] 
above  named : 

Oedeeed,  that  T.  Z.  above  named  \or,  T.  Z.,  the  president 
of  the  .  Company  above  named],  be  examined  [as  an 

adverse  party  herein]  and  his  deposition  be  taken,  pursuant  to 
section  873  of  the  Code  of  Civil  Procedure,  and  that  for  that 
purpose  he  appear  before  me,  at  chambers,  at  the  city  hall  [or, 
at  the  county  court  house],  in  the  city  of  *  [or,  before  J. 

K.,  a  referee  hereby  appointed  to  take  said  deposition,  at  his 
office — designating  it],  on  the         day  of  ,  at        o'clock 

in  the  noon,*  and  submit  to  examination  concerning  the 

matters  relevant  to  the  issues  in  this  action  [or,  concerning  the 
matters  stated  in  said  affidavit.  For  other  directions,  see  Forms 
1331  to  1333  q)el(yw)\. 

Let  a  copy  of  this  order  be  served  on  said  ,  within 

the  State,  on  or  before  the  day  of  [not  more  than 

twenty,  nor  less  thorn,  jifve,  days  before  return"]. 

[Or,  And  it  appearing  to  me  by  the  special  circumstances 
shown  in  said  affidavit,  that  it  is  necessary  to  allow  more  than 
twenty  days — or,  less  than  five  days — service  of  this  order;  let 
a  cq)y  hereof,  and  of  said  affidavit,  be  served  on  said  M.  N.  and 
Y.  Z.,  within  the  State,  at  any  time  on  or  before  the  day 

of  ,1%    .] 

[In  either  case,  if  tJie  party  is  a  non-resident,  may.  add, 
if  reasons  are  stated  in  the  affid-avit :  Service  of  this  order  in 
the  county  of  shall  be  sufficient.*] 

[Stay,  if  granted,  may. he  as  in  next  Article.} 

[Date.]  [Signature  of  judge  with  initials  of  title.] 

[Serve  on  the  exmninee,  persoJialh/,  with  subpcBim,  and  pay 
witness  fees  ;  *  also  serve  the  order  on  the  attorneys  for  each 
party  other  than  the  applicant,] 

[File  original  within  ten  days  after  deposition  taken  am,d 
certified.    N.  T.  Code  Civ.  Pro.,  §  880.=] 

fn  Sep.,  630).    Or  a  special  county         '  If  it  is  to  be  left  to  the  referee  to 
Kinney  v.  Roberts,  \TWeekly    fix  the  time,  say,  at  such  time  as  the 


%.,  75.  said  referee  may  appoint,  and  get  the 

This  is  not  so  broad  as  the  general  referee  to  fix  it  in  writing,  and  in  the 

rule  as  to  ex  parte  applications  on  subpoena  designate  the  time  so  fixed. 

other  motions.    Vol.  I,  pp.  131, 133.  »  N.  T.  Code  Civ.  Pro.,  %  886. 

'  In  the  county  in  which  he  re-         *  At  the  rate  prescribed  in  an  ac- 

sides,  or  where  he  has  an  office  for  the  tion  in  the  Supreme  Court. 

regular  transaction   of   business  in         '  Or  later  by  leave,  nuric  pro  tune. 

person ;  and,  if  a  non-resident,  where  Bank  of  Silver  Creek  v.  Browning,  16 

it  is  expected  to  serve  him.    N.  T.  Abb.  Pr.,  372. 

Cixfc  Civ.  Pro.,  §  886. 

Vol.  IL— 43 
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1331-18S3.     STATEMENTS  SUITABLE  TO  BE  INSERTEB  IS 
FOREGOING  FORM. 

1331.  Bireeiion  to  produce  books  and  paperay] — It  is  further  ordered  that 
the  said  J.  F.,  as '  president,  and  the  said  T.  K.,  as  treasurer  and  secretary  of 
the  B.  &  S.  A.  R.  R.  Co.,  are  severally  directed  and  required  to  produce  for 
inspection,  at  the  time  and  place  aforesaid,  the  cash  hooks,  ledgers,  and  min- 
ute books  of  the  said  railroad  company.' 

1333.  Limitinff  suigect  of  examination.'] — Said  examination  to  he  limited, 
until  the  further  order  of  the  court,  to  the  following  subjects  [stating  them  at 
thus  .■] 

1.  The  persons  composing  the  original  firm  mentioned  in  said  affidavit. 

2.  Their  respective  interests  in  said  firm. 

3.  The  names  of  the  persons  who  may  from  time  to  time  have  succeeded 
to  any  of  said  interests  respectively. 

1333.  Presence  of  medical  eayperts  at  examination  of  iniialid.'] — It  is  further 
ordered  that  J.  D.,  M.  D.j  the  attending  physician  of  said  plaintifi,  may  be 
present  at  said  examination;  J.  S.  F.,  M.  D.,  the  physician  heretofore  em- 
ployed by  the  defendant,  and  who  has  heretofore  examined  the  plaintiff,  may 
also  be  present  at  such  examination  ;  and  D.  A.,  M.  D.,  of  ,  may  be  also 

present,  with  said  J.  D. ;  and  that  such  examination  by  said  referee  shall  not 
proceed  at  any  one  time  further  than  his  physical  and  mental  strength  shdl 
m  their  judgment  warrant.* 

1333a.  Direction  as  to  prisoner.    See  Vol.  I,  p.  543.] 
1833b.  Direction,  on  reference/  p.  666  of  this  vol.} 


Form  No.  1334, 

Subpoena  to  non-resident  ordered  to  appear  for  examination  before 

trial' 

The  People  of  the  State  or  New  Toek,  To  [name  of  exami- 
nee], greeting : 
We  command  you,  that  all  and  singular  busmess  and  excuses 

'  Sustained  in  Frothingham  v.  B.  ing  to  allow  examination  at  its  home 

8.  Ave.   R.  R.  Co.,  9   Civ.  Pro.  Jt.  ofQce.    An  order  to  produce  does  not 

(Browne),  304      But  the  word  "in-  usually  give  discovery.    Dick«.Phil- 

spection"  does  not  entitle  the  appli-  lips,  41  jETmji,  603.    Compare  Morrison 

cant  to  examine  the  documents  as  if  i>.  McDonald;  8  Aii.  JT.  C,  57  n. 
he  had  an  order  for  discovery.    As  to         An  order  to  produce  "  the  books 

the  extent  to  which  counsel  may  go,  and  papers,  if  any  such  there  are, 

see  Hutchinson  v.  Lawrence,  39  Mun,  mentioned  in  such  affidavit,  if  the 

450  ;  affi'g  3  Cw.  Pro.  S.,  98.  same  are  in  your  possession  or  under 

'  Characterising  him  as  such  in  your  control,"  is  too  uncertain.  Olney 

the  order  is  not  essential.  v.  Hatcliffe,  37  Hun,  386. 

^  Production  of  books  of  a  foreign         *  Sustained  in  Harrold  v.  N.  T.  El 

corporation,  which  are  at  the  home  R.  R.  Co.,  31  Hun,  268. 
office,  should  not  be  inconsiderately         '  Serve  with  a  copy  of  the  order, 
ordered.     Erwin  «.  O.  R.  &c.  Co.,  22         Perhaps  not  essential,  but  served 

Sun,  566.    Such  an  application  may  for  greater  caution  under  N.  T.  Code 

be  denied,  as  to  the  books,— or  wholly  Gin.  Pro.,  %  886,  last  clause.    Compare 

if  only  made  for  examination  on  the  §  874 
books,— upon  the  corporation  stipulat- 
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being  laid  aside,  you  [and  each  of  you]  appear  and  attend  before 
Hon.  J.  K.,  one  of  the  justices  of  the  court,  at  his  cham- 

bOT3  at  the  city  hall  [or,  county  court  house,  in  the  city}  of 

,  and  county  of  [or,  before  E.  F.,  Esq.,  of  , 

a  referee  duly  appointed  by  the  order,  a  copy  of  which  is  here- 
with served  upon  you],  on  the  day  of  ,  18      ,  at 

o'clock  in  the  noon,  to  be  examined  and  give  your 

deposition  at  the  instance  of  the  ,  in  a  certain  action 

now  pending  in  the  court,  between  [yourself]  as  plaintiff 

or,  yourself  and  as  plaintiffs],  and  Y.  Z.  as  defendant 

'or,  and  Y.  Z. — and  others — as  defendants],  pursuant  to  the 
order,  whereof  a  copy  is  herewith  served  on  you,*  and  for  a 
failure  to  attend  f  you  will  be  deemed  guilty  of  a  contempt  of 
court,  and  liable  to  pay  all  loss  and  damages  sustained  thereby 
to  the  party  aggrieved,  and  forfeit  fifty  dollars  in  addition 
thereto,  besides  the  punishment  of  having  your  pleading 
stricken  out.' 

WrrNESS  [as  in  Form  1190,^.  586]. 


Form  No.  1335. 

Snbposna  duces  tecnm,  where  non-resident  is  repaired  to  produce 
documents. 

[Insert  in  last  Form,  at  the  *,  a  designation  of  the 
doGvment,  as  in  the  order.  Where,  from  the  relation  of  the 
parties,  the  aj>plica,nt  has  a  right  to  all  records  of  transactions 
oetween  them,  the  documents  may  ie  described  generally,  as 
thus:] 

And  that  you  bring  with  you,  and  produce  at  the  time  and 
place  aforesaid,  your  ledgers,  cash  books,  sale  books,  and  blot- 
ters, containing  entries  of  goods  sent  or  consigned  to  you  by 
the  plaintiff,  or  relating  in  any  way  to  the  same  ;  also  the  auc- 
tioneer's returns  of  sales  of  any  and  all  goods  of  the  plaintiff  so 
sold;  also  all  letters  of  the  plaintiff  to  you  since  the 
day  of  ,  18    ,.  and  all  other  books,  papers,  memoranda, 

and  writings  relating  to  the  business  heretofore  done  between 
yourself  and  the  plaintiff,  or  containing  any  entries  relating  to 
the  same,  now  in  your  custody,  and  all  other  deeds,  evidences, 
and  writings  which  you  have  in  your  custody  or  power,  con» 
earning  the  premises.^  And  for  a  failure  to  comply  herewithj 
[conclude  as  in  last  Form  from  the  f]. 

^  '  But  take  a  separate  order,  on  no-  °  Adapted  from  form  sustained  in 
to  after  disobedience.  SeeSSJT.Z;,  Smith  «.  Macdonald,  1 -d.SJ..i£,G,. 
518.  350. 
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Fonn  No.  1336. 

Order  that  a  party  nnder  examination  show  canse  why  he  should  not 
produce  books  referred  to  by  him.' 

[Title  of  the  cause.] 

Upon  the  annexed  affidavit  of  M.  N.,  and  npon  all  the 
papers  and  proceedings  in  this  case,  including  the  examination 
of  the  two  defendants  now  in  progress,  let  the  defendant,  W. 
X.,  show  cause  before  me,  one  of  the  justices  of  this  court,  [at 
chambers  thereof,]  in  the  court  house,  in  the  city  of  , 

on  the  day  of  inst.,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  an 
order  should  not  be  made  in  this  case,  directing  said  defendaDt 
W.  X.  to  make  a  discovery  of  his  books  of  accounts  containing 
the  account  mentioned  in  the  affidavit  hereto  annexed,  by  pro- 
ducing the  same  in  open  court,  and  allowing  the  plaintiffs 
attorney  and  counsel  to  examine  such  parts  thereof  as  may  be 
necessary  to  enable  them  to  obtain  the  information  asked  for  in 
the  questions  put  to  the  said  W.  X.,  on  his  examination  afore- 
said, and  leave  the  said  books  in  the  custody  of  the  clerk  of 
this  court  for  three  days,  or  until,  within  that  time,  such 
inspection  may  be  made,  and  to  allow  the  plaintiff's  attorneys 
to  make  a  copy  therefrom,  of  such  portions  thereof  as  are 
mentioned  in  the  annexed  affidavit. 

Service  of  this  order  on  or  before  the  day  of 

jnst.,  18    ,  shall  be  sufficient. 

[Date.]  [Signature  of  Judge  and  initials  of  tiUe.] 


Form  No.  1337. 
Order  absolute  thereon. 

At  a  special  term  [cfec,  as  in  Form 
493,  p.  4]. 
%Tifk'0f  cause.] 

Upon  the  affidavit  of  M.  N.,  and  upon  the  examination  of 
the, defendants  herein,  and  upon  all  the  papers  and  proceedings 
in  this  case,  and  on  the  order  to  show  cause,  heretofore  granted, 
why  the  defendant  W.  X.  should  not  produce,  upon  his  exam- 
ination before  trial  in  this  action,  his  books  of  account  contain- 

'  This  and  the  next  Form  are  from    57,  note,  where  the  affidavit  on  which 
.Jtlonison .«.  JUteDonald,  8  Ahb,  N.  Oi,    this  order  was  granted  is  given. 
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ing  all  record  of  the  transactions  between  the  plaintiff  and  W. 
X.  and  Y.  Z.,  or  between  W.  X.  and  Y.  Z.,  and  after  hearing 
M.  N.  in  favor  of  the  motion,  and  O.  P.  in  opposition  thereto, 
it  is 

Oedeeed,  that  the  motion  is  granted  unless  the  defendant, 
after  examination  of  his  books,  furnishes  the  information  called 
for  in  the  questions  already  put  to  him  upon  his  examination 
in  this  cause,  and  to  the  end  that  he  may  have  an  opportunity 
BO  to  do,  he  is  required,  at  the  adjourned  day  of  such  examina 
tion,  to  fully  answer  all  such  questions  as  may  be  put  to  him 
concerning  the  contents  of  his  books,  and  what  is  contained 
therein,  and  if  he  fail  to  do  so,  then  the  defendant  W.  X.  is 
hereby  ordered  to  deposit  with  the  clerk  of  this  court,  on  or 
before  ,  ,  at  o'clock,  on  that  day,  all  his  books 

of  account  containing  any  record  whatever  of  the  transactions 
between  the  said  W.  X.  and  Y.  Z.,  relating  to  the  purchase  or 
sale  or  payment  of  the  proceeds  of  the  mining  claim,  and  to 
leave  the  same  so  deposited  until  ,  the  ,  and  that 

in  the  meantime  the  attorneys  and  counsel  of  the  plaintiff  may 
have  access  to  such  books  in  the  hands  of  such  clerk,  and  may 
take  transcripts  thereof  of  such  portions  thereof  as  relate  to  the 
transactions  aforesaid,  and  it  is  further  ordered,  that  the  de- 
fendant W.  X.  pay  to  the  plaintiff  costs  of  this  motion. 

[Date.']  [Signatm'e  of  jvdge  and  initials  ofUtle."] 


Form  No.  1338. 
Deposition  on  examination  before  trial.' 

Before  Hon.  J.  K.,  Judge.' 
\Title  of  court  and  cause."] 

Deposition  bf  A.  B.  [the  plaintiff  above  named],  taken 
nnder  tlie  annexed  order,  dated  the  day  of  ,  18     , 

at  the  instance  of  the  [defendant]  above  named,  pursuant  to 
section  873  of  the  Code  of  Civil  Procedure. 

The  said  A.  B.,  being  duly  sworn,  and  being  examined  by 
A.  T.,  Esq.,  counsel  for  defendant,  says  :* 

[Statmg  substance,  or  setting  forth  question  and  answer; 
noting  also  all  vroceedvngs,  for  various  instances,  see  Forms 
1339  to  1344  (5e^).] 

{Signature  of  deponent.] 

'  Adapted  from  Richards  «.  Judd,         '  If   taken  before   referee,  adapt 
15  Abb.  Pr.,  JT.  8.,  184.  accordingly.    See  Vol.  I,  p.  309. 
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Subscribed  and  sworn  to  before  me  this         day  of 
18    . 

[Signature  of  judge  and  initials  of  title.] 

I  HEREBY  CEETiFY  tliat,  pursuant  j;o  the  annexed  order, 
granted  by  me  herein,  I  took  the  annexed  deposition  of  A.  B. 
this  day  of  \pr,  on  the  days  therein  stated],  he 

having  been  by  me  first  duly  sworn,  and  the  plaintiff  appearing 
by  A.  T.  and  tide  defendant  by  T.  Z. ;  and  when  completed  said 
deposition  was  carefully  read  over  to  said  A.  B.,  and  subscribed 
by  him  in  my  presence. 

[Date.']  [Signature  of  judge  and  initials  qf  title.] 

[File  order  amd  affidavit  on  which  it  was  granted,  and 
proof  of  service  {or  the  stipulation),  with  deposition,  duly  cer- 
tified, within  ten  days.^] 

[Order  st/riTmig  out  pleading  for  refusail  to  answer,  see 
i?(wm  1046,^.  480.2] 


1339-1344.    STATEMENTS  SUITABLE  TO  BE  INSERTED  IN 
FOREGOING  FORM. 

1839.  Adjournment.'] — ^Piirther  examination  adjoiirned  to  ,         , 

18    ,  at  ,  A.  M. 

On  day  ,  the   plaintiff   and   his   attorney  appear  and 

examination  proceeds.  [The  last  question  asked  on  previous  examination 
waived.] 

1340.  Question  and  oljeeUon,.\-—(^.  Of  what  is  Balsam  No.  3,  which  you 
advertise  as  one  of  your  Golden  Remedies,  composed? 

Plaintiff,  as  advised  by  his  counsel,  refuses  to  answer  the  question,  and 
coimsel  object  to  the  question  on  the  following  grounds : 

First.  It  is  irrelevant,  as  it  is  immaterial  as  to  what  it  is  composed  of. 

Second.  It  is  immaterial. 

Third.  It  is  a  secret  in  our  trade;  it  is  our  property,  and  the  courts  will 
recognize  it  as  suclji.  , 

Both  parties  went  before  Judge  J.  K.  to  aigue  the  question  on  the  above 
objections. 

Judge  J.  K.  directed  the  plaintiff  to  answer  the  question.  Plaintiff's  coun- 
sel excepted. 

1341.  Identification  of  eajftiiit]— Q.  Is  this  one  of  the  circulars  you  send 
out  with  what  you  advertise  as  Dr.  Richau'a  Golden  Remedies? 

A.  Yes. 

The  defendant's  attorney  asks  tQ  have  this  circular  marked  and  attached 
to  the  deposition  of  the  witness. 

Marked  defendant's  Exhibit  "  A  "  of  this  day,  ._ 

Objected  to  on  the  ground  of  its  being  a  privileged  communication. 

Judge  J.  K.  admitted  the  circular,  and  directed  it  to  be  marked.  Excep- 
tions by  plaintiff's  attorney. 

>  See  note  5  to  Form  1330.  '  See  also  Yol.  I,  p.  168,  n.  7. 
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1343.  Objeetion  taken  and  reserved.} — Q.  Do  you  advertise  Dr.  Eichau's 
Golden  Elixir  d' Amour,  or  Elixir  of  Love? 
'    A.  Yes,  sir. 

Q.  Of  what  is  it  composed? 
-  Objected  to  by  plaintiff's  counsel,  as  it  comes  under  the  same  question  and 
tiulings  as  Balsam  No.  2,  and  subject  to  the  same  objection  then  and  there 
given. 

Question  not  waived,  but  to  be  submitted  to  the  judge. 

1343.  Argument  of  objection.]— Attotneja  for  plaintiff  and  defendants  ap- 
pwei  before  Justice  J.  K.  to  argue  question  as  to  the  propriety  of  the  above 
•question  and  motion.    Adjourned  by  him  to  inst.,  at  ,  a.  m. 

The  motion  herein  was  argued  on  this  day  of  .  18    ,  and  Mr. 

Justice  ruled;  "The  plaintiff  must  answer  the  question  which  has  been 

propounded." 

1344  O^eetion  to  suffleieney  of  an«ieer.]— Q.  Of  what  is  Dr.  Kichaus 
Golden  Elixir  d' Amour,  or  Elixir  of  Love,  composed? 

A.  It  is  a  secret  compound,  and  composed  of  various  ingredients  which 
possess  great  medicinal  properties. 

The  defendants  object  to  the  answer,  on  the  ground^  that  it  is  evasive,  and 
does  not  disclose  the  component  parts  of  the  Elixir  d' Amour. 

Q.  Do  you  decline  to  give  a  further  answer  to  this  question,  Doctor? 

A.  Witness  refuses  to  answer. 

Justice  J.  K.'  rules  that  the  [question  is  relevant;  that  the  plaintiff  is 
bound  to  answer  it;  that  his]  answer  is  evasive,  and  that  the  plamtiff  must 
answer  the  question  as  to  the  several  constituent  parts.  Exceptioii  taken  to 
ruling  by  plaintiff's  counsel.  Plaintiff  refuses  to  answer,  under  instructions 
of  his  counsel.  [Justice  J.  K.  orders  the  plaintiff's  complaint  herein  stricken 
out,  and  dismissed,  with  costs.] 

'  If  the  refusal  is  before  a  referee  affidavit,  or  other  adequate  affidavits, 

he  should  certify  it  to  the  judge.  N.Y.  to  the  truth  of  his  report  or  certificate. 
Qods  Cin.  Fro. ,  a  880.    And  jf  applica-         Order  for  attachment  for  contempt 

tion  is  to  be  made  to  the  court  or  judge  in  disregarding  order  to  appear  for 

toflneor  imprison  for  contempt  of  the  examination  before  trial, — see  Form 

referee's  direction,  take  the  referee's  1203,  on  p.  592. 
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METHODS  OF  TAKING  EVIDENCE 


I. 

II. 

m 

Commission   with 
written  Interroga- 
tories. 

Letters  rogatory. 

Commission  for  oral 
examination. 

Allowable  in  any  court 
of  record  before  issue, 
after  issue  of  fact,  or 
after  default,  or  pend- 
ing appeal,  or  motion 
for  new  trial. 

Allowable  in  same  cases 
as  I,  but  only  in  prin- 
cipal  courts,  and  if 
there  is  reason  to  be- 
lieve that  justice  will 
be  better   promoted. 
Written   interrogato- 
ries req\iired. 

Allowable  only  in  prin- 
cipal courts  and  after 
issue  of  fact. 

May  go  to  any  part  of 
the  world. 

May  go  to  any  court  of 
recognized     jurisdic- 
tion in  any  part  of  the 
world. 

May  go  to  any  part  of 
the  world. 

Witness  must  be  desig- 
nated. 

Witness  usually  desig- 
nated. 

Witness  must  be  desig- 
nated. 

Commissioner  mast  be 
named. 

Foreign  court  will  act 
or  direct. 

Commissioner  must  be 
named. 

Time  and  place  of  ex- 
amination   fixed    by 
commissioner. 

Time  and  place  of  ex- 
amination   fixed    by 
foreign  court. 

Time  and  place  of  ex- 
amination fixed  by 
notice  by  examining 
party. 

Compulsion  of  witness 
depends   on  whether 
law  of  place  of  exam- 
ination provides  for 
commiss  oners  acting 
under  foreign   com- 
missions. 

Compulsion  of  witness 
depends  on  the  power 
of  the  foreign  court. 

Compulsion  of  witness 
depends  on  whether 
the  law  of  the  place 
of  examination  pro- 
vides for  commission- 
er acting  imder  for- 
eign commiBsions. 
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IV. 


Open  Commission. 


Allowable  only  in  prin- 
cipal courts  and  after 
isaue  of  fact,  and 
where  no  party  is  an 
infant  or  abjudicated 
incapable. 


May  go  only  within  U. 
S.  and  Canada. 


Witness  need  not  be 
named.  Such  aa  are 
produced  ■will  be  ex- 
amined, except  party 
cannot  be,  on  his  own 
behalf,  without  con- 
sent. 

Commissioner  must  be 
named. 


Time  and  place  of  ex- 
amination fixed  by 
notice  by  examining, 
party,  unless  directed 
by  the  order. 

Period  for  terminating 
examination  may  be 
limited  by  commis- 
sion or  order. 

Compulsion  of  witness 
as  mm. 


Order  to  take  Deposi- 
tions. 


Allowable  only  in  prin- 
cipal courts  and  after 
issue  of  fact,  and 
where  no  party  is  an 
infant  or  adjudicated 
incapable. 


May  go  only  within  U. 
S.  and  Canada. 


Witness    same   as   in 
IV. 


Commissioner  need  not 
be  named,  but  may  be 
agreed  on,  or  flxedby 
notice  by  examining 
party,  designating 
one  of  a  class  of  mag- 
istrates mentioned  in 
the  statute. 

Time  and  place  of  ex- 
amination fixed  by 
notice  by  examining 
party. 

Period  for  terminating 
examination  must  be 
limited  in  the  order. 


Compulsion  of  witness 
as  m  IIL 


VI. 


Stipulation,  etc. 


A  stipulation  will  serve 
to  take  the  place  of 
affidavit  and  notice  of 
motion,  in  every  case 
but  application  for 
letters  rogatory;  in 
that  case  not,  for  the 
court  will  not  call  on 
a  foreign  court  toact, 
without  proof,  by  affi- 
davit, of  a  proper  oc- 
casion. 


A  stipulation  will  not 
dispense  with  an  or- 
der for  a  commission, 
or  a  judicial  allow- 
ance of  a  commission, 
except,  perhaps, 
where  the  commission 
itself  is  agreed  on  and 
actually  issued  in 
terms  by  the  stipula- 
tion. An  executory 
stipulation,  followed 
by  a  commission  not 
otherwise  authenti- 
cated, is  not  enough. 
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AETICLE   VI. 


Depositions  taken  without  the  State. 


[For  explanations  see  Table  on  pp.  680,  681.] 


FOEMS. 

I.  By  COMMISSION  WITH  ■WTUTTEN  DITEEBO- 
6AT0KIES,  OR  FOE  OEAl  BX4MINATI0N. 

(1345.)  Affidavit  to  move  for  commis- 
sion to  take  deposition  of 
specified  witness  without 
the  State  (short  Form). 

(1346.)  The  same  (full  Form). 

(134V-1361.)  Statements  of  condition 
of  cause  suitable  to  be  in- 
serted in  the  foregoing 
Form. 

(1362.)  Notice  of  motion  or  order  to 
show  cause  thereon. 

(1353.)  Order  for  a  commission. 

(1354-1360.)  Statements  of  condition 
or  terms  suitable  to  be 
inserted  in  foregoing  Form. 

(1361.)  Order  to  show  cause  why  the 
witness  should  not  be  cross- 
examined  orally. 

(1362.)  Order  absolute  thereon. 

(1363.)  Stipulation  for  issue  of  com- 
mission to  take  testimony 
without  the  State. 

(1364.)  Order  for  commission  there- 
on. 

(1365.)  Interrogatories  on  commis- 
sion ;  settled  by  consent. 

(1366.)  Notice  of  settlement  of  inter- 
rogatories or  cross-interro- 
gatories. 

(186'7.)  Interrogatories  on  commis- 
sion ;  settled  by  order. 

(1S68-13'77.)  Interrogatories  suitable 
to  be  inserted  in  foregoing 
Form. 

(1378.)  Cross-interrogatories  on  com- 
mission. 

(13'79-1382.)  Cross  -  interrogatories 
suitable  to  be  inserted  in 
foregoing  Form. 

(1382a.)  Allowance  of  interrogatories. 

(1383.)  Commission  to  take  testimony 
on  interrogatories  or  oral 
examination. 

(1384.)  Direction  to  return  commis- 
sion. 

(1386.)  Notice  of  examination  by  oral 
questions. 


(1886.)  Oath  of  witness. 

(138T.)  Oath  of  interpreter. 

(1388.)  Deposition  taken  upon  com- 
mission by  interrogatories 
or  oral  examination. 

(1389.)  Certificate  of  execution  of 
commission  (short  Form). 

(1390.)  The  same  (a  fuller  Form.) 

(1391.)  Indorsement  by  commissioner 
on  exhibit. 

(1392.)  Certificate  of  execution  to  be 
indorsed  where  there  is  not 
room  to  indorse  the  return 
in  full. 

(1393.)  Certificate  of  mailing;  in- 
dorsed on  the  envelope. 

(1394.)  Affidavit  of  agent  bringing 
deposition. 

(1395.)  Indorsement  by  clerk  or  judge 
of  receipt  of  deposition. 

(1396.)  Notice  of  motion  to  suppress 
deposition, 

(1397-1406.)  Statements  suitable  to 
be  inserted  in  foregoing 
Form. 

{140'?.)  Order  suppressing  deposition. 

II.    Open    commission   (witnesses  not 
named). 

(1408.)  Affidavit  to  move  for  open 
commission  or  an  order  to 
take  depositions  of  witness- 
es produced  by  either  par- 
ty.  • 

(.1409.)  Notice  of  motion  or  order  to 
show  cause  for  open  com- 
mission or  order  to  tf^ 
deposition. 

(1410.)  Order  for  open  commission. 

(1410a.)  Open  commission. 

III.  Order  to  take  defosi^ons. 

(1411.)  Order  to  take  deposition  of 
witness  to  be  produced 
without  the  State,  before  a 
person  agreed  on,  or  a  judge, 
&c. 

(1412.)  Notice  of  taking  deposition. 
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T   BY  COMMISSION  "WITH  WRITTEN   INTBREOGATORIES,   OR 
FOR    ORAL    EXAMINATION. 

Form  No.  1345. 

Affidavit  to  move  for  commission  to  take  deposition  of  specified 
witness  without  the  State  (short  Form,  where  contest,  except 
perhaps  on  the  interrogatories,  will  not  be  made).* 

[TiUe  of  court  and  action.'] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I,  That  he  is  the  [plaintiflf]  in  this  action  [or  otherwise 
state  relation  to  the  cause]. 

II.  [^  in  supreme  court:]  That  the  place  of  trial  named 
in  the  summons  and  complaint  herein,  is  the  county  of 

ni.  That  issue  of  fact  was  joined  herein  [on  the  day 

of  ,  18    ],  and  has  not  been  tried. 

IV.  That  M.  N.,  who  resides  at  No.  street,  in 

,  in  the  State  of  ,  is  a  witness  whose  testimony 

is  material  for  the  [plaintifE]. 

V.  [As  V,  in  next  Form.] 

[If  stay  or  order  to  show  cause  is  ashed,  allege  as  in  YIII, 
IX  or  X,  in  next  Form.] 

[Jurat.]  [Signature.] 

Form  No.  1346. 

Affidavit  to  move  for  commission  to  take  depositions  of  specified 
witness  without  the  State '  (full  Form). 

[Title  of  court  and  action.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  [plaintiff]^  in  this  action  [or  otherwise 
state  relation  to  the  cause]. 

'  For  notes  and  explanation,  see  *  This  affidavit  may  be  made  by 

next  Form.  any  person  acquainted  with  the  facts, 

'  N.  Y.  Code  Civ.  Pro.,  §  888,  &c.  if  no  stay  of  proceedings  is  desired 

The  application  should  be  made  as  (Demar  v.  Van  Zandt,  3  Johns.  Cos., 

early  as  practicable.    Rathbun  v.  In-  69),  but  if  otherwise,  it  will  be  better 

gersoU,  34  Super.  Ct.  {J.  &  8.),  811.  that  the  affidavit  should  be  made  by 
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II.  That  this  action  is  brought  to  recover  [state  gist  of  oame 
of  act/ion:  see  Form  877,^.  359,  of  this  Vdlmme,  and  Volume 
I,  p.  694J. 

III.  {Here  state  condition  of  cause,  justifying  order  for 
commission,;  see  Forms  1347-1351  {pehw).'] 


IV. 


That  M.  N.,» 


who  resides  at  No. 


street,  in 
,  in  the  State  [or,  Eepublic]  of  ,  is  a  material 

witness  for  deponent  \or,  for  the  ]  upon  such  inquest  [<yr, 

reference — or,  new  trial — or,  trial]  upon  said  question  of 
[If  desired  to  state  facts  proving  necessity,  see  Forms  in  Exmim- 
aiion  before  Trial,  jp.  608,  dec,  and  Discovery,^.  Qb^, for  mode}] 
[If  the  commission  is  to  issue  from  one  of  the  jfrineipd 
courts,  to  a  foreign  country,  and  the  witness  does  not 
understand  the  English  language,  may  say:  ^  That  the  said  M. 
N.  does  not  understand  the  English  language,  as  this  de- 
ponent is  informed  and  believes — gimmg  source  minformaUon 
— but  he  does  understand  and  speak  the  language.] 

V.  That  this  deponent  has  fully  and  fairly  stated  to  his 
said  counsel  the  facts  which  he  expects  to  prove  by  said 
witness;'   that    said  witness    is    a   material*  and  necessary 


the  party,  or  an  excuse  given  for  its 
not  being  so  made.  Eaton  «.  North,  7 
Barb.,  631  (holding  non-residence  of 
party  within  the  county  where  the 
judge  resided  is  an  excuse  for  its  be- 
ing made  by  attorney). 

Or,  if  by  an  agent  having  conduct 
of  the  subject-matter  of  the  suit,  and 
direction  of  the  suit  itself,  it  may  be 
made  without  stating  an  excuse  why 
the  party  did  not  make  it.  Murray  «. 
Kirkpatrick,  1  Cow.,  210. 

In  the  absence  of  the  party  it  may 
be  made  by  counsel,  and  on  informa- 
tion and  belief.  Deshay  v.  Persse,  9 
Abb.  Pr.,  289,  note. 

'  The  deposition  of  a  party  may  be 
taken.    N.  Y.  Code  Civ.  Pro.,  %  887. 

But  where  it  appeared  that  plaint- 
iff was  a  fugitive  from  justice,  his  ap- 
plication to  take  his  testimony  on  com- 
mission was  refused.  McMonagle  v. 
Conkey,  14  Hun,  326. 

The  deposition  of  an  insane  witness 
may  be  taken.  Hand  v.  Burrows,  23 
Hun,  330. 

« Authorized  by  N.  T.  Code  Civ. 
Pro.,  %  912. 

^      ^  This  allegation  is  necesisary.  Sey- 
mour «,  Strong,  10  TTend.,  98. 


*  The  materiality  of  the  witness 
(see  Eaton  v.  North,  7  BflwJ.,631),and 
the  advice  of  counsel  as  to  the  same 
(Lansing  v.  Mickles,  1  How.Pr.,  248), 
must  be  sworn  to,  unless  the  affidavit 
is  made  by  the  counsel  for  the  appli- 
cant, in  which  case  the  averment  of 
advice  may  be  omitted.  Beall  v.  Dey, 
7  Wend.,  518.  See  Eaton  v.  North,  7 
Barb.,  631. 

Under  the  New  York  statute  {(7wfo 
Civ.  Pro.,  §  888,  &c,),  to  authorize  the 
court  to  grant  a  commission,  it  must 
appear  by  affidavit  that  the  testimony 
is  material.  It  is  not  essential  for  the 
moving  papers  to  set  forth  evidence 
substantiating  the  allegations  of  ma- 
teriality, for  the  present  statute  is 
mandatory,  in  form,  at  least,  saying 
that  the  judge  must  grant  the  order 
upon  satisfactory  proof  of  the  facts 
authorizing  it,  in  cases  other  than  ap- 
plications in  anticipation  of  new  trial; 
but  this  is  the  safer  course  in  all  cases 
where  there  is  no  consent.  Cadmus 
V.  Oakley,  2  Bern.,  298:  Eaton  v. 
North,  7  Barb.,  631;  Walker  v.  Spen- 
cer, 1  Month.  L.  Bui.,  45;  In  re 
Voorhis,  5  Civ.  Pro.  B.  {Brome), 
444 
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^witness  for  the  deponent  for  his  [defense]  on  the  trial  of  said 
action,  as  he  is  advised  by  his  said  counsel  after  such 
statement,  and  verily  believes  [and  that,  without  his  testimony,^ 
the  deponent  cannot  safely  proceed  to  the  trial  of  the  cause,  as 
he  is  also  advised  by  his  said  counsel,  after  such  statement,  and 
verily  believes]. 

VI.  That,  as  deponent  is  informed  and  believes,  said  M.  K 
[wifyiess]  is  not  within  the  State,*  but  is  now  at  ,  in  the 
State  of  [or  in  N.  Y.  city  court :  is  now  at  , 
in  the  county  of  ,  in  this  State]  ;  and  that  the  source  of 
deponent's  information  and  the  grounds  of  this  belief  are 
[stating  them,  for  instcmce :']  a  letter  which  he  received  from 
Baid  M.  N.  on      _     last,  dated  at            ,  and  saying  [cfeo.J. 

[Where  application  is  before  issue,  add:^]  and  there  is 
reason  to  apprehend  that  before  issue  is  joined,  and  an 
application  for  a  commission  can  thereafter  be  made,  said  M. 
N,  will  die  [or,  become  unable  to  give  his  testimony — or,  will 
remove,  so  that  his  testimony  cannot  be  taken — adding 
pa^oulars  suhstantiaUng  this  allegation,  as  in  Form  ]^o. 

VII.  That  [the  adverse  partni\  resides  at  ,  and  his 
attorney  in  this  action  is  A.  T.,  Esq.,  who  resides  at  in 

tne  of  ,  in  this  State,  and  whose  office  address 

is 

[Oath  to  diligence  hy  either  party,  asking  stay:]  VIII.  That 
the  time  appointed  for  holding  the  next  circuit  in  the  county 
of  ,  in  which  this  action  is  triable,  is  the  day  of 

,  18  ;  and  that  due  diligence  has  been  used  by 
deponent  and  his  said  counsel  and  attorney  in  preparing  this 
motion  for  the  earliest  practicable  day  after  issue  joined  as 
aforesaid,  and  that  this  motion  could  not  be  earlier  made  by 
reason  of  [stating  excuse  for  delay,  if  any]. 

[Oath  to  merits  where  defendant  asks  stay:*]  IX.  That  this 
deponent  has  fully  and  fairly  stated  the  case  to  T.  Z.,  his  coun- 

In  Henry  v.  Henry.  4  Dem.,  253,  it  ground  for  the  order.    N.  Y.  Code 

was  held  that  the  moving  party  is  Civ.  Pro.,  §  887. 
bound  to  disclose  what  facts  he  in-         ^  Id.,%  888,  subd.  4. 
tends  to  prove  when  the  opposing         *  An  affidavit  of  merits  is  necessa- 

party  makes  it  appear  that  the  pro-  ryonly  when  the  party  asks  for  a  stay 

posed  witness  could  not  probably  give  of  proceedings  until  the  return  of  the 

any  material  testimony.  commission.     Warner  «.  Harvey,  9 

'  This  allegation  is  not  essential.  Wend.,  444;  s.  p.,  Franklin  «.  U.  8. 

Brackett  e.  Dudley,  1  Com.,  309.  Ins.  Co.,  2  Johns.  Cos.,  285;  Meech  «. 

'  It  is  not  necessary  to  allege  that  Calkins,  4  Hill,  534;  Brisban  v.  Hoyt, 

the  proposed  witness  is  a  non-resident;  1  Wend.,^T. 
absence  from  the  State  is  sufficient 


■686  ABBOTT'S  NEW  PRACTICE. 

'sel,  who  resides  at  No.  street,  in  the  city  of 

and  that  he, has  a  good  and  substantial  defense  on  the  merits 
to  the  action  [or,  proceeding],  as  he  is  advised  by  his  said 
counsel  after  said  statement,  and  verily  believes  to  be  true. 

X.  [J^  cm  order  to  show  cause  is  asked,  state  as  to 
previous  application  and  the  reason  for  not  gi/oing  the  usual 
notice,  as  in  Form  489,  p.  2.] 

{Juratl  [Signature.] 


STATEMENTS   OF   CONDITION   OP  CAUSE   SUITABLE  TO  BE 
INSERTED    IN    FOREGOIN(J    FORM. 

1347.  To  assess  damages  after  defauMSV—Tn..  That  the  summons  [and  com- 
plaint] herein  were  duly  served  on  the  defendant  personally  within  the  State 
[or,  by  publication — or,  personally  without  the  State — pursuant  to  an  «rder 
herein,  dated,  &c.],  as  appears  by  the  annexed  afSdavit  of  C.  D.;  and  the  de- 
fendant's time  to  plead  expired  on  the  day  of  ,  18  ;  that  he  has 
made  default  in  pleading;  that  he  has  [not]  appeared  herein,  and  has  [not] 
demanded  notice  of  the  execution  of  any  reference  or  writ  of  inquiry  here- 
in;'  all  of  which  more  fully  appears  by  the  annexed  affidavit  of  C.  D.;  and 
that  [here  state  briefly  the  proceedings  for  the  inquest,  &c.\ 

1348.  After  final  judgment,  to  ca/rry  it  into  effect.^ — HI.  That  on  the 
day  of  ,  18    ,  final  judgment  herein  was  entered,  and  the  judgment-roll 
filed  in  the  office  of  the  clerk  of  this  court  [or,  of  the  clerk  of  the  county  of 

].  by  which  judgment  it  was,  among  other  things-  [here  state  Iri^y  (he 
proceedings  requiring  the  testimony}.* 

1849.  In  anticipation  of  desired  new  triaX.^I — III.  That  on  the        day  of 
,  18    [after  a  trial  of  this  action  before  a  referee,  and  upon  his  report— 
or  otherwise,  as  the  ease  may  Je],  final  judgment  was  rendered  herein  in  favor 
of  the  against  the  ,  for  ,  and  thereafter  said  appealed 

therefrom  to  [or,  moved  at  ,  for  a  new  trial  upon— <6e.,  Jrie%  fe- 

dicating  grounds'] ;  and  that  said  appeal  [or,  motion]  is  now  pending  and  un- 
determined; and  that,  if  a  new  trial  should  be  awarded,  the  question  whether 
[stating  if]  will  be  among  the  issues  which  deponent  will  desire  to  maintain. 

1350.  Before  issue,  witness  being  a  transient  person,  or  sick,  <fe«,'] — HI.  That 
on  the         day  of  ,  18    ,  the  summons  and  complaint  herein-  were  duly 

1  Authorized  by  i^.  T.  Code  Civ.  ^  Authorized  by  Jff.  T.  Code  Civ. 

Pro.,  Is,  888,  subd.  1.  I^o.,  §  888,  subd.  3. 

» Id.,  %  1219,  subd.  3.  « Id.,  subd.  4.  When  issue  is  joined 

'  Id.,  §  888,  subd.  2.  Not  allowed  as  to  one  of  several  defendants,  a  corn- 
on  motion  by  one  not  a  party — aa  mission  may  be  issued  to  take  testi- 
a  purchaser  seeking  to  be  relieved,  mony  out  of  the  State,  although  issue 
Crane  v.  Evans,  18  Abb.  iV:  C,  444.  is  not  joined  as  to  all  the  defendants. 

'  A  commission  will  not  issue  to  Treadwell  v.  Pomeroy,  3  Stipm.  Ct. 

take  the  deposition  of  witnesses  for  (1*.  tS:  C),  470. 

use   in   supplementary  proceedings.  If  the  action  is  interpleader,  or  the 

Graham  u  Colburn,  6  i>uer,  678;  14  issues  are  between  co  defendants,  in- 

How.  Pr.,  52 ;  Morrell  v.  Hey,  15  Abb.  dicate  that  the  testimony  is  material  to 

Pr.,  430;  24Sciw.  iV.,  48;  s.  p.,  Mat-  issues   between  the  parties  between 

ter  of  an  Attorney,  88  N.  T.,  164.  whom  it  is  used.  Kemps. Dickinson, 

23  Sun,  593  (interpleader). 
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served  oa  the  defendant  personally,  -within  the  State  [or,  by  publication — or, 
personally,  ■without  the  State — pursuant  to  an  order  herein,  dated,  cfec],  as  ap- 
pears by  the  annexed  affidavit  of  C.  D. ;  and  that  issue  has  not  been  joined, 
and  defendant's  time  to  plead  will  not  expirp  until  the       day  of  ,  18    . 

[That  defendant  has  not  appeared  herein.] 

1351.  After  isme  joined.^]— lU.  That  on  the  day  of  last,  issue 

herein  was  joined  by  the  service  [on  |>IaintiS,  of  defendant's  answer  to  plaint- 
iffs complaint] ;  and  that  among  the  issues  are  payment  and  the  Statute  of 
Limitations  [or  othenoise;  see  Forma  Nbs.  1313  arid  1333,  tfcc.]. 


Form  No.  1852. 
Notice  of  motion  oi.  order  to  show  cause  for  commission  thereon.' 

[As  in  Form  488,  p.  1,  of  this  Yolume  {pr  if  order  to 
shmo  camse,  as  in  Form  491,  p.  3),  substituting  for  the  italic 
matter  hetnoeen  the  %  and  ^  the  following:']  that  a  commission 
be  granted  in  this,  action,  directed  to  C.  C.,*  Esq.,  of  , 

counsellor  at  law  \or,  one  or  more  other  competent  persons 
therein  named],  *  for  the  examination  on  oath  of  M;  N.,  of 
,  as  a  witness  herein,  on  behalf  of  the  plaintiff  \pr,  the 
defendant],  upon  interrogatories  to  be  annexed  [in  which 
defendant  will  be  at.  liberty  to  join — and  that  the  trial  of  this 
action  be  stayed  until  the  return  of  such  commission]. 

[Or  if  aft&p  an  issue  if  fact  has  heen  joined,  it  is  desired  to 
examine  ^cified  witnesses  wholVy  or  partly  vpon  oral  questions, 
may  say,  continuing  from  the  *  above :  ^  for  tlie  examination  of 
M.  N.  as  a  witness  herein  on  behalf  of  the — plaintiff — upon 
oral  questions — or,  upon  the  written  interrogatories  hereto 
annexed,  and  upon  such  oral  questions  at  said  examination  as 

'  Authorized  by  ilT.  Y.  Code  Civ.  default  for  want  of  an  appearance. 

Pro.,  8  888,  subd.  5.  13. 

*  This"  application  may  be  made  to  ^  The   moving   party   names  the 

thecourtora  judge  thereof,  and  if  the  commissioner,  unless  cause  is  shown 

action  is  in  the  Supreme  Court,  to  a  to  the  contrary,  Harris  «.  Wilson, 

county  judge  of  the  county  where  the  2  Wend.,  627,  except  in  divorce, 

action  is  triable.    iV.    Y.  Code  Civ.  The  adverse  party  may  object  to 

Pro.,  §  889.  the  commissioner  named  in  the  mov- 

As  to  the  county  in  which  applica-  ing  papers    (McLean  v.  Adams,  45 

lion  must  be  made,  see  If.   Y.  Code  Hun,  189),  but  it  should  be  by  affida- 

dv.  Pro.,  S  769;  Sturgess  v.  Weed,  13  vit.  Biays  v.  Merrihew,  3  Johns.,  251. 

Sow.  Pr.,  ISO,;  Wells  v.  Jones,  2  Abb.  The  commission  will  not  be  granted 

Pr..  30,  and  Volume  I,  p.  121.  until   the   commissioner  is   named. 

But  if  made  pending  appeal,  or  a  Vanstophorst  v.  Maryland,  3  Ball., 

motion  for  a  new  trial,  it  must  be  made  401. 

to  the  court.    Id.  *  This  form  of  examination  is  pro- 

,  Notice  of  the  application  must  be  vided  for  by  N.  Y.  Code  Civ.  Pro., 

given  the  adverse  party  unless  he  is  in  §  893. 
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the — plaintiff 's-— counsel  may  think  proper — or,  for  the  exam- 
ination of  M.  N.  on  the  written  interrogatories  hereto  annexed 
and  O.  P.  upon  oral  questions,  on  behalf  of  the — plaintiff]. 


Form  No.  1353. 
Order  for  a  commission. ' 


\_Cwption^  and  recitals  as  in  Form  492  or  493,  p.  ^  of  this 
Volume.'] 

Oedeeed,  that  a  commission  issue  in  this  action,  directed  to 
C.  C,  Esq.,  of  [counsellor-at-law],  to  examine  under 

oath,  *  upon  interrogatories  to  be  annexed  thereto,  M.  N.,  of 
,  a  witness  on  behalf  of  the  [defendant]  ;  \here  may, 
under  I^.  IT.  Statute,  insert  directions  for  return  j  lut  the  for- 
mer  practice,  and  the  letter  practice  still,  is  to  indorse  them  on 
the  commission;}  that  the  [plaintiflT]  be  at  liberty  to  join  in  the 
said  commission ;  and  that  the  trial  of  this  action  be  stayed' 
until  the  return  thereof  f  [and  it  is  further  ordered  that 
dollars  costs  of  this  motion  abide  the  event  of  the  action*]. 


'  This  order  may  be  adapted  to  the 
oral  examination  of  some  or  all  of  the 
witnesses,  wholly  or  partly,  in  accord- 
ance with  Jf.  T.  Code  Civ.  Pro., 
§  893. 

'  May  be  made  by  the  court  or 
judge  thereof,  except  where  the  ap- 
plication therefor  is  made  pending  an 
appeal  or  motion  for  a  new  trial, 
when  it  must  be  made  by  the  court. 
JV.  r.  Code  Cm.  Pro.,  %  888. 

A  referee  has  no  power  to  issue  a 
commission  to  examine  a  witness  out 
of  the  State.  Eathbun  e.  IngersoU, 
34  Super.  Ct.  {J.  &  S.),  211  {dictttm); 
B.  P.,  Paddocls.  V.  Kirkham,  103  2f.  T., 
597. 

The  order  should  properly  name 
the  commissioners  and  the  witnesses. 
See  Wright  u  Jessup,  3  Duer,  642. 
Though  it  is  not  irregular  for  the 
want  of  their  names. 

By  N.  T.^Code  Cin.  Pro.,  %  892, 
unless  the  parties  stipulate  in  writing, 
or  the  order  granting  the  commission 
prescribes  how  it  shall  be  returned, 
the  judge  must  indorse  upon  the  com- 
mission the  proper  direction  for  that 
purpose.  Formerly  the  manner  of 
return  was  to  be  flied  by  the  officer 


settling  the  interrogatories.  Fleming 
V.  HoUenback,  7  Bovrh.,  271. 

'  The  order  for  a  commission  is 
not,  per  ae,  a  stay  of  proceedings. 
Maynard  v.  Chapin,  7  WeTid.,  520. 

The  court  will  usually  stay  the 
proceedings  until  the  return  of  the 
commission.  The  granting  a  stay  is 
in  the  discretion  of  the  court  or  judge 
to  whom  the  application  is  made;  per- 
haps the  court  would  review  an  order 
refusing  to  stay  proceedings  until  the 
return  of  a  commission.  Thatcher  v. 
Bennett,  MS.,  1  Bliss  Code,  644. 

A  stay  will  not  be  refused  upon 
affidavit  that  the  witnesses  named  are 
incompetent,  but  the  court  will  leave 
the  question  of  competency  to  be  de- 
termined at  the  trial.  Graves  ».  Dela- 
plaine.  11  Johns.,  200. 

^  Provision  is  made  for  this  order 
by  N.  T.  Code  Civ.  Pro.,  §  912. 

Before  this  enactment,  in  a  case 
where  the  commissioner  acted  as  in 
terpreter,  no  special  instructions  in 
that  particular  having  been  given  by 
either  party,  held,  that  the  power  was 
implied.  Leetch  v.  Atlantic,  &c.,  Ins. 
Co.,42)fl5;^,518.  If  party  is  to  be  exam- 
ined, direct  as  to  expenses.  SeeDelco- 
jnyn  v.  Chamberlain,  37  Swper.  Ct.  (Z. 
d!B.),sm. 
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[For  other  clauses  see  Farms  1354  to  1360  (below).] 
\lf  the  commission  is  to  issue  from  one  of  the  principal 
courts  to  a  foreign  country,  and  tlie  witness  does  not  under- 
stand the  English  la/ngua^e,  may  say:]  And  it  is  further  or- 
dered, that  the  interrogatories  and  cross-interrogatories  to  be 
put  to  the  said  witness  M.  2^.  be  framed  in  the  English  and 
also  in  the  [French]  languages ;  that  only  the  interrogatories 
framed  in  the  [French]  language  be  put  to  the  witness,  and 
that  his  answers  be  taken,  and  the  certificate  thereto  be  made 
out  in  the  same  language.  That  A.  B.,  the  plaintiff  herein, 
pay  to  the  defendant  Y.  Z.  the  sum  of  dollars  for  the 

said  Y.  Z.'8  expenses  in  procuring  the  said  interrogatories  on 
his  behalf  to  be  translated.  Unless  the  interrogatories  are 
settled  by  consent,  they  shall  be  settled  by  one  of  the  justices 
of  this  court  on  [two]  days'  notice  in  both  the  English  and 
[French]  languages,  and  the  expenses  of  an  interpreter  inci- 
dental to  such  settlement  shall  be  paid  by  A.  B,,  the  plaintiff 
herein. 

[Authentication  as  in  Form  i9l, p.  3  of  this  Volume.] 

[Fnter  this  order  even  though  made  hy  a  judge}    If  it  con- 
tains a  stay,  serve  certified  copy.] 


1354-1360.    STATEMENTS  OF  CONDITION  OR  TERMS  SUITABLE 
TO  BE  INSERTED  IN  FOREGOING  FORM.' 

1354.  Co»fe.]— This  order  is  granted  on  condition  that  the  [moving  partff] 
pay  to  ,  or  his  attorney  forthwith  [or,  within  days ']  dollars, 
costs  of  this  action,  before  notice  of  trial,  and  $10  costs  of  this  motion ;  other- 
wise said  motion  is  denied. 

1355.  Examination  to  he  limited.'] — This  motion  is  granted  on  condition 
that  the  [moving  part^],  within  days,  file  a  specification  of  the  particu- 

'  The  order  must  be  filed.  Jf.  T.  The  court  has  no  power  to  order  a 
Code  Civ.  Pro.,  8  890.  And  if  not  draft  upon  which  the  action  is 
filed,  the  commission  itself  is  rendered  brought,  to  be  delivered  to  the  de- 
irregular.  Whitney  v.  Wyncoop,  4  fendants  for  the  purpose  of  being  an- 
Ahb.  Pr.,  870.  nexed  to  a  commission  to  be  inspected 

S.  T.  Code  Civ.  Pro.,  §  890,  pro-  by  defendants'  witnesses  residing  out 

vides  that  "  where  the  order  is  made  of  the  State.    Butler  v.  Lee,  19  How. 

by  a  Judge  out  of  court,  it  must  be  Pr.,  383. 
entered  in  the  oflice  of  the  clerk."  But  it  may  grant  an  order  on  con- 

If  a  judge's  order,  it  is  subject  to  dition  that  the  party  consent,  or  deny 

the  control  of  the  court.    Id.,  %^  890.  it  unless  the  party  consent.    Vol.  I, , 

'  The  court  or  judge  may  impose  p.  258. 
such  terms  as  justice  requires.    M.  T.         '  See  Vol.  I,  p-  359. 
Code  Civ.  Pro.,  %m'd. 

Vol.  IL— 44 
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lars  which  it  is  desired  to  prove  [here  indicate  as  to  what},  and  that  the  com- 
mission and  interrogatories  be  limited  thereto.' 

1356.  Bight  to  cross-examine. '\ — The  [adverse  party]  shall  have  leave  to 
.cross-examine  orally  the  said  M,  N.  [or,  any  -witnesses  produced  by  said 
[applicant],  provided  said  ( adverse  pa/rty'],  within  days,  stipulates  to 
pay  to  said  all  the  expenses  of  the  commission  attendant  upon  such 
cross-examination.  In  such  case  said  [applicant]  may  subject  any  witness  so 
cross-examined  to  an  oral  re-direct  examination,  said  [applicant]  to  pay  the 
expenses  of  such  re-direct  examination  as  well  as  of  the  examination  on  the 
original  direct  interrogatories.' 

1357.  To  speed  the  commission.] — This  motion  is  granted  upon  condition 
that  the  [g/pplicant]  serve  upon  the  adverse  party  the  proposed  interrogatories 
within  days  from  the  date  of  this  order;  and  on  the  further  condition 
that  if  the  cross-interrogatories  be  served  within  days  after  service  of 
the  direct  interrogatories,  the  commission  be  issued  within  days  after 
service  of  the  ■cross-interrogatories. 

1358.  To  speed  the  examination.] — This  order  is  'made  upon  condition 
that  the  [applicant]  ^ive  to  the  [adverse  party],  within  days  after  the 
issue  of  the  commission,  days'  notice  of  the  time  and  place  of ; the  exami- 
ioation  of  said  witness ;  and  that  the  said  examination  be  continued  and  con- 
cluded without  unnecessary  interruption  or  delay.* 

1359.  Leave  reservedto  apply  for  cross-commission.] — It  is  further  ordered, 
that  said  [adverse  party]  shall  have  days,  after  notice  of  the  return  of 
said  commission,  to  determine  whether  he  desires  to  examine  other  witnesses, 
and  to  apply  for  leave  to  issue  a  commission  for  that  purpose. 

1360.  Limited  stay.  Substitute  for  stay  in  Form  1353,  as  *^«s.']— It  is  fur- 
ther ordered,  that  the  trial  of  this  action  [or,  all  proceedings  on  the  part  of 

in  this  action]  be  and  hereby  are  stayed  for  weeks  only  after  the 

issuing  of  the  commission,  and  that  upon  the  return  of  said  commission  the 
cause  resume  its  present  place  upon  the  calendar. 


Form  No.  1361. 

Order  to  show  cause  why  the  witness  should  not  be  cross-examined 

oraUy. 

[Capidon  as  in  FoTTn  492  or  493,^.  4  of  this  Volwne.] 
On  reading  the  affidavit  of  A.  B.,  annexed : 

Oedeeed,  that  the  defendants  show  cause  why  the  witnesses 

named  in  the  order  for  commission  made  in  this  action,  on  the 

day  of  J  18     ,  should  not  be  orally  cross-examined 

on  the  part  of  the  plaintiff,  and  leave  to  so  cross-examine  be 

granted  to  the  plaintiff ;  and  why,  unless  the  defendants  con- 

'  Estate  of  Kendall,  3  Month.  L.    Bui.,  97.    For  another  form,  see  No. 
5«Z.,  51.  1861. 

s  Smith  r>.  Tallmadge,  3  Month.  L.         » Estate  of  Kendall  {.cAove  «fco> 
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sent  to  such  oral  examination,  the  order  for  commission  should 
not  be  vacated ;  and  wh^  such  further  or  other  relief  should  not 
be  panted  to  the  plaintiff  as  may  be  just. 

Service  of  this  order,  on  or  before  the  day  of  , 

shall  be  sufficient. 

[Authentication  as  in  Form  491,^.  3  of  this  Volume.] 


Form  No.,  1362. 
Order  absolute  thereon.* 

[djpfe'wi  and  recitals  as  in  Form  492  or  493,  p.  ^  of  this 
Volume.']     ' 

Obdbeed,  that  the  counsel  for  the  respective  parties,  or 
either  of  them,  be  and  they  are  hereby  authorized  and  allowed 
to  attend  before  the  commissioners,  upon  the  execution  of  the 
commission  granted  by  order  made  in  this  action  on  the 
day  of  J  18    ,  and  orally  examine  and  cross-examine  said 

witnesses,  or  either  of  them;  such  oral  examination  to  be 
reduced  to  writing  by  the  acting  commissioner,  and  annexed 
to,  and  returned  with,  and  as  part  of  said  commission.  It  is 
further  ordered,  that  at  least  two  days'  previous  notice,  in 
writing,  of  the  time  and  place  of  executing  said  commission,  be 
served  by  the  attorneys  for  the  defendants  on  the  plaintiff's  ath 
tomey.  It  is  further  ordered,  that  in  case  the  attorneys  for  the 
defendants,  who  moved  for  the  commission,  do  not,  within  ten 
days  after  the  service  of  a  copy  of  this  order,  elect,  and  serve 
notice  of  such  election  on  plaintiff's  attorney,  to  permit  the 
counsel  for  the  plaintiff  to  examine  said  witnesses,  and  each  of 
them,  orally,  as  authorized  by  this  order,  and  to  comply  with 
the  terms  and  conditions  hereof,  then  the  order,  made  at  special 
term,  on  the  day  of  j  18    ,  granting  a  commission, 

be,  and  the  same  is,  hereby  vacated.  The  said  order,  made  at 
special  term,  on  the  day  of  ,  18     ,  is  hereby;  modiT 

ned  in  accordance  with  this  order. 

[Authentication  as  in  Form  491,  j).  3.] 

,    ' , , -.         .  .  ....  -      .  ,.     ■ r^ 

'  Supported  by  Clayton  ®.  Tarring-  Pr..^.  8.,  309.  But  i»  Deshon  «. 
ton,  16  Mb.  Pr.,  273,  note;  and  ap-  Pockwood,  16  Abb.  Pr.,  273'n„  asimii 
proved  by  Anderson  «.  West,  9  Abb.    lar  application  was  deiaedi 
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Form  No.  1363. 

Stipulation  for  issue  of  commission  to  take  testimony  Trithont  the 

State.' 

[Title  of  court  and  cause.] 

It  is  hereby  stipulated  that  a  commission  issue  herein  to  C, 
C,  Esq.,  of  ,  counsellor-at  law,  to  examine  on  oath  [in 

case  of  a  specified  witness,  continue  as  in  Form  1353,/7'om  ihe 
*  to  the  t/  w,  in  case  of  an  open  commission,  as  in  Foifm  1410, 
from  the  *  to  the  f ]. 

An  order  may  be  entered  accordingly  by  either  party  with- 
out notice. 

The  interrogatories  and  cross-interrogatories  to  be  adminis- 
tered shall  be  as  follows  \stating  theni]. 

[Add  directions  as  to  execution  cmd  return.] 

[Date.]  [Signatures  of], 

Attorney  for  plaintiff. 
Attorney  for  defendant. 

[File  with  cleric,  and  enter  order  thereon^] 


Form  No.  1364. 
Order  for  commission  thereon. 

[Title  of  court  and  action.] 

On  reading  and  filing  the  annexed  consent  of  the  attorneys 
for  the  parties  hereto,  dated  the  day  of  >  18    ,  and 

on  motion  of  A.  T.,  attorney  for  [plaintiff]  : 

Oedeeed,  that  commission  issue  to  examine  on  oath  [con^ 
tinue  as  from  the  asterisk  in  Form  1363  or  1410]. 

[Date.]  [Signature  and  title  of  clerk] 

'  May  take  place  of  affidavit  and  In  Churchill  «.  Carter,  15  Bun, 

notice  of  motion.    N,  T.  Code  Civ.  885,  order  was  held  unnecessa^,  and 

Fro.,  §  908.  a  stipulation  that  "  the  annexecf  com- 

'  Ford  II.  Williams,  24  JT.  F.,  359,  mission  do  issue,"  was  held  a  waiver 

366.  of  a  seal ;  and  that  the  omission  of 

Entry  of  an  order  was  said  to  be  any  allowance  by  the  court,  or  siglia- 

necessary  to  a  commission  issued  on  ture  of  the  clerk,  was  not  ground  for 

stipulation  in  Mason  «&  Hamlin  Co.  v.  excluding  it. 

Pugsley,  19i2M»,  882;  but  the  court  Another  convenient  form  is  to 

there  put  their  decision  in  part  on  the  draw  up  the  order  in  full  and  append 

ground  4hat  in  that  case  there  had  a  consent  to  its  entry.    Vol.  I,  p.  239. 
beeuaio-st'ipulation. 
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Form  No.  1365. 
Interrogatories  on  commission;  settled  by  consent. 

[Title  of  court  and  cause.] 

Interrogatories  [and  cross-mterrogatories]  agreed  to  be  ad- 
ministered to  M.  N.,  a  witness  to  be  examined  in  this  action, 
under  the  annexed  commission. 

First  mTEEKOGAxoET  [and  so  on,  as  m  Forms  1367-77]. 

FiEST  CEOSS-iJJTEEKOGATOKT  [and  SO  on,  as  in  Forms  1378- 
82]. 

The  above  interrogatories  [and  cross-interrogatories]  are 
agreed  on,  saving  all  just  exceptions  to  the  admissibility  thereof, 
and  of  the  answers  thereto,  as  evidence  in  this  cause  [and  cross- 
interrogatories  are  waived]. 

[Bate.]  [Signature  of].  Attorney  for  plaintiff. 

[Signature  of].  Attorney  for  defendant. 


Form  No.  1366. 
Notice  of  settlement  of  interrogatories  *  or  cross-interrogatories. 

[Ti§A  of  covH  a/nd  cause.] 

Please  take  notice,  that  the  annexed  interrogatories  [or, 

cross-interrogatories]  will  be  presented  to  the  Hon.  J.  K.,*  at 

his  office,  in  the  city  of  ,  on  the  day  of  , 

18    ,  to  be  annexed  to  the  commission  allowed  by  order  of  the 

day  of  J  18    ,  herein, 

[Bate.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  [moving  party]. 

Attorney  for  [adverse  paa-ty]. 

[Serve  with  proposed  interrogatories,  as  in  Forms  1367-77, 
at  least  four  da/ys  before  presentation  of  interrogatories,  ar 
with  cross-interrogatories  0orms  1378-82)  at  least  two  days?] 

'  Necessary  where  they  are   not  tones  were  settled  by  a  judge  of  a 

settled  by  consent.    N.  T.  Code  Civ.  county  other  than  an  adjoining  one,  or 

Pro.,  §  891.  one  in  the  same  district,  was  properly 

As  to  principles  of  settlement,  see  rejected  at  the  trial). 
Uline «.  N.  T.  Central,  &c.  B.  R.  Co.,         See,  also,  N.  T.  Code  Civ.  Pro., 

79iV:7.,  175.  §769. 

_ '  The  application  must  be  made         Even  though  the  order  for  com- 

within  the  district  in  which  the  action  mission  were  made  by  the  court,  the 

is  triable,  or  in  a  county  adjoining  settlement  may  be  before  a  judge,  un- 

that  in  which  it  is  triable.    Erwin  v.  less  the  court  or  the  judge  asked  to 

Voorhees,  26  Barb.,  137  (holding  that  a,  settle  them  otherwise  direct, 
deposition  taken  where  the  interroga-         '  Such  notice  and  service  is  often 
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Form  No.  1367. 
Interrogatories  on  commission;  settled  by  order.* 

[Title  of  court  and  cause.'] 

Interrogatories  to  be  administered  to  M.  N.,  of  ,  a 

witness  to  be  examined,  under  the  annexed  commission,  on  be- 
half of  the  plaintiff  [or,  defendant],  in  the  above-entitled  cause. 

FiEST.  What  is  your  name,  age,  occupation,  and  placie  of 
residence  ? 

Second.  Do  you  know  the  parties  above  named,  or  any  of 
them  ?  If  yea,  which  of  them,  and  how  long  have  you  known 
each  of  them  ? 

Thikd.  [Sere  insert  amy  questions  ajppropriate  to  the  cause;^ 
see  Forms  1368  to  1377  (helow).^ 

Lastly.  Do  you  know  of  any  thing  concerning  the  matters 
in  question,  that  may  tend  to  the  benefit  and  advantage  of  the 
plaintiff  [or,  defendant]  ?  If  yea,  declare  the  same  fully  and  at 
large,  as  if  you  had  been  particularly  interrogated  concerning 
the  same.^ 

[Or  in  U.  S.  Court  in  equity:^]  Do  you  know,  or  can  you 
set  forth,  any  other  matter  or  thing  which  may  be  a  benefit  or 
advantage  to  the  parties  at  issue  in  this  cause,  or  either  of  them, 
or  that  may  be  material  to  the  subject  of  this  your  examination, 
or  the  matters  in  question  in  this  cause  ?  If  yea,  set  forth  the 
same  fully  and  at  large  in  your  answer.] 

[Annex  documents  to  ie  identified,  if  any.] 

[Signatwre  and  office  address  of], 
Attorney  for  [moving party]. 

dispensed  with  in  case  of  cross-inter-  It  the  witness  may  testify  to  any  facts 

rogatories.  pertinent  to  the  issue,  whether  relat- 

'  Serve  on  the  adverse  party  with  ing  to  matters  partly  brought  out  un- 

notice  of  settlement.    See  last  Form,  der  the  preceding  interrogatories,  or 

If   both   parties   join,   each   will  not.    Percival  v.  Hickey,  18  Johm., 

serve  on  the  other  his  interrogatories,  257.    And  even  matters  to  the  detri- 

and  afterwards  his  cross-interrogato-  ment  of  the  party  moving  the  com- 

ries.  mission.    Van  Ness  v.  Bush,  14  ^165. 

*  Subject  to  the  power  of  the  judge  P!r.,  33;  s.  c,  22  fibwi.  iV.,  481. 
to  preclude  abuse,  either  party  has         Where  it  does  not  appear  that  the 

a  right  to  insert  any  question  perti-  last    general  cross-interrogatoiy  was 

nent  to  the  issue.    N.  T.  Code  Civ.  put  to  and  answered  by  the  witness, 

Pro.,  §  892.    Including  cross-exami-  the  deposition  cannot,  in  general,  be 

nation  personal  to  the  witness'  char-  read;  otherwise  if  counsel  were  prra- 

acter.    Uline  ®.  N.  Y.  Centr«lr&c.,  R  ent.     Brown  «.  Kimball,  25  WeM., 

E.  Co.,  79  N.  T.,  175;.         -  259;  KimbaU  v.  Davis,  19  id..  437. 

3  'This  interrogatory  is  proper  (ex-  But  the  remedy  now  would  be  by  mo- 

cept  in  the  United  States  court  in  tion  to  suppress.  . 

equity,  see  helow).     McCarty  n.  Ed-         *RvieNo.n,  U.  8.C(mrtBukiin, 

wards,  34  Eow.  Pr.,  236.    And  under  Equity,  Jonet'-  ii„  p.  134. 
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1868-1377.    INTERROGATORIES    SUITABLE    TO    BE    INSERTED 
IN    FOREGOINa   FORM. 

,1368.  Additional  witnesses  to  be  asked  same  qiiestions.] — Interrogatories  to 
be  addressed  to  and  answered  by  C.  G.  J.,  Esq.,  J.  H.  R.  N.,  Esq.,  and  A.  J. 
N.,  Esq.,  of  Baltimore.  Md.,  that  is  to  say:  Each  of  them  are  required  to  an- 
swereach  interrogatory  above  indicated,  to  be  answered  by  R.  C.,  Esq. 

[Or  thus:]  Repeat  each  and  every  of  the  foregoing  questions,  except  that 
by  the  term  "your  firm,"  we  refer  to  the  firm  of  instead  of  any  firm 

in  which  the  witness  has  or  has  had  any  actual,  personal,  joint,  or  separate 
interest. 

1369.  Designation  of  witness  vihose  ncmne  is  unknown.] — Interrogatories  to 
be  addressed  to  and  answered  by  Richard  Roe,  whose  real  name  is  unknown, 
but  who  is,  in  fact,  the  person  having  custody  of  the  books,  papers  and  en- 
tries of  L.  N.  C. 

1370.  Bequest  for  documents.}— "HsLve  you  any  books,  papers,  or  entries  of 
any  kind  belonging  to,  or  which  have  belonged  to,  L.  N.  C,  relating  to  his 
business  within  the  last  eight  months?  If  yea,  what  books,  papers,  or  entries 
have  you,  or  where  are  they  now.'    [Or  specify  the  one  wanted.] 

Please  produce  the  same  before  the  commissioner  to  the  end  that  copies 
may  be  made  thereof,  or  of  so  much  thereof  as  may  be  material.' 

1371.  Another  form.] — If  you  have  not  already  done  so,  please  produce 
and  annex  to  your  deposition  hereunder,  any  such  letter  of  credit  as  above 
mentioned,  and  any  and  all  drafts  drawn  thereunder,  or  in  default  of  origi- 
nals, please  produce  and  annex  copies  thereof,  and  state  why  such  originals 
are  not  produced  and  annexed,  and  whether  such  copies  are  true  and  correct 
copies  of  such  originals. 

If  you  have  already  produced  and  annexed  such  letter  of  credit,  or  such 
draft  of,  in  response  to  any  of  the  foregoing  interrogatories,  please  refer  to, 
and  identify  them  in  connection  with  your  reply  to  this  interrogatory,  so  as 
to  distinguish  them  from  any  other  such  documents  which  may  have  been 
produced  or  annexed  to  your  deposition  hereunder. 

1873.  Another  form.] — Please  look  at  the  schedule  hereto  annexed,  marked 
A,  and  purporting  to  be  a  ,  and  state  whether  the  documents  there- 

in mentioned,  or  any  of  them,  and  if  so,  which  of  them,  are  now  in  your  pos- 
session or  custody  or  under  your  control,  either  as  liquidator  of  said  bank  or 
otherwise  howsoever?  Are  there  any  of  such  documents  which  are  not  now 
in  your  possession  or  custody,  or  under  your  control?  If  so,  state  specifically 
which  of  said  documents  are  not  in  your  possession  or  custody,  or  under  your 
control ;  and  state  specifically  in  respect  to  each  of  them,  whether  it  was  ever, 
and  if  so  when  and  where  and  for  how  long  a  time,  in  your  possession  or  cus- 
tody, or  under  your  control,  and  when  and  where,  and  how  and  to  whom  it 
passed  out  of  your  possession  or  custody,  or  beyond  your  control,  and  where 
and  in  whose  possession  or  custody,  or  under  whose  control,  according  to  the 
best  of  your  knowledge,  information  or  belief,  the  same  now  is;  and  what 
knowledge  or  information  you  have  upon  the  subject,  and  when  and  where, 
and  under  what  circumstances  you  last  saw  such  document? 

1373.  Bequest  for  contents.] — If  any  such  communications  were  not  in 
writing,  or  it  you  are  imable  to  produce  and  annex  the  originals  or  copies  of 
such  affidavits,  letters,  or  communications,  state  fully  and  particularly  the 
contents  or  the  substance  thereof. 

'  See  Wright  v.  Cabot,  89  N.  T.,  570;  affl'g  47  Super.  Ct.  {J.  &  8.),  329. 
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1374.  Search  for  originals.] — If  in  answer  to  the  last  preceding  interroga- 
tory you  state  that  said  contract  was  in  writing,  and  you  are  not  able  to  attach 
the  same  or  a  copy  thereof  to  your  answer  thereto,  state  whether  it  was  in 
duplicate  or  not,  and  whether  you  have  made  any  efforts  to  find  said  writine 
or  either  of  such  duplicates,  and  if  so,  what;  and  with  what  result;  and  u 
said  writing  is  lost  or  destroyed,  state  its  substance. 

1375.  Execution  of  a  deed.] — Look  at  the  deed  [a  copy'  of  which  is]  now 
produced  and  shown  to  you,  marked  A,  and  purporting  to  be  executed  by  A. 
B.  to  C.  D.,  on  the  day  of  ,  18  .  Did  you  ever  see  it  before! 
and  if  so,  when  and  where,  and  under  what  circumstances? 

In  whose  handwriting  is  the  name  of  M.  N.  signed  as  subscribing  'wit- 
ness? 

When,  where,  and  by  whom,  and  in  whose  presence  was  said  deed  exe- 
cuted? 

Did  you  sign  the  said  deed  as  a  subscribing  witness?  If  so,  when,  where, 
and  in  whose  presence? 

Did  you  see  the  said  deed  delivered  and  accepted  Toy  any  one?  If  bo,  by 
whom  was  it  delivered,  and  by  whom  accepted,  and  when  and  where? 

1376.  Solemnieation  of  marriage.'] — If  you  have  stated  that  you  were  the 
rector  of  Church,  in  ,  in  the  State  of  ,  during  either  of 
those  years  last  named,  then  be  pleased  to  state,  if  during  those  years  you 
were  legally  authorized  to  and  did  perform  the  marriage  ceremony  upon  va- 
rious individuals;  during  the  years  ,  did  you  ever  perform  the  mar- 
riage ceremony  in  ,  at  a  hotel  therein  called  ,  over  persons 
who  gave  their  names  as  S.  C.  W.  D.  and  A.  J.  H.,  or  names  similar  to  these; 
did  you  ever  marry,  during  these  years,  at  said  hotel  or  elsewhere,  either  or 
both  of  the  parties  in  this  action,  under  any  name  whatsoever;  if  yea,  please 
State  fully  all  of  the  particulars,  and  what  you  did? 

Please  state,  if  you  know,  who  is  authorized  to  perform  the  marriage  cere- 
mony in  a  legid  manner  in  the  State  of  ,  and  in  the  ci^  of  ; 
and,  if  you  know,  what  are  the  requirements  as  to  reporting  and  filing  a  rec- 
ord of  the  marriages  legally  performed,  and  whether  you  always  and  invari- 
ably followed  the  statute  in  this  respect,  and  why  did  you  do  so? 

1877.  Qualification  of  expert] — If  in  answer  to  the  foregoing  interrogatory 
you  state  that  you  are  an  attorney  and  coimselor-at-law  or  advocate,  or  en- 
gaged in  the  profession  and  practice  of  the  law,  state  how  long  you  have  been 
sucli  attorney,  counselor,  or  advocate,  or  so  engaged  in  the  profession  and 
practice  of  the  law  in  the  city  of  ,  or  in  the  State  of  ,  and 

where? 

State  w^hether  or  not  you  know  the  law '  of  of  the  said  State  of      , 

as  it  existed  and  was  in  force  between  the  day  of  ,  18    ,  and 

the  day  of  ,  18    ,  in  regard  to  [tfec.]. 

If  in  answer  to  the  last  interrogatory  you  state  that  you  do  know  the  law 
of  the  said  State  as  it  existed  and  was  during  the  period  above  mentioned  on 
the  several  subject-matters  therein  inquired  of,  please  state  whether  or  not  the 
said  law  permitted  \_&c.]. 

'  Documents  to  be  identified  by  the  75;  s.  c,  19  How.  Pr.,  383.    Except, 

witness,  or  copies  of  them,  may  be  perhaps,  in  a  case  proper  to  make  it  a 

annexed  to  the  interrogatories.    Com-  condition  of  allowing  a  conunission. 

mercial  Bank  v.  Union  Bank,  11  N.  See  note  in  9  Alb.  N.  G.,  65. 
T.,  203.    And  it  is  not  essential  that         '  See  note  on  proving  marriage  in 

the  originals  should  be  thus  attached.  17  Abi.  N.  C,  494 
lb.   Nor  can  either  party  be  compelled         '  If  statute  law  is  relied  on  prove  it 

to  surrender  an  original  document  for  as  such.    See  N.  Y.  Code  Civ.  Pro,, 

this  purpose.   Butler  v.  Lee,  33  Barb.,  %  943. 


MEANS  OF  EVIDENCE.— VI.  DEPOSITIONS  ABROAD.         697 

Form  No.  1378. 
Cross-interrogatories  on  commission.' 

[As  in  Form  1358,  inserting  "  Cross "  before  the  word 
"  Interrogatories."] 


CBOSS-INTEEROGATGRrES    SUITABLE    TO    BE   INSERTED   m 
POREGOING   FORM. 

1879.  At  to  details.'] — If  you  shall  answer  on  yonr  direct  examination  that 
you  did  r<fee.],  state  exactly  what  you  personally  did  in  the  matter?  What 
was  said  by  you  and  what  was  said  to  you  by  ,  and  what  was  said  and 

done  in  your  presence  [<fce.]. 

1380.  Ai  to  sources  of  knowledge.'] — If  on  your  direct  examination  you 
have  given  any  of  the  information  called  for  by  the  interrogatories, 

or  any  one  of  them,  state  fully  the  grounds  and  source  of  your  knowledge. 

1881.  Execution  of  instrument.'] — When  did  you  first  see  the  paper 
marked  "  A  "  ?  At  whose  request  did  you  sign  your  name  as  a  witness  there- 
to? Where  was  that  paper  executed  (if  at  all)?  in  what  house,  in  what  room, 
and  at  what  time  of  day,  and  who  were  present  in  the  room?  Did  you  see 
M.  N.  write  his  name  thereto?  or  did  you  only  hear  him,  or  some  other  per- 
son, say  it  was  his  signature,  or  words  to  that  effect?  What  did  the  plaintiff 
say  during  the  interview?  Did  he  converse  with  M.N.  on  any  subject,  other 
tlian  the  execution  of  the  paper,  during  the  interview?  and  if  so,  on  what 
subject,  and  what  passed?    How  long  did  the  interview  last? 

State  who  were  present  at  the  time,  and  also  everything  that  was  said  by 
the  plaintiff,  or  the  said  M.  N.,  and  all  or  any  other  persons,  at  that  interview. 
Was  any  other  paper  executed  by  M.  N.,  or  the  plaintiff,  or  any  other  person 
present  at  that  tim&?  Was  any  other  subject  conversed  upon  by  the  plaintiff, 
or  the  said  M.  N.,  at  that  interview?  and  if  so,  state  what  was  said  by  each. 

Where  did  you  first  see  the  paper  marked  "  A  "?  Was  it  at  the  interview 
at  which  it  was  signed,  or  was  it  on  a  previous  occasion?  If  on  a  previous 
occasion,  state  when,  where;  and  under  what  circumstances. 

1382.  Sanity  of  a  testator.'] — What  was  the  condition  of  the  mind  of  G,  H. 
during  his  last  illness,  and  what  his  capacity  for  transacting  business  during 
the  last  few  days  of  his  life?  What  his  appearance,  action,  and  conversation 
during  these  days  as  to  coherency  or  incoherency  ?  Was  his  conduct  or  speech 
rational  or  irrational?  State  all  you  saw  or  heard,  having  reference  thereto, 
whether  or  not  he  knew  you,  and  each  of  you,  during  these  days,  and  his  con- 
duct towards  you,  the  facts  upon  which  you  base  any  opinion  you  may  give  in 
regard  to  his  mental  capacity,  and  particularly  in  regard  to  it  on  the  and 
days  of  ,  18  ;  state  the  same  fully  and  particularly,  as  if  specially 
interrogated  in  regard  thereto. 

Did  the  said  G.  H.  make  any  statements  or  communications  to  you,_  or 
either  of  you,  during  his  last  illness,  of  any  occurrences,  annoyances,  or  im- 
portunities which  had  disturbed  him?  If  yea,  give  such  statement  or  conver- 
sations fully  and  particularly,  when  made  to  you,  in  whose  presence,  and  what 
remarks  and  request,  if  any,  he  made  to  you  or  either  of  you  thereupon. 

'  Cross-interrogatories  cannot  be  the  adverse  party.  Union  Bk.  of 
withdrawn  on  the  execution  of  the  Sandusky  «.  Torrey,  3  AVb.  Pr.,  269; 
commission,  unless  by  the  consent  of    5  Duer,  626. 
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Form  No.  1382a. 
Allowance  of  interrogatories. 

The  within  interrogatories  and  cross-interrogatories  allowed, 
[Date.}  [Signature  of  Judge  with  vmtials  of  tiUe.] 

Form  No.  1383. 

Commission  to  take  testimony  on  interrogatories  or  oral  examination.' 

The  People  or  the  State  or  New  Tokk, 

To  [name  of  commissioner'  and  residence],  greeting : 

I  Seal  )  Know  Te,  That  we,  with  full  faith  in  your 
of  >  prudence  and  competency,  have  appointed  you 
court?  )  commissioner[s],  and  by  these  presents  do  authorize 
you  three  together,  and  not  otherwise*  [or,  any  one  of  you],  to 
examine  [name  and  address  of  each  witness ;  if  several,  add: 
or  such  of  them  as  may  be  produced  before  you]  as  witnessres] 
in  an  action  now  pending  [or,  in  a  proceeding  to  carry  mto 
effect  a  judgment  heretofore  entered — or,  forthe  purpose  of  an 
anticipated  new  trial  in  an  action  heretofore  tried]  in  our 
Court  [if  a  local  cov/rt,  add:  of  ],  wherein  A.  B. 

is  plaintiff  and  Y.  Z.  is  defendant,  on  the  part  of  [himself]  said 
plaintiff  [or,  defendant],  on  oath  [and  each  apart],  upon  the 
interrogatories  hereto  annexed  \if  oral  questiorfs  are  allowed  hy 
the  order,  add  or  substitute  direction  accordingh/,  as  thus:  and 
to  examine  the  said  O.  P.  upon  oral  questions  to  be  put  to  him 
by  or  on  behalf  of  either  of  said  parties  after  due  notice  to  the 
other] ,  and  to  take  and  certify  the  deposition  of  the  witness[es] 

'  Oral  examination  is  allcwed  only  issues  is  necessary.  Ford  «.  Williams, 

In  causes  in  some  of  the  principal  24  N.  T.,  359,  366;  Whitney  v.  Wyn- 

courts.  keep,  4  Abb.  Pr.,  870.    Under  JV.  T. 

» "What   variances  are  fatal    and  Code  Giv.  Fro.,  §  34.  omission  of  the 

what  not,  see  Keene  ®.  Meade,  3  Pet,  seal  probably  does  not  vitiate  if  the 

1  ^holdin^  that  M.  instead  of  W.,  or  commission  is  signed  by  the  attorney 

middle  initial  of  a  party's  name,  was  issuing  it. 

not  fatal);  Hays  v.  Phelps,  1  Sandf.,  <  If  it  is  not  desired  that  any  one 

64  (holding  John  V.  instead  of  James  of  the  commissioners  may  execute  the 

V.  fatal);  Brown  d.  Southworth,  9  commission  without  the  presence  of 

i'aige,351  (wrong  person  named  fatal);  the  other,  a  special  direction  shouldbe 

Blatchett  «.  Laimbeer,  1  Sandf.  Ch.,  inserted.   O'Brien  «.  Commercial  Fire 

366  (misdescription  of  residence  and  Ins.  Co.,  41  Super.  Ct.  (J.  &  S.).  234. 

occupation  not  fatal).    See  also  Den-  See,  as  to  power  of  majority  in  tM 

ney  v.  Horton,  11  Baly,  358.  absence  of   restriction,  .4Ji.  N.  '• 

'  At  common  law  the  seal  of  the  Dig.,  tit.  Powers, 
court  out  of  which  the  commission 
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and  return  the  same  [if  the  order  contained  directions  as  to  the 
retnirn,  insert  them  herej  otherwise  8ay:~\  in  accordance  with  the 
[stipulation  and]  directions  annexed  hereto,  or  indorsed  liereon.^ 

"Witness  \add  teste  and  authentication  as  in  Form  1190].* 

[Annex  copy  of  statute;^  N.  Y.  Code  Giv.  Pro.,  §§901, 
902 ;  cdso  §  900  if  oral  examination  is  allowed.] 


Form  No.  1384. 
Direction  to  retnm  commission. 

[Indorse  on  the  commission ;]  *  Let  the  within  commission 
be  returned  by  mail  [or,  by  an  agent  appointed  by  the  commis- 
sioner], directed  to  C.  K.,  the  clerk  of  the  county  of 

[Date.]  [Signature  and  title  of  Judge.^] 

[Enforce  attenda/nce  of  witness  accordi/ng  to  the  la/uo  of  the 
place  where  deposition  is  taken.^"] 


Form  No.  1385. 
Notice  of  examination  by  oral  qaestions. ' 
[As  in  Form  1412,  naming  the  com,missioner  or  com,mis- 

'  See  note  4  on  page  698.  (Hall  v.  Barton,  35  Bml.,  374 ;  s.  p., 

'  Signature  of  the  clerk  is  usual,  McCleary  n.  Edwards,  37  Barb.,  339), 

but  that  of  the  judge  is  suflBcient  in-  or  indorsed  upon  the  interrogatories 

stead.  Goodyear  B.VosbTirgh,  41  SbM>.  annexed.    Hurd  b.  Pendrigh,  3  Sill, 

Tr.,m..    _  503. 

'  Omission  not  necessarily  fatal,  it  °  Essential  (Crawford  «.  Loper,  35 

the  commission  is  regularly  executed  Ba/rb.,  449),  but  omission  amendable, 

and  returned  (Williams  v.  Eldridge,  Leetch  ®.  Atl.  Mut.  Ins.  Co.,  4  Daly, 

lJ2Ji7?,349),  or  if  the  substance  of  the  518. 

statute  is  in  the  body  of  the  commis-  «  The  New  York  statute  for  com- 

sion  (Hall «,  Barton,  35  Barb.,  874).  pelling  attendance  of  witnesses  for  the 

*  This  must  be  made  by  the  judge  purpose  of  depositions  to  be  used 
who  settles  the  interrogatories  (Elem-  without  the  State,  provides  for  apply- 
ing 9.  HoUenback,  7  Barb.,  871),  un-  ing  to  a  judge  of  the  supreme  court, 
less  the  direction  is  in  the  commission  or  a  county  judge — or  also  in  case  of 
or  in  a  stipulation.  If.  Y.  Code  Oil),  civil  actions  or  proceedings  in  a  court 
Pro.,  §  892.  But  where  the  statute  of  another  State,  or  of  a  Territory,  or 
requires  the  direction  to  be  indorsed  of  the  United  States,  to  a  justice  of 
on  the  commission,  a  substantial  com-  the  peace — upon  aflSdavit  and  upon 
pliance  is  sufficient;  and  the  commis-  the  commission  if  one  has  been  issued, 
sion  is  regular,  though  the  direction  for  a  subpoena, 
be  in  the  body  of  the  conunission  '  JT.  T,  Code  Civ.  Pro.,  §896. 
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sioners  im,  place  of  the  itaUo  cloMse,  with  the  words:"]  under  the 
commission  heretofore  issued  to  him  \or,  them]. 


Form  No.  1386. 
Oath  of  witness.' 

You  do  solemnly  swear  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  as  to  the  matters  respecting  which 
you  are  to  be  examined. 


Form  No.  1387. 
Oath  of  interpreter. 

Ton  do  solemnly  swear  that  you  will  truly  and  faithfully 
interpret  the  oath  and  interrogatories  to  be  administered  to 
,  a  witness  now  to  be  examined,  out  of  the  English 
language  into  the  language,  and  that  you  will  truly  and 

faithfully  interpret  the  answers  of  the  said  thereto,  out 

of  the  ,  into  the  English  language. 

Form  No.  1388. 

Deposition    taken    npon    commission,  by   interrogatories   or  oral 

examination.' 

{^TiUe  of  court  and  cause.] 

DepoBition[8]  of  witness[es]  produced,  sworn  or  affirmed 
and  examined  the        day  of  >  18    ,  upon  interrogatories 

[if  oral  examiination  was  had  substitute  or  add:— wad — ^upon 
oral  examination]  under  a  commission  issued  out  of  the 
Court  of  ,  in  a  cause  there  brought  between  A.  B., 

plaintiff,  and  T.  Z.,  defendant,  as  follows  [the  undersigned 
commissioner  being  the  only  one  present  after  due  notice  to  the 
others ']. 

M.  'N.  \jf  place  of  residence  amd  vocation  are  not  caUedfor 
hy  an  interrogatory,  state  them  Tiere,  so  as  to  compa/re  with  the 
designation  in  the  commission  or  notice],  being  duly  and 

»  N.  T.  Code  Civ.  Pro.,  %  901.  For  the  certificate,  that  the  others  had  no- 
formalities,  affirmation,  &c.,  see  Vol-  ticeand  did  not  attend,  or  why  they 
ume  I,  p.  333.  could  not  be  notified  or  act.  K  either 
"^  K  T.  Code  Civ.  Pro.,  %  901.  of  several  is  authorized  to  act,  and  re- 
'  Unless  the  statute,  or  the  commis-  turn  is  made  by  only  one,  it  will  be 
sion  authorizes  either  of  several  com-  presumed  that  he  omy  was  present, 
missioners  to  act  separately  (see  note  4,  Williams  v.  Eldridge,  1  Hill,  249, 
p.  699),  it  should  be  stated  here,  as  in 


MEANS  OF  EVIDENCE.— VI.  DEPOSITIONS  ABROAD.         701 


To  THE  FIRST  iNTEEEOGATOET  HE-  SATS  [inserting  answer. 
and  so  on\. 

To     THE     FIEST     CEOSS-INTEEBOGATOET     HE      SATS     \insertmg 

answer,  and  so  ori], 

[If  oral  examination  was  had,  substitute  or  add:  Question 
— stating  it — Answer — stating  it — And  upon  cross-examination 
upon  the  part  of  said  ,  he  deposes  and  says  as  follows : 

Question — stating  it — Answer — stating  it."] 

[Signature  ofwilmess^  and  of  interpreter,  ifcmy.^ 
Examination  by  the  undersigned 
taken  and  [by  his  clerk']  reduced  to 
writing,  and  by  the  witness  [and 
sworn  interpreter]  subscribed  and 
sworn  to  \or,  affirmed  to]  this 
day  of  ,  18    . 

[Signature*' of  \ 
Commissioner  [or.  Acting  Commissioner]. 


Form  No.  1389. 
Certificate  of  execution  of  commission  (short  Form).' 

State  [w.  Territory]  of  ) 

County  [or,  Parish]  of  j  **" 

I,  ,  do  certify  that  M.  N.,  the  witness,  personally 

'If  short  notice  is  objected  to,  rison,  9  ^6J. iV.,  34;  Winton®. Little, 

have  the  objection  noted.    Jackson  «.  94  Pa.,  64    He  must  be  a  disinterested 

Kent,  7  0<m.,  69.  person.    N.  T.  Code  Civ.  Pro.,  §  901, 

'  The  deposition  ought  to  be  sub-  subd.  3. 

scribed  by  the  witness  (N.   T.  Code  *  His  signature  does  not  need  au; 

(Ho.  iVo.,  §901,  subd.  2);  but  if  he  thentication.    It  is  judicially  noticed, 

refuses  to  do  so,  it  seems  to  be  none  "Williams  v.  Eldridge,  1  Hill,  249. 

the  less  valid.    Clarke  ».  Sawyer,  3  The  commissioner  will  also  sign, 

8mdf.  Oh.,  851,  by  name  or  initials,  each  half  sheet  of 

'  The  depositions  need  not  be  in  the  deposition.  Williams  ».  Eldridge, 
the  handwriting  of  any  particular  1  Hill,  249;  N.  Y.  Code  Civ.  Pro., 
person;  hence  the  return  need  not  §901,  subd.  4,  Signature  on  the  mar- 
certify  who  wrote  them.  Ifthecertif-  gin,  instead  of  the  bottom  of  each 
icate  of  the  commissioners  show  that  sheet,  held  not  objection  sufficient  to 
theif  employed  a  person  as  clerk,  it  is  exclude  the  deposition.  Burrill  v. 
equivalent  to  a  certification  of  his  ap-  Watertown  B.  &  L.  Co.,  51  Barb.,. 
pointment  as  clerk.  Keene  «.  Meade,  105. 
3  Pet,,  1 ;  and  see  MacDonald  v.  Gar-  '  Sufficient  under  N.  T.  Code  Civ. 


702 


ABBOTT'S  NEW  PRACTICE. 


appeared  before  me  on  the        day  of  ,  at        o'clock  in 

tne  noon,  at  the  ,  in  the  State  [or,  Territory]  of 

,  and  after  being  sworn  [or,  affirmed,  as  the  case  may  he] 
to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half-sheet  thereof,  and  to  each  ejdiibit. 
And  I  further  certify  that  A.  T.  appeared  in  behalf  of  the 
,  and  that  T.  Z.  appeared  in  behalf  of  the 

[Bignai/ure  of^, 

Commissioner. 


Form  No.  1390. 
The  same  (a  fuller  Form).' 

[Title  of  court  and  action.] 

To  the  Court  of  the  of 

The  undersigned,  a  commissioner  appointed  by  your  honor- 


Pro.,  §§  902,  903.  To  be  annexed  un- 
der each  deposition. 

The  commissioners  must  make 
written  return  of  their  proceedings, 
which  had  better  be  indorsed  upon  the 
back  of  the  commission,  or  of  some 
document  annexed  thereto,  such  as 
the  interrogatories  (McCleary  «.  Ed- 
wards, 27  Barb.,  239;  Hall  v.  Barton, 
25  id.,  274);  but  if  these  papers  are 
too  full  to  allow  of  this  being  done, 
the  return  may  be  written  upon  a 
separate  sheet  and  annexed.  Pen- 
dell  V.  Coon,  20  iV.  T.,  134.  In  such 
case  it  is  better,  however,  to  write 
some  part  of  it  upon  the  commission, 
finishing  upon  another  paper.  M.  A 
return  made,  without  necessity,  en- 
tirely upon  a  separate  sheet,  is  void. 
Fleming  «.  HoUenback,  7  BcM-b.,  271. 
Otherwise  by  If.  T.  Code  Civ.  Pro., 
§902. 

Where  the  form  of  oath  adminis- 
tered is  not  required  to  be  certified 
to,  and  the  oflBcer  taking  the  deposi- 
tion certifies  that  the  witness  was  duly 
sworn,  it  is  suflBcient.  If,  however,  he 
sets  forth  in  his  certificate  the  form  of 
oath  administered,  which  varies  mate- 
risdly  from  the  one  prescribed  hy  the 


rules  of  court,  and  inserted  in  his  in- 
structions for  his  guidance,  the  cer- 
tificate will  be  insraScient.  Cross  v. 
Bamett,  61  Wise,  650;  21  JTorthw. 
Sep.,  832. 

But  where  it  appeared  by  the  re- 
turn that  the  witnesses  had  been 
sworn  "to  make  true  answers  to  the 
interrogatories  read  to  them,"  instead 
of  as  the  statute  requires,  it  was  JiM 
insufBcient  to  justify  admitting  the 
deposition  in  evidence.  Whitney  n. 
Wyncoop,  4  Abb.  Pr.,  370. 

In  determining  the  admissibility 
of  a  deposition,  the  presumption  is 
that  the  commissioner  discharged  his 
duty  by  doing  all  that  the  statute  re- 
quires, except  as  to  matters  which  he 
must  return  specifically  as  done.  Dar- 
by «.  Heagerty,  (Idaho,  1887)  13  Pa- 
eif.  Bep.,  85  (where  the  objection 
raised  at  the  trial  was  that  the  cer- 
tificate did  not  show  that  the  depo- 
sition was  read  to  the  witness,  the 
statute  merely  provi  ding  that  the  com- 
missioner "shall  certify  the  deposition 
t»  the  court ").  Contra,  Ball  v.  Sykes, 
10  Iowa,  525;  SO  JVoriAM,  ifej>.,  929. 

■  See  notes  to  last  Form. 
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able  court   to    examine    M.   N.,   a    witness    in    this    cause 
respectfully  reports :  ' 

That  the  said  witness  attended  before  me,  and  being  duly 
and  publicly*  sworn  by  me  [or,  by  O.  P.,  a  judge  of  the 
Court  of  ,  the  undersigned  being  prohibited  by  the  law 

of  this  State  from  administering  oaths*]  to  tell  the  truth  the 
whole  truth,  and  nothing  but  the  truth,  was  examined  by  me  on 
the  interrogatories  herewith  returned,  in  the  presence  of  E.  F. 
counsel  for  plaintiff,  and  G.  H.,  counsel  for  defendant^  [or] 
That  no  one  appeared  in  behalf  of,  cfeo.].  That  the  answers  of 
the  said  witness  thereto  are  truly  stated  in  the  accompanying 
deposition,  signed  by  him  [or,  which  he  refused  to  sign,  upon 
the  ground  that  he  was  not  certain  that  he  had  used  the  words 
stated  in  the  answer  to  the  third  interrogatory,  and  which 
answer  he  refused  to  correct].  [And  he  signed  the  exhibits 
annexed  thereto.]  That  the  counsel  for  the  plaintiff  objected 
to  the  answer  to  the  first  interrogatory,  on  the  ground  that 

;  and  the  counsel  for  the  defendant  objected  to  the 
answer  to  the  fourth  cross-interrogatory,  on  the  ground  that 

.   [Or,  That  no  objections  were  made  to  the  answers 
or  proceedings  by  counsel  on  either  side.} 

And  1  further  certify  that  said  deposition  was  read  over  by 
ine  to  said  witness  before  he  signed  the  same.* 

[Date.']  [Signature  of "], 

Commissioner. 


Form  No.  1391. 
Indorsement  by  commissioner  on  exhibit. 

At  the  execution  of  a  commission  issued  out  of  the 
Court  of  ,for  the  examination  of  witness[es]  between  A. 

B.,  plaintiff,  and  T.  Z.,  defendant,  this  paper  writing,  marked 
Exhibit  A  [or,  a  paper  of  which  the  annexed  paper  writing 
markedExhibit  Aisa  copy'],  was  this        day  of  ,18    , 

'  "  Publicly  "  may  be  presumed,  to  be  complied  with  in  the  return  of 

though  not  stated.   Halleran  v.  Field,  the  deposition.    Thompson  v.   Clay, 

^Wend.,  87.  {Mich.,  1886)  37  Northw.  Bep.,  699. 

"  Lincoln  v.  Battelle,  6  Wend.,  475.  ■■  Held  necessary  in  Ball  «.  Sykes, 

'Each  party  has  a  right  to  appear  70  Iowa,  535;  30  Northw.  Bep.,  939. 

by  counsel  without  notice  to  the  oth-  Contra,  Darby  «.  Heagerty,  (Idaho, 

er.    Union  Bk.  of  Sandusky  «.  Tor-  1887)  13  Paeif.  Sep.,  85. 

rey,  2  Alb.  Pr.,  269;  s.  c,  5  Buer,  « N.    T.    Code    Civ.  Pro.,  §  901, 

626.  subd.  3.    See  Kelley  ».  Weber,  9  ^6&. 

Attendance  of  counsel  is  not  a  JV.  C,  63,  and  note, 
waiver  of  any  requisite  of  the  statute 
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produced  by  and  shown  to  M,  N".,  and  by  him  deposed 

unto  at  the  time  of  his  examination  before 

[Signature  of], 

Oommissioner. 


Form  No.  1392, 

Certificate  of  execution  to  be  indorsed  where  there  is  not  room  to 
indorse  the  return  in  foil.' 

The  execution  of  this  commission  \pr,  of  this  order  to  take 
depositions]  appears  in  the  schedules  hereunto  annexed. 

[Signature  of], 
Commissioner. 


Form  No.  1393. 
Certificate  of  mailing;  indorsed  on  the  envelope.' 

Deposited  in  the  post  oflBce  at  [or,  in  the  letter  bag  of 

the  ,  now  lying  at  ,  and  bound  for  the  port  of 

],  and  the  postage  thereon  paid  by  me,  this  day  oi 

,  18    .  [Signature  (^], 

CommiBsioner. 

Form  No.  1394. 
Affidavit  of  agent  bringing  deposition.' 

[Title  of  court  and  action.] 
[  Yenue.] 

R.  S.,  being  duly  sworn,  says  : 

That  on  the  day  of  last  he  received  the  packet 

now  delivered  by  him  to  O.  P.,  clerk  of  ,  from  the  hands 

of  C  C.  [counsellor  at  law],  of  ,  who  is  a  commissioner, 

•  Under  the  New  York  statute  (i\r.  office,  unless  otherwise  prescribed  by 

Y.  Code  Civ.  Pro.,  §§  902,  903)  annex-  the  Instructions,  and  be  bound  with 

Btlon  of  the  certificate  of  return  to  the  tape,  and  the  tape  fixed  by  the  seal  of 

deposition  is  sufficient.  the  commissioners  at  Its  crossings. 

s  Omission  of  this  certificate  not         '  JV.  Y.  Code  Civ.  Pro.,  §904;  Dwi- 

fatal.    Brumskill  «.  James,  11  JT".  Y.,  nelle  c.  Howland,  1  Mi.  Pr.,  87  (ex- 

294;  Hall  ©.  Barton,  85  Bart.,  274.  press  agent). 

The  envelope  should  be  addressed         As  to  affidavit  when  agent  is  mcap 

to  the  clerk  of  the  court  at  his  offl-  pacitated,  see  §  905. 
cial  residence,  that  ia,  the  place  of  his 
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as  deponent  is  informed  and  believes,  named  in  the  commission 
inclosed  in  the  said  packet,  and  that  the  same  has  not  been 
opened  or  altered  since  deponent  received  it. 

\Jurat.']  [Signature.'] 


Form  No.  1395. 
Indorsement  by  clerk  or  judge  of  receipt  of  deposition.! 

The  within  were  received  by  the  undersigned  by  mail  from 
\or,  from  the   hands  of  R.  S.,  agent  named  in  the 
annexed  affidavit],  and  opened  and  immediately  filed,  this 
day  of  ,  18    . 

[Signature  and  title  of  clerk  of  judge.] 


f'brm  No.  1396. 
Notice  of*  motion  to  stipps^ess  deposition.* 

[Title  of  court  amd  action.] 

[Move  the  cintrty  iy  notice  {Form  488)  or  ord&  to  show 
cause  {Form  491),  f minded  on  affidomit  and  on  the  order  for  a 
commission  and  the  commission  {or  on  the  order  to  take 
d^sition),  the  deposition,  and  certificates,  (Sic. — or  such  of 
tnem  as  are  thatefiaZ—fbr  an  ofder]  to  suppress  the  deposi- 
tion '  of  M.  N.,  taken  under  a  commission  issued  herein  [on  the 

'  ir.  T.  Code  Civ.  Pro.,  §§  9(36, 907.  570 ;  s.  C,  15  Week.  Diff.,  357;  Newton 

\N.  T.  Code  Civ.  Pro.,  §  910.  This  v.  Porter,  69  N.  T.,  133. 
motion  is  the  proper  remedy  in  case         A  deposition  should  be  suppressed 

of  any  irregularities  hating  occurred  if  any  false  practice  Iras  been  used 

in  the  issuing,  execution,  or  return  of  to  affect  the  testimony.    Creamer  v. 

the  commission,  or  in  case  of  any  Jackson,  4  Abb.  Pr.,  413.    See  Coni- 

other  objections  to   the  deposition,  mercial  Bank    of    Pennsylvania   c. 

except  as  to  the   relevancy   of  the  Union  Bank,  11  N.  Y.,  303.    But  a 

testoaony,  or  the  competency  or  cred-  deposition  cannot  be  suppressed  for 

ibili'ly  or  a  witness.     Union  Bank  of  ah  error  affecting  only  a  part  of  it. 

Sandusky  v.  Torrey,  3  Abb.  Pr.,  369,  Id.    For  other  grounds  see  alsoi^.  F. 

271,  note:  ZellWe^f  v.  Gaffe,  5  I)<iiLer,  Code  Civ.  Pro.,  §  910.    It  may  be  re- 

87, 100.  This  motion  should  be  made  turned  for  re-execution.   Wells  v.  Hub 

before  the  trial  comes  on,  if  possible.  Publishing  Co.,  13  WeeMy  Big.,  435. 
19,.;  Jackson  v.    Hobby,  20  Jo%m.,         'A  rnotion  to  suppress  parts  of 

857;  Vilmar  «.  Schall,  61  N.  T.,  564;  depositions  must  specify  with  reason- 

Hangen  «  Haehem'eisteir,  58  Super,  able  certainty  the  parts  objected  to. 

Ot.(J.  <6a),533;Donny®.  Horton,  11  Scott  «.  Indianapolis  Wagon  Works, 

■0%,   358:   8.    c,   3    Civ.    Pfo.   E.  48 /wt?.,  75;  a  p.,  Champney  tl.  Blan- 


„         ,,  — ,  Becker  v.  Winne,  7    chard,  SSiV.  7.,  111. 
Eun,  458;  Wright  v.  Cabot,  89  N.  T., 

Vol.  II.— 45 
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day  of  ,18    J,  on  the  ground  that  [specifying  if-  see 

Forms  1397-1406  ipdow)\,  and  for  such  other  and  further 
relief  as  may  be  just,  witn  the  costs  of  this  motion. 


STATEMENTS  SUITABLE  TO  BE  INSERTED  IN  FOREGOING 

FORM. 

1397.  Premature  commiasion:'\ — the  same  was  taken  before  the  cause  was 
at  issue  as  to  the  said  .' 

1398.  ZPtuMithorized  examiner :'\—tla.e  commission  was  not  addressed  to 
nor  returned  by  the  person  named  in  the  order  under  which  it  was  issued ' 
[or,  was  not  executed  and  returned  by  the  person  to  whom  it  was  addressed]. 

1399.  Ex  parte  examination:'] — The  commissioner  irregularly  and  wrong- 
fully allowed  oral  examination  of  the  witness  M.  N.  without  notice '  to  the 
[plaintiff  and  in  his  absence]. 

'  1400.  Witnea^a  conduet;  aid  of  counsel:'] — the  witness  M.  N.  was  allowed 
to  have  counsel  while  under  examination,  and  read  his  answers  to  the  in- 
terrogatories from  or  by  the  aid  of  a  paper  prepared  by  his  counsel,  and  by 
the  aid  of  the  suggestions  of  his  counsel.^ 

1401.  Omission  to  answer:] — the  witness  M.  N.  failed  to  answer  fully  all 
the  interrogatories  [or,  cross-interrogatories — or,  questions]  propounded  to 
him,  to  wit,  the  interrogatory." 

1403.  —  to  produce  document:] — the  witness  M.  N.  failed  to  produce  all 
the  documents  required  of  him,  and  necessary  to  render  the  deposition  com- 
plete and  competent,  to  wit,  the  deed  by  A.  to  B.  mentioned  in  the  in- 
terrogatory.' 

1403.  —  to  ann-ex  document:] — the  commissioner  failed  to  annex  to  the 
deposition  all  the  documents  produced  and  examined  upon,  to  wit'  \&c.]. 

1404.  Interested  clerk:] — the  commissioner  irregularly  and  wrongfully  al- 
lowed an  interested  person,  to  wit,  A.  B.,  the  plaintiff,  to  reduce  to  writing  in 
the  deposition  the  answers  of  the  witness  M.  N.' 

1405.  Omission  of  testimony:] — a  material  portion  of  the  testimony  of  the 
witness  M.  N.,  in  answer  to  the  interrogatory,  was  omitted  from  the 
deposition.' 

>  s.  C.  Hall  Lumber  Co.  v.  Gustin,  Pr.,  369 ;  s.  c,  5  JDuer,  636 ;  Palmer  v. 

54:  Mich.,  624:.  Great  "Western  Ins.  Co.,  47  Super. 

"  In  re  Drexel,  1  Month.  L.  Bui.,  6;  Gt.  (J.  &  B.),  455;  Smith  «.  Griffith,  3 

Newton  ®.  Porter,  69  N.  T.,  183.  BiU,  333. 

'This  objection  is  not  available  '  Kelley®.  "Weber,  9^JJ.  J?!  C,  63, 

where  the  examination  was  solely  on  and  note.  Compare3i5'OT0.(£7'.&),88. 

written  interrogatories.  ''  N.  T.  Code  Civ.  Pro.,  P  901.  But 

*  Creamer  v.  Jackson,  4  Abb.  'Pr.,  see  dictum,  in  Dawson  d.  Poston,  28 

413.    Compare  note  8  to  Form  1388,  Fed.  ifep.,  606,  against  suppression  on 

and   North    Carolina  B.  R.  Co.  «.  the  ground  that  the  party  or  counsel 

Drew,  3  Woods,  691.  wrote  answers  for  adoption  by  the 

.  .5  Vilmar  v.  Schall,  61  N.  Y.,  564;  witness. 

'■Denny  v.  Lourie,  3  Month.  L.  Bui.,  '  Creamer  v.  Jackson,  4  Abb.  Fr., 

40;  Union  Bank  v.  Torrey,  2  Abb.  413. 
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1406.  Im/perfect  return:']— the  certificate  or  return  annexed  to  the  deposi- 
tion fails  to  state  whether  [cfcc,  or  otfierwise  arpeeify  diatincUy  any  defect  of 
farm,  relied  on  in  any  of  the  pa/pera ']. 


Form  No.  1407. 

Order  suppressing  deposition. 

\Titl6  {court  order)  and  recitals  as  in  Form  493,  j>.  A  of  this 
Volume.'] 

Oedeeed,  that  the  deposition  of  M.  N.,  taken  under  a  com- 
mission issued  herein  on  the  day  of  ,  18  be 
suppressed,  and  be  not  received  as  evidence  in  this  action  ^  [with 
dollars  costs  of  this  motion  to  the            ]. 

Enter:  [signature  of  judge  Jyy  initials  of  name  and  title.] 


H    OPEN   COMMISSION   (WITNESSES   NOT   NAMED). 
Form  No.  1408. 

Affidavit  to  move  for  open  commission  or  an  order  to  take  deposi- 
tions of  witnesses  produced  by  either  party.' 

[Title  of  court  and  action.] 
[  Vemie.] 

A.  B.,  being  duly  sworn,  says : 

_  I.  That  she  is  in  the  above  entitled  action  [or  ot^r* 

wise  state  relation  to  the  cause] ;    and  all  the  parties  thereto  are 
of  full  age  and  competent.* 

'  See,   as    to    motions    on    such  *  Id.,  §  895. 

grounds,  Union  Bank  «.  Torrey,  3  Where  it  is  shown,  in  an  appUca' 

AW).  Pr.,  269;   s.  c,  5  Btier,  636;  tion  for  such  a  commission  by  the 

Creamer  v.  Jackson,  4  Abb.  Pr.,  413;  contestant  of  a  will,  that  the'-infants 

Burrill  v.  Water^own  B.  &  L.  Co.,  51  would  be  entitled  to  a  larger  share  in 

Bwrb.,  105.    _  _  case  of  intestacy,  their  interestjs  not 

•  A  conditional    order  may    be  adverse  to  that  of  the  party  making 

made.    Palmer  «.  Great  Western  Ins.  the  application,  and  the  surrogate  ii^l 

Co.,  47  Super.  Ct.  (J.  &  8.),  455.  at  liberty  to  direct  such  commi8si(». 

»  N.  T.  Code  Civ.  Pro.,  §  894.  Bull  v.  Kendrick,  4  Dem.,  330. 
.    The  order  will  not  be  made  if  The  applicant  cannot  be  examined 
the  adverse  party  is  an  infant  or  the  in  his  own  behalf  on  an  open  corn- 
committee  of  a  person  judicially  de-  mission.    N.  T,  Code  ®«'.JEVo.,§895.. 
dared  to  be  incapable  of  managing 
l>is  affairs. 
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II.  That  an  issue  of  fact  has  been  joined  therein  hj  the, 
service,  on  the  day  of  »  18  ,  of  the  [defendant's 
answer  to  the  complaint  herein],  and  [the  place  of  trial  is  the 
county  of  ,  and]  the  cause  has  not  yet  been  noticed  for 
trial  [or,  if  noticed,  state  when  next  ciremt  is  Jield;  see  Form 
Ifo.  489,  jp.  2  of  thisVolume'l. 

III.  That  the  issues  of  fact  are  substantially  as  follows 
\^stating  them,  for  instamoe,  thus] : 

Fi/rst.  Whether  the  above-nanied  was  ever  lawfully 

married  to  one  M.  N.,  or  any  other  person,  prior  to  the 
day  of  J  18    ,  in  the  State  of  ,  or  elsewhere,  as 

alleged  in  said  complaint  \and  so  on]. 

IV.  That  deponent  has  fiiUy  and  fairly  stated  the  case  Ih 
this  action  to  A.  T.,  her  counsel,  who  resides  at  No.  , 
street,  in  the  city  of  ,  and  has  fully  and  fairly  disclosed 
to  him  the  facts  which  she  expects  to  prove  to  substantiate  the 
affirmative  [or,  negative]  of  each  of  the  foregoing  issues,  and 
that  she  cannot  safely  proceed  to  the  trial  of  the  action  without 
first  obtaining  due  proof  thereof  by  the  examination  of  persons 
who  are  or  have  been  residents  in  said  State  of  ,'  as 
she  is  advised  by  her  said  counsel  after  such  statement,  and 
verily  believes. 

V.  That  deponent  is  unable  to  state  the  names  of  witnesses 
by  whom  she  expects  to  prove  the  same  [add  qucdijications,  if 
any,  as  thus:]  otiier  than  this:  that^  as  she  is  imormed';  and 
believes,  the  alleged  marriage  of  said  to  Mi  N.,  was 
solemnized  by  a  clergyman  resident  in  ,  in  said  State, 
whom,  if  now  living,  she  desires  to  examine  as  to  the  fact  of 
said  marriage,  and  if  he  be  dead,  or  cannot  be  found,  she  desires 
that  the  records  of  his  church  be  proved  by  the  clerk,  or  other 
oflScer  thereof,  whose  name  and  description  is  unknown  to 
deponent. 

VI.  That  deponent  expects  to  ascertain  whether  said  M.  K 
is  now  living,  or  when  he  died,  by  inquiries  to  be  made  of  any 
of  the  relatives  or  acquaintances  of  said  M.  N,,  now  living  at 

,  in  said  State.    [Mere  state  extent  and  sources  of 
present  irformation,  showing  incAiliiy  to  name  pmiiiaular 


>  An  open  commission  will  not  be  Pro.,  §895;    Purdy  «.   Webster,  3 

grantedto  examine  within  the  United  Mow.  Pr.,  N.  8.,  363;  s.  c,  9  Civ.  Pro. 

States  witnesses  who  do  iiot    reside  B.  {Browne),  144 
and  who,  at  the  time  of  making  the         'An  open  comaiflsion,  beingtrou- 

application,  are  not  in  the  United  Blesome  and  expensive)  should  not  be 

States -or  Canada.    ilT.  T.  Code  Civ.  ordered  unless  it  satisfactorilys^^ars 
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VII.  That  deponent  has  made  the  ntmost  efforts  to  find 
some  person  residing  in  this  State  who  has  sufficient  knowledge 
of  the  facts  she  expects  to  prove  by  witnesses  in  the  State  of 
,  as  aforesaid,  but  has  not  succeeded,  and  there  is  no 
person  now  residing  in  this  State,  to  deponent's  knowledge,  by 
whom  such  facts,  or  any  part  of  them,  can  be  proved. 

[  Till,  IX,  cmd  X,  if  required,  as  in  Form  1346.] 
[Jurat-I  [Signature.l 


Form  No.  1409. 

Kotice  of  motion'  or  order  to  show  cause  for  open  commission  or 
order  to  take  deposition. 

[As  m  Form  488,^.  1  of  this  Yolume  (or,  if  order  to  show 
eame,  as  in  Form  491,  a,  3),  substituting  for  the  italic  matter 
letween  the  %  and  ^  the  foUowing:!^  that  an  open  commission 
issue  in  this  action,  directed  to  0.  0.,  Esq.,  of  ,  counsellor- 
atJaw,  or  one  or  more  other  competent  persons  therein  named^ 
and  authorizing  them,  or  any  one  of  them,  to  examine  any 
witnesses  who  may  be  produced  by  either  party  on  or  before  a 
day  specified  thereui,  upon  oral  questions  to  be  put  to  the  wit- 
ness when  he  is  produced,  as  to  the  issues  in  said  action,  and  to 
take  and  certify  the  deposition  of  each  witness  so  examined, 
and  return  the  same  and  the  commission,  pursuant  to  statute 
and  the  direction  of  the  court  [and  further  directing  that  the 
trial  of  this  action  be  stayed  until  the  return  of  such  commis- 
Bion]. 

[Or  if  order  to  take  d^siiions  is  Sought,  say,  instead  of 
the  ahove:  directing  that  the  depositions  of  any  witnesses 
who  may  be  produced  by  either  party  on  or  before  the 
day  of  J  18    ,  be  taken  as  to  the  issues  herein  upon 

oral  questions  to  be  put  to  the  witness  when  he  is  produced 
before  a  person  mutually  agreed  upon  by  the  parties  hereto,  or 
a  chancellor,  or  a  judge  of  a  court  of  record,  or  the  mayor  or 

that  an  ordinary  commission  will  not  tions  with  defendant,  supplemented 

accomplish  the  purpose  sought.  Dick-  by  more  or  less  of  friencfchip,  and 

iuson  D.  Bush    17  Weekly  Dig.,  17;  were  unwilling  to  testify,  is  sufScient 

Heny  b.  lSsaA,4.Month.  L  Bull.,  10.  to  authorize  an  open  commission. 

For  allegation  as  to  reluctant  wit-  '  This  motion  must  be  made  only 

ness,  which  strengthens  the  affidavit,  after  joinder  of  an  issue  of  fact.    JV. 

see  Jones  u.  Hoyt,  10  Abb.  K  C,  334,  T.  Oode  Git.  Fro.,  §  894. 

holding  that  in  an  action  for  breach  of  Move  the  court  or  a  judge  thereof, 

warranty  and   false  representations,  or  in  the  Supreme  Court,  may  apply 

the  fact  that  the  witnesses  Sought  to  to  the  county  judge  in  the  county 

he  examined  by  plaintiff   had  sua-  where  the  action  is  triable.    Id. 

tained  long-continued  business  rela-  Compare  note  1,  p.  710. 
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other  chief  magistrate  of  the  city,  or  a  justice  of  the  peace  of 
the  State  or  Territory,  where  the  witness  is.] 


Form  No.  1410. 
Order  for  open  commission.' 

{Name  ofl  Court  [or  if  a  court^_  order],  At  a  special  term  [dec, 

as  m  Form  493,  ^.  4]. 
\_Title  of  action.] 

On  reading  and  filing  the  affidavit  of  A.  B.  [plaintiff  above 
named],  verified  the  day  of  >  18    ,  making  satisfac- 

tory proof  that  one  or  more  witnesses  not  within  this  State  are 
material  and  necessary  in  the  prosecution  \pr,  defense]  of  this 
action ;  and  on  the  pleadings  \namie  any  other  jpapers  necessary] 
herein,  [and  on  proof  of  due  notice  of  the  motion],  and  after 
hearing  A.  T.,  of  counsel  for  the  plaintiif,  and  T.  Z.  \pr,  no  one 
appearing]  in  opposition ;  now,  on  motion  of  A.  T.,  for  the 
[plaintiff] :  * 

Oedeeed,  that  an  open  commission  issue  out  of  this  court  in 
this  action  directed  to  \nam^^ng  one  or  more  persons],  authoriz- 
ing him  \or,  them,  or  any  one  of  them]  to  examine  on  oath* 
\naming  witnesses  who  are  Jcnown  y  and]  any  witness  who  may 
be  produced  before  him  [or,  them],  by  either  party,  on  or  before 
the  day  of  ,  18    ,  at  a  time  and  place  within  the 

[State  of  ],  to  be  specified  by  due  written  notice  to  the 

other  party,  upon  oral  questions  to  be  put  to  the  witness  when 
he  is  produced,  under  the  issues  in  this  action  [or  may  ^edfy, 
if  desired,  the  subject  of  examination,  and  may  restrict  if], 
and  to  take  and  certify  the  deposition  of  each  witness  on  or 
before  the  day  of  ,  18    ,  and  return  the  same  by 

mail  [or  may  direct  return  hy  agent]  with  the  commission  pur- 
suant to  law.  [Here  add  cmy  other  special  directions,  as  thus: 
and  it  is  ordered  that  said  commissioner,  or  commissioners,  in- 

'  Allowed  after  issue  of  fact  joined  the  United  States  and  Canada,    li., 

in  an  action  in  the  Supreme  Court,  a  §  895. 

Superior  City  Court,  the  New  York  And  not  to  take  testimony  of  a 

City  Court,  and  in  county  courts.  N.  party  on  his  own  behalf,  unless  by 

T.  Code  Civ.  Pro.,  §  893.     And  in  consent.     Id. 

proceeding  in  the  surrogates'  courts.  ^  May  be  made  by  the  court  or  a 

S  2538.      As  to  proceedings  under  judge  thereof,  or  if  the  action  is  in 

State  writs,  see  §  1997 ;  and  in  particu  the  Supreme  Court,  by  a  county  judge 

lar,  mandamus,  §  2068;  and  prohibi-  of  the  county  where  the  action  la  tn- 

tion,  §  2094.  able.    Id.,  §  894. 

But  only  to  take  testimony  within 
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"sert  in  the  deposition  all  of  the  questions  and  answers,  word  for 
word.]t 
.      [For  other  directions  see  Form,  1354  to  1360.] 

[Authentioatdon  as  in  Form  491,  p.  3.] 

[Stijpulation  and  order  thereon,  in  Ueu  of  affida/uit  and 
noUce  of  motion,  as  in  Forms  1363, 1364.] 


Form  No.  1410a. 

Open  commission. 

[Adapt  from  Form  1383.] 


m.    ORDER   TO    TAKE   DEPOSITIONS. 

[Affidavit  as  in  Form  1409.] 

Form  No.  1411. 

Order  to  take  deposition  of  witness  to  be  produced  without  the  State, 
before  a  person  agreed  on,  or  a  judge,  etc' 

[As  m  Form  JVo.  1410  to  the  *,  contvnuing  :'\ 

Oedeeed,  that  the  depositions  of  M.  N.  and  O.  P.  may  be 
taken  in  the  [State]  of  ,  on  behalf  of  the  [or,  that 

the  depositions  of  such  witnesses  as  the  may  produce  for 

the  purpose  may  be  taken  in  the — State — of  ,  on  his 

behalf  in  this  action — or,  that  the  depositions  of  such  witnesses 
as  either  party  may  produce  for  the  purpose  may  be  taken  on 
his  behalf  in  this  action  in  the  State  of — c&c],  [may  specify, 
if  agreed,  the  name  of  the  officer  or  other  person,  thus:  before 
Hon.  J.  K.,  of  the  city  of  ]  [or  fan  %t  'by  notice;  see  next 

For'm\,  between  the        day  of  and  the        day  of  , 

18  ,  under  section  899  of  the  Code  of  Civil  Procedure.  Such 
depositions  must  be  returned  [here  specify  pa/rticular  mode']. 

[It  is  further  ordered,  that  if  the — defendant — within 
days,  file  with  the  clerk  of  this  court,  and  to  the — plaintiff — give 
notice  of  the  name  of  an  agent,  resident  in  the  city  of  , 

and  State  of  ,  to  whom  notice  of  the  time  and  place  of 

taking  said  depositions,  and  the  names  of  witnesses  to  be  exam- 
ined may  be  given,  service  of  notice  of  the  examination  of  a 

'  JT.  F.  Code  Civ.  Pro.,  %  898.  tion,  the  preceding   Perms  may  be 

For  affidavit  and  notice  of  mo-    adapted. 
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witness  must  be  given  to  ftuch  agejit  days  before  bis  ej- 

amination.] 

[Miter,  and  tahe  certified  copy  and  annex  copy  of  J!f.  T, 
Code  Civ.  Pro.,  §§  900-902.;) 

Form  Np.  1412, 

Notice  of  takmg:  deposition.' 

[Title  of  court  and  causfi.] 

Please  take  notice,  that  the  deposition  of  M.  N.,'  who  resides 
at  No.  ,  strget,  jn  the  cjty  of  ,  and  county  of 

,  in  the  State  of  [if  several,  give  name  and  resi- 

dence of  eacK],  will  be  taken  iij  this  cause  on  behalf  of  the 
above-named  [plaintiff],  before  [naming  the  person  agreed  on, 
or  if  no  person  has  been  agreed  on,  or  the  depodtions  a/re  taken 
in  pursuance  of  an  order  for  the  tahing  of  d^ttsiUons  gener- 
ally, name  one  of  the  officers  enumerated  in  W.  Y.  Code  Civ. 
Pro.,  §  899],  of  ,  at  his  office*  at  No.         ,  street, 

in  the  city  of  ,  and  State  of  ,  on  the  day  of 

,18      ,  at  o'clock,      .  M.,  and  pursuant  to  such 

adjournments  *  as  may  be  by  him  appointed. 

[Date^  "[Signapwri  and  office  address  of% 

[Address']  To  ,  Attorney  for 

Attorney '  for 

[  Under  JV.  Y.  Code  Civ.  Pro.,  §§  896, 899,  serve  five  Judioid 
days  before  the  day  set,  and  one  Judicial  day  in  addition  for 
each  fifty  miles,  hy  the  usual  route  of  tra/vel,  hetween  the  resi- 
dence of  the  attorney  for  the  adverse  party  and  the  place  where 
the  deposition  is  to  he  talien.''} 

[Deposition,  etc.,  adapftfrom  Forms  1388  to  1395.] 

'  N-  7-  Gode  Om.  Pro.y  §  899.  proper  cause  witUout  notice  to  him 

5  Where  the   deposition   of   one  from  the  place  named  in  the  notipe 

person  is  taken  under  a  notice  desig-  to   the   witness's  bouse.     Lowd  e. 

nating  only  another,  it  wiU  be  ex-  Bowers  (N.  S.,  1886),  3  Atl^^-Bep., 

eluded.    Patterson  v.  Wabash,  &c.,  431. 

Ry.  Co.,  54  Mich.,  91 ;  19  Norfhw.         '  As  to  necessity  of  signature,  see 

Sep.,  761.  Vol,  I,  p.  225,  n.  4. 

3  A  mere  verbal  inaccura&y  in  dea-        « Ai  to  necessity  of  direction,  see 

ignating  the  name  of  the  place  of  lb. 

taking  the  deposition  will  not  vitiate         '  As  to  manner  of  service,  see  Vol 

the.  service,  as  by  saying  Oonnellsburg  I,  p.  404. 

instead  of  Mc  CkmrneUsburg.    Gibson        The  notice  need  not  be  served  by 

«.  Gibsons  20  Pa.  St.,  90.  the  party  at  whose  instance  the  depo- 

••  A  party  duly  notified  of  the  tak-  sttion  is  taken,  or  his  attorney.    Col- 

ing  of  a  deposition,  who  does  not  at-  tonu  Bupert(il/ii(!A.,  1886),27ife"<*^- 

tend,  cannot  object  at  the  trial  to  its  Sep.,  520,  holding  that  proof  of  serv- 

admission  on  the  ground  that  the  tak-  ice  need  not  show  that  the  server  was 

ing  thereof  was  adjourned  for  the  authorized. 


MEAKS  OF  EVIPENCE,^VII.  EXAMINATION  BY  CONSENT.    713 

AETIOLE   YII. 

Examination  "withik  the  State,  by  Consent. 

[For  examination  by  consent  out  of  the  State,  see  a  previous  Article, 
'pp.  693,  711.] 

foKits.  (1414a,)  Certificate  to  deposition. 

(1413.)  Stipulation  to  take  testimony  (1415.)  Stipulation  tot&ke  deposition 
(within  the  State).  of   a    witness  within  the 

(1414.)  Deposition  taken  within  tie  State  (short  Form). 

State  by  Consent. 

Form  No.  1413, 
Stipulation  to  take  testimony  (witbis  the  State). ^ 

[Title  of  court  and  action.'] 

It  is  iifireby  stipulated  that  the  deposition  of  M.  N.,  to  be 
used  herein  on  behalf  of  the  [plaintiiF— ot",  of  A.  B.,  the  plaint- 
iff herein,  to  be  used  on  his  own  behalf],  may  be  taken,  *  pur- 
suant to  §  8Y9  of  the  New  York  Code  of  Civil  Procedure,  before 
Hon.  J.  K.,  one  of  the  judges  of  this  court,  at  chambers,  at  the 
city  hall  [or,  the  county  court  house — or,  before  E.  F.,  Esq., 
of  ,  a  referee  hereby  appointed  for  the  purpose,^  at  his 

office,  1^0.        ,  street],  in  the  city  of  ,  on  the 

day  of  ,  18      ,  upon  the  annexed  interrogatories  [or, 

either  orally  or  upon  such  interrogatories  as  may  be  before  that 
time  agreed  upon  by  written  stipulation] ,f  and  that  such  depo- 
sition may  be  read  in  evidence  on  the  trial  of  this  action,  with 
the  like  effect  as  if  the  evidence  was  given  before  the  court,  and 
subject  to  like  objections  [if  qtiesmms  are  to  he  oral,  may 
add:  except  as  to  the  form  of  questions,  objections  to  which 
are  to  be  made  and  noted  at  the  time  of  the  examination]. 

[Bate.']  [Mgnoiture  (md  office  address  of]. 

Attorney  for  plaintiff. 
[Signature  and  office  address  of]. 

Attorney  for  defendant. 

[Subpcma  the  witness  or  jparty  as  in  other  cases,  if  necesscm/ 
to  secure  attendmce.J 

T . -^-^ . . ; p, ' 

'  Sanctioned  by  common  practice.         For  taking  deposition  by  consent 
and  by  J\r.  Y.  Code  Giv.  Pro..,  §  879,  without  the  State,  see  Form  692. 
except  where  the  witness  is  in  jail         "  Such  referee  has  implied  power 
iWder  sentence  for  felony.  tp  administer  an  oath.    If.  T.  Code 
Qiv,Pre    §879. 
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Form  No.  1414. 
Deposition  taken  within  the  State  by  consent.* 

\^Title  of  oouri  and  action.] 

Deposition  of  M.  N.,  a  witness  for  the  plaintiff  [or,  defend- 
ant] in  this  action,  taken  by  consent  [if  written  interrogatories 
were  agreed  on,  say :],  under  the  annexed  interrogatories 
agreed  upon  [or  if  exa/mination  is  oral,  taJce  down  questions  and 
answers;  or  the  answers  in  narrative  form'].  The  said  M,  N., 
being  duly  sworn,  makes  answer : 

To  THE  FIRST  INTBEEOGATOET  [and  SO  On], 

To  THE  FIRST  CROSS-INTEREOGATOET  [ond  SO  On], 

[  Witnesses  signature.] 
Subscribed  and  sworn  to  ) 
before  me,  the        day  V 
of  ,18     ._  )    .        _ 

[Signature  and  title  of  Judge  or  ref&ree.] 

[File,  together  with  the  certificate  and  sti{pulation^  withim, 


tog, 
afti 


ten  days  after  taking.] 

Form  No.  1414a. 

Certificate  to  deposition. 

[Can  he  readiVy  adapted  from  jpbrm  1389,  p.  YOl.] 

Form  No.  1415. 

Stipulation  to  take  deposition  of  a  witness  within  the  State  (short 
Form  in  absence  of  contest  ^). 

[As  in  Form  1413,  to  the  *,  continuing:]  before  a  notary 

public  [or,  commissioner  of  deeds, — or,  justice  of  the  peace]  on 

days'  notice,  at  [naming place,  as  thus:  chambers  of  the 

Supreme  Court, — and  oonlmiuing  as  in  Form  lilS,  from  the  t 

to  the  end]. 

•  The  deposition  of  a  paxty  tak-  80  Mun,  35 ;  and  see  note  in  18  AW). 

en  by  consent  is  admissible  in  evi-  JV.  C,  407.  . 

decce  notwithstanding  the  death  of  '  N.  T.  Code  Civ.  Pro.,  %  880. 

the  adverse  party  after  it  was  tak-  '  This  is  common  practice,  though 

en,  and  the  continuance  of  the  ac-  not  expressly  sanctioned  by  statute, 
tion  by  his  personal  representatives.  As  to  relief  from  the  stipulation 

and  even  though  it  relates  to  per-  in  case  of  the  refusal  of  a  witness  to 

sonal  transactions  had  with  the  de-  appear,  see  Warner  «.  Mosses  (CT.  ^ 

ceased.    Macdonald    «.    Woodbury,  App.,  Chan.  Div.),  39  Weekly  B.,  301. 
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AETICLE  YIII. 

Examination  of  "Witnebses  Conditionallt  (de  bene  esse)* 

FOEMS. 

(1416.)  Affidavit  to  obtain  order  to        (141'7.)  Order  thereon. 

examine  a  witness  coudi-        (1418.)  Deposition  taken  conditional- 
tionally  (de  bene  ease).  ly  (de  bene  esse). 

Form  No.  1416. 

Affidavit  to  obtain  order  to  examine  a  witness '  conditionally  (de  bene 

esse). 

[As  in  Form  1321,  p.  667,  substituting  for  pa/ragrwph  YI  the 
foUowmgf\ 

V.  That  M.  N.,  a  proposed  witness  herein,  resides  in  the 
city  of  ,  at  No.  street,  where  he  now  is  [w, 

and  that  he  is  now  sojourning  at  — w,   and  that  he 

regularly  transacts  business  at  K o.  street,  in  the  city 

of  ' — and,  if  a  resident  of  the  State  hut  not  of  the  oounty 

where  the  examination  is  sought,  add :  where  he  has  an  oflSce 
for  the  regular  transaction  of  business  in  person*],  and  that 
[as  deponent  is  informed  and  believes*]  *  said  M.  N.  [here 
state  ground  of  a/pplioation  /  as,  in  case  of  intended  dejpa/rture, 
thm:^  is  a  civil  engineer  and  contractor,  and  is  about  to  leave 
the  city  and  county  of  New  York  to  attend  an  important 
matter  in  [Manchester,  England],  and  will  be  absent  for  more 
than  a  year,  and  will  not  be  able  to  attend  the  trial  of  this 
action. 

[Or,  departure  of  non-resident,   thus :'[  That  said  M.  N. 

resides  at  ,  in  the  State  of  ,  and  is  now  at  , 

in  the  county  of  ,  in  this  State,  on  a  visit,  and  intends, 

within        days  from  the        day  of  >  18     ,  to  leave  said 

,  where  he  now  is,  for  the  purpose  of  returning  to  his 

'  N.  T.  Code  Giv.  Pro.,  §  873.  »  See  J!f.  T.  Code  Civ.  Pro.,  §  873, 

As  to  taking  thus  tlie  testimony  of  subd.  4. 
a  party  in  his  own  behalf,  see  Briggs         '  Id.,  §  873,  subd.  5. 
V.  Taylor,  4  Civ.  Pro.  B.,  338.    The         *  The   allegation   as   to  intended 

statute  applies  in  surrogates'  courts  departure  may  be  on  information  and 

{N:  7.  Code  Civ.  Pro.,  §  3538),  except  belief,  if  it  appear  from  the  affldavie 

in  the  case  of  sick  or  infirm  witnesses  that  such  belief  arises  from  investiga- 

whose  testimony  the  surrogate  is  re-  tions  made  by  the  deponent  or  from 

quired  to  take  by  attending  in  person,  statements  made  to  him  by  the  ad- 

or  by  order  for  examination  before  the  verse  party.  Burr  v.  Sears,  18  Mi.  If. 

sunogate  of  Ms  county.    §  2539,  &c.  0.,  447. 
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aforesaid  residence ;  and  unless  he  is  examined  conditionally 
before  then,  deponent  will  lose  the  benefit  of  his  testimony. 

[Or,  departure  of  transient  person,  thus:]  That  said  M.  N. 
is  a  mariner,  employed  upon  the  ship  ,  now  at  the  port 

of  ,  and  he  is  about  to  leave  said  to  go  on  board 

said  ship,  which  is  within  a  week  or  two  to  sail  for  some 
foreign  port  not  known  to  deponent,  upon  which  voyage  said 
M.  N.  is  going  in  her ;  ^  and  unless  he  is  examined  condition- 
ally before  then,  deponent  will  lose  the  benefit  of  his  testimony. 

[Or,  return  of  foreign  witness,  thxis:]  That  said  M.  K 
resides  at  ,  and  has  been  attending  in  this  city  during 

the  past  term  to  testify  as  a  witness  ih  this  cause  on  behalf 
of  the  \a/p]plAcan6\  ;  but  that  said  cause  did  not  come  to  trial, 
and  said  M.  N.  intends  leaving  this  place,  upon  his  return, 
on  or  before  day  next ;  and  that  unless  he  is  examined 

conditionally  before  then,  deponent  will  lose  the  benefit  of  his 
testimony. 

[Or,  illness,  thus:']  That  said  M.  N.  lies  now,  at  , 

dangerously  ill  of  ,  as  deponent  is  informed  and  believes, 

and  he  is  not  expected  to  recover  [or,  cannot  be  expected  to  be 
able  to  attend  the  trial  of  this  cause  on  account  thereof],  as 
appears  by  the  annexed  affidavit  of  P.  Q.,  his  physician  [or,  by 
the  annexed  certificate  of  P.  Q.,  his  physician,  which  was 
signed  by  said  P.  Q.  in  the  presence  of  deponent,  on  the 
day  of  ,  18    ]. 

[Or,  old  age,  thus:]  That  said  M.  N.  is  of  the  age  of 
years,  and  upwards,  and  is  feeble  and  infirm,  and  has  not  been 
able,  for  months  last  past,  to  leave  his  house  by  reason 

thereof ;  and  he  is  not  now  able,  nor  is  there  reason  to  sup- 
pose that  he  will  be  able,  to  attend  the  trial  of  this  cause. 

[If  any  of  the  foregoing  allegations  is  on  information  and 
"belief,  state  sources  and  grotmds.] 

[Conclude  as  in  Form  958,  p.  429,  beginning  with  'para- 
graph YIIL] 


Form  No.  1417. 
Order  for  examination  of  a  witness  conditionally  (de  bene  esse).' 

[Title  of  court  and  cause.] 

On  the  annexed  affidavit  of  A.  T.  [and  mention  other 
papers  relied  on],  and  on  motion  of  A.  T.,  attorney  for         , 

•  Compare  The  Samuel,  lFaefls<„9.         «  JV.  T.  Code  Civ.  Pro.,  §  873. 
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Oedbeed,  that  M.  If.  appear  before  me  [at  chambers]  at  the 
county  court  house  in  the  city  of  ,  on  the  day  of  , 
18    ,  at         o'clock  in  the  noon  of  that  day,  to  be  exam- 

ined as  witness[esj  on  behalf  of  the  [plaintiff]  in  this  action. 

Service  of  a  copy  of  this  order  and  of  the  annexed  affidavit 
on  the  attorney  for  the  defendant,  and  also  on  the  above-named 
M.  N.,  within  [the  county^  of  ,  in]  this  State,  on  or 

before  the        day  of  j  18     ,  shall  be  sufficient.* 

[JOate.]  .  [Signature  of  Judge  with  initials  of  title.'] 

[May  compel  attendance  of  witness  hy  proceedings  for 
contempt;'^  see  pp.  593-598.] 


Form  No.  1418. 
Deposition  taken  conditionally  (de  bene  esse).* 

[Title  of  court  and  cause.] 

Before  Hon.  J.  K.,  Judgs 
[or,  Before  E.  F.,  Esq.,  Referee]. 
Deposition  of  M.  N.,  taken  at  the  instance  of  the  [defend- 
ant] aJ)ove  named  uoder  the  annexed  order,  this  day  of 
,  18    [pursuant  to  section  873  of  the  N.  Y.  Code  of 
Civil  Procedure]. 

The  said  M.  N".  being  duly  sworn  [or,  affirmed],  and  being 
examined  by  Z.  T.,  Esq.,  counsel  for  defendant,^deposes  and 
says: 

On  his  direct  examination. 
[Insert  substance,  or  question  and  answer.^] 
On  his  cross-examination. 
[Inse7't  substance,  or  question  and  answer."] 
[For  note  of  adjournment,  objections,  <&c.,  see  Form  1339, 
c6c.,  pp.  678-679.]  [Signature  of  witness.] 

Subscribed  and  sworn  to  before 
me  this        day  of  ,  18     . 

[Signature  and  title  of  Judge  or  referee.] 

'  N.  T.  Code  Civ.  Pro.,  §  886,  for  son  v.  Pearsall,  1  E.  D.  Smith,  90);  nor 

case  of  a  non-resident.  that  the  judge  take  down  the  exami- 

'  Cowen  ».  Ferguson,  18  Abb.  N.  nation  himself.     He  may  administer 

C,  241.  the  oath,  and  then,  after  the  witness 

'  The  witnesses' remedy  for  failure  has  been  examined  in  his  presence, 

to  serve  subpoena  in  addition  to  order,  and  the  examination  has  been  written 

is  by  motion  to  vacate  the  order.  Cow-  down  by  counsel,  the  judge  reads  it 

en  «.  Ferguson,  18  Abb.  K  C,  341.  over  to  the  vritness  before  it  is  signed 

*  N.  T.  Code  Civ.  Pro.,  §  883.  and  certified.  McDonald  v.  Garrison, 

'  It  is  not  essential  that  the  ques-  18  Sow.  Pr.,  249;  s.  c,  9  Abb.  Pr.,  84. 

tions  should  be  taken  down  (see  Gib-  See  N.  Y,  Code  Civ.  Pro.,  §  880, 
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IMle  order  and  affida/oit  on  wMch  it  was  granted,  and 
proof  of  service  {or  the  stipulation),  with  deposition,  ^  duly 
certtjied,  within  ten  days  after  deposztion  completed?] 

I  hereby  certify  ^  that  pursuant  to  an  order  granted  by  me 
on  the  day  of  ,  18     [and  a  warrant  subsequently 

issued  by  me  thereon — or,  pursuant  to  a  stipulation  entered 
into  by  the  parties  to  this  cause,  dated  tlie  day  of  , 

18  ],  M.  N.,  whose  deposition  is  herein  contained  [or,  hereto 
annexed],  attended  before  me,  with  the  counsel  for  the  respec- 
tive parties,  on  the  day  of  ,  1 8  ,  at  ;  and  that 
[after  hearing  counsel]  I  proceeded  to  take  the  deposition  of  the 
said  M.  N,,  who  being  first  by  me  duly  sworn  \pr,  affirmed]  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  was 
examined  by  the  respective  parties,  and  testified  as  set  forth  in 
the  within  [or,  annexed]  deposition,  which  he  subscribed  in  my 
presence,  after  the  same  haa  been  carefully  read  over  to  him. 

[Date."]  [Signature  and  title  of  jvdge.'] 

>  For   jurat  where  interpreter  is  that  the  acta  were  done  before  tlie 

employed,  see  Form  1388.  certificate  was   given.    Sheldon  e. 

»  M.  T.  Gode  Civ.  Pro.,  §  880.  Wood,  3  Bom.,  367;  affl'd  on  other 

8  No  special  form  of  certificate  is  points  in  Byxbie  v,  "Wood,  34 :2V.  7,, 

required  by  the  N.  Y.  statute.    Code  607. 

Civ.  Pro.,  §  880.  It  may  be  presumed 
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AETICLE   IX. 

COMPELLINQ   AtTENDANOE   OF  "WlTNESS   AT  TeIAL. 

FoBU3.  (1424.)  Affidavit  to  obtain  Aa&eiueoi-- 
(1419.)  Subpoena.  pus  ad  teatificandvmi. 

(1419a.)  Subpoena  to  a  party.  (142B.)  Habeas  corpus   ad  testifican- 
(1420.)  Subpoena  ticket.  dum. 

(1421.)  Subpoena  duces  tecum.  (1426.)  Affidavit  of  wituesa  to  pre- 

(1422.)  Affidavit  to  procure  order  for  vent  arrest  or  obtain  dis- 

the  production    of   books  charge,  vphen  arrested  in  a 

and  papers  at  the  trial.  civil  action  or  proceeding 

(1423.)  Order  thereon.  In  violation  of  privUege. 

(1427.)  Order  thereon. 

Form  No.  1419. 
Sabpoena.  * 

( Seal,  if  used, )    The  People  of  the  State  of  New  Tork  to 
I  here  or  helow,  j  [narmng  witnesses],  greeting  : 

We  command  tott,  f  that  all  business  and  excuses  being 
laid  aside,  you  and  each  of  you  appear  and  attend  before  §  one 
of  the  justices  of  our  supreme  court,  at  a  circuit  court  \or,  at  a 
Bpecial  term],  to  be  held  in  and  for  the  city  and  county  of  [New 
York],  at  the  city  hall '  in  said  city  \pr,  before  one  of  the  jus- 
tices of  the  Superior  Court  of  the  city  of  New  York,  at  a  trial 
—or,  special — term  to  be  held  at  the  city  hall  in  said  city — or, 
before  one  of  the  judges  of  the  Court  of  Common  Pleas  for 
the  city  and  county  of — New  York — at  a  trial — or,  special — 
term,  to  be  held  at  the  city  hall  in  said  city^or,  before  the 
county  court  of  the  county  of  ,  appointed  to  be  held  at — 

&G. — or,  before  E.  F.,  Esq.,  the  referee  appointed  herein,  at  his 
qffiee.  No.  street,  in  the  city  of  ],  on  the 

day  of  ,  at  o'clock  in  the  noon,  to  testify  and 

give  evidence  in  a  certain  cause  now  pending  in  the  said  court, 
then  and  there  to  be  tried,  *  between  A.  B.,  plaintiff,  and  Y.  Z., 
defendant,  on  the  part  of  the  plaintiff  \pr,  defendant]  ;  *  and 

'  A  subpoena  from  the  New  York  Richmond,  Kings,  Queens  and  West- 
Supreme  Court,  a  superior  city  court  Chester  {id.,  §  338). 
(N.  7.  Code  Civ.  Pro.,  §  278),  a  county  ^  A  subpcena  ticket  was  held  good, 
court  (id.,  §  347),  or  a  surrogate's  though  it  did  not  specify  the  place 
conrt(4d.,§  2481,Bubd.3,§2515),may  where  the  court  was  to  be  held,  as  such 
be  served  (as  prescribed  in  id.,  §  852)  places  of  meeting  were  regulated  by 
in  any  county  of  the  State.  A  sub-  public  act.  People  «.  Van  Wyck,  2 
poena  from  the  Oity  Court  of  New  Cat.,  334. 
York  may  be  served  in  New  Tork, 
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for  a  failure  to  attend,  you  will  be  deemed  guilty  of  a  contempt 
of  court,  and  will  be  responsible  to  the  aggrieved  party  for  loss 
and  hindrance,  and  all  other  damages  sustained  thereby  and 
will  forfeit  fifty  *  dollars  in  addition  thereto :  f 

j  Seal,  if  used,  \     "Wptness  :   [c&g.,  with  signahtres, '  as  in 
\  here  or  above?  j  Fofm  1190,  j?.  586], 


t'oim   No.    1419a. 
Subpoena  to  a  party. 

[As  in  either  jg^'eeeding  Form,  substituting  for  the  words 
hetween  *  *]  between  yourself  [and  ]  as  plaintiff[s]  and 

said  Y.  Z.,  defendant,  on,  the  part  of  the 


Form  No.  1420. 
Subpcena  ticket. 

By  virtue  of  a  writ  of  subpoena  to  you  directed,  and 
herewith  shown  to  you,  you  are  commanded  [contintie  as  in  the 
suhpmna,  Form  1419,  from  f  to  "[,  which,  for  apafty.,  may.  he 
modified  as  above], 

[Date.]  [Signature  and  office  address  of  attorney^] 

[Address  to  witnesses.]. 


Form  No.  1421. 
Subpoena  duces  tecnm.' 

[As  m    Form    1419,  i/nseriiing    afteir  the    second  *  the 
following  cla/use:]  and  that  you  bring  s/nth.  you,  and  then  and 

'  The  penalty  fixed  by  the  N.  T.  be  pfeseht.    if.    T.   Code  Cit.  Fro., 

statute.    Oode  Civ.  Pro.,  §  853.  §§  854,  255 ;  Knowles  v.  De  Lazare,  8 

>  The  omission  of  a  seal,  teste,  and  Civ.  Pro.  R.  (Browne),  386. 

signature  of  clerk  is  now  excused  in  Whether  this  rule  applies  to  State 

New  York  by  virtue  of  Code  Civ.  writs  generally,  see  §1997;  as  to  man- 

Pro.,  §  34.    But  this,  it  seems,  does  damus  in  particular,  §  3083-;  and  pro- 

not  justify  its  omission  in  the  United  bibition,  §  3099. 

States  courts.^  ••  By  N.  T.  Code  Cii>.  Pro.,  §  867,  a 

'  In  a  special  proceeding  (as  disHu-  subpoena  duces  tecum  to  produce  a 

guished  from  an  action),  and  for  this  book  of  account,  must  be  served  five 

purpose  supplementary  proceedings  days  before  the  day  of  attendance,  or 

are  a  special  proceeding,  take  also  the  a  special  order  must  be  obtainedr 

signature  of  the  judge  or  referee  be^  If  production  of  books  or  pSpere 

fore  whom  the  ■pitness  is  required  to  of  a  corporation  is  required,  the  But 
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there  produce  [Jm-e  designate  the  documents  fully,  e.  g.,  thus:'] 
certain  articles  of  agreement,  purporting  to  have  been  made  by 
and  between  you  and  A.  B.  and  0.  B.,  on  or  about  the  day 
of  5  18    >  relative  to  the  sale  of  lands  in  the  county  of 

;  and  all  letters  and  copies  of  letters  in  your  posses- 
sion or  control  relating  in  any  wise  to  the  said  agreement  or  its 
subject.* 

Or  in  case  of  production  of  corporate  looks^  may  say:  two 
books  known  as  Common  Stock  Ledgers  of  the  C.  &  N.  Eail- 
way  Company,  No.  1  and  No.  2 ;  two  books  known  as  Pre- 
ferred Stock  Ledgers  of  the  said  Company,  No.  1  and  No.  2 ; 
one  book  known  as  the  Stock  Ledger  of  the  P.  Railroad 
Company  of  ,  and  one  book  containing  minutes  of  the 

directors'  meetings  of  the  last-mentioned  company.  Also  all 
original  vouchers  and  receipts  for  the  payment  to  the  defend- 
ant, or  to  G.  W.  S.  for  defendant,  by  the  C.  &  N.  Eailway 
Company,  of  any  sums  for  services  as  trustee  from  18  to  18  , 
and  all  other  papers,  writings  and  books  relating  in  any  manner 
thereto,  now  m  your  custody  or  under  your  control.] 


Form  No.  1422. 

^davit  to  procure  order  for  the  production  of  books  and  papers  at 

the  trial.^ 

\Title  of  cowrt  <md  action.] 
[Vmm,]  ' 

A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney  for  the  plaintiflFs  in  this  action  [or 

otherwise  state  his  relation  to  the  cause]. 

• 

poena  duces  tecum  or  order  must  be  him ;    and  he  must  use  reasonable 

directed  to  the  president  or  other  diligence  to  find  and  produce  them 

head  of  the  corporation,  or  the  officer  if  they  are  within  his  custody.    United 

in  whose  custody  :the  paper  is.    Id.,  States  v.  Babcock,  8  Dill.,  566. 
§  868.    If  personal  attendance  of  a         '  This  subpoena  must  be  directed 

particular  officer  of  the  corporation  to  the  president  or  other  head  of  the 

or  public  officer  is  desired,  a  subpoena  corporation,  or  to  the  officer  in  whose 

without  a  duces  tecmm,  clause  should  custody  the  book  or  paper  is.    N.  Y. 

also  he  served.    §869.  Co«fo  Cm  iVo.,  §  868. 

'  See  Central  Nat.  Bk.  ».  Arthur,         This  section  applies  to  foreign  as 

2j8w«6n^,  194;    United  States  ».  Hun-  well  as  domestic  corporations.  United 

ter,  15  Fed.  Sep.,  713;  Oregon  Steam-  States  v.  Tilden,  18  Alb.  L.  J.,  416. 

Ship  Co.  «.  Otis,  14  All.  N.  C,  388.  But  if  the  books  are  kept  without 

For  another  Form,  seep.  675.  the  State,  and  the  witness  has  no 

Subpoena  dtuees  tecum  to  an  officer  control  over  them  there,  it  isnot  a  con- 

of  a  teiiegraph  company,  to  produce  tempt  of  court  to  fail  to  produce . 

messages,  need  only  describe  them  them.    Id. 
Jdth  such  practjoaihle  certainty  that         »  N.  T,  Code  dv.  Pro.,  §  867. 
AG  may  know  what  is  lequiied  of 
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II.  That  on  the  day  of  ,  18  ,  deponent  applied  to 
the  oflBcers  of  the  Bank  in  ,  for  information 
regarding  the  account  of  A.  B.,  of               ,  between  the 

of  ,  18    ,  and  the  of  j  18    ,  as  to  [c&e.],  and 

was  instructed  by  said  officers  that  a  subpoena  to  M.  K, 
bookkeeper  of  said  bank,  would  suffice  to  prove  from  said 
bookkeeper's  knowledge  the  fact  of  [dsc] ;  that  consequently 
this  deponent  caused  a  copy  of  the  annexed  subpoena  to  be 
served  on  said  bookkeeper  on  the  of 

III.  That  he  did  not  insist  upon  the  production  of  the 
original  of  said  books,  because  he  was  led  to  believe  from  said 
statement  that  only  one  item,  and  that  within  the  knowledge 
and  recollection  of  said  bookkeeper,  could  be  proved,  and 
because  the  bank  officers  objected  strenuously  to  producing 
their  books  in  court ;  that  from  an  interview  had  yesterday  with 
said  M.  N.,  deponent  for  the  first  time  learned  that  the  proof  in 
the  possession  of  said  bank  consists  of  about  a  dozen  items 
spreading  over  said  period  from  ,  ,  to  ,  , 
and  is  of  the  highest  importance  for  the  plaintiffs'  case. 

IV.  Deponent  further  says  that  this  case  is  on  the  day 
calendar  and  likely  to  be  reached  to-day,  and  that  an  order  of 
.this  court  is  necessary,  requiring  the  president  of  said 
Bank  to  produce,  at  the  trial  of  this  cause,  the  ledger  of  said 
bank  showing  the  account  of  the  firm  of  A.  B.  &  Co.  with  said 
bank  between  the  ,  of  ,  18  ,  and  the  of  , 
18  ,  and  the  balance  in  favor  of  said  firm  on  deposit  with  said 
bank. 

Y.  That  no  previous  application  [cfec,  as  on  p.  2]. 
[Jurat.]  [Signature.] 

Form  No.  1423. 
Order  to  produce  documents  at  a  trial.' 

[Title  of  court  and  action.] 

It  appearing  to  my  satisfaction  that   the  production  of 

1  May  be  made  "  by  a  judge  of  the  man,  6  Cm.  Pro.  B.  (Browne),  360,  or 

court,  or  in  a  special  proceeding  pend-  against  an  oflScer  of  a  corporation  as 

ing  out  of  court  before  an  officer,  by  a  witness,  directing  him  to  produce 

the  officer,  or,  in  either  case,  by  a  ref-  the  books  of  the  company.    Holmes 

eree  duly  appointed  in  the  cause  and  ».  Steitz,  id,  362  «.. 

authorized  to  hear  testimony."    2f.  Y.  If  the  order  is  oppressive,  or  if  for 

Code  Civ.  Pro.,  §  867.  any  reason  the  party  or  person  should 

It  may  be  made  by  a  referee,  in  be  relieved  from  any  or  all  of  its  pro- 
supplementary  proceedings  against  visions,  the  application  for  relief 
thejudgmentiebtor.    Prudent.  Tall-  should  be  made  rather  to  the  judge 
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IpMiamg  t^  iooks,  <&g.,  as  thus:']  the  ledger  of  the 
Bank,  in  the  citj  of  ,  showing  the  account  of  the  firm 

of  A.  B.  &  Co.  with  said  bank,  and  the  balance  of  said  firm  in 
said  bank,  between  the  dajr  of  ,  18    ,  and  the 

day  of  ,18     ,  is,  in  the  interest  of  justice,  necessary  at 

the  trial  of  this  cause  : 

V,  Oedeeed,  that  M.  N.,  the  president  \or  othef  head  of  the 
e^iforation — or  the  officer  in  whose  custody  the  document  is] 
otvthe  Bank,  of  the  city  of  ,  produce  the  ledger 

showing  the  account  as  aforesaid,  before  one  of  the  justices  of 
the  court,  at  a  circuit  court  to  be  held  in  and  for  the 

city  and  county  of  ,  at  the  county  court  house  \pr,  city 

hall],  in  said  city  [in  Part  III  of  said  court],  on  the  day 

of  J 18    ,  at  o'clock  in  the  noon. 

[Date.]  [Signature  of  Judge  with  initials  of  title.] 


Form  No.  1424. 
Affidavit  to  obtain  habeas  corpus  ad  testificandum.' 

[Title  of  court  and  cause.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  in  the  above  entitled  cause. 

II.  [State  nature  of  coMse,  c&c,  as  thus:]  That  said  cause  is 
an  action  for  the  recovery  of  damages  for  alleged  deceit  and 
fraud,  and  is  now  pending  in  this  court  [or,  the  court 
of  "I,  and  is  at  issue  by  the  service  of  the  answer  of  the 
defendant  Y.  Z. 

III.  That  the  defenses  are  [state  what,  e.  g.:]  payment  and 
thestatute  of  limitations. 

rV.  That  the  deponent  has  fully  and  fairly  stated  the  cause 

to  A.  T.,  Esq.,  his  counsel  therein,  who  resides  at  No.  , 

street,  in  the  city  of  ;  and  has  fully  and  fairly 


who  made  the  order  or  to  his  court         Habeas   corpus   ad    „ 

than  to  the  appellate  court.    Matter  may  be  used  to  produce  a  prisoner  for 

of  Kelley,  11  Weekly  Big.,  308.  the  purpose  of  his  identification  by 

■  The  contents  of  this  affidavit  are  another  witness,  even  though-  his  own 

prescribed  hj  W.  T.  Code  Oiv.  Pro.,  testimony  is  not  supposed  to  be  want- 

§8013.  ed.    Attorney-General  v.  Fadden,  1. 

If  a  petition  is  used,  verify  the  Price,  403. 
facts  by  affidavit  annexed. 
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disclosed  to  him  the  facts  which  deponent  expects  to  prove  by 
the  witness  hereafter  named. 

V.  That  deponent  is  advised  hy  his  said  counsel,  and  verily 
believes,  that  the  testimony  of  M.  N.,  of  ,  is  material  and 

necessary  for  him  upon  the  trial  of  this  action,  and  that  with- 
out his  testimony  deponent  cannot  safely  go  to  trial. 

YI.  That  said  M.  N.  is  now  a  prisoner  in  the  custody  of 
the  sheriff  of  ,  and  confined  in  the  jail  of  county, 

at  .    \JState  cause  of  detention,  shmomg  that  it  is  not  on 

a  comvid/ion  for  felony}'] 

yil.  That  this  action  is  noticed  for  trial  at  a  circuit  court 
to  be  held  in  the  county  of  \or,  before  R.  F.,  the  referee 

herein],  on  the  instant ;  and  that  this  application  to 

procure  the  attendance  of  the  said  M.  N.  as  a  witness  for  this 

ElaintiiBF  [or,  defendant]  is  without  any  fraud  or  connivance 
etween  this  deponent  and  the  said  M.  N. 
[Jurat.']  {Signature^ 

Form    No.    1425. 
Habeas  corpus  ad  testiflcandnin.' 

\8eal.]    The  People  of  the  State  of  New  York,  to  the  Sheriff 
of  the  county  of  ,  greeting : 

We  command  you,  that  you  have  the  body  of  M.  N.,  de- 
tained in  our  prison,  under  your  custody  as  it  is  said,  under 
safe  and  secure  conduct,  before  [as  in  Form  Hid,  from  the  § 
to  the  second  *"],  and  immediately  after  the  said  M.N.' shall 
then  and  there  have  given  his  testimony  in  the  said  action, 
that  you  return  him  to  our  said  prison  under  safe  and  secure 
conduct.    And  have  you  then  there  this  writ. 

Witness  [c&c,  with  signatures,  as  in  Form  1190,^.  686]. 

[Indorse  aUowemoe  as  in  Form  21,  p.  56  of  Vol.  I.] 

'  The  writ  cannot  be  issued   to  Or  by  a  justice  of  tlie  Supreme 

bring  up  a  prisoner   sentenced   to  Cotot,  a  judge   of  a  superior  city 

death,  nor  one  confined  under  any  court,  a  county  judge  or  a  special 

other  sentence  for  a  felony,  except  in  county  judge,  on  the  application  of  a 

behalf  of  the  people  on  the  trial  of  party  to  a  special  proceeding  pending 

an  indkitment.    If.  Y.  Code  Civ.  Pro.,  before  any  officer  or  body  authorized 

§  2011.  to  examine  a  witness  therein.    Id., 

'  This  writ  may  be  granted  by  a  §  2010. 

court  of  record  other  than  a  justice's  Or  it   may  be  granted  by  the 

coxu-t,  or  ,a  judge  of  such  court,  or  a  judges  named  in  the  last  section  u^on 

justice  of  Ae  Supreme  Court,  upon  the  application  of  a  party  to  an  action 

the  application  6t  a  party  to  an  action  pending  before  a  justice  of  the  peace, 

or  special  proceeding  for  the  purpose  or  in  a  justice's  court  of  the  cit^or^ 

of  bringing  the  prisoner  before  the  distrlctcourtof  thecityof  NewY-ork, 

court.    M.  IT.  Gede  Civ.  Fro.,  §  2008.  U.,  §  2010. 
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Form  No.  1436. 

Affidavit  of  witness  to  prevent  arrest  or  obtain  discharge,  when  ar- 
rested in  a  civil  action  or  proceeding  in  violation  of  privilege.  ■ 

[Title  of  court,  <md  action  in  which  witness  is  reqiiiret^.^] 
[  Venue,] 

M..  IS.,  being  duly  sworn,  says : 

I.  That  he  resides  at  ,  in 

II.  That  on  the  day  of  ,  18  ,  at  ,  he 
was  duly  served  with  a  subpoena  [or,  order]  herein,  requiring 
his  attendance  as  a  witness  [or,  to  be  examined]  in  the  above 
entitled  cause,  before  [name  court  or  officer],  at  [name plaoe  of 
attendwriGe'],  on  the  day  of  ,  18  ,  and  his  fees 
were  then  and  there  duly  paid. 

III.  That  he  was  not  so  subpoenaed  [or,  ordered  to  attend] 
by  his  own  procurement  for  the  purpose,  or  with  the  intent,  of 
avoiding  arrest,  but  according  to  the  best  of  his  knowledge, 
information  and  belief  he  was  so  subpoenaed  [or,  ordered  to 
attend]  in  good  faith  on  the  part  of  said  A.  B.  for  the  purpose 
of  taking  deponent's  testimony  herein. 

IV.  That  on  the  day  of  ,  while  going  to  [or, 
remaining  at]  ,  aforesaid,  for  the  purpose  of  being  so 
examined  [or,  while  returning  from  ,  aforesaid,  whither 
he  had  gone  for  the  purpose  of  being  so  examined],  he  was 
arrested  and  is  now  held  in  custody  by  the  sheriff  of  , 
under  an  order  [or,  attachment],  of  which  a  copy  is  hereto 
annexed  [or  describe  it  so  as  to  show  it  a  civil  action  or  pro- 
ceeding], 

[Jf  an  order  is  asked  /]  V.  That  no  previous  application 
for  an  order  to  discharge  deponent  has  been  made  [except,  (&c., 
as  on  J).  2]. 

[Jurat,^]  [Signature.] 

'  See  Matthews  ».  Tufts,  87  iV.  ¥.,  judge  in  any  part  of  the  State,  or  a 

568;  Greer  ®.  Young,  130  III,  184,  8  county  judge  or  a  superior  city  court 

Western  Bep.,  438,  and  cas.  cit.;  Fris-  judge  within  his  district  may  make 

bie  9.  Yoimg,  11  Bun,  474;  Brett  v.  an  order  of  discharge.    §§  861,  862; 

Brown,  13  Abb.  Pr.,  N.  8.,  295;  Sher-  see  next  Fonn. 
man  ».  Gundlach  {Minn.,  1887),  24         '  Application  may  be  made  to  the 

Bep.,  335,  and  cas.  cit.  court  or  a  judge  of  the  couri;  where 

By  K  T.  Code  Civ.  Pro.,  %  864,  the   arrest  was  made  if  preferred, 

this  affidavit,  if  presented  to  the  offl-  §  564,  Form  909,  p.  390. 
cer,  eJEonerates  him  from  liability  for         ^  Dnder  N.  T.  Code  (liv.  Pro^  §  864, 

refusing  to  arrest.  an  aflSdavit  presented  to  the  offlcer  to 

If  disregarded  by  the  offlcer,  the  prevent  arrest  may  be  sworn  to  before 

court  from  which  the  subpoena  or  or-  him. 
der  was  issued,  or  a  superior  court 
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Form  No.  1427. 
Order  discharging  from  arrest  in  violation  of  privilege.' 

[NaTne  of]  Court  [or  if  a  cov/rt  order],  At  a  special  term  \pr, 

circuit,  <&G.,  as  in  Formic, 
pAof  this  Volume]. 

[Title  of  cause.] 

On  the  annexed  affidavit,  which  affords  satisfactory  proof 
that  the  witness  therein  named  has  been  arrested  in  viomtion 
of  his  lawful  privilege  : 

Oedebed,  that  he  be  at  once  discharged  from  said  arrest.^ 

[Authentication  as  in  Form  491,  p.  3.] 

'  See  note  to  last  Form.  §  564  contains  a  general  provision 

'  Under  iV".  T.  Oode  Oiv.  Pro.,  §  861,  that  in  case  of  an  application  in  the 

this  order  must  be  made  by  the  court  action  in  which  the  arrest  was  had, 

from  which  the  subpoena  issued,  or  "the  court  or  judge  may  make  the 

order  to  attend  made,  or  by  a  judge  order  [discharging  a  privileged  person 

thereof;  and  by  §  862,  "a  justice  of  from  arresf)  vdthout  notice,  or  may 

the  Supreme  Court  in  any  part  of  the  require  notice  to  be  given  to  the  sher- 

State,  or  a  county  judge,  or  a  judge  iff,  or  to  the  plaintiff,  or  to  both." 
of  a  superior  city  court  within  ms  dis- 
trict, has  the  like  authority." 
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AETICLE   X. 

AUTHENTICATIOK  OF    BeOOEDS.^ 


I,    Unitbd   States  Jcdiciai.  Eeooed. 

FOKMS.  • 

(1428.)  Certificate  authenticating 
copy. 

11.    United  States  Depaetmental 
Becobd. 

(1429.)  Certificate  authenticating 
copy  of  a  paper  in  a  United 
States  department. 

III.  State   oe   Teeeitoeial   Judicial 
Becord. 

(1430.)  Certificate  authenticating 
judgment  or  other  record 
of  a  court  of  another  State. 

(1431.)  Certiflcate  of  judge  annexed 
to  the  foregoing. 


IV.     State  oe  Teeeitoeial  Non- 
Judicial  Recoeds. 

(1432.)  Certificate  authenticating 
copy  record  of  another 
State,  Territory,  <fec.,  not 
pertaining  to  a  court. 

(1433.)  Certificate  of  presiding  jus- 
tice, governor,  or  Secretary 
of  State,  &c.,  to  be  an- 
nexed to  the  above. 

(1434.)  Certificate  by  clerk  to  au- 
thority of  presiding  justice 
who  has  certified  a  non- 
judicial record. 

(1435.)  Exemplification  of  record  of 
conveyance. 

^     Statutes  op  Sistee    State,  Tek- 
EITOET,  &o. 
(1436.)  Certificate    authenticating    a 
law  of  another  State. 


I.    UOTTED  STATES  JUDICIAL  EECORD. 

Form    No.    1428. 

Certificate  authenticating  copy.' 

I  [ncMne],  clerk  of  the  court  of  ,  hereby  certify 

that  the  foregoing  is  a  full  and  true  copy  of  [designation  of 
paper],  entered  in  [or,  issued  from]  my  office  in  the  case  of  A. 
B.  V.  Y.  Z.,  the  day  of  >  18      ,  and  remaining  in 

my  custody  as  required  by  law. 

In  witness  whereof   I  hereto  subscribe   my 
[Seal.']  name  and  affix  the  seal  of  said  court, 

at  ,  this  day  of 

[Signature  and  title  of  cleric.^] 


'  For  the  rules  of  law  applicable, 
see  Abb.  Trial  Ev.  as  to  judgments, 
p.  535,  &c.;  as  to  statutes,  p.  31,  &c. ; 
where  the  authorities  are  collected. 

^N.T.Code  Civ.  Pro.,  §  943. 

'  Deputy  may  sign  in  name  of  and 
for  clerk.  Garneau  e.  Dozier,  100  U. 
*,  7. 


If  the  statute  admitting  authenti- 
cation made  according  to  the  law  of 
another  State  does  not  require  evi- 
dence of  official  character  to  accom- 
pany the  official  act  which  it  author- 
izes, none  is  necessary.  Carpenter  v. 
T)extei,  8  Wall.,  513. 
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n.    UNITED  STATES  DEPARTMENTAL  RECORD. 

Form  No.  1429. 

Certificate  authenticating  copy  of  a  paper  in  a  United  States 
depsurtment.^ 

I,  A.  E.  S.  [Librarian  of  Congress],  hereby  certify  that  the 
foregoing  is  a  true  copy  of  the  original  record  of  [copyright  in 
the  Library  of  Congress], 

In  wrrNEss  whereof  I  have  hereto  set  my  hand 
ISeaLI  and  affixed  the  seal  of  my  office,  at  , 

this  day  of  ,  18    . 

[Signahtre  and  tiUe^ 

m.    STATE  OR  TERRITORIAL  JUDICLAi  RECORD. 

Form  No.  1430. 

Certificate  authenticating  judgment  or  other  record  of  a  court 
of  another  State." 

The  State  ob*  '  1  ^j?  • 

County  of  ,      )     "' 

I,  S.  W.,  clerk  of  the  court  in  and  for  the  county  of 

,  State  of  aforesaid,  do  hereby  certify  that  the 

foregoing  is  a  true  and  perfect  copy  of  the  whole  judgment- 
roll  \pr,  of  the  record  and  proceedings]  in  the  ease  of 
V.  \if  other  pwpers  than  the  judgment-roll  are  desired, 

may  add  or  suhsUi/ute  description,  as  thus:  and  also  that  the 
execution  thereto  annexed,  with  the  indorsement  thereon,  is  a 
true  and  perfect  copy  of  the  original  execution  and  indorse- 
ment], as  the  said  judgment  [and  execution]  appears  on  record 
and  on  file  in  my  office,  in  the  city  of 

Witness  my  hand  and  the  seal  of  said  court,  at 
ISeaUJ  *^6  city  of  ,  this  day  of 


18 


[Signature  of], 
Cl6r 


lerk. 


'  JT.  T.  Code  Civ.  Pro. ,  §  944,  Seal  may  be  aflSxed  by  merely  making 

See  also  Merchants'  Excdi.  Nat.Bk.  the  impression  of  the  seal  on  the  pa- 

V.  Cardozo,  35  Super.  Ot.  {J.  &  8,),  per.    Hunt  «.  Hunt  (iV.  /.  V.  Chm., 

162.  1887),  36  AH).  L.  J.,U.,  so  held  on 

^V-nAerU.8.B.S.,%W5.  Sustained  general  principles  of  modem  proce- 

by  cases  cited  in  .465.  Fr.  Bo.,  p.  543,  dure).   Wells  v.  Davis,  105  JT.  F.,  670 

&c.  (so  holding  by  virtue  of  the  New  York 

This  mode  of  proof  is  not  exclu-  statute,  Code  Civ.  Pro.,  §  29,  which 

sive  of  others.    Id.,  541,  where  other  allows  this  for  court  seals.    Compare 

modes  are  stated.  Vol.  I  of  this  work,  p.  11. 

2  It  has  recently  been  held  that  the 
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Form  No.  1431. 
Certificate  of  judge  annexed  to  the  foregoing.' 

The  State  of  ,  1 

County  of  [or,  First  Judi-  V  ss.  : 

1    cial  District  of  said  State],  ) 

I,  P.  J.,  presiding  judge  [or,  sole  judge]  of  the  court, 

in  and  for  the  county  of  said  State  [or,  of  the  first  judi- 

cial district  of  said  State  of  ,  and  which  said  district 

includes  the  county  of  J,  do  hereby  certify  that^  [C.  K., 

whose  genuine  signature  is  annexed  to  the  above  certificate, 
was,  at  the  date  thereof,  a  clerk  of  the  court  of 

county  aforesaid ;  that  the  official  acts  and  doings  of  said  clerk 
are  entitled  to  full  faith  and  credit ;  and  that]  tlie  above  attes- 
tation is  in  due  form  of  law.  [j^  there  are  several  judges  of 
e<H)rdinate  powers,  may  swy:  And  I  do  furtKer  certify  that 
there  is  no  judge,  chief  justice,  or  presiding  magistrate  of  said 
court;  that  the  Same  is  composed  of  justices,  each  of 

whom  have  and  exercise  co-equal  and  co-ordinate  powers  and 
Jurisdiction.'] 

[If  the  clerk  has  certified  the  records  of  a  court  which  has 
lem  abolished,  and  its  records  transferred,  may  say:"]  I  further 
certify  that  the  Court  of  Common  Irleas,  named  in  said  copy, 
has  been  abolished  by  law,  and  the  said  District  Court  estab- 
lished in  its  stead,  to  which  the  records,  proceedings  and  juris- 
diction of  said  Court  of  Common  Pleas  are  transferred.* 

re/   7-1         Given  under  my  hand  and  seal,  this  day 

i>ieal.i  ^^  -^g     ^ 

[Signature  and  title  ofjudge.^ 

'  Essential  under  the  Act  of  Con-  brackets  is  not  necessary  under  the 

gress.    Wells,  Fargo  &  Co.  «.  Davis,  Act  of  Congress,  but  may  aid  the  at- 

105  N.  Y.,  670.  testation  if  the  party  needs  to  rely  on 

See  authorities  collected  in  Ahh.  the  law  of  the  forum,  as  some  other 

Tr.  M.,  543.  defect  may  perhaps  require  him  to 

'  The  judge  isnot  required  to  state  do. 

that  the  person  who  certifies  the  rec-  '  Approved  in  Slaughter  v.  Cun- 

ord  is  the  clerk  of  the  court,  or  that  ningham,  34  Ala.,  360. 

the  seal  attached  by  him  is  the  seal  of  *  Sustained  by  Capen  ».  Emery,  5 

the  court.    Ducommim  ».  Hysinger,  Mete.,  436. 

14iK.,  350.  'A  certificate  by  the  clerk  that 

a  P.,  McQueen  v.  Farrow,  4  Mo.,  the  certifying  judge  is  such  officer,  is 

212;  Linch  v.  McLemore,  15  Ala.,  not  necessary  under  the  Act  of  Con- 

682;  Haynesft  Cowen,  15  Eans.,  637;  gress.  Gavit  v.  Snowhill,  3  Dvieh.,  76. 

Homer  0.  Spelman,  78  III.,  806.  But  such  certificate  does  no  harm. 

Hence  the  clause  here  inserted  in  Young  «.  Chandler,  13  B,  Mon.,  353. 
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rV.    STATE  OR  TERRITORIAL  NONJUDICIAL  RECORDS.' 
Form  No.  1433. 

CertijScate  authenticating  copy  record  of  another  State,  Territory, 
&c.,  not  pertaining  to  a  court.' 

State  of  ,  County,'  ) 

OflBce  of  Kecorder  of  Deeds  of  County,  j  **' ' 

I,  M.  N.,  recorder  of  deeds  of  the  said  county  of  ,  do 

hereby  certify  that  I  am  the  keeper-  of  the  records  and  office 
books  kept  in  the  office  of  the  recorder  of  deeds  of  said  county 
of  ,  a  public  office  of  said  State  of  ,  not  appertaining 

to  a  court. 

I  do  further  certify  that  I  have  compared  the  foregoing 
with  the  original  record  of  a  deed  lor,  mortgage]  now  remain- 
ing of  record  in  the  office  of  said  recorder  of  deeds  of 
county  aforesaid,  in  book  of  deeds,  page        ,  and  that  the 

foregoing  is  a  correct  transcript  therefrom,  and  of  the  whole  of 
such  original. 

\_If  the  officer  has  no  seal  of  office,  add:]  I  do  further  certify 
that  I,  as  such  recorder  of  deeds,  have  no  seal  of  office,  and  that 
there  is  no  seal  of  said  office.* 

In  testimony  whereof  I  have  hereunto  subscribed 
my  name  [if  he  has  seal,  add:  and  affix  the 
seal  of  my  office],  at  ,  in  said  county, 

this  day  of  ,  18    . 

{Signattire  of], 
Recorder  of  Deeds  of        County. 


Form  No.  1433. 

Certificate  of  presiding  justice,  governor,  or  secretary  of  State, 
&c.,'  to  be  annexed  to  the  above. 

State  of  >        j         )       , 

Office  of  [Secretary  of  State],  j     "  * 

I,  C.  S.,  Secretary  of  State  [or.,  Governor]  of  the  said  State 

'  To  compel  amendment  of  such  a         *  This  is  not   perhaps  essential; 

record,  see  People  ex  rel.  Haase  v.  and  where  the  office  is  one  which  in 

German  Hospital.  8  Abb.  2f.  C,  333.  this  State  has  no  seal,  our  courts  will 

'^  Under  U.  S.S.  8.,  §906.  Markoe  presume  that  no  seal  existed  there. 

v.AlArich,!  Abb.  Pr.,  55.    This  mode  Waterville    Manufacturing   Co.    i. 

is  not  exclusive.  Brown,  9  Sow.  Pr.,  27.  _     . 

2  Any  county  without  the  State         '  May  be  by  the  presiding  justice 

where  used,  and  subject  to  the  juris-  of  the  county,  parish,  or  district  m 

diction  of  the  United  States.  which  the  record  office  is  kept,  or  the 
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of  ,  do  hereby  certify  that  the  above-named  M.  N.  is, 

and  has  been  during  the  year  18      ,  the  [recorder  of  deeds]  of 
county,  in  said  State  of  _  ,  and  the  keeper  of  the 

records  and  office  books  kept  in  the  office  of  the  recorder  of 
deeds  of  said  county  of  ,  a  public  office  not  appertaining 

to  a  court.^ 

[I  do  further  certify  that  there  is  no  seal  of  said  office  of 
recorder  of  deeds,  and  that  said  recorder  of  deeds  has  no  seal 
of  office  or  official  seal.] 

I  do  further  certify  that  the  foregoing  attestation  by  said 
M.  N.  is  in  due  form,  and  by  the  proper  officer. 

Ik  testimony  whereof  I  hereunto  set  my  hand, 
[Seal]  and  affix  [the  great  seal  of  said  State*  of       ] 

at  ,  this  day  of  ,  18     . 

[Signature  of], 

Secretary  of  State. 


Form  No.  1434. 

Certificate  by  clerk  to  authority  of  presiding  jnstice  who  has  certi- 
fied a  nou-judicial  record.* 


.'} 


State  of 
County  of 

I,  C.  K.,  clerk  [or,  prothonotary]  of  the         court  of  , 

of  which  M.  'N.,  above  named,  is  presiding  justice,  hereby 
certify  that  said  court  is  a  court  of  record ;  that  C.  S.,  whose 
name  is  subscribed  to  the  foregoing  certificate,  was  at  the 
time  of  making  the  same  the  presiding  justice  of  said  court, 
duly  elected  [or,  commissioned],  and  qualified  as  such ;  and  that 
[I  am  well  acquainted  with  the  handwriting  of  such  judge,  and 
verily  believe]  his  signature  to  the  same  is  genuine. 

In  testimony  whereof  I  have  hereunto  set  my 
[&«?.]  hand  and  affixed  the  seal  of  said  court,  at        , 

this        day  of  ,  18     . 

[Signature  of], 

Clerk. 

Governor  or  Secretary  of  State,  the  parish— or,  district,  designating  if]  of 

Chancellor  or  Keeper  of  the  Great  which  I  am  presiding  justice. 

Seal  of  the  State,  or  Territory,  or  ^  If  the  certificate  is  by  the  presid- 

ounty.  ing  justice  substitute  "  my  seal,"  and 

,    '  If  the  certificate  is  by  the  presid-  append  the  following  certmcate. 

1^  justice,  add  here:  And  that  said  »  U.S.  B.  8.,  §  906. 

office  is  kept  withm  the  county  [or. 
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Form  No.  1435. 
Exemplification '  of  record  of  conveyance.* 


'Iss.: 


State  of 
County  of 

Amongst  the  records  in  the  office  and  custody  of  the  under- 
signed M.  N.,  recorder  of  deeds  in  and  for  the  county  above 
named,  appears  the  following : 

[Mere  take  in  a  complete  duplicate  of  the  record  with  its 
title,  authentication,  incidental  memora/nda,  <&c.,  c6c.] 

County  of  ,  ss. : 

And  I,  M.  N.,  recorder  of  deeds  in  and  for  said  county,  do 
hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  of 
the  said  [deed  of  assignment  of  J.  E.  H.  and  wife  to  T.  D.  E.], 
and  a  full  exemplification  of  the  records  of  said  case,  as  the 
same  remains  of  record  in  my  said  office. 

In  testimony  whereof  I  have  hereunto  set  my 
[Seal.']  hand  and  affixed  the  seal  of  my  said  office, 

at  ,  this        day  of  ,  18    . 

[Signature  and  title.] 
[Append  certificate  of  judge;  see  Form  1433.] 


V.    STATUTES '  OF  SISTER  STATE,  TERRITORY,  &C. 

Form  No.  1436. 

Certificate  authenticating  a  law  of  another  State.* 

State  OF        ,        ,         ) 
Office  of  Secretary  of  State,  j     ' ' 

I,  C.  D.,  Secretary  of  State  of  the  said  State  of  ,  do 

'  For  the  distinction  between  ex-  For  authentication  according  to 

empliflcation  and  certified  copy,  see  sister  State  law,  to  he  read  in  evidence 

Vol.  I,  p.  80.  here,  see  same  section,  and  VoL  I,  p. 

A  certified  copy  of  an  entire  record  16,  note, 

is  often  called  an  exemplification,  the  '  Includes  private  acts.     Persse  & 

distinction  now  being  formal  where  Brooks  Paper  Co.  «.  Willett,  19  M). 

Ihe  copy  is  entire.  Pr.,  416  ;  Succession  of  Bice,  21  m 

'  This  Form  is  available  under  N.  Ann.,  614                                   _,  , 

r.  Gods  Civ.  Pro.,  §  947,  on  showing  <  Under  U.  8.  B.  8.,  §  905.    Tbs 

that  the  original  cannot  be  produced,  mode  is  not  exclusive.    See  Aib.Tr. 

For  certificate  of  acknowledgment  or  M.,  32,  &c.;  2f.  T.  Code  Civ.  Pro„ 

proof  of  original,  see  id.,  and  Vol.  I,  §  942. 
p.  14. 
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hereby  certify  that  I  have  compared  the  foregoing  with  the 
original  law  or  statute  of  said  State,  now  remaining  on  file  and 
of  record  in  my  office  ;  and  that  the  same  is  a  correct  transcript 
therefrom,  and  of  the  whole  of  such  original.  I  do  further 
certify  that  such  law  or  statute  was  duly  enacted  on  the 
day  of  )  18    3  ^^^  took  effect  on  the  day  of  , 

18    ;  [if  ^eot  was  eonditioned  on  promulgation,  add:  and 
was,  in  pursuance  of  section  thereof,  duly  published  in 

The  ,  and  The  ,  prior  to  the  day  of  , 

18    J  and  that  such  law  or  statute  was,  on  the  said  day 

of  ,  and  has  ever  since  been,  and  now  is,  in  full  force 

and  effect  in  said  State  of  ,  as  one  of  the  laws  or  statutes 

of  said  State. 

In  witness  whereof  I  have  hereunto  set  my 
{Seal}}  hand  and  affixed  the  great  seal  of  said  State, 

at  ,  this        day  of  ,  18     . 

[SignaPuire  of], 

Secretary  of  State. 

'See  note  3,  p.  731.    It  must  be    tary  of  State  is  insufficient.    Sisk  v. 
the  great  seal;  the  seal  of  the  Secre-    Woodruff,  15  III.,  15. 


CHAPTER    XIV. 


TRIAL    AND    JUDGMENT. 


AkTICLG  I. — CHAlTGrNa  PLACE  OP  TKIAL. 

II. — Judgment  by  default,  ob  failure  to  enter  appeab- 

ANCB.  OB  TO  PLEAD. 

III. — Tklal  op  issues  op  law  [dbmueeee]. 
IV.— Peocebdlngs  in  case  op  tbial  by  juby. 

V. Tbial  by  the  coubt. 

VI. Tbial  by  bepbeeb. 

VII. — Statements  op  belief  appbopriate  to  various  special 

cases. 
viii. — peoobbdines  in  peculiab  actions. 
IX. — Amending  ob  confirming  judgment,  and  limitinq  time 

to  ejevibw,  &c. 
X. — Vacating  ob  opening  judgment. 

XI. — PUETHEB  DIEECTIONS. 

XII.    Assignment,  set-off,  dischabge  and  satisfaction. 


ARTICLE    I. 
Changing  Place  of  Trial. 

[For  removal  of  cause  from  a  local  court  for  the  purpose  of  having  a 
different  place  of  trial,  see  Volume  I,  p.  739.] 

I.   ^EOM  AN  IMPROPER  TO   THE   PROPER        (1441-1443.)  Statements  suitable  to 
COUNTY.  insert  in  foregoing  Form. 

Forms.  (1444.)  Notice  of  motion  to  change 

{im.)  Demand  for  change.  P^^''^  °^  *™^- 

(1438.)  Consent  to   change   place  of  II.  Change  on  discretionabt  oaonNDS. 

trial.  (1445.)  Affidavit  to  move  to  change 

(1439.)  Order  changmg  place  of  trial  -^^^  of  trial  because  im- 

by  consent.  partial  trial  cannot  behad. 

(1440.)  Affidavit  to  move  to  change  (1446.)  Affidavit  to  change  place  of 
place  of  trial  to  proper  trial  for  convenience  of  wit- 
county,  nesaes. 
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(1447.)  Order  to  show  cause  why 
place  of  trial  should  not  be 
changed,  with  stay  mean- 
while. 

(1448.)  Affidavit  to  oppose  change. 

(1449.)  Order  changing  place  of  trial. 


(1450.)  Order  that  cause  in  inferior 

local   court   of  record   be 

tried  at  circuit  in  another 
county. 

III.  Change  by  consent. 
(1451.)  Stipulation  to  change  place  of 
trial ;  without  prejudice. 

I.    FROM    AN    IMPROPER    TO    THE,  PROPER    COUNTY.' 

Form  No.  1437. 
Demand  for  change.' 

[Titk  of  court  and  cause.] 

I  hereby  demand  that  the  place  of  trial  of  this  cause  be 
changed  to  the  proper  county,  viz.,  the  county  of  .' 

[Bate.y  [Signature  and  office  address  of], 

\Address'\  To  ,  Attorney  for  defendant,* 

Attorney  for  plaintiflF. 


Form  No.  1438. 
Consent  to  change  place  of  trial." 

[TiMe  of  court  and  cause.] 

I  hereby  consent  that  the  place  of  trial  of  this  cause  be 
changed  from  the  county  of  to  the  county  of  ;  and 

that  an  order  to  that  effect  may  be  entered  without  further 
notice.  [Sign,  date,  and  address,  as  above.] 


'  This  motion  is  matter  of  right. 
Teeder  v.  Baker,  83  JST.  T.,  156;  Klei- 
ners V.  Loeb,  eiWisc,  343;  25  North- 
mestern  Sep.,  216.  See  also  an  extend- 
ed note  in  74  Am.  Dec,  341.  A  sub- 
stituted defendant  may  move.  Howell 
V.  Stetefeldt  Furnace  Co. ,  69  Cal.  ,153, 
10  Pdc.  Sep.,  390.  As  to  evasion  by 
removal  to  U.  8.  court,  see  35  Alb.  L. 
J;  46,  and  Volume  I,  p.  783.  As  to 
amending  complaint  to  change  place 
of  trial,  see  p.  454  of  this  Volume; 
Rector  b.  Ridgwood  Ice  Co.,  38  Hun, 
293;  affl'd,  it  seems,  without  opinion  in 
101  K  Y.,  656;  Moulton  v.  Beecher,  1 
M.  N.  0.,  193,  335;  Moss  v.  Gilbert, 
18«.,302;  Faherty®.  Schuyler  Steam 
Towboat  Line,  43  Hun,  433. 

'  The  service  of  this  demand  is  an 
essential  prerequisite  to  a  motion.  N. 


Y.  Oode  Oiv.  Pro.,  §  986;  Vermont 
Central  R.  R.  Co.  v.  Northern  R.  R. 
Co.,  6  Row.  Ft.,  106.  It  must  be 
served  with  or  after  appearance  and 
with  or  before  the  answer.  Van  Dyclj; 
V.  McQuade,  18  Hun,  376;  s,  p.. 
Levy  «.  Goldberg,  40  Wise.,  808;  Gill 
V.  Bradley,  21  Minn. ,  15. 

'  A  demand  designating  another 
than  the  proper  county  is  nugatory. 
Beardsley  t.  Dickerson,  4  Hoio.  Pr., 
81. 

^  On  a  demand  by  one  of  several 
defendants  being  refused,  all  of  the 
several  defendants  may  move.  Sher- 
man 4).  Gregory,  43  How.  Pr.,  481. 

^  N.  Y.  Code  Gin.  Pro.,  %  986. 
Must  be  served,  if  at  all,  withm  five 
days  after  demand. 
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Form  No.  1439. 
Order  changing  place  of  trial  by  consent.' 

At  a  special  term  [cfec,  as  m 
Form  493,  p.  4]. 
[Title  of  cause.] 

Upon  reading  and  filing  the  annexed  consent,  and  on 
motion  of  Z.  T.,  attorney  for  defendant : 

Oedeeed,  that  the  place  of  trial  of  this  cause  be,  and  the 
same  hereby   is   changed  from  the  county  of  to  the 

county  of  ,  the  latter  being  the  proper  county. 

Enter :  ^  [signature  of  judge  hy  intt/ials  of  name  cmd  title.] 


Form  No.  1440. 
Affidavit  to  move  to  change  place  of  trial  to  proper  county.' 

[Title  of  court  and  cause,] 
[  Yenue.] 

T.  Z.  being  duly  sworn,  says : 

I.  That  he  is  one  of  the  defendants  *  above  named. 

II.  That  the  summons  and  complaint  were  served  on  this 
defendant  on  the  day  of  ,  18  ;  *  and  that  before 
answering,  this  deponent  caused  an  appearance  to  be  entered 
and  the  annexed  demand  in  writing  to  be  served  [or,  that  with 
his  answer  deponent  caused  the  annexed  denaand  in  writing  to 
be  served]  on  the  attorneys  for  the  plaintiff  on  the  day  of 

,18  ;  and  that  the  plaintiff's  attorney  has  not  consented 
[or,  did  not  within  five  days  thereafter  serve  a  consent]  to 
change  the  place  of  trial. 

'  See  also  Form  1451.  How.  Pr.,  199.     If   by  attorney  or 

'  Enter  in  original  county.  agent,  state  reasons. 

'  N.  T.  Code  Civ.  Pro.,  §  986.  This         If  the  party  is  a  corporation,  any 

motion  must  be  made  within  fifteen  recognized  oflBcer  may  make  the  aifi- 

days  after  demand.    After  that  time  davit.    Commercial  Ins.  Co.  ».  Mohl- 

has  passed  it  is  not  matter  of  right  man,  48  /K.,  313.    So  may  an  agent 

(Duche  ».  Buffalo  Grape  Sugar  Co.,  11  whose  duties  include  the  controversy 

Abb.N.  C,  283),  but  is  still  within  the  in  question.    Jones®.  Chicago,  &c.,B. 

power  of  the  court,  in  furtherance  of  E.  Co.,  S6  Iowa,  68;  and  see  Volume 

justice.  I,  p.  506. 

*  Let  defendant  make  the  aflSdavit         If  the  party  is  an  infant  theiguar- 

if  practicable.    Johnson  s.  Lynch,  15  dian  a<2iitem  ma^  maike  it. 
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III.  [Sere  state  growhd  of  right  to  ohcmge;  see  next  J'brm}'] 

IV.  [^:  stay,  or  extension  is  asked,  or  order  to  show  cause, 
state  condition  of  the  cause  ,•  see  p.  2.  And  if  extension  is 
ashed,  state  as  to  previous  extensions.'] 

V.  \_If  sta/y  or  extension  is  asked,  add  oath  to  merits  as  in 
Form  981,  J?.  447.] 

{Jurat]  [Signatv/re.] 

[Notice  of  motion,  or  order  to  show  cwusej  see  Forms 
1444-7.] 


STATEMENTS   SUITABLE   TO   IN8EBT  IN  FOREGOING  FORM. 

1441.  iforirrmdence^] — That  the  defendants  [and  each  and  6very  of  them] 
did,  at  the  time  of  the  commencement  of  this  action  [and  still  do]  reside  in 
the  city  of  ,  in  the  county  of  ,  in  this  State.  And  that  the  plaintiff 

is  a  non-resident  of  this  State  and  resides  in 

1443.  Foreign  corporation.''] — That  deponent  is  acquainted  with  an  oflBcer 
of  tlie  corporation  plaintiff,  and  has  for  some  years  last  past  had  business 
dealings  with  the  said  plaintiff;  and  from  information  derived  from  the  said 
officer,  and  from  the  aforesa,id  dealings  [and  state  any  other  sources],  the 
deponent  believes,  and  therefore  says,  that  the  said  plaintiff  is  a  foreign 
corporation,  created  by  or  under  the  laws  of  the  State  of  ,  and  is 

engaged  in  business  at  ,  in  that  State,  where  its  principal  office  is 

located,  and  that  it  did  so  eSiSt,  and  was  so  engaged  at  the  time  of  the 
commencement  of  this  action. 

1443.  Local  acto'oTi.*]— ^That  the  action  is  brought  [state  snijeet  of_  action/ 
for  instance,  thits:]  by  the  plaintiff  as  owner  of  certain  real  estate  situate  in 
tHe  village  of  ,  and  county  of  ,  to  restrain  this  defendant  from 

erecting  a  bridge  across  a  highway  in  said  village,  and  thereby  connecting 
cerfain  buildings  owned  and  occupied  by  said  defendant  as  a  hotel,  situate 
upon  the  real  estate  of  deponent,  and  situate  on  each  side  of  said  highway, 
and  is  for  the  determination  of  the  rights  of  the  respective  parties  in  and  to 
such  highway,  and  the  extent  of  their  interest  in  the  real  estate  constituting 
said  hi^way,  and  adjacent  thereto,  as  by  reference  to  said  complaint  will  more 
fully  appear. 

'If  this  motion  isseasonably  made         <  Leland  v.  Hathorn,  42  Jf.    Y., 

it  cannot  be  opposed  on  grounds  of  547;  Roche  n.  Marvin,  92  id.,  398; 

impartial  trial  or  convenience  of  wit-  Acker  o.  Leland.  96  id.,  383;  Wy- 

nesses.  "Acker  «.  Leland,  96  N.  Y.,  att  «.  Brooks,  43  Hun,  503;  Moss 

883.  Nor  can  a  cross-motion  on  those  e.  Gilbert,  18  Abb.  N.  C,  203 :  Yates 

grounds  be  made  till  after  issue.  Bon-  County  Natl.  Bk.  of  Penn  Tan  «i. 

nellailsteiay,  30  Wise,  ^9;  Blake,  43  Hun,  162;  N.  Y.  Code  Oim. 

'  Ttie  test  is  residence,  nolt  ddmicil.  Pro.,  §  983.    As  t6  penal  actions,  see 

Lyon  V.  Lyon,  30  Hun,  455.  Ithaca  Fire  Dept.  v.  Beecher,  99  iv.  Y, 

'  Intemafl  Life  Ass.  Co. «.  Sweet-  439;  Leonard  v.  Ehrlch,  40  Hum  460^ 

land,  14  Abb.  Pr.,  340.    As  to  domes-  Taylor  v.  Attrill,  31  id.,  132. 
tic,  corporation.  See  Duche  v.  Buffalo 
Grape  Sugar  Co.,  11  Abb.  N.  C,  233. 
¥oL.  11—47 
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Form  No.  1444 
Notice  of  motion  to  change  place  of  trial.' 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  an  aCBdavit  of  which  a  copy  is 
herewith  served  on  you,  and  upon  the  complaint  in  this  action, 
and  the  demand  to  change  the  place  of  trial  heretofore  served 
on  you,  the  undersigned  will  move  the  court,  at  a  special  term 
to  be  held  [at  chambers]  at*  ,  on  the  day  of  , 

18    ,  at  o'clock,  that  the  place  of  trial  in  this  action  be 

changed  from  the  county  of  to  the  proper  county,  viz., 

the  county  of  [designating  it],  and  for  such  other  and 

further  relief  as  may  be  just,^  with  the  costs  of  this  motion 
if  opposed  by  plaintiff.* 

[J)ate.']  [Signature  and  office  address  of], 

[Address]  To  ,  Defendant's  attorney. 

Plaintiff's  attorney. 
[Also  to  co-defenda/nts  not  joining.] 

[For  affidamit  to  oppose,  see  Form  1448  ;  order,  see  Form 
1449.] 


'  Motion  is  necessary  to  enforce  the 
demand,  if  consent  be  not  given, 
Vermont  Central  R.  R.  Co.  v.  North- 
ern R.  R.  Co.,  6  How.  Pr.,  106.  It 
must  be  made  within  ten  days  after 
plaintiff's  failure  for  five  days  to  serve 
consent  to  change.  N.  T.  Code  Civ. 
Pro.,  §  986.  The  ten  days  is  com- 
puted from  the  expiration  of  the  five 
days.  Duche  ®.  Buffalo  Grape  Sugar 
Co.,  11  Abb.  N.  a,  233.  The  court 
have  power  in  their  discretion  to  grant 
^  motion  on  later  notice.  Thompson 
V.  Heidenrich,  66  Sow.  Pr.,  391;  Clark 
v.  CampbeU,  54  id.,  166. 

All  the  defendants  should  unite  in 
making  the  motion  (SaUly  ».  Button, 
6  Wend.,  508;  Legg  v.  Dorsheim,  19 
id.,  700),  unless  good  reason  is  shown 
for  their  not  joming  in  the  motion 
(Bergman  v.  Noble,  10  Civ.  Pro.  J?., 
190),  as  for  instance,  that  those  who 
do  not  join  have  suffered  a  default 
(Chace  v.  Benham,  12  Wend.,  200; 
Welling  V.  Sweet,  1  How.Pr.,  156),  or 


unless  their  liability  is  several  as  in 
the  case  of  maker  and  indorser,  in 
which  case  either  may  move  (Sherman 
9.  Gregory,  43  How.  Pr.,  481).  If  the 
action  be  in  form  against  several,  and 
process  has  been  served  upon  part 
only,  the  motion  may  be  made  by  the 
latter.  Brittan  v.  Peabody,  4  EUl,  61, 
note,  aubd.  2. 

Where  all  do  not  unite,  notice  of 
the  motion  should  be  given  to  those 
who  do  not.  Mairs  v.  Remsen,  3  Code 
B.,  138.  The  motion  may  stand  over 
to  allow  such  notice  to  be  given.   Id. 

'  As  to  place  of  moving,  see  Form 
1447,  note  3.  and  Vol.  I,  p.  134,  &c. 

3  See  Volume  I,  p.  184. 

*  If  a  notice  of  motion  to  change 
venue  asks  for  costs  absolutely,  on 
granting  it,  costs  will  be  allowed 
plaintiff  for  appearing  merely  to  ob- 
ject to  costs.  Phelps  «.  Wasson.  2 
How.  Pr.,  126.  But  this  rule  should 
not  apply  after  demand  disregarded. 
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II    CHANGE    ON    DISCRETIONARY    GROUNDS.' 
Form  No.  1445. 

Affidavit  to  move  to  change  place  of  trial  because  impartial  trial 
cannot  be  had. '' 

[As  in  Form  1440  to  the  *.] 

III.  That  this  action  is  brought  to  recover  [here  state  the 

nature  of  the  cause  of  action,  e.  g, ;]  damages  for  an  alleged 

libel  upon  the  plaintiff,  published  in  the  ,  and  at 

,  in  the  county  of  M.,  and  which  the  defendant  is 

charged  with  being  the  author  of. 

lY.  That  an  impartial  trial  cannot  be  had  in  the  county 
of  M.,  the  county  designated  in  the  complaint  as  the  place  of 
trial  of  this  action,  as  this  deponent  verily  believes,  the 
grounds  of  which  belief  are  as  follows  \settmg  forth  the 
oircumsfanoes].^ 

V.  [If  stay  or  extension  is  ashed,  or  order  to  show  cause, 
state  conmtion  of  the  cause,  seep.  2 ;  and  if  stay  is  asked,  show 
diUgence ;  *  and  if  extension  is  asked,  state  as  to  premous 
extensions.'] 

VI.  [If  stay  or  extension  is  asked,  add  oath  to  merits  /  see 
p.  447,  Form  981.]  [Signature.] 

[Jurat.] 

'Under  the  discretionary  power  Bowman  ».  Ely,  2 JF««4.,  250;  People 

conferred  by  N.  Y.  Code  Civ  Pro.,  v    Bodine,  7   Mil,  147;    People  «. 

§  987,  to  change  the  place  of  trial  in  Vermilyea,  7  Cow. ,  108, 137 ;  Scott  ,a. 

order  to  secure  impartial  trial,  the  Gibbs,  2  Johns. ,  Oas.,  116.    Contra, 

convenience  of  witnesses  or  the  ends  Taylor  «.  Gardiner,  11  H.  I.,  i82., 

of  justice,  the  court  may  send  the  It  is  not  now  required  that  an 

cause  to  a  county  which  under  the  actual  effort  should  be  first  made  to 

previous   provisions    of   the  statute  impanel  a  jury ;  but  other .circum,- 

would  not   be   the   proper  county,  stances  than  an  actual  trial  iare  some" 

Gorman  v.  South  Boston  Iron  Co.,  33  times  held  sufllcient  evidence  that  an 

Bun,  71.  impartial  trial  cannot  be  had."  Peopfe 

» N.  r.  Code  Civ.  Pro. ,  §  987,  subd.  «.  Webb.  1  Sill,  179 ;  People  v.-  Long 

2.  See  Moulton  ®.  Beecher,  1  Abb.  If.  Island  R.  R.  Co.,  4  Pa/rk:  Gr.,  602;; 

a,  193.  Budge  v.  Northam,  30  mw.-  iV. ,  248. 

'  The  afiidavit  should  state  in  de-  See  also  People  v.  Long,  Manff  R.  R. 

tail  facts  and  circumstances  which  Co.,  16  id.,  106. 

induce  the  belief  that  an  impartial  *  If  stay  is  asked,  the  papers  must 

trial  cannot  be  had,  in  order  that  the  show  that  the  defendant  has  used  due 

court  may  judge  whether  the  belief  is  diligence  in  preparing  the  motioij  for 

well  founded;  it  is  not  enough  to  pre-  the  earliest  jM-aeticaMe  d&y  after  issue 

sent  the  affidavits  of  individuals,  how-  joined.    ]!{.  T,  Qm- BukSi  ISii*.  4.7,  oi 

ever  respectable,  to  their  belief  that  1888. 
an  impartial  trial  cannot  be  had. 
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Form  No.  1446. 

Affidavit  to  change  place  of  trial  for  convenience  of  witnesses.' 

[Title  of  court  and  action.] 
[  Venue.'] 

Y.  Z.,  being' duly  sworn,  says :    i 

I.  That  he  is  the  defendant  [or,  the  attorney  for  Ae 
defendant]  above  named.' 

II.  That  the  summons  and  complaint  in  this  action  were 
served  on  this  defendant  on  the         day  of  ,18    ;  and 
that  issue  was  joined  herein  by  the  service  of  this  defendant's 
answer  [or,  by  the  service  of  the  plaintiff's  reply],  on  the  '  ' 
day  of            ,  18 

III.  [May  state  place  where  cause  of  action^  arose,  as 
thus :]  That  this  action  is  brought  to  recover  for  iron  sold  and 
delivered  by  the  plaintiff  to  the  defendant ;  and  the  defense  is 
a  breach  of  warranty  in  said  sale ;  that  said  breach  consisted  in 
the  unfitness  of  said  iron  for  the  purposes  for  which  it  was  sold 
and  warranted  by  the  plaintiff,  for  use  in  defendant's  factory  in 
said  town  of  ;  that  the  sale  and  warranty  were  made  in 
said  town  by  plaintiff's  agent,  and  the  use  of  the  said  iron  was 
attempted  by  defendant  and  its  unfitness  ascertained  at  his  said 
factory  there. 

lY.  [Oath  to  merits  as  in  ForTti  981,  f.  4i7.^] 

lY.  That  the  next  circuit  court  in  the  county  of 
[place  of  trial  named  hy  plaintiff],  is  appointed  to  be  held  on 
the        day  of  next. 

That  the  next  circuit  court  in  county  [to  which  it  is 

desired  to  remove  the  cause]  is  appointed  to  be  held  at  , 

on  the  day  of  next.* 

>  N.  T.  Code  Civ.  Pro.,  §  987,  subd.  For  other  rules  see  note  4  to  Form 

3.    This  motion  must  be  made  with  1440. 

reasonable  diligence  after  an  issue  of  '  The  place  of  transaction  may  be 
fact  is  joined.  Barragh  v.  McEim,  2  stated  and  may  aid  the  allegation  as  to 
Eiin,  337  (holding  eleven  months'  the  convenience  of  witnesses.  Acker- 
delay  fatal).  man  ®.  Delude,  39  Hun,  137;  Murr^ 

It  cannot  be  made  before  issue  of  ®.  Minler,  18  Weeldy  Dig.,  117;  JV.  /. 

fact.  Moore  v.  Pillsbury,  43  How.  Pr.,  Gen.  Rules,  No.  48,  of  1888. 

143  (denying  the  motion  pending  de-  *  See  also  State  Bank  of  Syracuse 

murrer)'.  ®.  Gill,  23  Hun,A(i&.    Or  state  that 

2  The.mffldavit  should  be  made  by  affidavit  of  merits  has  been  served  and 

the  par$y  if  practicable;  if  made  by  filed.    N.  T.  Qen.  Bules,  No.  23,  of 

attorney,  state  reason.  Scott  v.  Gibbs,  1888. 

2^Jdhm.KGaa.,  116.  »  The  state  of  the  calendars  may  he 
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V.  That  there  has  been  no*  circuit  in  either  county  at  which 
this  cause  could  be  noticed  for  trial  since  issue  was  joined  as 
aforesaid.^ 

YI,  That  this  defendant  has  fully  and  fairly  stated  to  his 
said  counseP  the  facts  which  he  expects  to  prove  by  each  and 
every  one  of  the  following  witnesses,  viz.,  E.  F.,  G.  H.  and  J. 
K ; '  that  each  and  every  one  of  them  *  are  material  and 
necessary'  witnesses  for  his  defense  on  the  trial  of  this  cause, 
as  he  is  advised  by  his  said  counsel  and  verily  believes ; '  and 
that  without  the  testimony  of  each  and  every  one  of  the '  said 
witnesses  this  defendant  cannot  safely  proceed  to  the  trial  of 
this  cause,''  as  he  is  also  advised  by  his  said  counsel  and  verily 
believes  ;  and  that  each  and  every  one  of  said  witnesses  reside 
in  the  county  of  ,  viz.,  E.  F.  in  the  town  of  ,  G.  H. 

in  the  town  of  ,  and  J.  K.  in  the  town  of  ,  in  said 

county.* 


considered.    Abrahams  v.  Bensen,  32 
Eun,  605. 

'  If  there,  has  been  delay,  excuse 
must  be  alleged.    See  note  1,  p.  740. 

*  There  is  no  necessity  of  stating 
disclosure  to  and  advice  of  counsel,  fl 
the  party  affiant  is  himself  an  attorney 
and  counsellor.  Ackerman  v.  Delude, 
29  Eun,  137. 

'  That  this  averment  is  necessary, 
see  Onondaga  County  Bank  ®.  Shep- 
herd, 19  Wend.,  10. 

The  court  njay  allow  the  affldavit 
to  be  amended  m  this  respect  and 
resworn.  Gorman  ®.  South  Boston 
Iron  Co.,  32  Eun,  71. 

^It  must  appear  that  each  and 
every  one  of  the  witnesses  are  material 
and  necessary,  and  that  without  the 
testimony  of  each  and  every  one  he 
cannot  safely  proceed  to  the  trial  of 
the  cause.  Carpenter  v.  Continental 
Ina.  Co.,  31  Eun,  78;  Onondaga 
County  Bank  «.  Shepherd,  19  Wend., 
10;  Anonymous,  3  id.,  435;  Anony- 
mous, 6  Cow.,  389;  Constantine  c. 
Dunham.  9  Wend.,  431.  Statipg  that 
without  the  testimony  of  each  of  the 
witnesses  the  party  could  not  safely 
proceed  to  trial,  but  oinitting  to  add 
the  words,  and  every  one  of  them,  is 
field  insufficient.    A. 

But  an  affldavit  though  informal 
maybe  enough  if  the  court  is  satisfied 
of  the  above  facts.  John  T.  Noye  Co. 
0.  Whitmore,  33  Weekly  Dig.,  534. 

'  It  must  appear  that  the  witnesses 
are  necessary  as  well  as  material. 


Satterlee  v.  Groot,  6  Cow.,  33,    See 
Young  ®.  Scott,  3  Hill,  33,  35. 

*  The  statement  as  to  the  advice  of 
counsel  is  essential  (Anonymous,  8 
Wend.,  435 ;  Constantine  v.  Dunham, 
9  id.,  431 ;  and  see  Johnson  v.  Rogers, 
3  Cow.,  14)  unless  the  affiant  is  himseS 
a  counsellor,  when  the  affldavit  may 
be  modified  accordingly.  Cromwell 
®.  Van  Rensselaer,  id.,  346. 

'  The  omission  of  this  averment  is 
a  fatal  defect.  Carpenter  i>.  Conti- 
nental Ins.  Co.,  31  Hun,  78;  Satteriee 
V.  Groot,  6  Cow.,  33;  Anonymous,  id., 
389;  note  4,  supra;  and  see  Anony- 
mous, 7  Cow.,  103. 

*  The  affidavit  should  state  the 
names  of  the  witnesses  residing  in  the 
county  to  which  the  defendant  seeks 
to  change  the  venue  (Anonymous,  6 
Cow.,  389);  and  it  must  state  the 
particular  town  or  village  of  their 
respective  residences.  The  statement 
that  they  are  residents  of  the  county 
merely,  IS  not  sufficient  (Westbrook  v. 
Merritt,  1  How.  Pr.,  195);  but  a 
description  of  their  residence,  as  A. 
B.,  of  the  town  of  Hudson,  &c.,  is 
sufficient  without  in  terms  alleging 
that  they  reside  in  such  town  or  such 
county.  Pierce  v.  Gunn,  3  Hill,  445. 
The  place  of  trial  will  be  determined 
by  the  county  in  which  the  witnesses 
reside,  rather  than  by  the  distance 
which  they  will  have  to  travel.  Hull 
V.  Hull,  1  Hia,  671 ;  People  «.  Wright, 
5  How.  Pr.,  23. 

Convenience  of  witnesses  who  re 
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VIL  That  the  facts  which  he  expects  to  prove  by  said 
•witnesses  are  as  follows :  ^  [stating  each,  for  instance,  in  mi 
action  on  a  note,  as  thus}  By  E.  F.  the  fact  that  the  note 
mentioned  in  the  complaint  was  made  by  this  defendant  without 
consideration,  and  for  the  accommodation  of  the  payee  therein 
named,  and  that  that  fact  was  known  to  the  plaintiff  at  the  time 
he  received  said  note.  By  G.  H.  that  the  plaintiff  discounted 
said  note  at  a  usurious  rate  of  interest,  as  alleged  in  the  answer 
herein.     [And  so  on.'] 

VIII.  [If  order  to  show  cause  is  asked,  state  reason,  as 
thus:']  That  the  next  circuit  court  appointed  to  be  held  in  the 
county  of  ,  is  on  the  day  of  next,  and  there  is 

no  special  term  at  which  an  order  to  change  the  place  of  trial 
can  be  made  in  this  action  after  the        day  of  next,  until 

the         day  of  next.    And  no  previous  application  [dc, 

as  on  p.  2]. 

[Jwrat.]  [Signature.] 


Form  No.  1447. 

Order  to  show  cause  why  place  of  trial  should  not  be  changed,  with 
stay  meanwhile.' 

[Title  of  court  and  action.] 

On  the  annexed  affidavit,  and  on  the  pleadings,  and  demand 
therein  mentioned,  let  the  plaintiff  show  cause  at  a  special  term 
to  be  held  [at  cliambers]  at  ,*  on  the  day  of  , 

at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  the  place  of  trial  of  this  action 
should  not  be  changed  from  the  county  of  to  the  county 

of  ;  and  why  the  defendant  should  not  have  the  costs  of 

this  motion,  if  opposed  by  plaintiff,*  and  such  other  relief  as 

side  without  the  State,  will  not  be  spectively,  where  there  is  any  proba- 

considered.  N.  J.  Zinc  Co.  ».  Blood,  8  bility  of  any  contest  as  to  the  con- 

Abb.  Pr.,1^  \  Bowles  «.  Rome,  Water-  venience  of  witnesses.    See  Price  «. 

town,  &c.,  R.  R.  Co.,  38  Hun,  507.  Fort   Edward   Waterworks  Co.,  16 

'  The  omission  to  specify  the  facts.  How.  Pr.,  51. 
which  the  defendant  expects  to  prove         ^  N.  T.  Code  Civ.  Pro.,  §  986;  S. 

by  each  of  his  witnesses,  may  render  Y.  Qen.  Eules,  No.  47,  of  1888. 
the  affidavit  insufficient.    Very  little         '  The  motion  must  be  made  in  the 

reliance  is  placed  by  the  courts  upon  county  designated  by  the  summons 

«  general  allegation  of  the  materiality  and  complaint  (even  though  it  was 

of  witnesses,  unless  it  be  shown  where-  not  the  proper  county),  or  in  the  same 

in  they  are  material.  People ».  Hayes,  district,    or  an   adjoining    county. 

7  Sow.  Pr.,  248.    And  the  affidavit  Bangs  v.  Selden,  IS  Mow.  Pr.,  168j 

should  state  in  detail  the  facts  which  and  see  Vol.  I,  p  134,  &c. 
the  defendant  expects  to  prove  by  each         *  See  note  4  to  Form  1444. 
of  the  witnesses,  naming  them  re- 
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may  be  just.  And  until  the  determination  of  this  motion,  let 
all  proceedings  on  the  part  of  the  plaintiff  be  stayed,  and  par- 
ticularly [mecifying  cmy  proceedings,  other  than  suhpoenaing 
witnesses,  aesired  to  he  stayed''^]. 

Service  of  this  order  and  the  papers  on  which  it  is  granted, 
made  on  or  before  the  day  of  >  18      ,  shall  be 

sufficient. 

[AuthentiGation  as  tn  Form  491,  p.  3.] 


Form  No.  1448. 
Affidavit  to  oppose  change.' 

\Title  of  the  cause.} 
[Venice.^ 

A.  B.,  the  plaintiff  aljove  named,  being  duly  sworn,  says : 

1.  That  he  has  fully  and  fairly  stated  to  A.  T.,  his  counsel  in 
this  cause,  who  resides  at  ,  in  the  county  of  ,  the 

facts  which  he  expects  to  prove  by  each  and  every  one  of  the 
following  witnesses,  viz.,  C.  D.,  of  the  town  of  ,  E.  F., 

of  the  town  of  ,  G.  H.,  of  the  town  of  ;  all  of 

whom  reside  in  the  town  of  ,  in  said  county  of  ; 

and  that  they  are,  each  and  every  one  of  them,  material  and 
necessary  witnesses  for  this  plaintiff  on  the  trial  of  this  cause, 
as  he  is  advised  by  his  said  counsel,  and  verily  believes ;  and 
that  without  the  testimony  of  each  and  every  one  of  said  wit- 
nesses, this  plaintiff  cannot  safely  proceed  to  the  trial  of  this 

'  By  JTI  Z  Gen.  Rules,  No.  47,  of  convenience  of  witnesses,  cannot  be 

1888,  an  order  to  stay  proceedings  defeated  by  counter  affidavits  contra- 

for  the  purpose  of  moving  to  change  dieting  liis  defense,  for  this  would  be 

the  place  of  trial,  "  shall  not  stay  to  try  the  merits  on  affidavits.    Wig- 

the  plaintiff  from  taking  any  step,  gin  v.  Phelps,  10  Hun,  187. 
except  subpcenaing  witnesses  for  the         But  counter   affidavits   from  the 

trial,  without  a  special  clause  to  that  witnesses    mentioned  in  defendant's 

effect."  affidavit,  showing  that  they  are  ignor- 

*  N.  T.  Code  Cit.  Pro.,  §  986.    If  ant  of  the  matters  to  which  defendant 

defendant's  motion  was  made  before  proposes  to  call  them,  are  admissible, 
answer  to  change  from  an  improper         Where  convenience  of  witnesses  is 

to  a  proper  county,  it  cannot  be  op-  in  question,  the    plaintiff's  affidavit 

posed  for  sake  of  impartial  trial  or  should  be  in  form  and  substance  sim- 

the  convenience  of  witnesses,  but  de-  ilar  to  that  required  of  a  defendant, 

fendant  must  wait,  and  if  the  motion  Onondaga  County  Bank  ».  Shepherd, 

be  granted,  move  in  the  other  county,  \^  Wend.,  10;    American  Exchange 

after  issue,  for  a  contrary  change.  Bank  t.  Hill,  23  How.  Fr.,  39. 
Giflord  «.  Town  of  Gravesend,  8  ^66.         The  same  rules  govern  the  one 

N.  C,  246.  that  govern  the  other;  as  to  which, 

Defendant's  motion,  founded  on  see  Form  1446,  and  notes. 
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cause,  as  he  is  also  advised  by  his  said  eouiisel,  and  verily 
believes. 

II.  That  the  facts  which  this  plaintiflF  expects  to  prove  by 
said  vdtnesses  are  as  follows :  [state  them  in  detail  as  to  each 
witness,  naming  Mm,  and  showing  (heir  materiality,  as  in 
Form  1446.] 

\Ma/y  staie  also  place  of  tramsa/itions,  die.;  *  plomUff^s 
incMlity  to  hear  expense."'] 

[May  add  loillingness  to  admit  facts  relied  on  hy  defend-' 
ant.'] 

[Jurat.]  [Signature.] 


Form  No,  1449. 
Order  changing  place  of  trial.' 

[Caption  i(iOurt  ordery  and  recitals  as  in  Form  Wo,  493,  ».  4.] 
Oedeeed,  that  the  place  of  trial  of  this  action  be  and  nere- 
by  is  changed  from  the  county  of  to  the  county  of 

[may  state  grov^d  if  desired;  see  Vol.  I,  p.  257],  with 
dollars  costs  ^  of  this  motion  to  defendant  [to  abide  the  event 
of  this  action]. 

Enter* :  [signature  of  judge  hy  initials  ofna/me  and  official 
title.] 

[Serve  certified  cojpy  on  plaintiff'' s  attorney.^ 

'  Cook  V.  Pendergast,  61  Gal.,  72;  On  granting  a  motion  made  after 

N.  T.  &en.  Eules,  No.  4S;  cf  1888.  notice  for  trial,  payment  of  costs  of 

°  Cromwell  v.  Romer,  18  WeeMy  preparing  for  trial  up  to  the  time  of 

Dig.,  440.  the  stay  wiU  be  imposeid.    Carpenter 

3  N.  T.  Code  Civ.  Pro.,  §  987.  v.  Watrous,  5  Wend.,  103. 

Express  direction  to  the  clerk  to         As  to  costs  in  special  cases,  see 
transmit  papers,  being  given  by  the  Purdy  v.  Wardell,  10  id.,  619;  Don- 
statute,  §  988,  need  not  be  embodied  aldson  «.  Jackson,  9  id.,  450. 
in  the  order.    And  see  Cooper  ■».  Arc-         '  Enter  in  the  office  of  the  clerk  of 
tic  Ditchers,  56  Ind.,  233.  the  coimty  from  -which  the  place  of 

This  is  a  clerical  duty.    Fisk  v.  trial  is  changed.     Jf.  T.  Code  Civ. 

Albany  &  Susq.  R.  R.  Co.,  41  Sow.  Pro.,  §  989. 
Pr.,  365.  Subsequent  papers  must  be  filed 

*  On  this  motion  to  change  the  place  with  the  clerk  of  the  court  or  county 

of  trial,  the  costs  are  usually  made  to  to  which  the  change  is  made.    N.  i. 

abide  the  event  of  the  suit,  whether  &en.  Bales,  Mo.  2,  of  1888.    See  later 

the  motion  be  granted  or  denied.  Gid-  rules. 

ney  «.  Spelman,  6  Wend.,  525 ;  Norton         «  Otherwise  plaintiff  may  proceed 

V.  Bich,  20  Johns.,  475;  but  see  Wor-  as  if  the  change  had  not  been  made, 

thy  V.  Gilbert,  4  id.  493.  Root  u  Tayler,.18  JoJins.,  385;  Keep 

But  it  may  be  otherwise  where  «.  Tyler,  4  Cow.,  541. 
plaintiff  has  not  complied  with  a  de-         Mere  notice  of  the  order  is  not 

mand  under  the  Code.    Hubbard  ®.  sufficient.    Keep  ».  Tyler  (above). 
National  ^otection  Ins.  Co.,  11  Bow. 
iV.,149. 
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Form  No.  1450. 

Order  that  caose  in  inferior  local  court  of  record  be  tried  at  circuit' 
in  another  county. 

At  a  special  term  [cfec,  as  in  Form 
493,,^.  4]. 
In- the  Matter  of  the  Application  J 
of  Y.  Z.,  for  a  trial  at  circuit  > 
in  county.  ) 

'{Title  of  inferior  court  and  acUon.'} 

On  reading  and  filing  the  petition  of  T.  Z.,  verified  the 
day  of  }  18    ,  [and  the  affidavits  of  and  , 

thereto  annexed,]  and  on  proof  of  dae  service  thereof  and  of 
the  annexed  order  to  show  cause  [or,  notice  of  motion],  and  on 
•the  pleadings  in  the  action  therein  mentioned,  whereby  it 
appears  that  an  issue  of  fact  has  been  joined  in  the  action 
•IheFein  mentioned  in  the  court,  and  that  the  case  is  a 

proper  one  for  trial  of  said  issue  at  circuit  in  the  county  of 
,    ,  instead  of  the  county  of  ;  and  on  motion  of  Z. 

T.  for  the  petitioner,  and  after  hearing  A.  T.  for  plaintiff  [or, 
BO  one  appearing]  in  opposition  thereto,  and  on  motion  of  A- 
T.  for  the  petitioner : 

■  Oia)EaEiED,  that  the  issue  of  fact  arising  upon  the  pleadings 
m  said  action  of  A.  B.  against  T.  Z.,  in  the  court,  be 
tried  at  a  circuit  court  in  the  county  of  ,  upon  [stating 
terms,  if  amy,  imposed^. 

Enters  [signature  of  judge  hy  initials  of  name  and  title."] 

■  "-  [File  order  and  motion  pa^p^rs  in  office  of  clerh  of  county 
where  made.  Serve  certified  copy  order  on  adverse  party,  arid 
on  cleric  of  county  with  note  oj  issue,  when  cause  is  put  on 
calendar.'] 

'  N.  7.  Code  Ow.  Pro.,  §  318.  For  petition,  &c.,  see  Vol  I,  p. 

739,  &c. 
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III.    CHANGE   BY   CONSENT, 

Form  No.  1451. 

Stipulation  to  change  place  of  trial,  ■  withont  prejudice. 

\_Title  of  court  and  action.] 

The  parties  to  this  action  hereby  stipulate  and  consent  that 
the  place  of  trial  thereof  be  changed  from  the  county  of 
to  the  county  of 

[Savinff  clause  inay  he  as  follows:']  That  such  change  of 
place  of  trial  shall  not  prejuaice  the  plaintiff's  right  to  apply 
to  any  justice  of  this  court  of  the  district,  for  a  commis- 

sion to  take  the  testimony  of  witnesses  in  ,  nor,  in  case 

such  commission  be  issued,  the  right  to  have  interrogatories 
settled  before  such  justice.  Such  commission,  when  executed, 
shall  be  returned  to  the  clerk  of  the  county  of  ,  and  all 

depositions  duly  taken  and  returned  by  virtue  of  any  such 
commission,  may  be  read  on  the  trial  of  this  cause  wherever 
the  same  may  take  place,  in  the  same  manner  and  with  the  like 
effect,  and  subject  to  the  same  objections,  and  no  other,  as  if 
the  same  had  been  taken  by  a  commission  issued  as  in  an  action 
triable  in  said  county,  and  had  been  returned  to  the  office 

of  the  clerk  of  said  county. 

An  order  to  this  effect  may  be  entered  by  either  party 
without  further  notice. 

[Date.] 

[Signature  of],  Attorney  for  plaintiff. 
[Signature  of],  Attorney  for  defendant. 

[Order  ada/pt  from  Form  1439.    Enter  vo>  county  origmnUy 

named?] 

'  N.  T.  Code  Civ.  Pro.,  §  988.  the  county   is  not  equivalent  to  a 

A  written  stipulation  is  desirable,  change  of  place  of  trial.     Brush  «. 

or  draw  up  the  proposed  order  and  MuUany,  13  Abb.  Pr.,  344,  and  cas. 

take  written  consent  to  its  entry.  See  eit. 
Vol.  I,  p.  451.  2  In  Fitch  v.  Hall,  18  How.  Pr.,  314, 

Such  a  stipulation,  if  intended  to  an  order  to  change,  entered  by  stlpu- 

evade  the  power  of  the  court,  is  sub-  lation  in  the  county  to  which  the 

ject  to  its  control.     People  «.  Globe  change  was  made,  was  held  effectual, 

Mut.  Ins.  Co.,  57  How.  Br.,  481.  Com-  at  least  so  far  as  to  require  a  motion 

pare  Vol.  I,  p.  239.  to  set  it  aside. 

A  consent  to  a  reference  out  of 
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AETIOLE  11. 

Judgment  bt  Dkfault,  on  Failuee  to  entee  Appeaeance, 
oe  to  plead. 


I.  Bl  THE    OLEEK    (in    ACTIONS   FOB   LIQ- 
UIDATED damages'  on  contkaot). 

FOEMS. 

(1452.)  Notice  that  clerk  will  assess 
amount  of  recovery. 

(1463.)  Statement  of  costs  and  dis- 
bursements thereon. 

(1454.)  AflSdavit  to  proceedings. 

{1454a.)  —  on  corporation  failing  to 
serve  order  for  trial. 

(1455.)  Judgment  by  clerk  on  default. 

II.  On  application  to  the  court. 

A.  In  other  than  cases  of  Attachment 

and  Publication,  or  Divorce,  For}- 

elomre  or  Partition. 

(1456.)  Notice  of  application  to  court, 

(1457.)  Demand  by  defendant  not  ap- 
pearing, of  notice  of  refer- 
ence or  writ  of  inquiry. 

(1468.)  Affidavit  to  proceedings,  to 
enter  judgment  on  applica- 
tion to  the  court  (general 
Form). 

(1469.)  Order  by  the  court  for  judg- 
ment on  default. 

(1460.)  Order  for  judgment  for  special 
relief  (short  Foim). 

(1461.)  Another  Form;  reciting  notice 
of  no  personal  claim,  &c. 

(1462.)  Another  Form  ;  where  dam- 
ages are  to  be  assessed  by 
writ  •&  inquiry,  &c. 


fl468.)  Writ  of  inquiry. 
(1464.)  Notice  of  execution  thereof. 
(1466.)  Inquisition  of  damages. 
( 1465a.)  Return  (to  be  indorsed). 
(1466.)  Judgment  after  assessment  of 


B.  Where  service  was  by  publication 
and  attachment  lemed. 

(1467.)  Affidavit  to  proceedings  to 
obtain  personal  judgment. 

(1468.)  Order  of  reference  to  take 
proof. 

(1469.)  Undertaking  for  restitution. 

(1470.)  Order  for  judgment. 

(1471.)  Judgment  thereon. 

0.  In  foreclosure. 

(1472.)  Affidavit  to  proceedings. 

(1473.)  Notice  of  application  thereon. 

(1474.)  Order  of  reference  to  take 
proof. 

(1475.)  Report  preliminary  to  judg- 
ment. 

(1476-1478.)  Statements  of  findings 
suitable  in  peculiar  cases. 
D.  For  want  of  reply. 

il479.)  Affidavit  of  no  reply,  &c. 
1480.)  Notice  of  motion  (or  order  to 
show  cause)  for  judgment. 
(1481.)  Order  thereon. 
(1482.)  Judgment  thereon. 

L   BY  THE  CLERK  (IN  ACTIONS  FOR  LIQUIDATED  DAMAGES 
ON  CONTRACT). 

Form  No.  1452. 
Notice  that  clerk  Tirill  assess  amount  of  recovery.' 

[Title  of  court  cmd  action.] 

Please  take  notice,  that  the  amount  which  the  plaintiff  is 


'  N.  T.  Code  Civ.  Pro.,  §§  419,430, 
1212.  Allowable  only  in  actions  on 
contract ;  but  a  judgment  is  a  contract 
within  this  rule.  20  Abb.  N.  0.,  318, 
221.  If  the  action  is  on  a  statutory 
liability,  though  for  liquidated  dam- 
ages (Gadsden  «.  "Woodward.  38  Hun, 
548,  a  case  of  individual  liajbility  of 
trustee  of  corporation  for  failing  to 
file  report),  or  on  contract,  but  for 
unliquidated  damages,  such  as  breach 


of  warranty — or  in  any  case  if  there 
was  not  personal  service  of  summons 
(with  complaint  or  notice  of  amount) 
or  an  appearance — apply  to  the  court, 
not  to  the  clerk. 

'  If  defendant  has  appeared  gen- 
erally, five  days'  notice  of  the  assess- 
ment is  necessary.  N.  Y.  Code  Civ. 
Pro.  ,§1319.  (In  city  court,  two  days. 
§  31  ei.)  Five  days'  notice  of  adjust- 
ment of  costs,  except  where  the  attor- 
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entitled  to  recover  in  this  action  *  will  be  determined,  and  his 
costs  and  disbursements,  the  items  whereof  are  herewith  stated 
will  be  adjusted,  by  the  clerk  of  ,  f  at  his  office,  in         ' 

on  the        day  of  ,18    ,  at        o'clock       u.  ' 

[Date.]  \_Signaiwre  and  office  oMress  of], 

{Address]  To  ,  Plaintiffs  attorney. 

Defendant's  attorney. 


Form  No.  1453. 
Statement  of  costs  and  disbursements  thereon.' 


Amount  claimed  in  summons.. $ 

Interest 

[Protest  fees] 


$ 

Costs  by  statute' 

Additional   defendants  served 

■with  process ' 

Clerk  entering  judgment ' 


Carried  over $ 


Brought  up i 

Affidavits* 

Transcript  and  flUng  ^. ........ 

Postage  incurred;  prospective. 
Sheriff's  fees  on  execution '. . . . 

Paid  for  serving  defends 

ant  with  summons  and  cotti. 

plaint' 

fetisfaction* 


Form  No.  1454. 

Affidavit  to  proceedings,  to  enter  judgment  with  the  clerk. 

[Title  of  court  and  acUon.'] 
[  Venue.'] 

A.  T.,  being  duly  sworn,  says  : 

I.  That  he  is  the  [managing  clerk  in  the  office  of  the] 
plaintiff's  attorney  herein.  * 

[^  a  defendant  has  failed  to  appea/r]  II.  That  the  defend- 
ant y .  Z.  has  failed  to  appear,  although  duly  personally  served 
with  summons  herein  as  appears  by  the  annexed  affidavit  of  M. 
N.  \pr  state  service  h&re;  see  Volume  I,  pp.  637-63o]j  and  hie 
time  to  appear  has  expired. 

\^If  a  defendant  has  appeared   and  failed  to  rniswer] 
III;  That  the  defendant  "W".  X.  appeared!  herein  on  the 
day  of  ,18     [and  a  copy  of  the  compl^nt  was  duly 

neys  reside  or  have  their  offices  in  the  ^  Id.,  ?  3251.            '  Id.,  §  3301.- 

same  city  or  town.    Zt?.,  §3363.    (In  */(«.,  §3298.            »/(?.,  §3301. 

city  court,  two  days,  and  one,  re-  '  Id:,  §§  3256,  3307,  suhds.  6, 10. 

spectively.    ij  31-61.)  '  See  id.,  §  3251,  suhd.  1;  §  3307, 

"  N.  7.  Code  Civ.  Fro.,  §  3363.  subd.  1.                        Ud,% 5804 
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served  on  him  on  the  day  oi  ,  18    ,  pur^amt  to 

demand],  but  he  has  failed  to  plead  herein,  and  his  time  to 
plead  has  expired,  and  that  due  notice  of  the  time  and  place 
of  assessment  of  damages  fey  the  clerk  has  been  served  as 
mpears  by  the  affidavit  of  M.  N.  annexed  [or  state  it.;  see 
Forms  IM,  (&o.,  Volmne  I,  pp.  428-432], 

IV.  That  the  disbursements  above  mentioned  have  been 
made  in  this  action,  or  will  be  necessarily  made  or  incurred 
therein,  as  deponent  verily  believes.  [Signature?!^ 

\Jurat.'\ 


Form  No.  1454a, 

Affidavit  to  apply  for  judgment  as  on  default,  for  failure  of  corpora- 
tion defendant  to  serve  order  for  trial  of  action  for  damages  on 
evidence  of  debt. ' 

[TiUe  of  covirt  and  astion.J 

[  Venue.'] 

A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  [the  attorney  for]  the  plaintiffs  herein  [or 
sthenoise  state  Ms  relation  to  the  cause], 

II.  That  the  defendants  are  a  foreign  [or,  domestic]  cor- 
poration [if  a  private  or  business  corporation,  add:  located  at 
— or,  having  a  place  of  business  at  ].  That  this  action  is 
brought  to  recover  damages  for  the  non-payment  of  a  promis- 
sory note  [ot",  bill— ot"  stefe  nature  of  instrumen(]  made  [or., 
indorsed— oi^,  accepted]  by  defendants, for  the  absolute  payment 
of  money,  to  wit :            dollars  upon  demand  [or,  on  the 

day  of  ,18    J.  ; 

HI.  That  a  copy  of  the  complaint  herein  was  served  on  the 
defendai^s  personally,  with  the  summons  [as  appears  by  the 
anli6xed  affidavit  of  M.  N. — or,  upon  defendants'  attorney,  pur- 
suant to  his  demand  therefor — or  if  service  of  summons  was 
^h&rwise  than  personal,  state  fadf]  on  the        day  of         ,  18    . 

lY.  That  more  than  twenty  [or  in  W.  Y.  City  Court,  six^ 
days  have  elapsed  since  such  service  was  made  [oy,, was  com- 
plete], and  the  said  defendants  served  their  answer  [or,  demm> 
rer  herein]^  the  day  of  »  18     ,  but  did  not  serve  a 

copy  of  an  order  of  a  judge  directing  that  the  issues  presented 

'  N.  T.  Code  Civ.  Pro.,  §  1779.  Ap-         '  Schlegel  v.  Am.  Beer,  &c.,  Cq.,  12 
plication  to  tlie  court  for  judgment  is  ,  Abb:  N.  C,  380. 
not  necessary.    Hutson  ®.  Morrisania 
Steamboat  Co.,  13  Abb.  N.  C,  378. 
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by  the  pleadings  be  tried.  [Wherefore  the  answer — or,  demur- 
rer— so  served  was  thereupon  forthwith  returned  to  their  attor- 
ney, with  a  notice  of  the  objection  thereto  indorsed  thereon,  of 
which  notice  a  copy  is  hereto  annexed.*]  [Signature^ 

{Jurat.l 

[The  judgment  entered  with  the  clerk  will  contain  a  recital 
aocordingh/.] 

Form  No.  1455. 
Judgment  by  default  entered  by  the  clerk." 

[Title  of  court  and  action.^] 

The  summons  [if  complaint  was  served  at  same  time,  add: 
with  a  copy  of  the  complaint]  in  this  action  having  been  duly 
personally  served  on  the  defendant  [or,  all  of  the  defend- 
ants *]  above  named,  on  the  day  of  ,18  ,  and  the 
time  to  appear  and  plead  having  fully  expired,  and  said 
defendant  not  having  [or,  none  of  the  said  defendants  hav- 
ing] appeared  or  pleaded. 

[Or  where  defendant  ajppeared:'\  This  action  having  been 
commenced  by  the  issue  of  a  summons  \if  comjplaiKt  was 
issued  at  same  time,  add:  and  complaint],  and  the  defendant 
Y.  Z.  [or,  all  of  the  defendants]  above  named  having  volunta- 
rily appeared  herein,  on  the  day  of  ,  18  \if  complaint 
was  served  on  demand,  add:  and  having  been  duly  served  with 
a  copy  of  the  complaint],  and  having  made  default  in  pleading, 
*  and  due  notice  of  this  application  having  been  given  him 
[fir,  them]  ;  f     ' 

[And  the  damages  having  been  duly  assessed  at  the  sum 
below  stated :  ^j  §  Now,  on  motion  of  A.  T.,  attorney  for  plaintifl': 

•  See  note  3  to  Form  986.  If  the  variance  is  not  insignificant 

'  Sustained  by  Maples  «.  Mackey,  better  apply  to  the  court  for  leave  to 

89  iV.  Ti,  146  (holding  that  a  recital  of  amend.    See  Volume  I,  j).  611. 

due  service  and  default  supports  the  *  If  there  are  several  it  is  better  to 

judgment  of  a  court  of  general  juris-  name  them  or  say  expressly,  "  all  the 

diction,  although  the  proof  of  service  defendants,"  or  all  except,  &c.   If 

may  be  defective) ;  and  see  Pringle  «.  there  are  more  than  two  defendants 

Woolworth,  90  id.,  503.  a  recital  that  "  the  defendants"  were 

3  See  that  defendants'  names  are  served  does  not  show  so  clearly  as 

correctly  stated  in  the  judgment,  even  desirable  that  all  were  served.  _ 

though  incorrectly  stated  in  the  proof  '  It  is  not  necessary  to  recite  the 

of  service.    See  Miller  «.  Brenham,  68  fact  or  mode  of  assessment  before  the 

iT.  T:,  83 ;  Miller  r>.  Stettiner,  7  Bom.,  clerk.    Am.  Exch.  Bank  «.  Smith,  6 

693;  Quivey  v.  Porter,  37  Cal.,  458,  Ahh.  Pr.,  1.    But,  by  N.  T.  Code  Civ. 

464 ;  Townsend  v.  Ratclifl,  50  Tex.,  Pro.,  §  1313,  either  party  may  require 

148.    Compare  Smith  b.  Jackson,  80  the  clerk  to  reduce  it  to  wnting  and 

Abb.  i\r.  a,  423;  Ford  v.  Doyle,  37  file  it. 
Cal.,  346. 
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It  18  ADJUDGED,  that  A.  B.,  the  plaintiff  [if  in  particular 
capacity,  say:'^  as  receiver  [die,  or  otherwise],  recover  of  the 
defendant^   [if  in  particular  owpacity, .  say :    as   surviving 
partner  of  the  firm  of — c&c,  or  otherwise]  the  sum  of^ 
dollars,  with  [  dollars  interest^  to  date,  and^Jt  .dollars 

costs  and  disbursements,  amounting  in  all  to       4|fl^rars. 

[If  aqainst  several  jointly  indebted  on  contn^^only  part 
of  them  having  heen  served,^  add:]  But  this  judgment  can  be 
enforced  only  against  the  joint  property  of  all  the  defendants 
herein,  and  the  separate  property  of  the  said  defendants 
[naming  them],  who  were  served  as  aforesaid  [and,  if  they  are 
sv^ect  to  arresi],  and  against  the  persons  of  the  said  last- 
named  defendants.  [/Signature  of  clerk.] 

[Date.] 


A 


II.    ON    APPLICATION    TO    THE    COURT. 
A.  In  othbk  thak  oases  op  Attachment  and  Publication,  ob  Divobce, 

FOEBCLOSUBB  OB  PaBTITION. 

Form  No.  1456. 

Notice  of  application  to  the  court  for  judgment.'' 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  plaintiff  will  apply  to  this 
court,^  at  a  circuit  [or,  at  a  special  term  to  be  held — at  cham- 
bers—at the  city  hall]  in  the  city  of  ,  on  the  day  of 
,18  ,  at  o'clock  in  the  noon,  or  as  soon  there- 
after as  counsel  may  be  heard,  *  for  the  relief  demanded  in 
tfie  complaint  [may^  add,  if  desired,  and  for  a  writ  of  inquiry 
directed  to  the  sheriff  of  tne  county  of  to  assess  the  dam- 

'  In  case  of  appearance,  proof  of  314    And  on  any  defendant  actually 

service  is  not  a  necessary  part  of  the  confined  in  jail  for  want  of  bail,  who 

record  of  judgment.  Smith ».  Holmes,  has  not  appeared.    N.  T.  Code  Civ. 

19  N.  Z,271.    But  if  appearance  is  Pro.,  %  799.    Eight  days'  notice  is 

withdrawn,  there  must  be  proof  of  required  (N.  Y.  Code  Civ.  Pro.,  S  1319), 

serrice.  McArthurs.Leffler,  110 /?«?.,  except  in  N.  Y.  City  Court,  where  two 

M\1  Western  Sep.,  5%i.  days' suffices.    §3161. 

'  Bullard  v.  Sherwood,  85  N.  T.,  '  In  the  supreme  court  may  apply 

253 ;  rey'g.32  Hun,  483.  at  any  special  term  in  the  district 

'F.   T.  Code  Civ.  Pro.,   §  1932;  embracing  the  county  in  which  the 

Long  v.  Stafford,  103  If.  T.,  374,  and  action  is  triable,  or,  except  in  the  first 

cases  cited.  district,  in  an  adjoining  county ;  such 

*  Must  be  served  on  any  defendant  application  may  also  be  made  at  a 

Who  has  duly  appeared.   Bee  Volume  circuit  court  in  the  county  in  which 

L  pp.  407,  713;  Wood  «.  Lambert,  3  the  action   is   triable.    M.    T.   Gm. 

-  y.,  734;  8.  c,  1  Code  B.,  K  3..  Bules,  No.  36,  of  1888. 


/ 
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ages  of  the  plaintiff  herein— ^oj*,  for  a  reference — stating  dbject 
— or  for  such  other  or  further  relief  as  may  be  just], 

[Date,  signaktre  and  address,  as  m  Form  1462.] 


Form  No,  1457. 

Demand  by  defendant  not  appearing,  of  notice  of  reference  or  writ 

of  inquiry.' 

\Title  of  eourt  am,d  action.] 

Please  take  notice,  that  the  undersigned  demands  notice  of 
the  execution  of  any  reference,  or  -writ  of  inquiry,  which  may 
be  granted  upon  any  application  to  the  court  for  judgment  in 
this  action. 

[Date.l         [Signature  and  address  of] ,  Defendant  in  person. 
[Or,  signature  and  office  address  of.  Attorney  for 

the  defendant  T.  2.] 
[Or,  signature  and  address  of ,  Agent  for  the -de- 
fendant Y.  Z.],  ■      -. 
[Address]  To           , 

Attorney  for  plaintiff. 


Form  No.  1458. 

Affidavit  to  proceedings,  to  enter  judgment  on  application  to  the  conrt 

(general  Form). 

[As  in  Form  lA5if.  to  the  *.] 

II.  That  this  action  is  brought  [if  hrought  hy  lemief  say: 
pursuant  to  leave  duly  granted  by  order  of  this  court— or,  of 
the  Court  of  — entered  the        day  of  ,  of  which 

a  copy  is  hereto  annexed ;]  \3ere  state  object^  hriefiy-,  as  this: 
to  recover  the  possession  of  a  lot  of  land  m  the  eity  of 
and  county  of  ],  and  is  triable  in  the  county  of  .* 

Ill  and  lY.  [Allege,or  a/tinex  amd  refer  to,  proof  of  service 
and  default,  as  in  Form  1454.] 

'  N.  Y.  Code  Gi<e.  Fro.,  §  1319.  may  look  into  the  merits  on  such  an 

»See  Volume  I,  p.  544,  &c.    If  application.  Thomson  s.Wooster,  114 

plaintift  sues  by  guardian  ad  litem,),  U.S.,V!S^. 

allege  appointment.    See  Volume  I,  ^  Under  N.  jT  6m.  Bulee,  No  36, 

p.  684.  &c,  of  1888,  the  application  mw  be  made 

'  The  nature  of  the  action  is  mate-  at  any  special  term  in  the  disttictj  or, 

rial   also   in  enabling  the  judge  to  except  in  the  first  district,  in  an 

determine  the  regularity  of  the  pro-  adjoining  county;  also  at  a  circuit  ia 

ceedings.   In  an  equity  case  the  court  the  com^where  the  actionis  trisble< 
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T.  [In  ciction  affecting  specifio  real  property,  allege  filing 
of  notice  of  lis  pendens  as  tn  Form,  1472,  F/Z] 

YI.  \If  appliGotion  is  made  ex  parte,  and  for  an  order 
preliminary  to  judgment,  add:  That  no  previous  application, 
•■f&o.,  as  on  p.  2.]  {^Signature,'] 


Form  No.  1459. 
Order  by  the  court  for  judgment  on  default. 

At  a  special  term  [c&g.,  or,  a 
circuit — cSsG.,  as  in  Form 
493,  p.  4]. 
[Title  of  action.] 

[Bedtals  as  in  Form  1455,  to  the  f]  and  the  court  hav- 
ing computed^  the  amount  [or,  having  assessed  the  damages] 
wEich  the  plaintiff  is  entitled  to  recover  herein  [m;  having 
taken  an  account  of  the  transactions  mentioned  in  the  complaint 
—or,  having  taken  proof  of  the  facts  alleged  in  the  compkint], 
for  the  purpose  of  enabling  it  to  render  j  udgment  herem : 

[Gontin/ue,  if  a  msre  money  judgment,  as  in  Form  1456 
from,  the  %,  or  %n  other  cases  as  in  Forms  helow.'] 

Enter :  [signature  of  judge  by  initials  of  name  and  title.] 


Form  No.  1460. 

Order  for  judgment  for  special  relief  (short  Form  such  as  may  be 
indorsed  on  draft  of  judgment). 

At  a  special  term    [cfee.,   or, 
circuit — (&G.,  as  in  Form 
[Title  of  action.]  493,  p.  4]. 

Oedeeed,  that  on  filing  the  papers  within  mentioned, 
judgment  be  entered  herein  for  the  plaintiff  against  the 
defendant,  as  within  [with  dollars  costs  of  this  motion]. 

'  The  court  have  power  to  assess  able  to  plaintiff  than  that  dernanded 

the  damages,  &c.,  without  reference  in  the  complaint.    Qases  cited  in  note 

or  writ   of  inqi^y,  but    it   is  not  to  Pierson  ®.  Morgan,  30  Abb.  N.  G., 

usual  save  in  simple  cases  of  a  liqui-  434;  Zwickey  «.  Haney,  63  Wise.-,  46?; 

dated  demand.    Renner  «.  Marshall,  Z%  Northwestern  Sep.,  &JT  •,![.¥,  Goda 

1  Wheat,  215.  a-o.  Pro. ,  §  1307. 
"  The  relief  must  not  be  more  f  avor- 
VoL.  n.— 48 
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Form  No.  1461. 

Another  Form;  reciting  notice  of  no  personal  claim,  or  indorsed 

summons  in  partition,  divorce  or  penal  action,  or  arrest,  or 

^ardian  ad  Utem. 

At  a  special  term  [c&c,  or,  a 
circuit — c&c,  as  in  Form 
{TiUe  of  aoUon.]  493,  j).  4]. 

The  summons,  witli  a  copy  of  the  complaint  in  this  action 
[or,  with  a  notice  in  this  action  pursuant  to  section  419  of  the 
Code  of  Civil  Procedure,  of  which  a  copy  is  hereto  annexed— 
and  if  in  pa/rtiUon,  may  add:  and!»ifFith  a  notice  pursuant  to 
section  1541 — or  in  divorce,  may  add:  and  with  an  inscription 
on  the  face  thereof  pursuant  to  section  1774 — or  in  a  penal 
action,  may  add:  and  with  an  indorsement  pursuant  to  section 
1897 — of  which  a  copy  is  hereto  annexed],  having  been  duly 
personally  served  on  i .  Z.,  the  defendant,  on  the  day  of 

,  18  [if  defendant  has  heen  a/rrested  otherwise  than  hy 
ne  exeat,  add:  and  twenty  days  since  the  arrest  of  the  defendant 
herein  having  expired^ — or  if  a  defendant  is  an  iff  ant:  and 
twenty  days  since  the  appointment  of  a  guardian  ad  Utem  for 
the  defendant  "W.  X.  having  expired^,  and  said  defendant 
having  made  default  in  appearing  [or,  in  pleading] :  f 

[Gontinue  as  in  newt  Form  from  the  f .] 


Form  No.  1462. 

Another  Form;  where  damages  are  to  be  assessed  by  writ  of  inquiry, 
or  a  reference  is  to  be  had. 

[Ca/ption  as  in  last  Form.  Recitals  accordi/ng  to  the 
dn'Gumstances^  see  Forms  1455,  1459, 1460,  continui/ng- :']  Now, 
on  motion  of  A.  T.,  attorney  for  the  plaintifl,  it  is 

Adjudged,  that  the  plaintiff  do  recover  of  the  defendant 
the  damages  by  him  sustained  on  account  of  the  cause  of  action 
alleged  in  the  complaint  [and  that  he  do  recover  also  the 
possession — dac;  see  Forms  1711  to  1742]  ;  and  further,  it  is 

Oedeeed,  that  said  damages  be  assessed  by  a  jury,'  and 
that  a  writ  of  inquiry  *  be  for  that  purpose  issued  to  the  sheriff 
of  [the  county  of  place  of  trial ']. 

•  N.  Y.  Code  Civ.  Pro.,  §  566.  ,'      *  For  the  practice  see  Thompson  v. 

'  Id.,  §  1218.  (  Lumley,  7  Daly,  74 ;  Samuels  «.  Biy- 

«  Or  it  may  be  directed  at  circuit,   !ant,  14  Abb.  iV.,  iV:  S.,  443 ;  Cazneau®. 

for  better  protection  of  defendant.  (Bryant,  4  JL&6.  jRr.,  403;  s.<!.,  6iJa«r, 

DiUaye   «.  Hart,    8   AN>.  Pr.,  394;    668;  Harder  ®.  Harder,  26  SorJ.,  409. 

O'DonneU  ®.  Hecker,  3  How.  Pi-..  JT.         '  iT.  F.  Gen.Bwlei,  No.  36,  of  ,188& 


a.  384 


1 
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[Or,  Okdeeed,  that  it  be  referred '  to  R,  F.,  Esq.,  of  ,  to 

—here  state  inquiry — and  report  to  this  court  with  all  convenient 
speed.] 

[/?i  either  case  moAf  add  :  It  is  further  ordered,  that  on  the 
filing  of  the  inquisition  returned  on  said  writ  of  inquiry — or, 
the  report  of  said  referee — judgment  may  be  entered  in 
accordance  therewith  and  with  this  order,  without  further 
notice.] 

Enter:  [signatwre  of  Judge  ly  initials  of  name  and  title.'] 


Form  No.  1463. 
Writ  of  inquiry. 

The  People  of  the  State  of  ,  to  the  Sheriff  of 

the  county  of  ,  greeting : 

Whekeas,  in  an  action  brought  by  A.  B.  against  T.  Z.  in 
our  Court,  such  proceedings  were  had,  upon  the  due 

personal  service  of  the  summons  and  complaint  therein  upon 
said  Y.  Z.,  that  the  said  A.  B.  obtained  [judgment  for  his 
damages  therein  alleged,  and]  an  order  of  the  said  court, 
directing  the  plaintiff's  damages  in  the  said  action  to  be  assessed 
by  a  jury,  a  copy  of  the  complaint  in  said  action  being  hereunto 
annexed,  therefore  we  command  you  that  by  the  oaths  of  twelve 
good  and  lawful  men  of  your  county,  you  diligently  inquire 
what  damages  the  said  A.  B.  hath  sustained  for  and  on  account 
of  the  matters  alleged  in  said  complaint,  and  that  you  with  all 
convenient  speed  [or  may  say :  on  or  before  the  day  of 

,  18    ]  return  to  the  office  of  the  clerk  of  the  county  of. 

[or,  of  the  said  Court]  the  inquisition  taken  by 

you,  by  virtue  of  this  writ,  under  your  seal  and  the  seals  of 
those  by  whose  oaths  you  shall  take  that  inquisition,  togethec 
with  this  writ. 

Witness  [teste  amd  signatures,  as  in  Form  1190,  p.  585],, 


Form  No.  1464. 
Notice  of  execution  of  writ  of  inquiry.' 
[As  im.  Form  1452,  suhstituting for  the  words  between  1M  * 

'Reference  is  not  ordered  where  s.  C,  15  Sbw.  Pr.,  92.    Notite  by.ao- 

the  question  is  one  of  damages,  unless  ticipation  expressed  to  be  "  provided! 

it  depends  on  a  long  accoimt.  Hewitt  an  interlocutory  judgment,  sballliave: 

«.  Howell,  8  Ems.  Pr.,  346.  been  obtained  in  the  cause,"  is  good. 

'F.  Y.  Code  Oil).  Pro.,   %  1319;  Oothouts.Rooth,  13  JbAw«.,151  (where  s 

Kelsey  v.  Covert,  6  Abb.  Pr.,  336,  note;  motion  to  set  aside  writof  inquiij;  was,. 
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and  the  f :]  as  damages  will  be  assessed  by  a  jury  before  S.  H. 
sheriff  of  the  [city  and]  county  of  , 


Form  No.  1465. 
Inquisition  of  damages. 


;}"■•■ 


State  of 
County  of 

iNQTJisrnoN,  taken  at  [the  county  court  house],  in  the  city  of 
,  in  the  county  of  ,  on  the        day  of  ,  18    , 

before  S.  H.,  sheriff  of  said  county,  by  virtue  of  the  annexed 
writ  to  him  delivered,  to  inquire  of  matters  in  the  said  writ 
specified,  by  the  oaths  of  {here  name  the  juror s\,  good  and 
lawful  men  of  the  said  county,  who.  being  chosen,  tried  and 
sworn,  say,  upon  their  oath,  that  A.  B.,  in  said  writ  named,  has 
sustained  damages,  by  reason  of  the  premises  in  the  said  writ 
mentioned,  to  the  amount  of  dollars. 

In  wriNEss  whereof,  as  well  I,  the  said  sheriff,  as  the  said 
jurors,  have  set  our  seals  to  this  inquisition  the  day  and  year 
above  written.  [Signature  and  seal  of]. 

Jurors.  Sheriff. 

[Signatmre  and  seal  of  each.'] 


Form  No.  1465a, 
Betnm  by  sheriff  of  inquisition  of  damages  to  be  indorsed  on  writ. 

The  execution  of  the  within  writ  appears  by  the  inquisition 
hereunto  annexed.  [Signature  of], 

iDate.]  Sheriff. 

Form  No.  1466. 
Judgment  after  assessment  of  damages,  &c. 

[Title  of  court  and  caatse.] 

[Recitals  according  to  the  case;  see  Forms  1455  and 
1461]  and  the  damages  sustained  by  the  plaintiff  by  reason  of 
the  matters  alleged  in  the  complaint  having  been  assessed  by  a 
referee  appointed  by  the  court  [or,  by  a  jury  under  the  direc- 

denied) ;  andsee  Anon.,  4  SancLf.,  693.    given  before  default  entered,  was  set 
But  compare  Golvln  v.  Alvord,  1  How,    aside. 
Pr.,  99,  where- anaasessment,  on  notice 
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tion  of  the  court, — add^  if  notice  was  reqvdred  :  after  due  no- 
tice to  the  defendantj,  now,  on  motion  of  A.  T.,  attorney  for 
the  plaintiff : 

It  18  ADJUDGED,  that  the  plaintiff  recover  of  the  defendant 
\or,  defendants,  naming  them}  dollars,  the  damages  thus 

assessed,  with  dollars  costs  of  the  action,  making  to- 

gether dollars.  [Signature  of], 

[Date.]  Clerk. 


B.   Wheeb  Sbkvice  was  by  Pubucation,  and  Attachment  Levied. 

Form  No.  1467. 

Affidavit  to  proceedings  to  obtain  personul  judgment  after  service  by 
publication,  and  attachment.* 

{Title  of  court  and  action.] 

A.  T.,  being  duly  sworn,  says  : 

I.  That  he  is  the  [managing  clerk  for  the]  plaintiff's  attor- 
ney herein. 

II.  That  on  the  day  of  j  18  ,  an  order,  a  copy 
of  which  is  hereto  annexed,  was  duly  made  herein  for  service 
of  the  summons  upon  the  defendant  Y.  Z.  by  publication. 

III.  That  the  summons  and  complaint  were,  on  the  day 
of  J  1 8  J  duly  filed  in  the  office  of  the  clerk  of  , 
by  this  deponent  [or,  as  appears  by  the  annexed  affidavit  of  M. 
N. — or,  annexed  certificate  of  said  clerk]. 

ly.  That  the  summons  was  duly  served  by  publication, 
and  by  mailing  the  same  with  a  copy  of  the  complaint  [or,  by 
personal  delivery  of  the  same  with  a  copy  of  the  complaint],  as 
appears  by  the  annexed  aflidavits  of  M.  N.  and  O.  P. ;  but 
that  no  answer  or  demurrer  herein  by  said  defendant  has  been 
served  on  the  plaintift"'s  attorney,  and  said  defendant  has  not 
appeared  in  the  action,  and  the  time  allowed  by  law  therefor 
since  said  service  has  expired.* 

>  N.  T.  Oode  Civ.  Pro.,  §§  1316,  Brooklyn  Trust  Co.  «.  Bulmer,  49 

1817.  N.  Y.,  84;  Pier  «.  Amory,  40  Wise., 

« It  must  appear  by  the  affidavit  547 ;   Market   Natl.    Bk.  «.    Pacific 

of  service,  or  by  this  affidavit,  that  30  Natl.  Bk.,  11  Abh.lS.  C,  104;  s  c, 

days  beside  the  six  weeks  allowed  for  89  K  T.,  397,  afl'g  14  Weekly  Big., 

publication  have  elapsed  since  the  be-  333. 

gmning  of  the  publication,  even  where         As  to  jurisdiction  on  service  by 

there  was  delivery  personally  with-  publication,  see  Pennoyer  v.  Neff,  95 

out  the  State,    folume   I,   p.  370;  cr.  5.,  714;  Burton  b.  Burton,  45  Smti, 


758  ABBOTT'S  NEW  PRACTICE. 

Y.  That  on  the  day  of  j  18    ,  an  attachment 

against  the  property  of  said  was  dnly  issued  in  this 

action,  and  delivered  to  the  sheriff  of  ,  by  whom  the 

same  was,  on  the  day  of  ,  18    ,  at  ,  levied  on 

property  belonging  to  the  said  defendant,  whereof  the  follow- 
ing is  a  description  :  [speeijlo  description!-  or  annex  and  refer 
to  a  schedule]  and  that  the  valtae  of  said  property  is  dol- 

lars, according  to  the  sheriff's  inventory  duly  made  thereof. 

VI.  That  said  defendant  is  [or,  is  not,  as  the  case  may  5e] 
a  resident  of  this  State. 

VII.  [If  an  order  of  reference  is  ashed,  add :  That  no  prsr 
vious  application,  c&c,  as  on  p.  2.]  [Signatwre^ 

\Jurat.~\ 


Form  No.  1468. 

Order  of  reference  to  take  proofs  before  personal  judgment  on 
service  by  publication.' 

At  a  special  term  [cfcc. — or,  circuit, 
(&c. — as  in  Form  493,  p.  4]. 
[Title  of  action."] 

Upon  the  summons  and  complaint  herein,  and  the  affidavit 
of  A.  T.,  verified  the  day  of  ,  18    ,  and  on  motion 

of  A.  T.,  attorney  for  the  plaintiff : 

Oedeeed,  that  it  be  referred  to  R.  F,,  Esq.,  of  ,  coun- 

sellor-at-law,  *  to  take  proof  of  the  demand  alleged  in  the 
complaint  \or  specify  particula/r  inqmry  j  if  defendant  im 
default  is  a  non  resident  or  foreign  corporation,  add:]  and  to 
examine  the  plaintiff,  or  his  agent,  on  oath,  respecting  any  pay- 
ments that  have  been  made  to  said  plaintiff,  or  to  any  one  for 
his  use  [moA/add:  and  to  take  proofs  and  report  as  to  the 
form  and  sufficiency  of  the  undertaking  to  be  given  as  a  condi- 
tion of  awarding  judgment  herein],  and  *  to  report  to  the  court 
with  all  convenient  speed. 

Enter :  [signature  of  judge  iy  initials  of  name  and  title.] 

[Beport  may  readily  he  adapted  from  Forms  on  pp.  764,  Y66.] 

68 ;  Eliot  v.  McCormick,  \4AM(m.,  10;  .  As  to  the  case  of  a  foreign  corpo- 
3  New.  Eng.  Sep.,  871 ;  Cloyd  v.  Trot-  ration,  see  also  Pope  v.  Terre  Haute 
ter,  118  m.,  391 ;  7  WesUrn Sep.,  425.     Car  Co..  87  JT.  T.,  137;  afE'g  34  Mm, 

And  see  cases  collected  in  21  Am.    238. 
L.  £ev.,  715.  '  JT.  F.  Code  Civ.  Pro.,  §  1316. 
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Form  No.  1469. 

TJndertakiiig  for  restitution,  where  summons  was  served  by. 
publication.' 

[Title  of  cmirt  and  action.] 

Wheeeas,  in  this  action,  in  which  service  of  the  summons 
upon  the  defendant  Y.  Z.  was  made  by  publication,  the  plaint- 
iff is  about  to  apply  to  the  court  for  judgment  upon  failure  of 
the  defendant  to  appear  or  plead : 

Kow,  THEKEFOEE,  we,  M.  ]SI.,  of  Uo.  ,  Street,  in 

the  village  of  ,  merchant,  and  O.  P.  [stating,  in  the  same 

way,  his  residence  and  occupatio?i] .  do,  hereby,  pursuant  to 
the  statute,  undertake  that  said  plaintiff  A.  E.  will  abide  the 
order  of  the  court  touching  the  restitution  of  any  estate  or  effects 
which  may  be  directed  by  such  judgment  to  be  transferred  or 
delivered,  or  the  restitution  of  any  money  that  may  be  collect- 
ed under  or  by  virtue  of  such  judgment,  in  case  the  defendant 
or  his  representatives  shall  apply  and  be  admitted  to  defend 
the  action,  and  shall  succeed  in  such  defense. 

[Date.]  [Signatures.^ 

[AcTenowledgment  as  in  Farm  495,  p.  6.] 

[Affidavit  of  sufficiency  am,d  approval  of  judge  as  in  Forms 
496-498,  pp.  6  and  7  of  this  Vol.] 

[Justification,  if  required,  as  in  Vol.  1,  p.  482.] 


Form  No.  1470. 
Order  for  judgment,  where  summons  was  served  by  publication. 

At  a  special  term  [(&c. — or,  a  circuit 
— (Use,  as  in  Form,  No.  493,^.  4]. 
[Tide  of  action.] 

The  summons  and  complaint  in  this  action  having  been 
filed  in  the  office  of  the  clerk  of  the  county  of  [or,  of 

the  clerk  of  this  court],  on  the  day  of  ,  18     ,  and, 

the  defendant  Y.  Z.  being  a  foreign  Corporation  [or,  a  non- 
resident], having  property  within  this  State,  and  service  of  the 
summons  upon  such  defendant  by  publication  having  been  or- 
dered, and,  pursuant  to  said  order,  the  summons  having  been 
duly  published  in  the  ,  and  the  ,  once  in  each 

'  See  jy.  Y.  Code  Civ.  Pro.,  §  1216  be  more  than  one  surety,  if  the  court 

and  §  1217,  subd.  3.  or  judge  accepts  it  without.    N.  T. 

It  is  not  essential  that   plaintiff  Coate  CT%  iVo.,  §  811;  Vol.  I,  p.  469. 
sign  this  undertaking,  nor  that  there 
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week  for  six  successive  weeks  [or  otherwise  as  the  case  may 
le%  commencing  on   the  day  of  j   18    ;  and  a 

copy  of  the  summons  and  complaint  having  been  duly  mailed 
to  [w,  having  been  thereafter  personally  served*  on]  said  de- 
fendant Y.  Z.  [addressed  to  their  president  M.  N.],  at 
[if  there  a/re  other  defendamta  who  were  personally  served,  or 
who  heme  appeared,  here  state  the  proceedings  as  to  them,  in 
the  mcmner  prescribed  in  the  preced/i/ng  Forms  in  this  secUon]; 
and  the  time  to  appear  and  plead  having  expired,  and  no  an- 
swer or  demurrer  having  been  served  on  the  plaintiff's  attor- 
ney, and  the  defendant  having  failed  to  appear,  and  an  attach- 
ment having  been  issued  against,  and  levied  upon  property 
belonging  to  the  defendant  1.  Z.,  and  proof  thereof  made  by 
the  affidavit  of  A.  T. ;  and  the  defendant  W.  X.  being  a  resi- 
dent of  this  State,  and  the  plaintiff  having  now  in  coi^  made 
proof  of  the  demand  mentioned  in  the  complaint  [or,  if  the 
defendant  is  a  nonresident,  the  defendant  being  not  a  resident 
of  this  State,  the  plaintiff  having  now  in  court  made  proof  of 
the  demand  mentioned  in  the  complaint],  and  [A.  T.,  the 
agent  of]  the  plaintiff'  having  now  in  court  been  examined  on 
oath  respecting  any  payments  that  have  been  made  to  the 
plaintiff,  or  to  any  one  to  his  use,  on  account  of  such  demand 
[or  refer  to  referee's  report;  see  last  Forni],  whereby  it  ap- 
pears that  no  such  payments  have  been  made  [or,  if  any 
were  made,  state  the  am,oimf] ;  and  the  plaintiff  having  pro- 
duced an  undertaking  with  [two  sureties],  approved  by  the 
court,  that  he  will  abide  the  order  of  the  court  touching  the 
restitution  of  any  estate  or  effects  which  may  be  directed  by 
the  judgment  to  be  transferred  or  delivered,  or  the  restitution 
of  any  money  that  may  be  collected  under  or  by  virtue  of  the 
judgment,  in  case  the  defendant  or  his  representative  applies 
and  is  admitted  to  defend  the  action,  and  succeeds  in  the 
defense :  *  Now,  on  filing  said  affidavit  of  A.  T.,  and  said 
undertaking  [continue  as  tn  Form,  14:bhfrom  the  §]. 

Enter:  [signature  of  judge  Tyy  initials  cf  name  and  title."] 


Form.  No.    1471. 

Judgement  thereon.'* 
[Title  of  action.] 

On  motion  of  A.  T.,  it  is  hereupon  adjudged  that  the 

'  Stillwell  V.  Tomlinson,  36  JT.  J.         *  It  is  better  to  recite  the  proceed- 

L.,  359.  And  see  Vol.  I,  p.  368.  ings  as  in  last  Fonn,  and  add, "  and  the 

'  See  30  Abb.  W.  C,  57.  court  having  ordered  judgment  there- 

'  Required  by  N.    Y.   Code  Civ.  on  as  follows; "  then  continuing  as  in 

Pro.,  §  1216.  this  Form. 
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plaintiff  A.  B.  recover  against  the  defendant  T.  Z.  the  sum  of 
dollars,  together  with  dollars  costs  and  disburse- 

ments, amounting  in  the  whole  to  dollars. 

[Date.]  [/Signature  of  ], 

Clerk. 


G.    m    FORECLOSURE. 
Form  No,  1472. 

Affidavit  to  proceedings  in  foreclosure,  on  moving  for  judgment,  or 
for  preliminary  reference  to  compute. 

[Title  of  court  and  action.] 
[  Ye/ime.] 

A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  [the  managing  clerk  for]  the  plaintiff's  attor- 
ney herein. 

II.  That  this  action  is  brought  to  foreclose  a  mortgage  on 
land  situate  in  ,  in  the  county  of  .* 

III.  That  the  whole  amount  of  the  mortgage  is  due  [or,  if 
mt  all  due,  say:  That  dollars  of  the  principal  of  said 
mortgage  is  due,  with  interest  from  the  day  of  , 
18  ,  and  that  the  residue  of  the  principal  is  to  become  due  as 
follows :                  dollars  on  the                day  of                  next 

IV.  That  the  summbns  and  complaint  herein  have  been 
duly  served  on  the  defendant  W.  X.  more  than  twenty  days 
since,  as  appears  by  the  affidavits  of  O.  P.  and  Q.  R.  annexed, 
and  the  summons  and  notice  of  object  of  action  have  been 
duly  served  upon  the  defendant  Y.  Z.  more  than  twenty  days 
since,  as  appears  by  the  affidavit  of  O.  P.  annexed.^ 

V.  That  none  of  the  said  defendants  have  [appeared  or] 
put  in  an  answer  or  demurrer  [except  the  defendant  W.  X., 
whose  answer  admits  the  right  of  the  defendant  as  stated  by 
the  complaint^],  and  there  are  no  infant  defendants  [except 

'  K  brought  by  leave  or  by  guar-  person  making  the  above  affidavit, 

dian  ad  litem,  allege  the  fact.    See  the  appropriate  allegations  may  be  in- 

Vol.  I,  pp.  550-589.  serted  above,  Instead  of  referring  to 

'  See  forms  of  those  affidavits,  &c.,  affidavits  annexed. 
Ml, pp.  627,  &c.,  639,  &c.,  680,  681,         »  N.  7.  Gen.  Rules.  No.  60.  0/I888. 
<*c.  If  the  service  was  made  by  the 
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the  defendant  T.  Z.,  who  is  an  infant,  and  has  by  his  guardian 
ad  Utem  duly  appointed  herein  by  order  of  the  day  of  , 
18  ,  interposed  the  usual  general  answer,  not  controverting  any 
material  allegation  of  the  complaint]. 

VI.  That  none  of  the  defendants  are  absentees  [except  the 
defendant  W.  X.,  who  has  been  served  by  publication  as  afore- 
said— OTf  who  has  appeared  by  W.  T.,  his  attorney]. 

YII.  That  due  notice  of  the  pendency  of  this  action,  a 
copy  whereof  is  hereto  annexed,  was  filed  in  the  office  of  the 
clerk  of  [more  than]  twenty  days  since,  and  at  or  after 

the  time  of  filing  the  complaint,  as  required  by  law.* 

VIII.  \^If  there  has  been  amend/ment,  state  it  as  thus ;]  and 
that  since  the  filing  of  said  notice  the  summons  and  comj51aint 
in  this  action  have  not  been  amended  by  making  new  parties 
to  the  action,  or  so  as  to  afiEect  property  not  described  in  said 
notice,  except  by  substituting  the  name  of  the  defendants  U. 
V.  and  T.  V.  in  place  of  the  words,  "  the  heirs  of  W.  V., 
deceased,  whose  names  are  unknown ; "  and  that  by  order  of 
this  court,  entered  on  consent  of  all  parties,  the  day  of 

,  18      ,  said  summons,  complaint,  and  notice  oi  lik 
pendens  was  duly  amended  accordingly  on  the  day  of 

,18     . 

IX.  \If  any  defendant  has  apjpea/red  ,■]  That  notice  of  this 
application  has  been  duly  given  to  the  defendant  W.  X.  [o?*, 
has  been  waived  by  the  defendant  W.  X.,  as  appears  by  nis 
notice  of  appearance  hereto  annexed]. 

X.  \If  am,  order  separate  from  the  Judgment  is  ashed  for, 
and  the  a/pplication  is  ex  pa/rte,  add:  That  no  previous  appli- 
cation, dec,  as  on  p.  2,]  \Signatw6?^ 

[JuratJ] 

Form  No.  1473. 
Notice  of  application  thereon.' 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  summons  and  complaint 
herein  [here  speeify  other  papers  relied  on,  as  thus:  the 

>  As  to  requisites  of  Us  pendens,  davit  to  the  point  produced  on  apply- 

see  p.  13  of  this  Volume.  ing  for  judgment.    Id. 

It  it  is  intended  to  take  a  ref  erehce         "  As  to  place,  see  note  5  on  p.  751. 

to  compute  and  apply  for  judgment  The  catise  need  not  be  put  on  the  cal- 

afterward,    this   allegation   may   be  endar.    iT.  Y.  Gen.  BuUs,  No.  60,  oj 

omitted  now,  and  a  certificate  or  affl-  1888. 
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notice  of  no  personal  claim,  and  notice  of  pendency  of  action, 
heretofore  filed  herein,  and  the  order  appointing  a  gnardian  ad 
litem  for  the  infant  defendants  heretofore  entered],  and  upon 
the  affidavit  of  A.  T.,  a  copy  of  which  is  hereto  annexed,  the 
undersigned  will  apply  *  to  this  court,  at  a  special  term  thereof, 
to  be  held  [at  chambers]  at  the  court  house,  in  the  city  of 
,  on  the  day  of  ,  18    ,  at  o'clock  in  the 

noon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard  [for  an  order  of  reference  ^  to  compute  the  amount  due 
to  the  plaintiff,  and]  for  the  relief  demanded  in  the  complaint, 
with  costs  and  an  extra  allowance,  and  for  such  other  and 
further  relief  as  may  be  just. 

[Date.]  [Signature  and  office  address  of], 

[AMress]  To  ,  Plaintiff's  attorney. 

Attorney  for  defendant  [who  has  appeared]. 


Form  No.  1474. 
Order  of  reference  to  take  proof,   &c. 

[Title  (court  order)  amd  recitals,  according  to  the  casej  see  Form 
493,^.  4.] 

Oedeeed,  that  it  be  referred  to  E.  T.,  Esq.,  of  , 

eounsellor-at  law,  to  compute  the  amount  due  to  the  plaintiff, 
for  principal  and  interest  on  the  bond  and  mortgage  set  forth 
in  the  complaint  in  this  action  [and  the  amounts  due  to  such  of 
the  defendants  as  are  prior  incumbrancers']. 

\  Where  the  whole  is  not  due,  add:  and  also  to  compute  the 
whole  amount,  due,  and  yet  to  become  due,  secured  by  said 
mortgage,  and  remaining  unpaid,  with  interest ;  and  to  ascer- 
tain the  situation  of  the  mortgaged  premises,  and  whether  the 
same  can  be  sold  in  parcels  without  prejudice  to  the  interests 
of  the  parties  ;  and  if  he  shall  be  of  opinion  that  a  sale  of  the 
said  premises  in  one  parcel  will  be  most  beneficial  to  the  par- 
ties, then  that  he  report  his  reasons  for  such  opinion— a»a  if 
th&re  is  a  quesUon  among  the  defendants  as  to  the  order  in 
which  parcels  should  le  sold,  may  add: — and  also  to  examine 
and  determine  the  order  in  which  the  said  parcels  should  be  , 
sold  for  the  payment  of  the  plaintiff's  demand,  in  view  of  the 
equitable  right  of  the  parties.] 

[  Where  any  defendants  are  infants  having  answered  gener- 

'  An  order  to  show  cause  may  be         '  The  court  have  power  to  grant 
taken.    Blatchford    «.    Thomal,    1    iudgment  without  reference. 
MmtUy  Lm  Bui,  36.  *  See  18  Abb,  N.  C,  368. 
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(dly,  or  are  absentees,  add:  and  also  to  take  proof  of  the  facts 
and  circumstances  stated  in  the  complaint ;  and  to  examine  the 
said  plaintiff  or  his  agent  on  oath  as  to  any  payments  that  may 
have  been  made.] 

Enter :  [signai/u/re  and  title  of  jvdge  ly  initidkl\ 


Form  No.  1475. 
Report  preliminary  to  judgment  of  foreclosure. 

\^Tttle  of  court  and  action.] 

To  the  Court  of 

Pursuant  to  an  order  of  this  court,  entered  [w,  dated]  the 
day  of  5 18     ,  whereby  it  was  referred  to  me 

[stating  concisely  the  otgect  of  the  reference'],  I  respectfully 
report  *  : 

I.  That  before  proceeding  to  act  thereunder,  I  was  first 
duly  sworn  faithfully  and  fairly  to  determine  the  questions 
referred  to  me,  and  to  make  a  just  and  true  report  thereon 
according  to  the  best  of  my  understanding. 

II.  That  I  have  computed  the  amount  now  due  to  the  plaintiff 
in  this  action  as  aforesaid,  and  that  the  amonnt  so  due  on  the 
said  bond  and  mortgage,  for  the  principal  and  interest,  up  to 
and  including  the  day  of  the  date  of  this  report,  is 
dollars,  and  the  schedule  marked  A,  hereto  annexed  as  a  part 
of  this  report,  contains  a  statement  and  account  of  the  princi- 
pal and  interest  moneys  due  to  the  plaintiff  as  aforesaid,  the 
period  of  the  computation  of  the  interest,  and  its  rate. 

[  Where  the  whole  is  not  due,  add ;]  III.  That  I  have  com- 
puted the  amount  secured  to  be  paid  by  said  bond  and  mort- 
gage, and  which  remains  unpaid,  but  not  yet  due,  with  interest 
thereon  to,  and  including  the  day  of  the  date  of  this  ray  report, 
and  the  same  is  dollars ;  and  the  schedule  marked  B,  hereto 
annexed  as  a  part  of  this  report,  contains  a  statement  and  account 
of  the  said  principal  and  interest  moneys  respectively,  the  pe- 
riod of  the  computation  of  the  interest,  and  its  rate. . 

[JBor  other  clauses  suitable  to  various  eases,  see  JPonns  14Y6 
io  1478  {below).] 

[Date.]  [Signature  of], 

Referee. 

Schedule  A, 
Abstract  of  Documentary  Evidence. 
One  bond,  dated  the  day  of  ,  18    ,  made  by 

W.  X.  to  A.  B.,  in  the  penal  sum  of  dollars,  to  secure 
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the  payment  of  the  sum  of  '  dollars,  on  the  day 

of  J  18     ,  with  interest  at  the  rate  of  per  centum 

per  annum.    Marked  Exhibit  A. 

One  mortgage  of  even  date  with  said  bond,  made  by  "W". 
X.  and  T.  Z.  to  A.  B.,  as  collateral  security  for  the  payment  of 
the  amount  mentioned  in  the  condition  of  the  said  bond,  and 
acknowledged  the  day  of  j  18    ,  and  recorded  in 

the  office  of  the  clerk  \pr,  register]   of  county,  in 

Liber       of  Mortgages,  page        ,  on  the  day  of  , 

18    .    Marked  Exhibit  B. 

[Signature  qfl, 

Referee. 
Schedule  B.     \If  jprmcvpal  is  not  due.] 

The  same  bond  and  mortgage  mentioned  in  Schedule  A. 
Principal  sum  secured  and  unpaid,  but  not  yet  due,      $ 
[Interest  thereon  from  the  day  of  ,  18     ,  to 

the  day  of  >  18    ,  being  years 

and  days,  at  per  cent,  per  annum,] 


Whole  amount  secured  and  unpaid,  but  not  yet  due  [in- 
cluding interest  thereon  to  this  day],        .        .       $ 
Whole  amount  already  due  as  per  Schedule  A  . 


Total  due  and  yet  to  become  due,  with  interest  to  this 

day  of  J  18     , $ 

[^Signature], 

Referee. 
[^a^dcmf  to  fling  notice  of  pendency  was  not  presented 
on  applying  for  reference,  present  it  or  cl&rWs  certificate  with 
this  r^ort.'] 


1476-1478.     STATEMENTS   OF   FINDINGS   SUITABLE   FOR 
FOREGOING   REPORT   IN   PECULIAR   CASES. 

1476.  [  Where  the  premises  cannot  he  sold  in  parcels,  add  .•]  IV.  That  I  have 
ascertained  the  situation  of  said  mortgaged  premises,  and  am  of  the  opinion 
the  same  cannot  be  sold  in  parcels  without  injury  to  the  interests  of  the  par- 
ties, for  the  reason  that  [the  said  premises  consist  of  a  single  house-lot  and 
dwelling  thereon,  in  the  city  of  ,  ■which  cannot  be  divided]. 

1477.  [Or  where  the  premises  should  he  sold  in  pa/rcds,  add  .•]  FV.  That  I 
have  ascertained  the  situation  of  said  premises,  and  find  [here  state  condition, 
m  thms:\  that  they  consist  of  a  small  farm  within  the  limits  of  the  village  of 
M.;  antt  that  the  defendant  Y.  Z.,  after  giving  the  mortgage  in  suit,  upon 
the  whole  tract,  laid  out  a  portion  of  the  tract  which  fronts  upon  a  new 
street  of  said  village,  in  house-lots,  a  diagram  of  which  lots  is  annexed,  and 
marked  Schedule  C.    That  the  mortgagor  subsequently  sold  lot  numbered  1 
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to  the  defendant  W.  X.,  and  at  a  still  later  date  sold  lot  numbered  2  to  the  d^ 
fendant  U.  V.  That  the  remaining  lots  are  vacant,  and  that  upon  a  sale  they 
■will  not  probably  produce  enough  to  satisfy  the  judgment  herein.  That  the' 
other  portion  or  said  farm  can  be  sold  separately  without  prejudice  to  the 
defendants,  but  will  not  probably  produce  more  than  enough  to  satisfy  the 
judgment  herein,  and  cannot  advantageously  be  divided  for  the  sale.  And 
I  therefore  am  of  opinion  that  the  part  of  the  mortgaged  premises  not  so  laid 
out  in  lots  should  be  first  sold,  and  afterwards,  if  necessary  to  resort  to  the 
residue,  they  should  be  sold  in  the  following  order  :  first,  lots  S  and  4;  sec- 
ond, lot  3;  third,  lot  1.] 

1478.  [  Where  there  a/re  infania  hcmng  answered  generaMy,  or  absentee  de. 
fendants,  add ;]  V.  That  I  have  taken  proof  of  the  facts  and  circumstances 
stated  in  said  plaintiff's  complaint,  and  have  examined  the  said  plaintiff  \pr, 
and  the  plaintiff  being  now  abroad  in  ,  have  examined  his  agent,'  M. 

N.]  on  oath  as  to  any  payments  which  may  have  been  made  to  him  or  to  any 
person  for  his  use,  on  account  of  the  demand  mentioned  in  said  complaint, 
and  which  ought  to  be  credited  thereon,  and  such  proofs,  except  those  which 
are  documentary,  and  such  examinations,  are  annexed  as  a  part  of  this  re- 
port, and  marked  Exhibits  A  and  B,  and  I  am  of  opinion  that  the  facts  and 
circumstances  stated  in  said  complaint  are  true. 


D.   JlTDGlIKlrT  FOB  WANT   OF  BBPLT. 

Form    No.    1479. 
Affidavit  of  no  reply,  &c.,  to  move  for  judgment." 

{^Title  of  court  amd  action.} 
[  Venue."] 

Z,  T.,  being  duly  sworn,  says :  ^^^ 

I.  That  he  is  the  defendant's  attorney  j^^Haction.    That 
the  answer  herein  was  served  on  the  plaintHj^Borney  on  the 
day  of  ,  18     [and  an  order  of  thB  coiirt  requiring  a 

reply  thereto  within  days  was  served  on  him  on  the 

day  of  ,  18    ],  and  that  no  copy  of  any  reply  or  demurrer 

thereto  has  been  served  on  deponent.  ISignature.] 

[Jurat.'] 

Form  No.  1480. 

Notice  of  motion  (or  order  to  show  canse)  for  judgment  on  feiilnre 
to  reply  or  demnr  to  answer. 

[Title  and  commencement,'  see  Form  1456]  for  an  order 
that  for  want  of  a  reply  cr  demurrer  the  defendant  have 

>  Frith  V.  Cooke,  53  L.  T.  R,  N.    the  clerk  on  admission  of  cause  of 
8.,  798.  action  less  admitted  counter-claim,  see 

'  For  form  of  judgment  entered  by    Form  1067,  p.  496. 
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judgment  against  the  plaintiff  [for  dollars]  upon  the 

counter-claim  set  forth  in  the  answer  herein  [and  may  add: 
and  thst  a  reference  be  ordered  to  compute  the  amount  due  the 
said  defendant  upon  the  counter-claim  set  forth  in  the  answer 
herein — or,  to  take  the  account  of — desoribing  it — or,  that  a 
writ  of  inquiry  be  issued  herein  to  the  sheriff  of  to 

assess  the  damages  due  the  defendant  under  the  counter-claim 
set  forth  in  the  answer  herein,  and  that  the  report  of  said 
referee— or,  the  verdict  on  said  inquisition — be  returned  to  this 
court  for  its  further  action],  and  for  such  other  and  further 
relief  as  shall  be  just,  with  the  costs  of  the  action  and  this 
motion.  [Signature  am,d  office  address  qf\ 

[Bate.]  Attorney  for  [moving  party']. 

[Address]  To  , 

Attorney  for  [moving  party]. 


Form  No.  1481. 
■  Order  for  judgment  for  want  of  reply  or  demnrrer  to  counter-claim. 

At  a  special  term  [cfec,  as  in 
Form  493,  p.  4,  of  this  Vol.]. 
[Title  of  action.] 

On  reading  ^^L  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ^^^^IS    ,  and  the  defendant's  answer  herein, 
setting  up  a  cofl^Hiaim  [or,  with  an  order  requiring  plaintiff 
to  serve  a  repy  tWreto  within  days],  having  been  duly 

served  on  the  plaimiff  more  than  twenty  days  since,  and  no 
reply  or  demurrer  having  been  interposed  by  the  plaintiff: 
Now,  on  motion  of  T.  Z.,  attorney  for  defendant,  and  after 
hearing  A.  T.  [or,  and  on  reading  and  filing  proof  of  due 
notice  of  this  motion,  and  no  one  appearing]  for  plaintiff  in 
opposition, 

Oedeeed,  that  judgment  be  entered  herein  in  favor  of 
the  above-named  defendant  against  the  above-named  plaintiff 
for  the  sum  of  dollars  [and  may  order  writ  of  inquiry  or 

Teference,  or  state  other  relief  sought;  and  see  Forms  1462  to 
1466,  and  Forms  under  Judgment],  besides  the  costs  and 
disbursements  of  this  action,  together  with  ten  dollars  costs  of 
this  motion. 

Enter :  [signature  of  judge  hy  initials  of  na/me  and  title.^ 


768  ABBOTT'S  NEW  PRACTICE. 

Form  No.  1482. 
Judgment  on  failure  to  reply  or  demur  to  answer. 

[Title  of  cov/rt  and  action.'] 

The  defendant  in  this  action,  having  duly  served  his  answer 
on  the  day  of  last,  setting  up  a  counter-claim  to  the 

plaintiff's  cause  of  action,  and  the  plaintiff  having  failed  to 
reply  or  demur  thereto  [and  if  writ  of  inquiry  or  reference 
has  been  held,  recite  it;  see  Forms  1462  to  1466] :  l^ow,  on 
motion  of  T.  Z.,  attorney  for  defendant. 

It  is  ADJUDGED,  that  said  defendant  recover  [tfec,  staimg 
relief  \  [Signatttre  of  derk] 

[Date.] 
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•       AKTICLE    III. 
Trial  of  Issues  of  Law  [Demueeee]. 


F0EM8, 

(1483  )  Notice  of  trial  of  demur- 
rer. 

(1484  )  Note  of  issue  on  trial  of  de- 
murrer. 

(148l>  I  Decision  on  demurrer  —  by 
findings  overruling  demur- 
rer. 


(1486.)  The  same  ;  findings  sustaining 
demurrer. 

(1487.)  Another  form  of  decision  on 
demurrer — by  order. 

( 1488.)  Interlocutory  judgment  on  de- 
murrer. 

(1489.)  Order  for  final  judgment  on 
demurrer. 


Form  No.  1483. 
Notice  of  trial  of  demurrer.' 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  issue[s]  of  law  herein  will  be 
brought  to  trial  at  a  special  term  of  this  court  *  [or,  at  a  circuit 
court],  appointed  to  be  held  in  and  for  the  county  of  , 

at  the  city  hall,  in  the  city  of  [or,  at  the  court  house  in 

the  town  of  ]?  on  the  first  Monday  [or  other  first  day  of 

iemi]  of  next,  at        o'clock  in  the  forenoon  of  that  day, 

unless  the  same  has  been  previously  tried. 

[Bate.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 


Form  No.  1484. 
Note  of  issue  on  trial  of  demurrer.' 

[Name  of  court  and  term.] 


A.  B.,  plaintiflF, 

against 
T.  Z.,  defendant. 


A.  T.,  plaintiff's  attorney. 

Issue  of  law. 
Td  Z.,  defendant's  attorney. 


Issue  joined  [date].     [In  case  of  issue  passed  without  post- 


'  For  some  variations  of  the  above 
Form,  adapted  to  peculiar  cases,  see 
Form  1490. 

-In  the  N.  T.  Supreme  Court, 
issues  of  law  must  be  tried  at  a  circuit 
vr  a  special  term,  according  as  the 
rules  prescribe.  N.  Y.  Code  Civ.  Pro., 

Vol.  n.— 49 


§  976.  The  notice  in  this  respect 
should  conform  to  the  actual  practice 
of  the  court  for  which  the  notice  is 
given.  See  Osborne  v.  City  of  Detroit, 
28  Fed.  Bep.,  385. 

8  JV.  F.  Code  Civ.  Pro.,  §§  978,  979. 
Local  rules  should  also  be  noticed, 
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ponement,  add:   but  date  of  issue  as  of — specifying  date  when 
passed.']  • 

Number  of  cause  on  previous  calendar  263  \pr,  Not  on 
previous  calendar]. 

Plaintiff's  [w,  defendant's]  notice. 
[Demurrer.]  [Signature  and  office  address  of  attorney.] 


Form  No.  1485. 

Decision  on  demurrer — by  findings '  overruling  demurrer. 

[Title  of  court  am,d  action.] 

The  issue  of  law  raised  by  the  demurrer  of  the  defendant 
T.  Z.  to  the  complaint  herein,  coming  on  to  be  heard  by  the 
court  at  a  special  term  held  by  the  undersigned — and  after 
tearing  Z.  T.,  Esq.,  of  counsel  for  defendants,, in  support  of  the 
demurrer,  and  A.  T.,  Esq.,  of  counsel  for  plaintiffs,  in 
Opposition,  and  due  deliberation  being  had  thereon,  I  decide 
and  find  as  follows : 

Conclusions  of  Law.' 

*  I.  That  the  said  complaint  states  facts  sufficient  tq 
constitute  a  cause  of  action.  \Pr,  none  of  the  grounds  of 
demurrer  assigned  by  the  defendant  are  sufficient  to  entitle  him 
to  any  judgment  herein.] 

\_If  leave  to  answer  is  not  given]  II.  That  plaintiff  is  en- 
titled to  final  judgment  overruling  said  demurrer  and  for  the 
relief  demanded  in  the  complaint  herein,  with  costs  to  be  ad- 
justed by  the  clerk  \leaA)e  to  move  on  affidavits  forlea/oe  to  an- 
swer may,  in  the  discretion  of  the  court,  te  given  as  thus:  but 
said  defendant  to  have  the  right  within  five  days  after  the 
service  of  a  copy  of  this  order  to  move  for  Ifeave  to  withdraw 
his  demurrer  and  to  answer  the  complaint  upon  payment  of 
said  costs].  ,  ,  . 

[Or  if  leave  to  answer  is'  granted:]  II.  That  plaintiff  is 
entitled  to  an  interlocutory  judgment  which  shall  adjudge  that 

such  as  that  of  Chemung  county  (iV.  '  JfT.  Y.  Code  Gvo.  Pro.,  S|  1010, 

T.  Gen.  Rules,  1876  [Runfeed.],  277),  1031.    See  note  in  21  Abb.  N.  0.,  on 

that  if  the  cause  is  in  equity  or  pre-  Decisions  on  Demuireri 
ferred,  the  note  of  issue  must  state         '  Findings  of  fact  are  not  neces- 

the  facts ;  and  that  in  Albany  county  sary.    Dunham  v.  Cudlipp,  94  N.  T., 

(jei.,  273)  notes  of  issue  must  designate  139,133.    But  may  be  desired,  and 

whether  the  cause  is  for  argument  or  are  not  objectionable,  in  final  judg- 

for  trial.  ment  absolute. 
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the  demurrer  is'  overruled,:  with  costs  to  be  adjusted  by  the 
clerk  and  included  in  said  interlocutory  judenaent,  and  shall 
direct  that  in  case  the  defendant  does  not,  within  twenty  days 
after  service  of  a  copy  of  such  interlocutory  judgment  on  his 
attorney  with  notice  of  its  entry  f  answer  the  complaint,  and 
pay  said  costs  to  plaintiff  or  his  attorney,  §  then  plaintiff  may 
enter  final  judgment  against  said  defendant  as  follows  [stating 
if— or,  for  the  relief  demanded  in  the  complaint,  cmd  may 
add:  and  for  that  purpose  that  the  plaintiff's  damages  be  as- 
sessed by  a  jury  and  that  a  writ  of  inquiry  issue  to  the  sheriff 
of  the  county  of       — naming  place  where  action  was  triable  ^]. 

[In  either  ease  add:']  III.  And  [  hereby  direct  judgment 
to  be  entered  as  aforesaid.        [Signature  arid  title  of  judge.'] 

[Date.] 


Form  No.  1486. 

The  same ;  findings  sustaining  demnrrer. 

[As  in  last  Form  to  the  *,  continuing:  I.  That  said 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action — or  otherwise,  accordi/ng  to  the  tenor  of-  the  demurrer.] 

11.  That  defendant  is  entitled  to  final  judgment  sustaining 
the  demurrer  and  dismissing  the  complaint  with  costs. 

[fir  if  leoAie  to  amend  is  granted:  II.  That  defendant  isi 
entitled  to  an  interlocutory  judgment  which  shall  adjudge  that, 
the  demurrer  is  sustained  with  costs  to  be  adjusted  by  the  clerk; 
and  included  in  said  interlocutory  judgment,  and  shall  direct: 
that  in  case  the  plaintiff  does  not  within  twenty  days  after 
service  of   a  copy  of   such  interlocutory  judgment  on  Ms 
attorney  with  notice  of  its  entry,  f  file  and  serve  an  ameaded 
complaint  ^  and  pay  said  costs  to  defendant  or  his  attorney,  § 
then  defendant  may  enter  final  judgment  against  plaintiff  sus- 
taining the  demurrer  and  dismissing  the  complaint  with  costs.] 

'Seep.  754,  or  may  direct  refer-  such  complaint  so  as  to  state  facts 

ence.   M.  sufficient   to   constitute   a-  cause-  of 

'' If  severance  is  allowed  it  may  be  action],  and  at  the  same  time -pay  to 
directed  by  substituting  for  the  words  the  respective  attorneys  f  orjthe  demur- 
between  the  \  and  the  §  the  following;  ring  defendants  the  costs  of  each  of 
divide  this  action  into  '  separate  saiddemurrers,  to  be  adjusted  (permis- 
actiona,  and  serve  on  the  attorney  for  sion  so  to  divide  the  action ;  and  to 
each  defendant  respectively  a  copy  amend  the  complaint  being  hereby - 
of  the  complaint  in  the  action  affect-  wanted  to  the  plaintiff)-;  then, fc  MH 
ing  such  defendant  [and  amend  each  T.  Code  Cim.  Pro.,  §  Wi- 
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[In  either  case  add  /]    III.  And  I  hereby  direct  judgment 
to  be  entered  as  aforesaid.        ^Signature  and  title  of  judge.'] 
[Date.] 

Form  No.  1487. 
Another  form  of  decision  on  demurrer — ^by  order.' 

At  a  special  term  [cfca,  as  in 
Form  493,  p.  4]. 
[Title  ofccmse.l 

This  action  having  been  duly  brought  to  trial  on  the  issue 
of  law  joined  herein,  and  after  hearing  A.  T.  in  support  of  the 
demurrer,  and  T.  Z.  [or,  after  proof  of  due  notice  of  trial  to 
the  ,  and  no  one  appearing]  in  opposition ;  now,  on 

motion  of  A.  T.,  for  , 

Oedeeed,  that  said  demurrer  be  sustained  \pr,  overruled], 
and  that  defendant  [or,  plaintiff]  have  leave  to  enter  interlocu- 
tory judgment  thereon  for  ,  but  with  leave  to  the  plaint- 
iff [or,  defendant]  to  amend  the  complaint  [or,  answer — or,  re- 
ply— or,  to  withdraw  said  demurrer  and  answer]  within  twenty 
days  after  entry  and  service  of  such  judgment  on  payment  of 
costs  to  be  taxed  and  included  in  such  judgment. 

[May  add  direetiorbs  for  final  judgment;  see  two  lad 
Forms.]  Enter :  [signature  of  judge  in  full  with  title.] 


Form  No.  1488. 
Interlocntory  judgment  on  demurrer.' 

[Title  of  court  am,d  cause.] 

*  This  cause  having  been  regularly  brought  on  for  trial 
upon  the  issues  of  law  formed  by  plaintiff's  complaint  and  de- 
fendant's demurrer,  at  a  special  term  [or,  circuit],  held  by  Hon. 
J.  K.,  one  of  the  justices  of  this  court,  who  having  heard  the 
parties  by  their  counsel,  and  after  due  deliberation  hsfS  duly 
made  and  filed  his  decision  in  writing  directing  interlocutory 
judgment  to  be  entered  f  to  the  following  effect,  now  on  motion 
of  A,  T.,  attorney  for  [plaintiff],  it  is 

'  Such  an  order  has  generally  been         ^  Entry  of  interlocutory  judgment 

treated  as  a  suflScient  "  decision  "  of  is  necessary.    Liegeois  ».  McCrackan, 

the  issue;  but  the  previous  Forms  are  33  Sun,  69 ;  appeal  dismissed  in  83 

preferable.  iV:  F..  634. 
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Adjtjdged  and  decreed  [proceed  aocording  to  directions 
of  findings  or  order  for  judgment}} 

[Serve  copy  with  notice  of  entrg.'] 


Form  No.  1489. 
Order  for  final  judgment  on  demurrer.' 

At  a  special  term  [c&c,  as  in 
Form  493,  p.  4]. 
[Title  of  the  cause.] 

[As  in  last  Form  from,  the  *  to  the  f ,  continuing  thus  ;]  con- 
taining a  direction  that  if  defendant  should  not  within  twenty- 
days  pay  costs  and  answer,  final  judgment  should  be  entered  to 
the  following  effect,  and  said  interlocutory  judgment  having 
been  duly  entered  and  served,  and  defendant  not  having  elected 
to  answer,  and  his  time  to  do  so  having  expired  [if  application 
was  made  to  the  court  on  the  default,  recite  it,  and  the  order 
wnd  the  assessment  or  reference  had  if  any;  see  Forms  1461 
1462]. 

[Continue  as  in  other  Forms.] 

[Judgment;  see,  for  entm/  hy  the  clerJc,  1455 ;  a/nd  Forrns 
1466,  \^T\,f(yr  entry  hy  order  of  the  court.] 

[Serve  copy  of  judgment,  with  notice  of  entry,  to  limit  time 
to  pppeal.] 

'  It  is  common  but  quite  superfiu-  copy  of  the  judgment  whenever  it  is 

ous  to  recite  the  findings  at  length,  brought  in   question   by  appeal  or 

They  must  be  annexed  to  the  judgment  otherwise,  or  ofEered  in  evidence, 
roll  (JT:  T.  Code  Om.  Pro.,  §  1337),  and  ^  N.  T.  Code  Civ.  Pro.,  §  1222. 
form  a  necessary  part  of  a  certified 
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AETICLE    IV. 

Peoobedings  ih  Case  of  Trial  bt  Juet. 

Section  I.— Bringing  on  the  trial. 

II. — Various  proceedings  iNciDENTAii  to  the  trial. 
Illi— Verdict,  an»  motion  fob  new  trial. 
IV. — Case,  and  exceptions. 
V. — Costs,  and  judgment. 


SECTION    I. 

BEINQING    ON  THE   TEIAL. 

FoBMS.  be   inserted   in  foregoing 

(1490.)  Notice  of  trial.  Form. 

(1491.)  Affidayit  of  merits  to  prevent  (1602.)  Order  postponing  trial. 

inquest.  (1503.)  Stipnlation,  on  putting  cause 
(1492.)  The    same — made  by   coun-'  over  for  the  circuit,  that  it 

sel.  shall  not  abate  by  death 

(1493.)  Note  of  isfeue  for  trial  of  fact.  (1B04.)  Notice  of  motion  for  a  special 
(1494.)  Notice  of  motion   to  strike  j"ry. 

cause  from  calendar.  (1605.)  Order  for  a  special  jury. 

(1495.)  Affidavit  to  move  to  place  on  (1506.)  Notice  ofstrilong  special  jury, 

short  cause  calendar.  where  order  does  not-sx  the 

(1496.)  Affidavit  to  oppose  motion  to  time. 

place  on  short  cause  calen-  f  1506a.)  Motion  for  foreign  jury. 

dar.  (1607.)  Order  at  special  term  trans- 
(1497.)  Notice  of  motion  to  put  cause  ferring  cause  to  be  tried  by 

on  short  cause  calendar.  jury. 

(1498.)  Affidavit  to  move  for  post-  (1608.)  Stipulation  that  issues  be  tried 

ponement.  by  a  jury. 

(1499-1601.)  Statements  suitable  to  (1509.)  Order  thereon. 

Form  No.  1490. 
Notice  of  trial.' 

[Title  of  court  and  cause.] 

/Please  take  notice,  that  the  above  cause  will  be  brought  to 
trial;  [if  plaintiff'' s  notice,  add:  and  an  inquest  taken  therein] 
at  [if  tooe  moved  on  a  particular  day,  s'mstitutefor  the  word 
"  at "  the  da,y,  as  thus:  !6n  the  first  day  oJ|]  the  next  circuit  [or, 
next  special  term — o?*,  trial  tevvD.\—or,  in  the  county  court,  the 

»  N.  T.  Code  Civ.  Pro.,  §  977. 
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next  teFKij— of  this]  court/appointed  to  be  held  in  and  for  the 
county  of  ,  at  the  county  court  house  [or,  city  hall]  in 

:the  town  [or,  city]  of  ,  on  titie         day  of  ,18  \  [if  a 

\.premous  notice  has  heen  served  for  a  tfirm  notyet  ended,  at  whidh 
\MesMsem<vy  possibly  be  reached,  add:  unless  the  same  has  been 
then  already  tried*].      1 

[If  preference  is  asTced^  odd  or  serve  a  separate  notice,  say- 
ing:} And  an  application  will  be  made  to  the  court,  at  the 
opeiiinff  thereof,  for  leave  to  move  the  same  as  a  preferred  cause 
[and  if  the  right  io  a  preference  depends  upon  facts  which  do 
not  appear  in  the  pleadings  or  other  papers  upon  which  the 
cause  is  to  be  tried,  add:  on  the  grounds  shown  in  the  aceom- 
panying  affidavit],  at  the  same  time  a  motion  will  be  made  to 
gi^e  this  action  preference  upon  the  calendar,  because  [stating 
reason  as  thus:'\  executors  are  the  sole  plaintiffs.^  . 

[If  judgment  is  to  be  at  the  same  time  ashed  against  defend- 
ants who  have  appeared  and  failed  to  plead,  may  add:  and  at  the 
same  time  application  will  be  made  for  judgment  and  an  assess- 
ment of  damages^  against  the  defendant  W.  X. 

[Date,  signaPures,  addresses,  cfec,  as  in  -Form  Wo.  1494.] 

Form  No.  1491. 
Affidavit  of  merits  to  prevent  inqaest.' 

Title  of  court  and  action.'] 
Venue.] 

T.  Z.,  being  duly  sworn,  says : 

That  he  is  the  de^fendant®  in  the  above-entitled  action,  and 
that  he  has  fully  and  fairly  stated  the  case '  to  ,  his 

'  Unnecessary  in  the  first  district  ments  in  the  U.S.Circuit  Court  for  the 

and  in  the  county  of  Kings.where  only  Southern  District  of  Kew  York,  see  its 

One  notice  of  trial  is  necessary.    If.  Y.  rules  Nos.  23,  35,  36. 
Code  Civ.  Pro.,  §  977.  '  If  not  by  the  defendant,  state  rea- 

^^  See  pp.  639,  630,  of  this  Volume,  son,  and  deponent's  relation  to  the 

^  K  7.  Code  Cm  Pro.,  §g  789, 791,  cause  so  as  to  show  his  means  of 

793.  Required  by  local  rule  in  Oneida  knowledge. 

county  {Rule,  of  Ma/rek,  1881) ;  Oiionda-  '  It  iswise  to  follow  the  settled  form 
^acouuty(ifMZ«  0/1881)  Itissafeprac-  of  an  affidavit  of  merits,  as  slight  devia- 
nce also  In  other  courts.  The  court  has  tinns  have  been  held  to  render  the  affl- 
inherent  power  to  grant  a  preference  ir-  ,  davit  insufficient.  In  general  it  should 
respective  of  the  statute.  See  Studwell  State  that  defendant  has- "fully  and 
a  Chatter  Oak  Ins.  Co.,  19  Eun,  137,  fairly  stated  the  case  to  his  counsel." 
Tvhere  the  clause  was  held  unnecessary.  See  Onondaga  County  Bank  «.  Shep- 
Sniith   p.  Keepers,  5  Cm  Pro.    B.  herd,  19  TTarad,  10;  Bleecker«.  Storms, 

2  fiiw. -FV. ,  161 :  Cary  «.  Livermore,  «a  , 


"  May  modify  according  to  Form  170.    Stating  that  the  party  has  fully 

1456.  Stated  "his  case,"  or 'this  case,"  has 

'  Not  necessary  in  equity  cause,  been  held  sufficient  under  old  Rule  61 

Devlin®.  Shannon,  8  .ffitm,  531.  Nor  in  of,  the 'Supreme  Court.    Brownell  ®. 

any  caseifthe  answer  is  terifled.  N.t.  Marsh,  33  Wend.,  636;  and  see  Brown 

Code  Gill.  iVo.,§  980.    As  to  require-  «.  Masten,  3  Eim,  Pr.,  18T,  195,    So, 
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counsel,  who  resides  at  No.        ,  in  street,  in  the         of 

,  and  that  he  has  a  good  ^  and  substantial  defense  on  the 
merits  *  to  the  action,^  as  he  is  advise4  by  his  said  counsel  after 
such  statement,^  and  verily  believes  to  be  true.* 

[Jurat.']  '  [Signature.] 


Form  No.   1492. 


The  same — made  by  counsel. 


[Commencement  a/nd  conclusion  as  in  other  cases.] 

That  he  is  the  attorney  and  counsel  of  the  above-named 
defendant  T.  Z.,  retained  to  defend  this  actio'n,  and  that  from 


stating  that  the  party  has  fully,  &c., 
"  stated  the  facts  of  this  case,"  has 
been  held  sufficient ;  it  implies  that  he 
has  stated  all  the  facts  which  make  the 
whole  case.  Jordan  «.  Garrison,  6 
How.  Pr.,  6.  But  stating  that  he  has 
fully,  &c.,  stated  the  facts  of  Ms  case 
— has  stated  Ms  case  in  this  cause — 
has  fuUy,  &c.,  stated  Ms  defense — ^has 
stated  the  facts  of  his  defense,  or  the 
like,  is  insufficient.  Morgan  «.  Mc- 
Donald, 70  Oal.,  33;  Fitzhugh  »  Tru- 
ax,  1  Hill,  644;  Brownell  ®.  Marsh, 
23  W«w(i.,  636;  Richmond®.  Cowles, 
2  Bill.  359;  Ellis  «.  Jones,  6  now.  Pr., 
296;  Totnpkins  v.  Acer,  10  id.,  809; 
Rickards  v.  Swetzer,  3  id.,  413;  t  Code 
B.,  117. 

So,  under  old  Rule  61,  a  statement 
that  the  party  "has  made  a  full  and 
fair  statement  of  all  the  facts  of  the 
case  in  the  above  cause  to,"  &c.,  "  as 
far  as  the  facts  have  come  to  his 
knowledge,  and  he  believes  them  to 
exist,"  was  insufficient.  If  the  party 
cannot  comply  with  the  language  of 
the  rule,  he  should  disclose  his  ex- 
cuses. Brown  v.  St.  John  and  Tou- 
sey,  19  Wend.,  617. 

1  "  Full"  defense  is  not  equivalent 
for  "  good."  Bank  of  Utica  «.  Root, 
4  Hill,  535. 

^  As  to  whether  the  words  "  on  the 
merits"  are  strictly  necessary,  see 
Briggs  «.  Briggs,  8  Johns.,  449;  Meech 
v.  Calkins,  4  BiU,  534;  Tompkins  v. 
Acer,  10  How.  Pr.,  809. 

*  Stating  a  defense  to  "the  de- 
mand," or  "the  bond,"  or  "note,"  or 
"  declaration,"  is  held  not  sufficient. 


Meech  v.  Calkins,  4  Hill,  534;  Mason 
8).  Moore,  3  How.  Pr.,  70 ;  Chemung 
Canal  Bank  ®.  Supervisors  of  Che- 
mung, id.,  162 ;  Durant  v.  Cook,  id., 
43 ;  Howe  ».  Hasbrouck,  id.,  67.  So 
of  a  statement  that  defendant  "has 
a  good  and  substantial  defense  upon 
the  merits  to  the  whole  or  some  part 
of  the  plaintiff's  demand."  Chemung 
Canal  Bank  v.  Supervisors  of  Che- 
mung, id.,  163. 

*  In  general  the  affidavit  should 
show  the  advice  of  counsel.  Swart- 
wout  V.  Hoage,  16  Johns.,  3 ;  Bruen  «. 
Adams,  3  Cai.,  97;  Cannon  ®.  Titus,  5 
Johns.,  855 ;  Hart  v.  McGarry,  1  H(m. 
Pr.,  74;  and  see  N.  T.  Qen.  Rules, 
Nos.  33,  34.  But  it  has  been  held  that 
when  the  affidavit  sets  forth  the  facts 
relied  on  as  merits,  so  that  the  court 
can  see  that  there  are  merits,  absence 
of  oath  to  advice  of  counsel  may  be 
excused. 

'  The  fact  that  the  advice  was  after 
the  statement  is  essential;  but  if  these 
words  are  omitted  it  wUl  be  deemed 
implied  by  the  form  of  the  preceding 
allegations.  Brown  v.  Seys,  3  How. 
Pr.,  376. 

« An  affidavit  that  deponent  "is 
advised  by  said  counsel  that  said 
defendants  have  a  good  and  substan- 
tial defense  to  said  suit  on  the  merits, 
which  advice  deponent  believes  to  be 
true,"  was  held  insufficient,  in  Brittan 
V.  Peabody,  4  Hill,  61. 

So  of  an  affidavit  in  which  the 
word  "believed"  was  used  instead  of 
"  believes  "  to  be  true.  Wharton  t. 
Barry,  1  How.  Pr.,  60. 
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the  statement  of  the  case  in  this  action,  made  to  deponent  by- 
defendant  Y.  Z.,  deponent  verily  believes  that  defendant  has  a 
good  and  substantial  defense  upon  the  merits  to  the  cause  of 
action  set  forth  in  the  complaint  [or  to  some  part  thereof^]. 

[Add   also  reason    why    the    affida/oit   ts    not   made  hy 
defendant?'] 

Form  No.  1493. 
Note  of  issue  for  trial  of  fact.' 
\Ncmie  of  court  amdj&rm.'] 


A   Tj      1  ■  +•«?  I      -^'  '^•5  plaintiff's  attorney. 

A.  a.,  plamtitt,  /issue  of  fact.  Tridble  by  jury  [or, 

.  [  by  court  without  jury], 

agamst  V  rj,_  ^_^  attorney  for  defendant 

f  W  X 

W.  X.  and  Y.  Z.,  defend- 1  t.   Z.,   attorney  for   defendant 
ants.  1  Y   Z 


Last  pleading  served  the        day  of  ,18     [in  a  caiise 

which  has  been  passed  without  postponement,  add:  but  date  of 
filsue  to  be  as  of — specifying  date  when  passed}. 

Number  of  cause  on  previous  calendar,  263  [or,  Not  -on 
previous  calendar].  [Preference  is  claimed — stating  in  what 
class  and  on  what  ground.^']  [In  I^.  Y,  City  Court,  add: 
Cause  noticed  for  term^o?-,  for  the  day  of 

next.^]  Plaintiff's  [or,  defendant's]  note. 

[Signature  and  office  address  of  attorney.] 


Form  No,  1494. 
Notice  of  motion  to  strike  cause  from  the  calendar.' 

[TiUe  of  court  and  cause.] 

Take  notice,  that  on  the  affidavit,  of  which  a  copy  is  herewith 

1  This  .qualification  is  allowed  in  ^  N.  Y.  Code  Git.  Pro.,  S§  Q"??,  &c. 

counsel's  affidavit  for  the  purpose  of  See  notes  on  p.  769,  and  see  local  rules, 

flbtaining  extension  of  time  to  answer,  ^Eequired  by  local  rules  in  the 

by  S.  Y.  Gen.  Sules,  No.  24,  of  1888.  supreme  court  in  the  counties  of  Mon- 

'  Griel  «.  Buckius,  (Pa.,  1887)  4  roe,  Oneida,  Onondaga,  Sara^Jga. 

Qmir.  Sep.,  507;  Miller  ».  Hooker,  3  ^  N.  Y.  Code  Git.  Pro.,  §  3163. 

Em.  Br.,  134.  '  Motions  to  strike  a  cause  from 
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served  on  you  [and  upon  the  pleadings — and  tnention  amyoiht 
papers  relied  on],  the  undersigned  will  move  the  coart,  at  a 
special  term  thereof  \pr,  at  a  circuit],  to  be  held  at  [c6c.],on  the 
day  of  ,  or  as  soon  thereafter  as  counsel  can  he  heardj 

for  an  order  that  this  cause  be  stricken  from  the  [state  which] 
calendar  of  this  court,  with  costs  of  this  motion  [if  on  the 
ground  of  irregularity  specify  it] . 

[Date.]  [oignattcre  and  office  addvess  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 


Form  No.  1496. 
Affidavit  to  move  to  place  on  short  cause  calendar. 

[Title  of  court  and  cause.] 
[  Venue.] 

A.  T.,  being  duly  sworn,  says  : 

I.  That  he  is  the  [attorney  for  the]  plaintiff  in  this  action, 

II.  That  this  action  is  upon  contract,  and  is  founded  upon 
[state  iriefy  the  cause  of  action], 

III.  That  the  answer  merely  denies  the  allegations  of  the 
complaint. 

[Or,  III.  That  the  answer  alleges — herestatelriefy  the  new 
matter  alleged — and  sets  up  no  other  new  matter— ma^  add,  if 
so :  *  and  this  deponent  has  reason  to  believe,  and  doesTjelieve, 
that  the  defense  so  made  is  made  only  for  the  purpose  ofdelay, 
the  reasons  for  which  belief  are  as  foWoifrR— stating  them.] 

IV.  That  this  cause  is  now  on  the  general  calendar,  and 
numbered        ,  and  has  been  duly  noticed  for  trial  by  deponent. 

V.  That  this  deponent  believes  that  the  trial  of  this  action, 
if  placed  upon  the  special  circuit  calendar,  is  not  likely  to 

the  calendar,  or  to  correct  the  calen-  or  retaining  it,  that  no  forms  of 

dar,  are  usually  made  at  the  opening  general  usefulness  can  he  given.   The 

of  court,  and  without  requiring  formal  motion  being  made  before  the  court 

previous  notice.    Cases  sometimes  oc- .  on  whose  calendar  the  cause  is,  the 

cur,  however,  in  which  a  notice  of  affidavit  need  not  state  that  the  cause 

motion  is  advisable.  The  affidavits  to  is  on   the  calendar.    Herkimer  06. 

support  and   oppose  these   motions  Bk.  v.  Devereux,  5  Eill,  9. 
must,  <X  necessity,  vary  so  much  with         '  This  clause  is  required  by  some 

the  facts  relied  upon  as  ground  for  localrules;  in  others  it  is  an  altemac 

striking  the  cause  from  the  calendar,  tive  ground  for  the  motion. 
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occupy  more  than  one  hour  {mdicatmg  reason,  as  thus  :  as  the 
produetion  and  proof  of  the  note  above  mentioned,  and  proof 
of  the  amount  of  interest,  is  all  the  evidence  requisite  to  be 
offered  by  the  plaintiff  to  establish  his  case — or  otherwise  state 
naiwre  of  emdence,  numh&r  of  witnesses,  cfee.,  tending  to  show 
that  the  cause  can  he  tried  within  an  hour]. 

[Jurat.]  [Signature.] 

Form  No.  1496. 
AfSdavit  to  oppose  motion  to  place  on  short  cause  calendar. 

[TiUe  of  court  and  cause.] 
[  Venue.] 

Z.  T,,  of  ,  being  duly  sworn,  says : 

I.  That  he  is  the  [attorney  for  the]  defendant  in  this  action. 

II.  That  the  answer  alleges  [here  state  Iriefy  any  new 
matter  alleged] . 

III.  That  the  defense  interposed  is  not  made  for  the 
purpose  of  delay,  but  is  made  in  good  faith,  and  deponent 
beUeves  the  same  can  and  will  be  fully  established  on  the  trial. 

IV.  That  this  deponent  believes  that  the  trial  of  this 
action  is  likely  to  occupy  more  than  one  hour,  for  the  reason 
that  [here  state  any  fads  tending  to  show  that  more  thorn  an 
hmrmay  he  consumed  in  the  trial;  as  thus:  the  defendant 
disputes  the  genuineness  of  his  alleged  signature  to  the  note  on 
which  the  action  is  brought,  and  a  large  number  of  witnesses 
must  be  examined  upon  that  question  ;  and  defendant  expects 
to  show  by  the  testimony  of  the  defendant  himself,  and  of  J. 
J.,  K.  L.  and  M.  IS.,  that  such  signature  is  not  in  the 
handwriting  of  defendant,  and  by  the  testimony  of  S.  T.  and 
U.  v.,  that  it  is  an  imitation  of  defendant's  handwriting,  and 
was  affixed  to  said  note  by  C.  B,,  a  son  of  the  plaintiff]. 

[Ju/rat.]  [Signature.] 

Form  No.  1497. 
Notice  of  motion  to  put  cause  on  short  cause  calendar. 

[Title  ef  court  and  cause.] 

Please  take  notice,  that  upon  the  pleadings  herein,  and  an 
'^    ^.t,  with  a  copy  whereof  you  are  herewith  served,  the 
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undersigned  will  move  this  court  at  chambers  [or,  at  a  speefal 
term — or,  at  the  next  circuit],  to  be  held  at  the  ,  m  the 

of  ,  on  the        day  of  ,18    ,  at  the  opening  of 

the  court  on  that  day,  that  this  cause  be  set  down  for  trial  as  a 
short  cause,  upon  the  [special  circuit]  calendar,  or  for  such  other 
and  further  relief  as  may  be  just, 

[Date.']  [Signature  and  office  address  of], 

[Addres8\  To  ,  Attorney  for 

Attorney  for 


Form  No,  1498. 
Affidavit  to  move  for  postponement.' 

[Title  of  court  and  cause.] 

[  Venue."] 

A.  B.,  of  ,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  [or,  defendant]  in  this  action, 

[II.  Jf  the  affida/oit  is  hy  defendant:  That  deponent  has 
fully  and  fairly  stated  the  case  to  T.  Z.,  his  counsel,  who  resides 
at  Not        ,  in  street,  in  the  of  ,  and  that  he 

has  a  good  and  substantial  defense  on  the  merits  to  the  action, 
as  he  is  advised  by  his  said  counsel  after  said  statement,  and 
verily  believes  to  be  true.]       '• 

III.  That  M.  N.  is  a  material  witness  for  deponent,  without 
the  benefit  of  whose  testimony  deponent  cannot  safely  proceed 
to  the  trial  of  said  action,  as  he  is  advised  by  his  counsel,  after 
fully  and  fairly  stating  to  him  what  he  expects  to  prove  by  said 
witness,  and  as  deponent  verily  believes.  [If  one  postponemmt 
has  teen  had,  go  on  amd  state  what  facts  it  is  expected  to  jpr<we 
hy  the  witness.] 

TV.  [State  excuse  for  not  having  witness  present;  see  next 
two  Forms.]  [Signattire.] 

[Jurat.] 


STATEMENTS  SUITABLE  TO  BE  INSERTED  IN  FOREGOING 

FORM. 

1499.  iSiekness.] — IV.  That  the  said  witness,  who  resides  at  ,  was, 

on  the  10th  day  of  March  last  past,  duly  subpoenaed  to  attend  the  trial  of  this 
action;  but  that  since  the  service  of  the  said  subpoena  he  has  become  seriously 
iU,  and  is  now  wholly  unable  to  attend  this  court,  or  be  present  at  the  trial  of 

'  For  the  rules  on  this  subject  and    authorities,  see   Abb.  !Fr.  Brief  for 

,  c.  L 
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this  action  in  its  order  on  the  calendar.  But  deponent  has  been  informed  by 
R.  S.,  the  physician  attending  the  said  witness,  and  verily  believes,  that  the 
.said  witness  will  be  able  to  attend  this  court  by  the  time  of  the  next  circuit, 
appointed  to  be  held  at  [tfec.]. 

1500.  Absence  from  ^Stoife.]— IV.  That  the  said  witness  is  not  in  attendance, 
and  that,  two  weeks  before  the  first  day  of  the  present  circuit,  deponent  went 
to  the  residence  of  said  witness,  in  the  town  of  Berlin,  in  the  county  of 
Rensselaer,  for  the  purpose  of  subpoenaing  him  to  attend  as  a  witness  in  said 
action,  at  said  circuit;  that  he  there  learned  that  said  witness  had  unexpect- 
edly left  home  the  day  before,  in  order  to  go  to  the  State  of  Ohio,  and 
intended  to  remain  there  about  two  months;  and  deponent  further  says,  he 
had  no  reason  to  believe  said  witness  was  going  to  be  absent  from  home, 
until  he  learned  it  when  he  went  to  subpcena  said  witness,  as  aforesaid; 
and  deponent  further  says,  he  expects  to  be  able,  and  intends  to  procure 
the  attendance  of  said  M.  N.  as  a  witness  in  this  action  at  the  next  circuit 
court,  appointed  to  be  held  at  [tfec], 

1501.  AlseTice  of  party. — Affidavit  will  be  ly  attorney,  and  state  facts  as 
*to.-]— I.  That  the  defendant  is  a  resident  of  this  State,  and  is  master  of  the 
ship  "  Ocean  Queen,"  and  has  been  absent  from  this  State  since  last, 
on  a  voyage  to  New  Orleans,  from  which  he  will  probably  return  about  the 

day  of  next. 

n.  That  in  the  opinion  of  this  deponent,  he  cannot  safely  proceed  with 
the  trial  of  this  action  in  the  absence  of  said  defendant,  who  is  thoroughly 
acquainted  with  all  the  facts  in  controversy  in  this  action,  and  without 
whose  aid  and  assistance  it  will  be  impracticable  for  deponent  to  properly 
prepare  for  trial  herein. 

m.  That  before  said  defendant's  departure  from  this  State,  as  aforesaid, 
he  had  not  time  fully  to  apprise  deponent  of  the  facts  of  the  case  and  the 
names  and  residence  of  his  witnesses. 

\^Add  oath  to  merits;  see  II  in  Form  1498.] 


Form  No.  1502. 
Order  postponing:  trial. 

At   a   special  term   [cfeo. — or, 
circuit — (S;g.,  as  in  Fottti 
493,  J?.  4]. 
\T%tU  of  cause.] 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
day  of  J 18     ,  and  after  hearing  Z.  T.,  of  counsel  for 

T.  Z.,  and  A.  T.,  of  counsel  for  A.  B.  in  opposition  ;  now,  on 
motion  of  Z.  T.,  attorney  for  defendant : 

Oedeeed,  that  the  trial  of  this  action  be  postponed  until  the 

instant  [or,  to  the  circuit],  on  payment  [this  day]  of 

ten  dollars  costs  and  the  fees  of  plaintiff's  witnesses  and  other 

taxable  disbursements  already  made  or  incurred,  and  which  are 

rendered  ineffectual  by  the  adjournment,  which  are  hereby 
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adjusted  af  dollars  besides  said  $10  [w,  which  are  to  be 

taxed  by  the  clerk].  [Here  state  other  terms,  if  amy,  imposed 
such  as  :'\  This  order  is  made  on  condition  that  defendant 
consent  that  the  testimony  of  M.  N.  be  taken  conditionally 
before  R.  F.  as  referee,  on  days'  notice. 


Enter :  [signature  of  judge  ly  initials  ofnams  cmd  title.] 


Form  No.  1603. 

Stipulation,  on  putting  cause  over  for  the  circuit,  that  it  shall  not 
abate  by  death,  &c.' 

[Title  of  court  and  cause.'] 

It  is  hereby  stipulated  by  and  between  the  parties  to  the 
above-entitled  action : 

I.  That  at  any  time  hereafter  [or,  between  the  day  of 

and        of  ,18    ],  on  a  notice  of  [ten]  days  to  the 

[defendant's]  attorney,  the  testimony  of  may  be  taken 

by  the  [plaintiff]  before  M.  N.,  of  ,  as  a  referee  for  such 

purpose,  at  his  oflSce  in 

II.  That  in  case  of  the  death  of  the  plaintiff  herein,  before 
final  judgment  and  determination  of  this  action,  the  alleged 
cause  of  action  shall  survive,  and  any  verdict  and  judgment 
thereon  shall  be  regarded  as  if  rendered  in  plaintiff's  lifetime. 

III.  That  in  case  of  the  death  of  said  plaintiff  before  the 
final  determination  of  said  action,  the  personal  representatives 
of  said  plaintiff  be  substituted  as  a  party  plaintiff  herein  by 
order  to  be  entered  upon  filing  this  stipulation. 

[Date.]  [Signatnt/res  of  attorney.] 


Form  No.  1504. 
Notice  of  motion  for  a  special  jury.' 

[Title  of  court  and  cause.] 

Take  notice,  that  an  affidavit  of  which  a  copy  is  herewith 
served  upon  you,  and  upon  the  pleadings  [specify  amy  other 

'  This  Form  is  sustained  by  Cox  t.  «  A  special  or  struck  jury  is  or-' 
The  N.  T.  Central,  &c.,  R.  R.  Co.,  63  dared  only  in  important  cases,  and 
N.  T;  414.  upon  special  circumstances,  and  now 
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miners  if  relied  on]  in  this  action.,  the  undersigned  will  move 
tke  court,  at  a  special  term  to  be  held  [at  chambers  ^]  at  the 
court  house  in  ,  in  the  county  of  [or,  at  the  city 

hall  in  the  city  of  ],  on  the  day  of  ,  18    ,  at 

o'clock  in  the  forenoon  of  that  day,  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  that  a  special  jury  be 
struck  for  the  trial  of  this  action,  and  for  such  other  or 
further  relief  as  may  be  proper. 

[Date.l  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  . 

'  Attorney  for 


Form  No.  1505. 
Order  for  a  special  jury.' 

[Title  {anirt  order)  and  recitals,  according  to  the  case;  see  Form, 
493,  _p.  4.] 

Oedbbed,  1.  That  a  special,  jury  be  struck  for  the  trial  of 
this  action  [and  that  the  parties  hereto,  for  that  purpose,  attend 
before  ,  at  ,  on  the        day  of  ,18    * — may 

add  if  officer  is  interested:  and  that  M.  N.  and  N.  O.,  hereby 
appomted  as  two  disinterested  persons,  strike  said  jury]. 

2.  Tliat  the  jurors  selected  attend  at  the  [next]  circuit  court 
in  and  for  the  county  of  ,  at  the  opening  of  the  court  on 

the       day  of  ,  18     .* 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.'] 

very  rarely  even  in  such  cases.    Eor  '  If  stay  is  asked  for,  move  tlie 

the  grounds  on  which,  in  particular  term  or  justice  upon  whose  calendar 

cases,  special  juries  have  been  ordered  the  cause  is.    Walsh  v.  Sun  Mut.  Ins. 

orrefused  in  this  State, see  Spencer  ®.  Co.,  17  Abb.  Pr.,  356;  s.  o  ,  3  Babt., 

Sampson,  1  Gai.,  49S;   Hartshorn  v.  646. 

Gelston,  3  id.,  84;  s.  c,  Col.  &  O.  Under iV.F.  Code  Civ. Pro..%\O^Z, 

Cfes.,  434;  Livingston  «.  Cheetham,  1  application  for  this  order  may  be  made 

Johns.,  Si;  Thomas  ».  Eumsey,  4*<f.,  in  an  action  in  the  supreme,  or  a 

482;  Genet  ».  Mitchell,  id.,  186;  New  superior  city  court,  and  must  be  made 

Windsor  Turnpike  Co.  ».  Ellison,  1  to  the  court,  and  upon  notice.  As  the 

W.,  141;  Patchin  v.  Sands,  10  Wend.,  order  "must  specify  the  term,"  and 

670;  Livingston  v    Smith,  1   Johns.,  may  specify  the  particular  day  in  the 

141;  Anonymous,  id.,  314;  Wright  a.  term  when  the  jurors  must  attend,  it 

Columbian  Ins.  Co.,  3  id.,  311;  Pouch-  is  evident  that  the  application  should 

er  ft  Livingston,  3  Wend.,  396;  Nes-  be  promptly  made. 

mith  V.  Atlantic  Ins.  Co.,  8  Abb.  Pr.,  '     «  JV.  F.  Code  Civ.  Pro..  %  1063,  and 

423;  Walsh  v.  Sun  Mut.  Ins.  Co.,  17  see  139  North.  Am.  Bev.,  7,  where  the 

ii;  356;  s. c,  3  Bobt,  646 ;~  People  v.  practice  is  disapproved. 

MoGuire,  43  How,  Pr.,  57;  People  «.  '  This  clause  may  be  omitted;  see 

Tweed,  50  id.,  362.    See,  also,  for  the  .  ne?:t.  Form. 

statutory  rules  on  the  subject,  If.Y.  '  *  This  maybe  first  day  of  term  or  a 

(M$  Oiv.  Pro,,  §  1063,  &c.  later  day. 
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Form  No.  1506. 
Notice  of  striking  special  jury,  where  order  does  not  fix  the  time. 

\_Title  of  court  and  cause.] 

Please  take  notice,  that  the  undersigned,  will  attend  be- 
fore the  [clerk]  of  the  county  of  ,  at  his  office  in  the 
city  [or,  town]  of            ,  for  the  purpose  of  having  the  special 
jury  struck  for  the  trial  of  this  action,  on  the        day  of 
18     ,  at  o'clock  in  the         noon  of  that  day. 

I)aie.]  [/Signature  and  office  address  of\ 

[Address]  To  ,  Attorney  for 

Attorney  for  , 

Form  No.  1606a. 

Motion  for  foreign  jury. 

[Adapt  from  last  Forms.'] 


Form  No.  1507. 
Order  at  special  term  transferring  cause  to  be  tried  before  a  jury.' 

At  a  special  term  [cfee.,  as  in 
Form  493,  jp.  4]. 
[Title  of  action.] 

This  cause  having  been  placed  upon  the  calendar  of  this 
court  for  trial  by  the  [plaintiff],  and,  upon  reading  the  pleadings, 
it  appearing  to  the  court  that  it  is  of  right  triable  by  jury ; 
Now,  on  motion  of  Z.  T.,  Esq.,  attorney  for  defendant: 

Oedeeed,  that  it  be  struck  from  the  calendar  of  this  court 
[and  that  the  clerk  of  this  court  be  directed  to  place  it  on  the 
circuit  calendar]. 

Enter :  [signature  of  judge  hy  initials  of  name  and  titled] 


1  For  motion  for  trial  by  jury,  sought  to  have  an  equity  cause  or 
where  part  of  the  issues  are  so  triable  issues  therein  tried  by  jury,  see  Trial 
as  matter  of   right,  or  ■where  it  is    by  the  Cotjet. 
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Form  No.  1608. 
Stipulation  that  issnes  be  tried  by  jury,' 

[TiUe  of  court  and  action.'] 

It  is  hereby  stipulated  between  the  parties  to  this  action, 
*  that  the  f oUowing  stated  questions  of  fact  [or,  the  questions 
of  fact  stated  in  the  annexed  order],  arising  [upon  the  plead- 
ings] in  this  action,  shall  be  tried  by  a  jury,  and  that  an  order 
[w,  the  annexed  order]  for  the  trial  thereof  at  may  be 

entered  hereon  by  either  party  without  further  notice. 

[Date.'\  [Signatures  of], 

Attorney  for  plaintiffs. 
Attorney  for  defendant. 


Form  No.  1509. 
Order  on  consent  for  the  trial  of  issues  by  a  jury. 

At   a  special  term   [cfec,  as  in 
[Fom„  493,  p.  4]. 
[Tiih  of  action.] 

On  reading  and  filing  the  annexed  stipulation  in  this  action, 
signed  by  the  respective  attorneys  therein  [or  otherwise  reciting 
papers  on  which  the  order  is  made],  and  on  motion  of  : 

Oedeeed  [o6c.,  as  in  Form  1508  from  the  *,  or  Form  1603]. 


SECTION    II. 

VAEIOXrS  PROCEEDINGS  INCIDENTAL   TO   TRIAL. 

FoEMS.  (1513.)  Order  granting  leave  at  trial 

(1510.)  Affidavit  of  service  of  sub-  to  withdraw  a  juror  and 

poena.  amend. 

(1511.)  The  same — in  case  of  several  (1514.)jAnother  Form — striking  out 

witnesses.  parties. 

(1612.)  Order  on  the  minutes  allowing  (1615.)  Undertaking  in  action  upon 

amendment  on  terms,  ana  lost  negotiable  paper. 

postponement. 

_  '  For  proceeding  by  motion,  see  be  so  tried  by  consent.    Carr  «.  Carr, 

Forms  under  Tbial  by  Coukt.    The  52  N.  T.,  251. 
Whole  issues  or  a  particular  issue  may 

Vol.  II.— 50 
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Form  No,  1510. 
Affidavit  of  service,  of  subpoena.' 

[Title  of  court  and  cause.'] 
Yenue.1 

0.  D.,  being  duly  sworn,  says  that  on  the        day  of  , 

18  ,  he  served  the  within  subpoena  personally  upon  E.  F.,  the 
person  therein  named  as  witness,  by  then  and  there  exhibiting 
to  him  [or,  her]  the  said  original  subpoena,  and  delivering  to 
him  [or,  her]  a  copy  thereof  [or,  a  subpoena  ticket  containing 
the  substance  thereof,  a  copy  of  which  ticket  is  hereto' 
annexed  \  and  paying  [or,  tendering]  to  him  [or,  her},  at  the 
same  time  and  place,  dollars  and         cents,  as  and  for  his 

[or,  her]  fees  for  traveling  from  ,  which  then  was  the 

residence  of  said  E.  F.,  to  the  place  mentioned  in  said  subpoena, 
and  return  therefrom,  and  for  one  day's  attendance  as  such 
witness.  [Signature,] 

[Jurat.] 

Form  No.  1511. 
The  same — in  case  of  several  witnesses. 

\_Title  of  court  and  cause.] 
[^Yenue.] 

C.  D.,  being  sworn,  says  that  the  witnesses  hereafter  named, 
at  the  times  hereafter  named,  respectively,  resided  at  the  places 
where  they  were  subpcenaed  by  deponent  as  hereafter  stated 
[except  G.  H.,  who  then  resided  at  ].    That  deponent,  at 

the  times  and  places  below  set  forth,  served  the  annexed 
subpoena  personally  upon  the  witnesses  below  named,  by 
exhibiting  said  original  subpoena  to  each  of  such  witnesses,  and 
delivering  to  him  or  her  a  copy  thereof  [or,  a  subpoena  ticket 
containing  the  substance  thereof,  of  which  a  copy  is  hereto 
annexed],^and  paying  to  each  of  them  the  sum  set  opposite  [or, 
next  below]  his  [or  her]  name,  viz. : 

On  E.  F.,  at  No.  street,, in  ,  K  Y.,  on  the 

day  of  J 18     ,  amount  paid,  %  , 

[and  so  on] 

as  and  for  the  traveling  fees  of  such  witnesses  respectively,  from 

1  JSf.  7.  Code  Civ.  Pro.,  §§  853, 853.         ^  This  clause,  annexing  copy  of 

For  another  Form,  see  No.  1303,  p.  the  subpoena  ticket  delivered,  is- not 

593.    For  subpoena,  see  Forms  1419^  necessary  unless  the  affidavit  is  made 

1431.    For   affidavit  to  attach,  and  for  the  purpose  of  obtaming  an  afr 

attachment,  see  Forms  1303, 1204.  tachment 


TRIAL,  &o.— IV,  BY  JURY :   INCIDENTAL  PROCEEDINGS.     787 

the  residence  of  each  of  said  mtnesses  to  the  place  mentioned 
in  the  subpoena,  and  return  therfefrotti,  and  one  day's  attendance 
as  such  witnesses.  [Signature.'] 

[Jwfdt.'] 


Form  No.  1612. 

Order  on  the  minutes  allowing  amendment  on  terms,  and  post- 
ponement.' 

At  a  circuit  court  [or,  trial  term 
— cfcc,  as  in  Form  493,  p.  4]; 
[Title  of  cause.] 

This  cause  having  been  brought  on  regularly  for  trial  this 
day,  and  both  sides  having  answered  ''  ready,"  and  a  jury  hav- 
ing been  impaneled  and  the  trial  commenced,  and  the  plaintiff 
Having  examined  his  first  witness,  and  on  cross  examination 
tte  defendant's  attorney  having  discovered  that  his  answer 
served  did  not  admit  of  the  defense  sought  to  be  interposed, 
and  having  moved  in  open  court  for  leave  to  amend  his 
answer,*  and  the  court  having  granted  the  motion,  upon  pay-, 
ment  of  all  costs  and  disbursements  of  the  action  to  the 
present  time,  including  trial  fee  and  jury  fee,  amounting  to 
$142.50,  as  follows  :  [stating  items  as  thus :]  Before  notice  of 
trial,  $25   [ahd   so    on].    And  disbursements,  viz.   [stating 


And  the  said  defendant's   attorney  having  accepted  said 
conditions,  the  cause  was  set  down  for  trial  on        day, 
instant,  the  defendant's  attorney  to  serve  said  amended  answer 
aid  to  pay  said  costs,  «fec.,  by  or  before  the  day  of  , 

18    .    Enter  [cfeo.]. 

'  N.  T.  Code  Civ.  Pro.,  §§  539, 540.  Hun,  583),  and  a  certified  copy  of  the 

The  comt  have  power  to  allow  amend-  order  allowing  the  amendment  is  suf- 

ments  of  the  pleadings  at  the  trial,  flcient  (Jackson  «.  Belknap,  7  Johns., 

Woolsey  v.  Village  of  Rondout,  4  30(J),  unless  it  is  to  bring  in  a  new 

Abb.  Gt.  App.  Dec. ,  639;  Knickerbock-  party. 

er  Life  Ins.  Co.  ».  Nelson,  7  Ahb.  If.         In  case  of  mere  variance,  if  the 

C,  170;  less  fully,  78  iV".  Y.,  187.  adverse  party  is  not  misled,  application 

Amendments  on  the  trial  should  may  be  made  after  judgment  for  leave 

be  put  in  writing,  and  if  not  formal-  to  amend.    Place  v.  Mmster,  65  iV.  Y., 

ly  served  (which  may  be  done  upon  89. 

the  spot,  or  within  reasonable  time),         ^  If  the  other  party  desires  oppor- 

should  be  entered  at  length  in  the  tunity  to  answer  or  reply  anew  he 

minutes.    It  is  now  usual  to  require  should  ask  it  at  the  trial.    Noonan  v. 

service  of  the  amended  pleading,  but  Caledonia  Gold  Mining  Co.,  131  U. 

a  this  is  not  required  by  the  court,  it  8.,  393. 
IS  not  necessary  (Lane  v,  Hay  ward,  88 
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Form  No.  1513, 

Order  granting  leave  at  trial  to  withdraw  a  juror  and  amend. 

At  a  circuit  [or,  trial  term — as  in 
Form  4:98,  p.  4]. 
[Title  of  action.} 

This  cause  coming  on  for  trial,  and  the  plaintiff  desiring 
to  amend  his  complaint  by  substituting  in  the  place  of  the 
express  contract  sued  on,  an  action  to  recover  the  reasonable 
value  of  his  services  [or,  the  defendant  desiring  to  amend  his 
answer  bj  setting  up  an  over-payment  and  demanding  judg- 
ment for  the  amount  thereof],  and  thereupon  the  defendant 
[or,  plaintiff]  refusing  to  go  on  with  the  trial,  claiming  to  be 
surprised  [if  affidavit  of  sv/rprise  was  offered,  recite  it,' as  thus: 
as  appears  by  the  affidavit  of  A.  T.,  verified  this  day] : 

Oedeeed,  that  a  juror  be  withdrawn  and  the  plaintiff  [or,, 
defendant]  be  allowed  to  amend  his  complaint  [or,  answer] 
in  the  particulars  above  recited,  and  that  the  plaintiff  [or, 
defendant]  be  allowed  to  serve  such  amended  complaint  [or, 
answer]  upon  the  attorney  of  the  said  plaintiff  [or,  defend- 
ant] within  [ten]  days  from  the  date  of  this  order  upon  the 
payment  by  the  plaintiff  [or,  defendant]  to  the  said  defendant 
[or,  plaintiff]  or  his  attorney,  within  said  [ten]  days,  of  the 
sum  of  dollars  term  fees,  and         dollars  witness  fees  [or 

as  in  last  Form],  amounting  in  all  to  tbe  sum  of  dollars, 
and  that  the  said  defendant  [or,  plaintiff]  be  allowed,  within 
twenty  days  after  the  service  of  such  amended  complaint  [or, 
answer],  to  serve  his  answer  thereto  [or,  demur  or  reply 
thereto,  if  such  reply  be  necessary  or  proper]. 

And  it  is  further  ordered  that  the  date  of  issue  herein  stand 
as  of  the  day  of  ,  18    .    Enter  [dee.]. 

Form  No.  1514. 

Another  Form — striking  out  parties.' 

This  cause  coming  on  for  trial,  and  the  plaintiff  desiring  to 
strike  out  of  the  complaint  all  charges  in  regard  to  a  con- 
spiracy and  combination  on  the  part  of  the  defendants  John 
Doe  and  Kichard  Roe,  with  the  defendant  Y.  Z.,  as  contained 

'  The  court  have  power  to  strike         An  order  in  this  form  was  affirmed 

out  a  superfluous  defendant  at  the  in  Woodruff  i).  Schneider,  65  How. 

trial.    Bartholomae  v.  Kaufman,  16  iV.,  450. 
Weekly  Dig.,  127. 
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in  the  complaint  herein,  and  desiring  to  proceed  against  the 
said  defendant  T.  Z.  alone  for  the  fraud  as  alleged  in  said 
complaint,  and  a  motion  to  that  effect  having  been  made  by  the 
plaintifE  and  granted,^  and  thereupon  the  defendant  Y.  Z. 
refusing  to  go  on  with  the  trial,  claiming  to  be  surprised  : 

Oedkeed,  that  a  juror  be  withdrawn  and  the  plaintiff  be 
allowed  to  amend  his  complaint  by  striking  out  the  names  of  said 
John  Doe  and  Richard  Roe  as  defendants,  and  all  allegations  in 
r;egard  to  a  conspiracy  and  combination  on  the  part  of  the  said 
defendants  with  the  defendant  Y.  Z.,  and  that  the  plaintiff  be 
allowed  to  serve  such  amended  complaint  upon  the  attorney  of 
the  said  defendant  Y.  Z.  within  ten  days  from  the  date  of  this 
order  upon  the  payment  by  the  plaintiff  to  the  said  defendant 
Y.  Z.,  or  his  attorney,  within  said  ten  days,  of  the  sum  of 
dollars  term  fees  and  dollars  witness  fees,  amounting  in  all 
to  the  sum  of  dollars,  *  and  that  the  said  defendant  Y.  Z. 

be  allowed  within  twenty  days  of  the  service  of  such  amended 
complaint  to  serve  his  answer  thereto. 

And  it  is  further  ordered,  that  the  date  of  issue  herein  be  as 
of  the  same  date  as  formerly,  viz.,  ,  18     [and  that  upon 

the  service  of  the  amended  answer  of  the  said  defendant  Y.  Z. 
this  cause  be  restored  to  the  day  calendar  of  Part  of  this 

court  for  trial]. 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 

Form  No.  1515. 
Undertaking  in  action  upon  lost  negotiable  paper.' 

[Title  of  the  cause.] 

Whereas,  this  action  is  brought  to  recover  the  amount  of 
[or,  a  counterclaim  has  been  interposed  by  the  defendant  in 
this  action,  founded  upon]  a  certain  promissory  note  [or,  bill  of 
exchange — describing  same],  which  said  note  [or,  bill]  was  lost 
while  it  belonged  to  said  plaintiff  [or  defendant],  and  the  said 
plaintiff  [or,  defendant]  desires,  upon  the  trial  of  this  action, 
to  prove  the  contents  thereof  by  parol  or  other  secondary  evi- 
dence : 

Now,  therefore,  we  [A.  B,,  the  plaintiff — or,  defendant — ■ 
and*],  C.  D.,  of  ,  merchant,  and  E.  F.,  of  ,  broker, 

'  The  motion  may  be  riiade  orally         A  bill  or  note  beyond  the  jurisdic. 

■  at  the  trial,  and  is  entered  with  the  Hon  is  not  within  the  statute.    Van 

decision  in  the  minutes,  and  afterwards  Alstyne  ».  Natl.  Commercial  Bk.,  4 

the  order  is  settled  upon  notice.  Ahh.  Ct.  App.  Dec,  449.  Compare  Shil- 

°  In  an  action  on  a  note  accidental-  lito  v.  Robbins,  7  Cinn.  Law  Bui.,  74 
ly  destroyed,  a  bond  is  not  necessary.  '  In  this  case  there  must  be  two  or 

Des  Arts  v,  Leggett,  16  iV.  T.,  582.  more  sureties  {K  Y.  Code  Civ.  Proi, 
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do  hereby  jointly  and  severally^  undertake  and  become  bound 
to  the  defendant  [or,  plaintiff]  in  the  sum  of  [a  sum  to  hejm^ 
ly  the  judge  or  referee,  not  less  thorn  twice  the  amount  of  the 
note  or  MU];  that  the  plaintiff  \pr,  defendant]  will  indemnify 
the  defendant  [o^,  plaintiff],  his  heirs  and  personal  representa- 
tives, against  any  claim  by  any  other  person  on  account  of  said 
note  [or,  bill],  and  against  all  costs  and  expenses  by  reason  of 
such  a  claim.  [Signahres.^ 

[I>Qter\ 

[Achnowledgments  and  affidavits  of  sufficiency  and  ap- 
^oval,  as  in  Forms  495,  496.] 


SECTION   ni. 

VERDICT,   AJJP  MOTION   FOB  KEW  TEIAL. 

I.  Veewots.  (162Sa.)  Order  granting  motion  on 
IfeMis.  tlierminutes  for  new  trial. 

(1516.)  Entry  of  yerdict  upon  a. sin-  (1626.)  AflBdayit  to  move  for  new 
gle  issue  in  an  action  to  trial  on  the  ground  of  mis- 

recover  money  only.  conduct  of  a  juror. 

(161 Y.)  —  foi"  defendant  on  a  counter  (1527.)  —  of  improper  commun^qa- 
claim.  tions. 

(1818.)  —  subject  to  the  opinion  of  (1528.)  —  pf  surprise. 

the  court.  (l629.)  —  of  newly  disppYpred  evi- 

(1519.)  Special  verdict.  dence.  '  ' 

(1520.)  Direction  by  judge  that  jury  (1530.)  Affidavit  in  corroboration, 

answer  special  questions.  (1531.)  Notice  of  motion  for  new  trial 

!1521.)  ^ntry  of  answers  thereto.  — on  case,  or  afBdavit,  or 

1522.)  Entry  of  stay  with  time  to  both. 

make  case,  &c. — ^motion  for  (1532.)  Order  granting  the  motion, 

new  trial — allowance.  (l6S3.)  —  miless  opposing  party  con- 
(1628.)  Affidavit  to  obtain  order  pf  sent^  to  reduce  Verdict, 

arrest  after  yerdict.  (1634.)  Order  denying  the  motion. 

(1536.)  — that  exceptipns  be  heard  at 
II.  Motion  fob  new  teial.  general  term. 

(1624.)  Affidavit  to  obtain  order  to  (1536.)  Notice  of  hearing  of  excep- 
show  caiise  why  a  new  trial  tions  at  general  term, 

should  not  be  ordered  on  (153'?.)  Order  on  exceptions  heard  at 
the  minutes.  general  term  granting. new 

(1526.)  Order  to  show  cause  there-  trial. 

on.  (1588.)  The  same ;  denial. 

I.  VERDICTS. 
Form  No.  1516. 
Entry  of  verdict  on  single  issue  in  action  to  recover  money  only. 
This  action  ^  being  brought  to  trial  before  a  j'ury,  they  find 

§  618),  unless   one  is  a  fidelity  or         '  See  Vol.  I,  p.  461. 
guaranty  company.    Vol.  I,  p.  468.  °  In  the  clerk's  minutes  the  entry 

It  is  not  essential  that  the  party  of  verdict  is  preceded  by  the  names 

also   sign.     N.   T.   Code    Civ.  Pro.,  of  the  jurors  and  witnesses. 
§  811 ;  Vol.  I,  p.  469. 
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a  verdict  for  the  *  plamtiff,  and  assess  the  amount  of  his 
recovery  at  dollars^   [jf  a  case  for  double  damages 

add:  single  damages]  [or,  find  a  verdict  for  the  defendant]. 

Form  No.  1517. 
Entry  of  verdict  for  defendant  on  a  connter-claim. 

This  action  being  brought  to  trial  before  a  jury,  they  find 
a  verdict  for  the  plaintiff  upon  the  first  issue,  and  for  the 
defendant  upon  the  second  issue,  and  assess  the  amount  of  the 
defendant's  counter-claim,  beyond  the  plaintiff's  claim,  at 
dollars. 

Form  No.  1518. 
Entry  of  verdict  subject  to  the  opinion  of  the  court.* 

This  action  being  brought  to  trial  before  a  jury,  the  jury, 
under  direction  of  the  judge,  find  [stating  the  finding  as  in 
previous  cases,  adding:^  subject  to  the  opinion  of  the  court. 


Form  No.  1519. 

Special  verdict.' 

We,  the  jury,  having  been  required  to  find  a  special  verdict 
in  said  cause,  ,do  find  the  facts  in  said  cause  to  be  as  follows  : 

'  If  the  law  allows  double  or  tre-  the  case,  and  submitted  to  the  jury 

ble  damages,  the  verdict  should  be  for   consideration   and  adoption  of 

for  single  damages,  leaving  it  to  the  such  fltidings  as  they  agree   upon, 

court  to  increase    the    sum,  unless  For  the  distinction  between  this  and 

under  a  statute    prescribing  other-  special  questions,  see  ^4S.  Tr.^./<w 

mse.    iC.  T.  Code  Git.  Pro.,  §  1184.  Jury  Cos.,  147. 

*  The  qualification   making  the  A  special  verdict  which  does  not 

verdict  subject  to  the  opinion  of  the  find  a  necessary  fact  is  not  sufficient, 

court  is  not  part  of  the  verdict,  but  although  it  finds  facts  from  which 

follows  the  ent^   of   the   verdict,  the  jury  might  have  found  the  omit- 

Mumforda.  ■Wardwell,  6  FasZZ.,  433.  ted  fact.     La  Frombois  «.  Jackson,  8 

For  the  practice,  see  13  .466.  N.  Cowen,  589 ;  b.  c„  18  Am.  Dec,  463j 

C,  376,  382.  Hill  ®.  Covell,  1  iV.  Y.,  533  ;  Sisson  a. 

Verdict  subj.ect  to  the  opinion  of  Barrett,  3  M.,  406  ;  Langley  «.  War- 

the  court  not  to  be  directed  in  county  ner,  3  id.,  337. 

court.     Johnson  «.  N.  Y.,  Ontario  &  A  fact  not  stated  in  a  special  ver- 

W.  R.  R.  Co.,  30  Sun,  167.  diet  cannot  be  inferred  by  presump- 

'  Sustained  in  Pittsburgh,  &c.,  R.  tion  from  facts  that  are  stated.   Law- 

E.  Co.  ®.  Ruby,  38  Tnd.,  394.  Special  rence  v.  Beaubien,  3  Bailet/,  633 ;  8. 

verdicts  are  drawn  up  by  counsel  on  e.,  33  Am.  Bee.,  155. 

each  side  according  to  their  views  of  But  it  is  not  strictly  necessary  that 
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I.  [S^e  should  follow  statements  of  facts  as  in  a  weU- 
d/rawn  pleading,  or  in  a  judge's  or  referees  conclusions  of 
fact.'l 

If,  upon  these  facts,  the  law  is  with  the  plaintifE,  then  we 
find  for  the  plaintiff,  and  assess  his  damages  at  dollars. 

And  if  the  law  is  with  the  defendant,  then  we  find  for  the 
defendant. 

[^Signaim,re  of\  Foreman. 


Form  No.  1520. 

Direction  by  judge  that  jury  answer  special  questions. 

In  case  you  elect  to  return  a  general  verdict,^  you  will  also 
answer  the  following  questions :  {staUng  them  in  writimg.] 

Form  No,  1521. 
Entry  of  answers  by  jury  to  special  questions. 

The  following  questions  were  submitted  by  the  court  to  the 
jury,  viz. : 

What  was  the  value  of  the  premises  specified  in  the  com- 
plaint on  the  day  of  ,  18     ? 

The  jury  answer :  Kine  thousand  dollars  ($9,000)  [and  so 
on]. 

it  should  contain  facts  admitted  by  refuse  to  allow  them  to  he  put  with- 

the  pleadings;  the  pleadings  and  the  out  this  condition.    Board  of  Comrs. 

verdict,  taken  together,  present  the  ».  Kromer,  8  Ind.,  446,  449,  and  cas. 

legal  questions  to  the  appellate  court,  cit.    Compare  Morse  v.  Morse,  25  id., 

Barto  ».  Himrod,  8  JT.  T.,  483.  156, 163. 

And  facts  admitted  on  the  trial         Nor  to  refuse  to  allow  them  to  he 

may  be  inserted  in  the  verdict  by  way  put  for  answer  in  case  the  jury  find 

of  amendment,  or  a  venire  de  novo  for  specified  party.   Wood  v.  Ostram, 

awarded  to  try  such  facts.     Sleght  v.  29  Ind.,  177,  £85. 
Hartshome,  1  Johns.,  149;  Watson  «.  Each  question  should  he  single, 

Delafleld,  id.,  150.  calling  only  for  a  distinct  fact. 

PlaintifE  must  furnish  a  copy  of         They  may  be  leading.  _   Bice  v. 

the  special  verdict  for  the  court  on  Kice,  6  Ind.,  100,  and  cas.  cit. 
the  application   for  judgment,  and         But  must  not  call  for  evidence  nor 

must  serve  a  copy  on  the  adverse  for  conclusions  of  law.    Hatfield  D. 

party  at  least  eight  days  before  the  Lockwood,  18  Iowa,  296. 
first  day  of  term.    Bute  ^0  of  1888.  For  the  practice,  see  .4JJo«'«  JWoJ 

'  Where  putting  special  questions  Brief  for  Jury  Oases,  185,  and  Murray 

i^  ma,tter  of  right,  it  is  not  error  to  «.  N.Y.  Life  Ins.  Co.,  96  N.  T.,  614. 
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Form    No.    1522. 

Entry  of  stay  with  time  to  make  case,  &c. — of  motion  for  new  trial- 
for  allowance,  &c. 

On  motion  of  the  defendant's  attorney,  ordered  that  the 
defendant,  have  [thirty]  days  to  make  and  serve  a  case  with 
exceptions  [if  extra  time  is  wanted  add :  and  that  plaintiff 
have  days  thereafter  to  prepare   and  serve  proposed 

amendments] ;  and  that  in  the  meantime,  and  until  the  case 
shall  be  settled  and  filed,  all  proceedings  on  the  part  of  plaint- 
iff upon  the  verdict  be  stayed. 

iMotion  far  new  trial.']  Motion  for  new  trial  made  by 
defendant  [state  grounds]  and  denied.  [But  see  Form,  1525a, 
ji.7.] 

[Allowance.]  An  allowance  of  [five]  per  cent,  granted  to 
plaintiff. 

Form    No.    1523. 
Affidavit  to  obtain  order  of  arrest  after  verdict.' 

[Title  and  GommenGement,  stating  grounds  of  arrest,  see  p. 
359,  (SiG.,  of  this  Yolume,  continuing  oy  stating  the  ^proceedings, 
08  thus:]  That  this  cause  was  regularly  brought  to  trial  at  the 
Circuit,  18  ,  before  Hon  J.  K.  and  a  jury,  and  on  said 
trial  the  defendant  admitted  that  the  plaintiffs  were  entitled  to 
recover  [upon  the  grounds  above  alleged]  unless  the  defendant 
qoijld  establish  the  counter-claim  set  up  in  his  answer ;  and  a 
verdict  was  duly  rendered  for  the  plaintiffs  for  the  whole 
amount  claimed,  extinguishing  the  counter-claim.  That  ver- 
dict is  still  in  force.  Judgment  has  not  been  entered.^  An 
order  of  arrest  is  desired  against  the  defendant.  No  previous 
application  for  an  arrest  herein  has  been  made  [except,  cfeo./  see 

P-  2]. 

[Jurat.]  [8ignatv/re.] 

XL  MOTION  FOR  NEW  TRIAL. 
Form  No.  1524. 

Affidavit  to  obtain  order  to  show  cause  why  a  new  trial  should  not 
be  ordered  on  the  minutes. 

[Title  of  cmt/rt  and  act/ion.] 
[  Venue.] 

Z.  T.,  being  duly  sworn,  says :  I.  That  he  is  attorney  for 
the  defendant  herein. 

'  Order  of  arrest  may  be  granted  W.  Y.,  594 ;  Danenbaum  «.  Mandel- 

after  verdict,  or  decision  on  a  trial  by  baum,  16  Weekly  Big.,  502;  iV".  Y. 

the  court,  if  it  be  done  before  final  Code  Civ.  Pro.,  §  558. 
judgment.    Humphrey  v.  Hayes,  94        "  The  ordinary  stay  does  not  pre- 


794  ABBOTT'S  SEW  PRACTICE. 

II.  That  this  action  was  tried  on  the  day  of 
iqst.,  before  Mr.  Justice  J.  K.  and  a  jury. 

III.  [State  how  cause  was  decided  and  ground  of  motion 
as  thus:"]  At  the  close  of  the  evidence  the  court,  on  the  motion 
of  the  plaintiff  and  against  defendant's  objection,  directed  a 
verdict  for  the  plaintiff,  to  which  defendant  thereupon  duly 
excepted,  claiming  that  the  question  at  issue  should  be  submit- 
ted to  the  jury. 

lY.  {State  reason  for  ashing  order  to  sJiow  cause,  and  as  to 
jpremous  a^Ucation,  seep.  2  of  this  Volume.'] 

{Jurat]  [Signature.1 

Form  No.  1525. 

Order  to  show  cause  against  motion  on  th.e  minutes  for  a  new  trial.  ■ 

[Title  of  court  and  cause.] 

On  the  annexed  aflSdavit  let  the  plaintiff  [or,  defendant] 
show  cause  before  me  [or,  before  Hon.  J.  K.'],  at  the  Circuit 
Court  now  in  session  in  and  for  the  [city  and]  county  of  , 
at  the  court  house  in  ,  [or,  at  the  city  hall  in  said  city], 

on  the  day  of  j  18     ,  why,  upon  the  judge's  min- 

utes, a  new  trial  herein  [or  if  the  order  to  show  cause  is  made 
hy  amother  ^udge  than  he  who  tried  the  cause,  say:  why  an 
application  for  a  new  trial  herein  on  the  judge's  minutes  should 
not  be  entertained,  and  if  said  application  is  so  entertained, 
then  why  such  new  trial]  should  not  be  granted "  on  the  ground 

vent  applying  for  arrest.    Lapeous  ®.  stead  of  giving  full  notice.    Where 

Hart,  9  .floM).  JV.,  541.  Or  attachment,  this  is  not  the  case,  an  ordinary  notixie 

Seeman  n.  Reiche,  N.  Y.  Daily  Reg.,  may  be  drawn.  In  practice,  however, 

June  33, 1882.  these  motions  are  frequently  heard 

'  N.   T.  Code   Civ.  Pro.,  %%  998,  without  formal  written  notice  of  any 

999 ;  Standard  Oil  Co.  v.  Amazon  Ins.  kind.    On  the  coming  in  of  the  ver- 

Co.,  79  iV.j;,  506;  affl'g  14iS<re,  619;  diet,  the  party  desiring  to  review  it 

Metropolitan    B.  R.   Co.    ■».  Moore,  applies  orally,  upon  the  spot,  to  the 

131  U.  B.   558 ;     Schmidt   v.  Cohn,  judge  to  hear  a  motion  on  the  min- 

13  Daly,  184;  Hynes  v.  McDermott,  utes,  and  the  judge,  if   disposed  to 

7  Abb.  if.  C,  98  ;  Brown  v.  Brown,  grant  the  request,  designates  a  day 

(Va.,    1887)    3    Boutheastern     Sep.,  for  the  hearing,     s.  P.,  Hansen  «. 

808.  Fish.  37  Wise,  535. 

The  notice  of  motion  on  the  min-         ^  The  motion  must  be  heard  before 

•utes  is  given  in  the  text  in  the  form  the  judge  who  presided  at  the  trial, 

of  an  order  to  show  cause,  because  in  or  some  one  designated  by  him  to 

many  instances,  when  formal  notice  hear  it. 

of  such  a  motion  is  to  be  given,  the         ^  This  is  suflBlcient,  for  it  implies 

near  approach  of  the  close  of  the  cir-  the  setting  aside  of  the  verdict,  &o. 

cuit,  or  the  necessity  of  a  stay  of  pro-  Heinlen  «.  Heilbron,  71  Col.,  557;  12 

ceedings,  will  make  it  desirable  to  Pacijic  Sep.,  673.    s.  p..  Form  1655, 

apply  for  an  order  to  show  cause  in-  note. 
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^^,-,-.-.^  it^  as  thus:  of  the  exceptions^ — or,  because  the  verdict 
Is  for  excessive  damages* — or,  because  the  verdict  is  for  insuf- 
ficient damages* — or,  because  the  verdict  is  contrary  to  the 
evidence'— oj",  because  the  verdict  is  contrary  to  law] ;  [and  let 
the  stenographer's  notes,  as  written  out,  be  treated  as  the  judge's 
minutes  on  which  this  niotion  is  made*],  and  in  the  meantime 
and  until  the  deternaination  of  said  motion,  not  exceeding 
twenty  days,  let  all  proceedings  on  the  part  of  said  be 

stayed. 

Service  of  this  order  and  the  annexed  affidavit,  on  or  before 
the  day  of  ,  shall  be  sufficient. 

[Bate.]  ISignature  of  Judge  and  iniUals  of  title.} 

Form  No.  1525a. 
Order  grajiting  motion  on  the  minutes  for  new  triaL' 

At  a  Circuit  [or,  Trial  Term,  c§o.,  see 
Form,  493,  p.  4]. 
[TiUe  of  action.] 

The  plaintiff  [or,  defendant]  having  moved  upon  the  min- 
utes [to  wit,  the  stenographer's  notes  as  written  out  and  adopted 
by  the  judge  as  his  niinutesj  for  a  new  trial,  upon  the  ground[s] 
[ipeoify  ground  distinctly  as  in  last  Form] :  Now,  on  reading 
and  filing  [proceed  with  recitals  as  in  other  cases,  see  Form 

Oedebed,  1.  That  the  verdict  herein  [and  judgment  there- 
on] be  set  aside,  and  a  new  trial  of  this  action  [or  if  of  special 
questions,  indicate  what]  be  and  the  same  is  hereby  granted 
because  said  verdict  is  against  evidence^  [or,  excessive^],  upon 
payment  [within  .  days]  of  costs  of  the  trial  [or,  upon  the 
Exceptions — or  may  specify  error  of  law — with  ten  dollars 
costs]. 


'  A  statement  of  the  ground  is  R  R  Co.,  40  L.  T.  B.,  If.  8.,  813; 

necessary.     Cooke    r>.    Leonard,   17  Wavle  v.  Wavle,  9  Hun,  135  ;  Chase 

Weekly  Dig.,  675.    Several  of  these  v.  Bassett,  15  Abb.  Pr.,  N.  8.,  293. 

grounds  may  be  combined.   Giraudat  •  As  to  meaning  of  "contrary  to 

!i.  Kom,  8  Daiy,  406.  evidence,"  or.   "for  insuflScient  evi- 

^  If  desired,  may,  after  stating  the  dance,"  see  Met.  R  R  Co.  i).  Moore, 
other  grounds,  ask  in  the  alternative,  131  U.  8.,  558. 
"or  why  the  exceptions  taken  at  the  '  Jf.  T.  Code  Civ.  Pro.,  §  1007. 
trial  should  not  be  heard  in  the  first  '  An  order  should  be  entered,  to 
instance  at  the  General  Term,  and  enable  the  unsuccessful  party  to  re- 
judgment  be  suspended  in  the  mean-  view  on  appeal  any  question  of  fact. 
'™e"  Boos  V.  World  Mut.  Life  Ins.  Co.,  64 

'Houghkirk  «.  Delaware  &  Hud-  N.  Y.,  336,  343.    If  on  the  merits,  it 

son  Canal  Co.,  93  K  Y.,  319 ;  rev'g  must,  in  all  cases,  be  a  court  order. 

88  Hun,  407.  s  Kelly  «.  Prazier,  37  Eun,  314. 

„  *-Plat2  «.  City  of  Cohoes,  8  Abh.  »  Langley  v.  Sixth  Ave.  R.  R.  Co. 

f.  C;  398 ;  PhiDip  o.  Southwestern  48  Super.  Ct.  {J.  &  3.),  543. 
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That  upon  such  payment  [may  add — unless  an  appeal  from 
this  order  be  taken  within  days]  the  cause  is  to  be  placed 

by  the  clerk,  on  the  day  calendar  for  triaP  [or,  restored  to  the 
calendar  and  set  down  for  trial  upon  days'  notice  * — or 


for  trial  upon  the 


day  of 


18     ]. 


Form  No.  1526. 

AfB.davit  to  move  for  new  triaP  on  the  ground  of  misconduct  of  a 

jnror.^ 

[Title  of  court  and  action,] 

[  Venue.'] 

M.  ]Sr.,  being  duly  sworn,  says  : 

I.  That  he  is  [stating  relation  to  cause,  if  any,  or  residence, 
die.]. 


..^  Newman  «.  French,  45  Hun,  65. 

2  Watson  v.  Phyfe,  18  Abb.  N.  G.; 
469 ;  Hinman  ».  Hare,  id.,  473. 

8  Motions  for  new  trial  are  enter- 
tained, chiefly,  upon  the  following 
grounds :  1.  Error  committed  on  the 
trial.  3.  That  the  verdict  was  against 
the  evidence,  or  against  law.  3.  That 
the  damages  are  excessive,  or  inade- 
quate. 4.  Some  misconduct  or  irreg- 
ularity on.the  part  of  the  successful 
party,  or  some  member  of  the  jury. 
5.  Surprise.  6.  Newly  discovered 
evidence. 

Several  of  these  grounds  may  be 
combined  in  support  of  one  motion. 
But  in  so  far  as  either  of  the  first 
three  grounds  are  alleged,  no  affida- 
vits or  other  papers  additional  to 
those  prepared  as  the  record  of  pro- 
ceedings on  the  trial  are  requisite,  or, 
indeed,  admissible.  The  fact  that  er- 
ror was  committed — that  the  verdict 
was  against  evidence — or  that  the 
damages  are  improper,  must  be  made 
to  appear  by  the  judge's  minutes,  or 
case,  or  exceptions.  A  record  or 
other  document  which  speaks  for  it- 
self, and  on  the  force  and  effect  of 
which,  as  evidence,  no  question  can 
arise,  although  erroneously  omitted  to 
be  produced  on  the  trial,  will  often  be 
allowed  to  be  read  in  o-ppoaition,  to  a 
motion  for  a  new  trial,  founded  on 
the  error  in  failing  to  require  the  or- 
iginal record.  Bank  of  Charleston  «. 
Emeric,  2  Sandf.,  718;  Ritchie  v. 
Putnam,  ISWend.,  534  ;  High  ».  "Wil- 
son, 3  Johns.,  46 ;  Armstrong  v.  Per- 
cy, 5  Wend.,  535;  Williams  v.  Wood, 


14  id.,  136;  Burt  «.  Place,  4  id.,  591 
Dresser  ®.  Brooks,  3  Barb.,  429 
Ritchie  «.  Putnam,  13  Wend.,  524; 
Duncan  v.  Duboys,  S  Johns.  Cos., 125 
Duke  of  Cumberland  «.  Graves,  9 
Barb.,  595;Markoe  v.  Aldrich,  1  Abb. 
Pr.,55.  But  we  know  no  case  in  which 
to  support  his  allegation  of  error,  the 
moving  party  can  avail  himself  of 
any  papers  in  addition  to  the  judge's 
minutes,  or  exceptions  or  case  con- 
taining exceptions,  whichever  maybe 
the  basis  of  his  motion;  nor  any  in 
which  the  position  that  the  verdict 
was  against  evidence,  or  that  the  dam- 
ages were  excessive,  can  be  strength, 
ened  by  new  papers.  Nor  will  the 
court,  in  general,  on  a  motion  on  the 
ground  of  Insufficient  evidence,  re- 
ceive evidence  to  supply  the  defect  hi 
proof.  Watson  ».Delafield,  3  Cai.,  224. 
In  so  far,  however,  as  the  motion 
rests  upon  either  of  the  last  three 

f  rounds  above  enumerated — miscon- 
uct  or  irregularity,  surprise,  or  newly 
discovered  evidence — the  facts  relied 
on  to  sustain  the  application  will  not 
appear  by  any  record  of  the  trial,  but 
affidavits  are  necessary.  An  outline 
of  appropriate  affidavits  is  given  in 
the  text;  but  the  particular  aver- 
ments proper  in  individual  cases  must 
vary  altogether  with  the  pecuUar  cir- 
cumstances. 

In  all  cases  where  the  motion  on 
affidavits  for  a  new  trial  is  made  on 
behalf  of  the  defendant,  it  is  prudent 
to  insert  in,  or  annex  to,  the  moving 
affidavit,  an  affidavit  of  merits. 
^This  motion  must  be  made  on 
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II.  {State  Gircumstances  of  rndsconduot,  cfec,  as  thus  ,•]  That 
on  the  4^7/*^  '  '^^.     >  *^®  [second]  day  of  the  trial 

of  this  "action,  oh  the  steps  of  the  court  house,  this  deponent 
heard  a  conversation  between  one  L.  M.  and  R.  S.,  one  of  the 
jurors  before  whom  said  action  was  then  on  trial  [continuing 
with  details]. 

[Jurat.]  [Signature.] 

Form  No.  1527. 

Affidavit  to  move  for  a  new  trial  on  the  ground  of  improper  commu- 
nication by  a  party  to  a  juror.* 

[I^tle  of  court  and  action.] 
[  Venue.] 

M.  N.,  being  duly  sworn,  says : 

I.  [State  relation  to  the  cause,  if  any,  or  residence,  c&c] 

II.  That  on  the  morning  of  the  [second]  day  of  the  trial  of 
this  cause,  and  aftei*  the  plaintiff  had  rested  his  case,  but  before 
the  opening  of  the  court,  three  of  the  jurors  who  were  empan- 
eled to  try  the  cause  were  in  the  bar-room  of  a  public  house  in 
the  village  of  ,  together  with  a  number  of  other  persons 
there  assembled. 

III.  That  while  said  jurors  were  there  the  plaintiff  addressed 
them,  and  said  in  iheir  presence  and  hearing  that  the  defend- 
ants were  [stating  the  representations,  with  any  other  material 
circumstances]. 

[Jurat.]  [Signature.] 

Bosw.,  503 ;  Fash  «.  Byrnes,  14  Abb. 
Pr.,  13. 

'  This  motion  must  be  made  on 
affidavit,  and  may  be  made  without 
making  a  case.  M.  T.  Code  Civ.  Pro., 
§  998. 

This  affidavit  may  be  by  a  juror. 
Affidavits  of  jurors  will  not  be  re- 
ceived to  show  irregularity  or  mis- 
conduct on  the  part  of  themselves  or 
their  fellows,  for  the  purpose  of  im- 
peaching their  verdict.  Clum  %. 
Smith,  5  Hill,  560:  Green  v.  Bliss,  13 
How.  Pr.,  428;  Dana  v.  Tucker,  4 
Johns.,  487;  Brownell  «.  McEwen,  5 
Den.,  367;  Taylor  v.  Everett,  3  How. 
Pr.,  23. 

Otherwise,  where  the  misconduct 
complained  of  is  not  by  a  juror;  but 
by  the  successful  party,  or  some  one 
acting  in  his  interest.  In  that  class 
of  cases  the  affidavit  of  a  juror  may 
be  taken.  Keynolds  v.  Champlain  Ins. 
Co.,  9  How.  Pr.,  7. 


affidavits,  and  may  be  made  without 
making  a  case.  If.  T.  Code  Civ.  Pro., 
§  998. 

The  affidavit  to  show  misconduct 
or  irregularity  should  state  the  facts 
relating  to  the  irregularity  or  miscon- 
duct complained  of  so  fully  as  to  en- 
able the  court  to  see  what  injury  or 
prejudice  may  probably  have  arisen; 
as,  in  general,  if  it  appears  on  the 
whole  &at  no  injury  has  resulted,  the 
court  will  not  disturb  the  verdict.  See 
Hardenburgh  «.  Crary,  15  How.  Pr., 
307;  Smith  v.  Thompson,  1  Cow.,  231 ; 
Horton  «.  Horton,  2  id.,  589  ;  Oliver 
a  First  Presbyterian  Church,  5  id., 
283;  Wilson  v.  Abrahams,  1  Hill,  207; 
Cain  V.  Ingham,  7  Cow.,  478-;  East- 
man «.  Tu'ttle,  1  id.,  248;  Exp.  Hill, 
3  id.,  855;  Green  ®.  Bliss,  12  How. 
Pf;  4S8;  HacklCT  v.  Hastie,  3  Johns., 
252;  Nesmith  «.  Clinton  Fire  Ins.  Co., 
^M.  iV.,141;  Anthony  «.  Smith,  4 
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Form    No.    1528. 

Affidavit  to  move  for  a  new  trial  on  the  grotmd  of  sniprise.* 

{^Tiile  of  court  and  action.] 
[  Yenne.'] 

T.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  the  defendant  herein. 

II.  That  this  .  action  was  brought  to  recover  possessicto 
of  a  farm  in  the  town  of  ,  in  this  State. 

III.  That  from  the  commencement  of  this  action  until 
about  [ten]  days  prior  to  its  trial,  plaintiflP's  attorney  had  in  bis 
possession  a  certain  deed,  executed  by  the  father  of  the  plaint- 
iff, now  deceased,  conveying  said  real  property  in  fee  to  one  J. 
K. 

lY.  That  plaintiff  claims  title  to  said  real  property  by  des- 
cent from  his  said  father,  and  in  no  other  way. 

Y.  That  deponent  gave  plaintiff's  attorney  reasonable  notice 
to  produce  said  deed  on  the  trial,  and  further  duly  and  season- 
ably subpoenaed  the  plaintiff's  attorney  to  attend  the  trial,  and 
bring  with  him  the  said  deed. 

YI.  That  prior  to  the  service  of  said  notice  and  subpoena, 
the  plaintiff's  attorney  delivered  said  deed  to  the  plaintiff,  who 
thereupon  deposited  the  same  with  L.  M.,  the  counsel  of 
plaintiff,  residing  in 

YII.  That  at  the  trial  of  this  action  deponent  learned  for 
the  first  time  that  said  plaintiff's  attorney  had  parted  with  said 
deed. 

YlII.  That  up  to  the  time  he  was  put  upon  the  stand,  the 
plaintiff's  attorney  entirely  concealed  from  deponent  the  fact 
that  said  deed  was  out  of  his  possession. 

IX.  That  deponent  was  entirely  taken  by  surprise  by  the 
failure  of  the  plaintiff's  attorney  to  produce  said  deed ;  and 
thereupon  applied  to  the  judge  presiding  for  a  postponement 
of  the  trial  [or,  for  leave  to  withdraw  a  juror  for  that  cause], 
which  was  denied.* 

'  See  Smith  c.  Clews,  14  Abb.  N.         Newly-discovered  facts  must  he 

(7.,  465,  and  note;  Delmas  v.  Margo,  alleged  positively.    It  is  not  enough 

78  Am.  Bee.,  516,  and  note.  to  say  that  the  deponent  has  learned, 

This  motion  must  he  made  on  af-  &c.    Axtell  v.  Warden,  7  Nelr.,  186. 
fldavits,  and  may  he  made  without        '  Glendening  ®.  Canaiy>  5  J)aijf, 

making   a   case.    JT,    T.    Code    Civ.  488. 
Pro.,  S  998. 
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X.  That  on  a  new  trial  deponent  can,  as  he  Believes,  obtain 
tihe  production  of  said  deed,  or  if  not.  can  prove  the  contents 
thereof  by  the  testimony  of  J.  K. 

SI.  That  there  has  been*  no  opportunity  since  the  trial  of 
this  cause,  to  notice  a  motion  for  a  new  trial,  until  the  special 
term  to  be  held  at  ,  on  the  day  of   •         ,  18     .^ 

[Jurat.]  [Signature.] 

[Annex  affidavit  of  jprxyposed  witness  if  the  jproduction  of 
tedimony  of  witnesses  is  relied  on.] 


Form  No.  1529. 

AfEldavit  to  move  for  a  new  trial  on  the  ground  of  newly-discovered 

evidence.' 

[Title  of  court  and  action.] 

[  Venue.] 

T.  Z.,  being  duly  sworn,  says  : 

I.  That  he  is  the  [defendant]  in  this  action. 


'  A  party  desiring  a  new  trial  on 
{he  grouud  of  surprise  must  move 
promptly.  Eapelye  v.  Prince,  4  Sill, 
119;  Snowhill  ads.  Knapp,  7  iV.  T. 
Leg.  Obs.,  15. 

'This  motion  must  be  made  on 
affidavits,  and  it  is  the  better  opinion 
that  it  may  be  entertained  in  the  dis- 
cretion of  the  judge,  on  his  minutes 
and  the  affidavits,  without  making  a 
case,  although  the  contrary  has  been 
held.  Anon.,  7  Wend.,  SSI;  and  see 
1  Lans.,  71. 

In  respect  to  granting  new  trials 
oathe  grounds  of  newly-discovered 
evidence,  the  general  rules  are :  1. 
The  testimony  must  have  been  dis- 
covered since  the  former  trial.  3.  It 
must  be  such  as  could  not  have  been 
obtained,  with  reasonable  diligence, 
on  the  former  trial.  3.  It  must  be 
material  to  the  issue.  4.  It  must  go  to 
flie  merits  of  the  case,  and  not  to  im- 
peach the  testimony  of  a  former  wit- 
ness. 5.  It  must  not  be  "cumula- 
tive," by  which  term  is  meant  addi- 
tional evidence  to  support  a  point 
controverted  on  the  trial,  and  which 
is  of  the  same  character  with  evidence 
already  produced.  People  •■».  N.  Y. 
Superior  Ct.,  10  Wend.,  385;  May  v. 
Strauss,  8  Abb.  JUT.  0.,  874;  Parsons  ».', 
Piatt,  87  Co»n.,  563. 


As  to  the  application  of  these 
rules,  see  Raphaelsky  v.  Lynch,  13 
Abb.  Pr.,  W.  S.,  824;  s.  c,  43  How. 
Fr.,  157;  Merrick  v.  Britton,  36  Ark., 
496;  Wallace  v.  Tumlin,  43  Qeo., 
463;  Porter  «.  Talcott,  1  Cow.,  359; 
Hollings worth  v.  Napier,  3  Cai.,  183; 
Williams  «.  Baldwin,  18  JoTvm.,  489; 
Vandervoort  ®.  Smith,  3  Gai.,  155; 
Jackson  «.  Malin,  15  Johm.,  398  ; 
People  V.  Macki  3  Parh.  Cr.,  673;  10 
How.  Pr.,  361;  Leavy  v.  Roberts,  8 
Abb.  Pr.,  310;  Fleming  v.  Hoilen- 
back.  7  Ba/rb.,  371 ;  Palmer  ®.  Mulli- 
gan, 3  <7flsi.,307;  De  Fonclear  w.Shot- 
tenkirk,  3  Johns.,  170;  Guyot  v.  Butts, 
4  Wend.,  679;  Shumway  ®.  Fowler, 
4  Johns.,  435 ;  Bunn  v.  Hoyt,  3  id., 
355;  Harrington  ®.  Bigelow,  3  Den., 
109;  Meakim  ®.  Anderson,  11  Ba/rb., 
315;  Beach  «.  Tooker,  10  How.  Pr., 
397 ;  Duryee  v.  Dennison,  5  Johns., 
348;  Whitbeck  ».  Whitbeck,  9  Cow., 
266  ;  Wheelwright  v.  Beers,  3  Hall, 
391 ;  Brisbane  v.  Adams,  1  Sandf., 
195 ;  Nason  «.  Cockroft,  3  Duer.  366; 
Steinbach  v.  Columbian  Ins.  Co.,  S 
Co*.,  139;  Col.  &  C.  Cos.,  374;  Smith 
©..Brush,  8  Johns.,  84 ;  Pike  «.  Evans, 
15  id.,  310  ;  Halsey  «.  Watson,  1  Cm., 
34;  Col.  &  O.  Cos.,  160;  Smith  u 
Masten,  15  Wend.,  370;  Simmgns  v. 
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II.  That  this  action  was  tried  on  the  day  of 
18    ,  at  a  [circuit  court],  held  in  and  for  the  county  of 
at            ,  in  said  county. 

III.  That  said  trial  resulted  in  a  verdict  for  the  [plaintiff] 
for  dollars. 

lY.  That  since  the  said  trial,  and  on  the        day  of  , 

IS  ,  deponent  has  discovered  for  the  first  time  that  he  could 
have  proved  by  one  J.  K.,  who  resides  at  ,  the  following 

facts :  that  at  the  time  of  the  representations  testified  to  by  L., 
M.,  upon  the  trial  of  this  action,  he  was  present ;  that  the  rep- 
resentations actually  made  by  the  [defendant]  at  that  interview 
were  that  he  believed  that  N.  O.  was  good,  but  that  he  would 
not  be  security  for  him ;  that  the  safety  of  the  loan  would 
depend  upon  his  business,  and  whether  it  continued  good ;  that 
he  believed  the  business  was  profitable,  and  would  pay  well  if 
judiciously  managed ;  that  the  [defendant]  did  not  say  that  N. 
O.  was  perfectly  good,  or  that  the  money  would  certainly  be 
repaid,  or  that  N.  0.  was  doing  a  business  second  to  none  in 
the  world,  nor  anything  to  that  efiect.-' 

[Jurat.li  {Signature,] 

Form  No.  1530. 
Affidavit  in  corroboration. 

[Entitle,  unless  underwritten,  on  the  foregoing.] 
[  Venue.] 

J.  K.,  being  duly  sworn,  says : 

I.  That  he  is,  and  was  at  the  time  of  the  conversation  be- 
tween L.  M.  and  the  defendant,  a  clerk  in  the  store  of  the 
defendant. 

II.  That  at  the  said  conversation  so  referred  to  the  [defend- 
ant] made  the  representations  set  forth  in  the  foregoing  affida- 
vit, and  no  others. 

Fay,  1  £J.  D.  Smith,  107;  Campbell  must,  in  general,  disclose  the  facts 

®.  Genet,  3^)7*.,  390;  Burnett  «.  Pha-  newly  discovered.     Hollingsworth  ». 

Ion,  4  Bosw.,e22;  Best  v.  Starks,  24  Napier,  3  Cai.,  183. 
Sow.  Pr.,  58;   Piatt  «.  Munroe,  34         And  should  be  corroborated  by 

Barl.,  391.  the  positive  affidavit  of  the  witness 

As  to  the  exceptional  character  of  relied  on  to  prove  the  facts  alleged 

cases  turning  upon  questions  of  dis-  on  the  new  trial.    Adams  v.  Bush,  1 

puted  personal  identity,  see  Jackson  Abb.   Ct.  App.  Bee.,  7;    Phcenix  ii. 

V.  Crosby,  13  Johns.,  354  ;  Jackson  v.  Baldwin,  14  Wend.,  62;  Sully  «. Kuehl, 

Kinney,  14  4<2-,  186;  Jackson  s.  Hook-  30  loiDa,  275;  Emory  «.  Adams,  71 

er,  5  Cow.,  307.  lU.,  278;  Denn  ®.  Morrell,  1  Eall, 

'  The  affidavit  to  move  on  the  382 ;  Shumway  v.  Fowler,  4  Johns., 

ground  of  newly-discovered  evidence  435. 
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•  III.  That.from  the  [defendant's]  manner  of  speaking  of  the 
suit,  deponent  supposed  there  was  no  danger  of  a  recovery 
against  him,  and  he  therefore  did  not  communicate  what  he 
knew  until  after  the  verdict  was  rendered. 

[JtiraiJ]  [Signature.] 

Form  No.  1531. 
Notice  of  motion  for  new  trial, — on  case,  or  affidavit,  or  both.' 

[Tiile  of  court  and,  action.] 

Please  take  notice,  that  on  the  case  herein,  as  settled,  filed  and 
served  [and  on  the  pleadings — or  if  after  judgment,  say:  and  on 
lie  judgment-roll  thereto  annexed — and  on  the  affidavit  of  which 
a  copy. is  hereto  annexed*],  the  undersigned  will  move  this 
court'  at  a  special  term  to  be  held  [at  chambers]  at  the  county 
court  house  in  the  city  and  county  of  ,  on  the        day  of 

,18    ,  at  o'clock  A.  M.,  or  as  soon  thereafter  as 

coniDsel  can  be  heard,  for  a  new  trial  of  the  action  [or,  of  the 
several  questions  settled  for  trial  by  jury  ^ — or  may  specify  part 
of  such  questions],  on  the  following  grounds'  [specifying  them 
as  thus:]  1.  Upon  the  exceptions.  2.  Because  of  newly- 
discovered  evidence.  3.  Because  the  verdict  is  contrary  to  the 
evidence.  4.  For  irregularity  in  that  [specifying  what].  5.  On 
the  ground  of  misdirection  in  the  charge  [stating  what],  and 
that  the  same  has  resulted  in  injustice ;  ^  and  for  such  other 
relief®  as  may  be  just,  [with  costs  of  this  motion']. 

[Date,  signature,  addresses,  c&c,  as  in  Forrn  1636.] 

Form  No.  1532. 
Order  granting  motion  (other  than  upon  the  minutes)  for  new  trial. 

At  a  special  term  [c&c,  as  in 
[Title  of  action.]  Form  493,  'p.  4]. 

The  plaintiff,  [or,  defendant]  having  moved  for  a  new  trial 

^N.Y..CodeCi'o.Pro.,%mi%.  *  N.  T.  Gen.  Rules,  No.  31,  of 
^  As  to  -what  grounds  must  be  sup-  1888. 
ported  by  affidavit,  see  Forms  1536-  '  Sustainable  even  though  no  ex- 
1529,  and  notes.  ception  was  taken.  Gossler  v.  Liss- 
^ '  If  the  motion  is  not  on  the  herger,  19  Weekly  Dig. ,  439.  Other- 
minutes,  and  is  on  the  merits,  the  wise  perhaps  if  this  ground  is  not 
order  can  only  be  made  by  the  court,  specified.  Callahan  «.  Bancroft,  28 
eyenin  the  first  dLstrict.    N.  T.  Code  Hun,  584. 

Ok.  Pro.,  %  770.    As  to  what  are  "the  ^  If  leave  to  amend  is  to  be  asked, 

merits/'   see  Metrop.  E.  R.   Co.  ».  it  had  better  be  specified  (Anderson «. 

Moore,  121  U.  8.,  558.    If  the  motion  Market  Natl.  Bk.,  19  Weekly  Dig.,ZlB, 

18.  madeon  a  case  in  whole  or  in  part,  375),  and  the  proposed  amended  plead- 

notice  it  for  special  term,  not  for  ings  submitted, 

chambers.  ■  '  See  notes  to  next  Form. 
Vol.  II.— 51 
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\state'ground,'as  thus ;]  upon  the  exceptions  taken  during  the 
trial  \if  other  grounds  were  relied  upon,  »peoify  them  distinct- 
h) ^] ;  J^ow,  on  reading  and  filing  \^m'oeeed  with  the  recitals  as 
%n  other  cases;  see  last  Form  and  Form  493,  p.  5] ; 

Oedeeed,  1.  That  the  verdict  herein  [and  judgment  en- 
tered thereon]  be  set  aside  and  a  new  trial  of  this  action  [or 
if  of  special  questions,  indicate  what]  be  and  the  same  hereby 
IS  granted  *  with  costs,  to  be  taxed  ^  \or  if  the  motion  was  not 
m,ade  on  a  case,  with  $10  costs  of  this  motion' — to  abide 
event  * — or,  is  granted  upon  payment  of  the  costs  of  the  trial 
already  had/  to  be  taxed,  and  $1 0  costs  of  this  motion]. 

2.  That  [upon  such  payment — and  unless  an  appeal  from 
this  order  be  taken  within,  the  time  allowed  by  law]  the  cause 
is  to  be  restored  to  the  calendar  and  set  down  for  trial  upon 
days'  notice. 

This  order  is  made  upon  the  following  ground[s]  \specifyvrig 
them,  unless  the  motion  was  made  upon  exceptions  solely  ^\ 

Enter:  [signature  of  judge  hy  initials  of  name  a/n>d  title.'] 
[Enter  and  serve  certified  copy.] 

Form  No.  1533, 

Order  granting  new  trial,  unless  tho  opposing  party  will  consent  to 
reduce  his  verdict.'' 

[As  in  last  Form  to  the  *,  continuing:']  unless  the  plaintiff 
within  days  stipulates  to  reduce  the  verdict  and  the 

judgment  if  it  shall  have  been  entered,  to  dollars  [or,  unless 
the  defendant  within  days  stipulates  to  waive  the  sum 

awarded  to  him  by  the  verdict  rendered  for  his  counter-claim 
herein],  in  which  case  said  motion  is  denied  [without  costs]. 

Enter :  [signature  of  judge  hy  initials  of  name  amd  title.] 

Form.  No.  1534, 
Order  denying  motion  for  a  new  trial. 

[Title,  recitals,  and  authentication,  as  in  last  Form  hut  one.] 

Oedeeed,  that  the  said  motion  be,  and  the  same  hereby  is 
denied  [with  costs]. 

iJT".    r.   Gen.  Rules,  No.  31,  of  Hawke  c.  Brear,  53  L.T.B.,N.8., 

1888.  432. 

2  This  carries  costs  as  upon  ap-  *  Bailey  «.  Park,  5  B«ra,  41;  North 

peal,  if  tlie  motion  was  made  on  a  x.  Sargeant,  14  Abb.  Pr.,  323. 

case.  «  #.  T.  Gen.  Rules.  No.  81,  of  1888. 

'  Such  costs    are   usually  in  the  Hinman  «.  Stillwell,  34  Sun,  178. 

discretion  of  the  court,  but  not  costs  '  See  Whitehead  i>.  Kennedy,  69 

of  trial.    Naugatuck  Cutlery  Co.  v.  JSf.  r.,463;  Carlisle  «.  Callahan,  (G«<?., 

Eowe,  SAbi.N.  G.,  142.  1887)  3  SoutAeasternBep.,  751,  and 

*  See  note  in  11  Abb.  If.  C.,  317;  note. 
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Form  No.  1535. 
Order  that  exceptions  be  heard  at  general  term.' 

At  a  circuit  [cfec,  or,  trial  term — 
cfec,  as  in  Form  493,  p.  4]. 
\Title  of  action.]^ 

This  action  having  been  tried  before  the  undersigned,  a 
judge  of  this  court,  and  a  jury,  at  the  present  circuit  [w,  trial 
term],  and  the  [defendant]  having  taken  [the  annexed]  excep- 
tions to  the  rulings  at  the  trial,  and  a  verdict  for  the  [plaintiff] 
having  been  rendered  \if  the  direction  was  given  at  the  trial, 
say:  and  the  undersigned  having  thereupon  directed  said 
exceptions  to  be  heard  at  general  term,  with  a  stay  until 
determination]  ;  Now,  on  motion  of  Z.  T.,  for  the  [defendant], 
\o.nd  if  order  is  entered,  not  on  direction  at  the  trial,  hut  on 
motion  on  notice,  add:'\  and  after  hearing  A.  T.  [or,  on  proof 
of  due  notice  of  this  motion,  and  no  one  appearing!]  for  the 
plaiiitifE  in  opposition : 

Oedeeed,  that  the  said  exceptions  be  heard  in  the  first  in- 
stance at  general  term,  [and  that  defendant  have  days  to 
make  a  bill  of  exceptions  or  case  containing  exceptions  for  that 
purpose],  and  that  judgment  on  the  verdict  be  suspended  [or, 
and  that  all  proceedings  of  the  plaintiff  be  stayed]  until 
determination  of  the  exceptions.*  [May  impose  condition  as 
thus:']  This  order  [or,  said  stay]  is  granted  on  condition  that 
defendant  serves  his  proposed  exceptions  within  days  from 
this  date,  and  prints  the  papers  for  and  argues  the  cause  at  the 
general  term  to  be  held  in            ,  18     . 

Enter :  [signalmre  of  judge  hy  initials  of  name  and  title.] 

'  This  is  in  substance  a  motion  for  ster  «.  Cole,  17  Mun,  507 ;  -ZV,  Y.  Code 

a  new  trial,  but  it  enables  the  party  Giv.  Pro.,  §  1000. 

to  raise  only  questions  of  law,  includ-  This  order  may  be  made  by  the 

ing  the  question  whether  there  was  judge  who  presided,  at  any  time  dur- 

such  an  absence  of  evidence  that  as  ing  the  same  term.    Id. 

matter  of  law  an  essential  fact  was  It  may  be  made  after  nonsuit  as 

unproved.    Metropolitan  Natl.  Bk.  v.  well  as  where  a  verdict  was  had. 

Sirrett,  15  Abb.  .ff.  C,  318;  s.  c,  97  Not  applicable  in  county  court. 

N.  T.,  320.    No  question  not  present-  Johnson  v.  N.  Y.,  Ontario,  &c.,  E.  Co., 

ed  by  an  exception  can  be  considered.  30  Sun,  166. 

Amy  V.  Stein,  48  Super.  Ct.  {J.  &  8.),  ^  A  stay  for  the  purpose  of  making 

512.  a  case,  &c.,  is  not  enough.    Douglas 

A  formal  order  i?  desirable.  Web-  «.  Haberstro,  10  -466.  iT.  O.,  6. 
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Form  No.  1536. 
ITotice  of  hearing  of  exceptions  at  general  term.> 

{Title  of  court  and  action.] 

Please  take  notice  that  the  undersigned  will  bring  the 
exceptions  taken  herein  by  plaintiff  {or,,  defendanj;]  to,  a 
hearing  at  the  general  term  to  be  held  at  the  county  court 
house  [oy,  city  hall]  in  ^  ,  on  the         day  of  ,18    , 

at  the  opening  of  the  court  on  that  day  or  as  soon  thereafter  as 
counsel  can  be  heard. 

[Date.']  [Signature  and  office  address  of], 

{Address]  To  ,  Attorney  for 

Attorney  for 


Form  No,  1537. 
Order  on  exceptions  heard  a.t  general  term  granting  new  trial. 

At  a  general  term  [cfcc,  as  in 
Form  4.93,  p.  4]. 
{Title  of  action.] 

This  action  having  been  brought  on  for  trial  at  a  circuit  [or, 
a  trial  term  of  thi^  court]  held  at  the  city  of  ,  on  the 

day  of  ,  18    ,  before  the  Hon.  J.  K.,  justice,  and  a 

jury,  and  {reoite  jproceedi/ngs,  as  thus:]  the  evidence  on  behalf 
of    both  parties  having  been  heard,   and  the    jury  having 
rendered  a  verdict  for  the  plaintiff  by  direction  of  said  justice, ; 
and  the  said  defendant   having  duly  excepted   to  the  said, , 
direction,  and   also  haying  taken  various  other  exceptions >  to 
the  rulings  on  said  trial,   and  the  court  having  ordered  said, 
exceptions  to  be  heard  in  the  first  instance  at  general  tenp, 
and  the  said  defendant  having  moved  this  court  for   a  new 
trial  upon  such  exceptions ;  *  Now,  after  hearing  T.  Z.,  for 
said  defendant,  and  A.  T.  {or,  on  proof  of  due  notice  of  this 
motion,  and  no  one  appearing],  for  the  plaintiff  in  opposition; 
Now,  on  motion  of  T.  Z.,  attorney  for  defendant : 

Oedeeed,  that  said  verdict  [and  judgment  entered  thereon] 

'  N.  Y.   Code  Civ.  Pro.,  §  1000.  new  trial.  Staacke  c.  Preble,  43  Sun, 

This  is  an  enumerated  motion.    Vol.  441;  '       ,  : :  ^ 

I,  p.  101.  See  also  local  rules.  Notice'       2  Within  the  department -where  the 

maybe  given  by  either  party;  and  the  cause  was  triable.    N.  ¥•  CodeCiv. 

party  opposing  new  trial  may,  on  de-  Pro.,  §§  231,  1344,  1345;    Lord  11. 

fault  of  the  other  party  to  appear,  Wilkinson,  66  Barb.,  607. 
take  an  order  denying  the  motion  for 
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be  set  aside,  and  that  a  new  trial  be,  and  the  same  is  hereby 
(granted  herein,  costs  to  abide  the  event  of  suit.^ 

Enter :  [signaPure  of  presiding  judge  ly  initials  of  name 
md  title.] 

Form   No.    1538. 
The  same;  denial' 

[Oaption  and  recitals/  see  last  Fofm^  continui/n^:] 

Okdeked,.  that   said   exceptions   be  and  the  same  hereby 

are  overruled,  and  that  the  plaintiffs  recover  judgment  on  the 

;  verdict  rendered  herein  on  the  day  of  ,18    .,  with 

costs  of  this  action  and  of  this  application. 

Enter :  {signature  of  presiding  judge  ly  initials  of  name 

wnd  title.] 

SECTION    IV. 

CASE,  AND    EXCEPTIONS. 

FoEMS.  (1542.)  Amendments  proposed  to  pro- 
(1539.)  Order  for  time  to  prepare  a  posed  case. 

case    or    exceptions,  with  (1543.)  Notice  of  settlement  of  case, 
stay.  exceptions,  &o. 

(1540.)  Proposed  case  (with  or  with-  (1544.)  Order  settling  case  (or  excep- 
•  out  exceptions)  after  trial  tions)  and  directing  it  to  be 

by  jury.  filed,  <fec. 

(1641.)  Notice  of  proposed  case.  (1546.)  Proposed  bill  of  exceptions. 

Form  No.  1539. 
Order  for  time  to  prepare  a  case  or  exceptions,  with  stay." 

At  a  special  term  [Sc.,  as  in 
[Title  of  action.]  Form  493,  p.  4]. 

On  reading  and  filing  the  affidavit  of  A.  T.,  verified  the 
day  of  5 18    ,  and  on  motion  of  A.  T.,  and  after  hearing 

T.  Z.  [w,  on  proof  of  due  notice  of  this  motion,  and  no  one  ap- 
pearing] for  the  in  opposition  : 

Oedered,  that  the  have  from  the  date  of 

this  order  to  make  and  serve  a  case  or  exceptions,  and  serve 
a  notice  of  motion  for  a  new  trial  herein,  and  that  in  the 
meantime,  and  until  the  settlement  of  such  case  or  exceptions, 

'  Note  in  11  Abb.  K  C,  317;  Duff  had  been  made.  N.  T.  Code  Ciii.Pro., 
a.  Wardell,  10  Abb.  Pr.,  N.  8.,  84.  §  1337. 

'  Serve  copy  with  notice  of  entry.  ^  N.  Y.  Code  Civ.  Pro.,  §  1005. 
After  the  expiration  of  4  full  calen-  An  order  for  time  to  prepare  case, 
dar  days  thereafter  (Marvin  v.  Mar-  &c.,  does  not  extend  the  time  to  ap- 
vin,  75  N.  T.,  240)  judgment  may  be  peal.  Durant  v.  Abendroth,  53  8u- 
'entered  as  if  no  motion  for  new  trial   per.  Of.  {J.  <&  S.),  15 ;  affl'd,  it  seems, 

without  opinion,  in  101  jV.  T.,  641. 
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if  served,  and  until  the  determination  of  such  motion,  if  made, 
the  entry  of  judgment  [or,  the  proceedings  of  the  ^ 

except  entry  of  judgment]  herein  be  stayed.' 

Enter :  [signai/nre  of  judge  hy  initials  of  name  and  title.] 


Form  No.  1540. 
Case  as  proposed  (with  or  without  exceptions ')  after  trial  by  jury.' 
[Title  of  court  and  action.] 

STATEMENT   EEQUIEED   BT   EULE   41.* 

1  This  action  was  commenced  on  the  day  of  , 

2  18     ,  by  [service  of  summons  on  the  defendant]. 


'  If  an  ex  pa/rte  stay  for  this 
purpose  is  taken  from  a  judge  out  of 
court,  he  must  be  a  judge  of  the  same 
court  (Vol.  I,  pp.  131,  133,  487,  438); 
and — unless  in  the  first  district,  or 
unless  it  is  after  judgment  and  for  the 
purpose  of  appeal — such  stay  should 
be  limited  to  30  days.  N.  T.  Code  Civ. 
Pro.,  §  775. 

2  In  this  Form  the  paragraphs 
marked  with  a  *  at  the  beginning 
state  exceptions  and  matter  oaly  nec- 
essary therefor,  and  their  omission 
leaves  a  simple  "case,"  without  ex- 
ceptions. 

3  ST.  T.  Code  Civ.  Pro.,  §§  997- 
1000.  The  Form  here  given  illus- 
trates a  case  containing  exceptions,  as 
proposed  by  defendant.  It  contains, 
therefore,  none  of  plaintiff's  excep- 
tions. See  Form  1543.  The  party 
proposing  it  is  not  bound  to  insert 
what  his  adversary  may  desire.  Lum 
V.  Hoag,  30  Wise.,  159. 

The  leading  distinction  between  a 
"case"  and  "exceptions,"  is  that  the 
case  is  understood  to  present  for  review 
the  entire  evidence  and  proceedings  on 
the  trial;  while  the  exceptions  are 
regarded  as  exhibiting  only  so  much 
of  the  evidence,  rulings,  objections, 
&c.,  as  is  necessary  to  enable  the  court 
to  understand  the  exceptions  taken. 
This  leads  to  some  important  conse- 
quences in  the  determination  of  mo- 
tions made  for  new  trial  according  as 
they  are  founded  on  a  case,  or  on 
exceptions.  For  instance,  a  new  trial 
cannot  be  granted,  on  exceptions,  upon 
the  groimd  that  the  verdict  is  against 
evidence;  for  the  reason  that  the  court 
cannot  see  from  the  bill  of  exceptions 


that  adequate  evidence  was  not  given, 
during  the  trial,  to  sustain  the  verdict. 
To  raise  the  question  whether  the 
verdict  is  contrary  to  evidence,  the 
motion  should  be  upon  a  case.  On 
the  other  hand,  although  a  particular 
exception  may  appear  to  be  well 
taken,  and  the  court  would  feel  bound 
to  grant  a  new  trial  for  the  error  if  the 
motion  were  hetoiethem  on  exceptions 
merely ;  yet  if  it  is  made  upon  a  case, 
they  will  sometimes  exercise  discretion 
to  examine  the  whole  case,  and  if  it 
appears  that  other  evidence  was  given 
which  prevents  any  possibility  of  in- 
jury or  injustice  from  the  error  com- 
mitted, will  deny  the  new  trial,  not- 
withstanding the  error  of  law.  Upon 
these  and  analogous  points,  consult 
Dainese  v.  Allen,  14  Abb.  Pr.,  N.  8., 
363;  B.  c,  36  Buper.  Ct.  {J.  &  B.),  98; 
Tweed  v.  Davis,  1  Sun,  353;  s.  c,  47 
Bow.  Pr.,  163;  Elsey  ».  Metcalf,  1 
Den.,  333 ;  Hastings  «.  McKinley,  3 
Code  P.,  10;  Jlurray  o.  Smith,  1 
Duer,  413,  433;  Norman  «.  Wells, 
17  Wend.,  136 ;  Merritt  v.  Seaman,  6 
Parb.,  330;  Rich  ads.  Penfield,  1  Wend., 
380;  Archer  v.  Hubbell,  4  id.,  514; 
Lawrence®.  Barker,  5  id.,  301 ;  People 
«.  Holmes,  id.,  193;  Cook  «.  Hill,  3 
Sandf.,  341 ;  Stoddard  ®.  Long  Island 
R  R.  Co.,  5  id.,  180;  Delaware  & 
Hudson  Canal  Co.  v.  Dubois,  15  Wend., 
87;  High  «.  Wilson,  2  Johns.,  46; 
Smith  V.  Kerr,  1  Parb.,  155;  Farmers' 
&  Manufacturers'  Bank  «.  Whinfield, 
34  Wend.,  419 ;  Dresser  ».  Ainsworth, 
9  Parb.,  619;  Boyle  ».  Colman,  13  id., 
43. 

^  This  rule  in  terms  applies  only  to, 
case  on  appeal. 
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1  The  complaint  was  served  on  the        day  of        ,  18    . 

2  The  answer  was  served  on  the         day  of  ,  18    . 

3  [The  reply  was  served  on  the  day  of  ,  18  .] 
i  The  names  of  the  parties  are  given  in  full  above,  and 
6  there  has  been  no  change  pending  the  suit  [except — stating 

6  what,  if  any,  and  date  of  cham,ge,  as  thus:  that  M.  N.,  not 

7  named  above,  was  originally  a  defendant,  but  his  name  was 

8  struck  out  on  the  trial  by  the  order  of  the  court]. 

9  CASE. 

10  The  issues  in  this  action  came  on  for  trial  before  Hon. 

11  J.  K.,  a  justice  of  this  court,  at  a  circuit  \or,  at  a  trial  term] 

12  on  the        day  of  ,  18     . 

13  The  plaintiff  appeared  by  A.  T.,  Esq.,  his  attorney  of 

14  record  and  [by  B.  T.,  his]  counsel.   The  defendant  appeared 

15  by  T.  Z.,  Esq.,  his  attorney  of  record  and  [by  T.  W.,  his] 

16  counsel. 

17  *  The  defendant  asked  a  postponement  of  the  trial  on 
IS    the  following  affidavit  [inserting  it].  The  court  refused  to 

19  grant  a  postponement,  and  to  such  refusal  defendant  ex- 

20  cepted.1 

21  A  jury  was  called  and  sworn. ^ 

22  [^  the  case  is  to  ie  used  hef  ore  judgment,  and  theplead- 

23  ings  are  material,  add:  The  pleadings  form  a  part  of  this 

24  case  and  are  to  be  annexed.'] 

.25         The  plaintiff  by  his  counsel  opened  the  case  to  the 

26  jury.^t 

27  The  plaintiff  then,  to  maintain  the  issues  upon  his  part 

28  \may  state  the  facts  proved  in  narrative  form;  or  the  testi- 

29  mony  of  each  witness,  and  material  contents  of  each  doou- 

30  mentin  narrative  form,  as  thus:  {under  the  JV.  JT.  rules  they 

3 1  are  not  to  he  given  im,  haec  verba  in  full  except  as  directed  hy 
32 '  thejudgef\  called  as  a  witness  M.  N.,  who  testified  that  he 

'  Gallaudet  «.  Steinmetz,  6  AM>.  N.         ^  Continue  the  numfcering  of  the 

C,  324.  lines  on  each  page  throughout,  so  that 

"  Exceptions  to  rulings  on  the  trial  each  copy  of  the  proposed  case  shall 

of  challenges  may  be  inserted,  with  correspond  to  the  others, 
the  facts  and  evidence  material.  N.Y.         ^  N.    Y.   Gen.  Rules,  No.  34,  of 

Code  Giv.  Pro.,  §  1180.  1888;  Smith  v.  N.  Y.  Central,  &c.,  R. 

*  If  such  a  clause  be  not  inserted,  E.  Co.,  30  Hun,  144,  and  cases  cited, 
the  notice  of  motion  for  new  trial         Full  statement  is  sometimes  essen- 

should  be  expressed  as  made  on  the  tial;  see,  for  instance,  Bissell  v.  Rus- 

pleadings  and  the  case.    If  the  case  is  sell,  33  Eun,  659. 
made  to  be  used  after  judgment,  the         Instead  of  stating  the  evidence  the 

'    ■"        need  not  be  inserted,  for  parties  may,  with  the  approval  of  the 


..ffiey  will  be  annexed  as  part  of  the    judge,  agree  on  the  facts.  N.  7.  Oen 
judgment-roll.  Rules,  No.  33,  of  1888.    See  p.  648  of 

•'_  *  As  to  exceptions  to  refusal  of  the    this  Volume, 
right  to  open  and  close,  see  Ahi.  Trial 
Br.  for  Jury  Cos.,  38. 
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wasaplaintiff 's  clerk  and  salesman  during  tlie  jj^ear  18  ,  that 
defendant  came  to  plaintifE's  store  and  selected  and  ordered  the 
goods  mentioned  in  the  account  annexed  to  the  complaint  [and 
so  on]. 

On  cross-examination  the  witness  testified  [stating  in  same 
mcmner]. 

The  plaintiff  then  gave  in  evidence  a  letter  written  by 
defendant  to  plaintiff  under  date  of  ,  admitting  the 

debt  and  promising  to  pay  it  if  plaintiff  would  "give  him  a 
little  more  time  "  [or  insert  it  in  full  if  the  judge  so  direct]} 

The  plaintiff  here  rested. 

*  Defendant  then  moved  for  a  nonsuit  on  the  grounds 
[stating  each  ground  disti/nctly].  The  court  denied  the  motion, 
and  defendant  excepted. 

The  defendant,  to  maintain  the  issues  on  his  part  [state  live 
evidence  in  the  same  manner]. 

*  The  defendant  then  asked  the  witness  [stating  guest/ion 
objected  to],  which  the  court  on  objection  of  plaintiff  excluded, 
and  defendant  excepted.  Defendant  then  offered  to  prove  by 
the  witness  [stating  fact  intended],  and  asked  to  put  the 
question  again,  but  the  court  excluded  it,  and  defendant 
excepted.'' 

*  Plaintiff's  counsel  in  summing  up  was  allowed  against 
defendant's  objection  to  read  to  the  jury  the  following  passage 
from  [d6c.],  and  defendant  excepted.* 

The  court  charged  the  jury  [state  the  substance  of  the  charge 
so  far  as  necessary;  *  and  if  the  case  is  to  state  exceptions, 
indicate  those  talcen  to  each  successive  portion,  as  thus ;]  that 
the  testimony  of  the  defendant  as  a  party  to  the  action  was 

•  IT.  T.  Gen.  Rules,  No.  34,  of  Documentaiy  proofs  should  be 
88.  Apart  from  such  a  rule,  an  carefully  examined  before  assenting 
exhibit  should  be  given  in  full  or  to  substitute  a  statement  of  their 
referred  to  by  number  or  letter,  and  supposed  substance  in  lieu  of  the  in- 
annexed  at  the  end  of  the  narrative  strument  itself, 
of  the  case.  Correspondence  between  '  The  party  has  a  right  to  have  his 
such  a  document  and  the  designation  offer  stated.  Gleason  ®.  Smith,  34 
of  a  document  in  the  case  without  Hun,  547. 

positive  identification  is  not  enough.  As  to  the  necessity  of  so  doing, 

Lef twitch  ».  Lecanu,  4  Wall.,  187 ;  s.  p.,  compare  Vance  v.  Campbell,  1  Blaek, 

West    v.  Milwaukee,  &c.,  Ey.   Co.,  437;  HaussknechtB.  Claypool,«(i.,431; 

56  Wise.,  318;  14  Northw.  Bep.,  392;  Abb.  Tr.  Br.  for  Jury  Cos.,  50;  John- 

Eussell  V.  Ely,  2  Blach.  575;  Balti-  soTiv.'Da.y,n8Me.,ZU;4.EastemB^., 

more,  &c.,  R.  R.  Co.  ».  Sixth  Presby.  945;  Rosenberg  «.  Block,  102  N.  7., 

Ch..  91  U.  8.,  127.  355;  4  Eastern  Sep.,  930. 

Otherwise  of  a  paper  certifled  by  ^  I^ons  «.  Erie  Rw.  Co.,  57  K  T., 

the  clerk  to  have  been  accidentally  489;  Klein  ».  Second  Ave-  R.  R.  Co., 

lost.   Carroll  ®.  Peake,  1  Pet,  18.    As  53  Super.  Oi.  (J.  &  8.),  581. 

to  compelling  the  adverse  party  to  •"  See  Hanna  »,  Maas,  ISStT".  ;K,21 
produce  exhibits,  see  ^Morris  «.  Jo- 
sephs, 1  City  Gi.,  83. 
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:  liable  to  suspicion  from  his- interest  in  the  result,  to  which  the 
defendant  excepted  [and  so  on]. 

[If  direction  to  render  verdict /or  a  party,  or  to  answer 
gpeoiM  questions,  or  to  render  a  special  verdict,  was  gimen,  the 
amotion  better  ie  stated}] 

The  jury  rendered  a  verdict  [stating  it]. 

Form  No.  1541. 
Notice  of  proposed  case.' 

[Entitle,  unless  indorsed  on  the  case.] 

Please  take  notice,  that  within  is  a  copy  of  the  case  Tor, 
"e^eeptions — or,  case  containing  exceptions]  proposed  on  behalf 
of  the  plaintiff  [or,  defendant]  herein. 

[Bate.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 


Form  No.  1543. 
Amendments  proposed  to  proposed  case.' 

[Title  of  cotirt  and  action.] 

Please  take  notice,  that  the  [plaintiff]  proposes  the  following 
amendments  to  the  case  [or,  exceptions — or,  case  containing 
exceptions]  proposed  on  behalf  of  the  [defendant]  : 

1st  amendment.  On  page  1,  line  7,  strike  out  the  words 
[stating  what]. 

2d  amendment.  On  page  2,  strike  out  lines  2  and  3,  and 
substitute  as  follows  [stating  what.] 

3d  amendment.  On  page  3,  between  lines  4  and  5,  insert, 
"The  plaintiff  objected  to  the  reception  of  any  evidence  of 

'  IttFranka.  Grimes,  105 Ind.,  346;  RuUa,  'Eo.  33,  of  1888.    Omission  to 

4  WortTteastern  Sep.,  414,  a  direction  do  so  is   an   assent  to  the  case  as 

submitting  special  questions  was  as-  proposed. 

Bumed  from  the  fact  that  the  answers         The  party  successful  on  the  trial  is 

were  on  the  record.  not  entitled  to  serve  a  proposed  case 

^  Serve  within  ten  days  after  trial,  made  by  himself  as  a  substitute  for 

cr  if  motion  for  new  trial  was  then  that  served  on  him.    He  must  present 

made  and  is  not  decided,  within  ten  his  amendments  as  such,  with  refer- 

dayg  after  notice  of  decision,  or  if  ences  to  the  parts  of  the  case  served 

verdict  was  subject  to  opinion  of  the  on  him  which  he  seeks  to  change,  as 

court,  within  ten  days  after  notice  of  indicated   in   this  Form.    Stuart  ,v. 

entry  of  judgment.  Binsse,  4  Bosw.,  616 ;  Perkins  v.  Hill, 

'  Serve  within  ten  days  after  serv-  56  if,  Y.,  87. 
ice  of  proposed  case.    JT.   Y,  Qen. 
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payment  on  the  ground  that  uayment  was  not  alleged  in  the 
answer"  [cfec.-']. 

\If  in  any  instance  it  is  claimed  that  the  case  should  he 
made  to  conform  to  the  stenographer's  minutes,  refer  at  the  end 
of  the  amendment  to  the  page  of  the  m.vnutes?^ 

[Date,  signature,  addresses,  c&c,  as  in  last  Form!] 


Form  No.  1543. 


Notice  of  settlement  of  case,  exceptions,  &c.*v 


[Title  of  court  and  action.] 

Please  take  notice,  that  the  proposed  case  [or,  exceptionsr- 
or,  case  containing  exceptions]  in  this  action,  together  with  ti^e 
proposed  amendments,  will  be  presented  for  settlement  to  the 
Hon.  J.  K.*  [or,  R.  F.,  Esq.,  the  referee],  at  chambers  [or,  at  his 


'  It  is  generally  supposed  that  no 
objection  or  exception  on  the  part  of 
the  successful  party  should  have  a 
place  in  the  appeal  book. 

This  is  true  only  so  far  as  the 
reason  goes,  viz.,  that  he  asks  no  relief 
as  respondent,  and  therefore  need  not 
assign  errors.  But  there  is  a  class  of 
obiections  and  exceptions  which  he 
should  have  incorporated,  viz.,  such  as 
show  that  there  was  no  waiver  on  his 
part  of  objection  to  offers  and  re- 
quests on  the  adversary's  part,  the 
refusal  of  which  is  assigned  as  error 
by  the  adversary.  For  instance,  if 
the  plaintiff  asked  leave  to  amend  a 
variance,  and  the  defendant  objected 
and  interposed  an  aflSdavit  of  surprise 
and  prejudice,  and  the  court  refused 
leave,  and  the  plaintiff,  consequently 
failing,  appeals  and  relies  on  the  re- 
fusal as  error,  the  appellate  court,  if 
defendant's  objection  did  not  appear 
on  the  record,  might  assume'that  no 
objection  was  made.  See,  for  an  in- 
stance, Cass  V.  Higenbotam,  100  W. 
T.,  248,  254. 

It  is  true  that  the  cases  in  which,  if 
ever,  an  appellate  court  can  justly 
proceed  under  such  an  assumption,  are 
very  rare,  but  it  is  so  frequently  done 
that  caution  requires  attention  to  the 
point  on  the  part  of  a  respondent. 

"  W.  T.  Gen.  Rules,  No.  33,  of  1888. 

*  Serve  within  four  days  from 
the  service  of  proposed  amendments; 


omission  to  do  so  is  an  assent  to  the 
amendments.  The  time  for  settlement 
must  be  specified  and  may  be  not  less 
than  four,  nor  more  than  twenty  days 
after  service  of  the  notice.  N.  T.  Gen. 
Sules,  No.  33,  of  1888. 

Before  submitting  the  case  and 
amendments  for  settlement,  the  party 
proposing  the  case  must  mark  upon 
the  several  amendments,  "assented 
to, "  or, "  objected  to."  This  enables  the 
judge,  in  settling  the  case,  to  distin- 
guish readily  those  as  to  which  ques- 
tion is  made. 

Produce  on  the  settlement  the 
stenographer's  minutes,  marked  at  the 
proper  place  with  references  to  the 
number  of  each  amendment  applica- 
ble. 

^  If  the  judge  is  gone  out  of  office 
it  is  still  to  be  settled  before  hiia. 
Harris  «.  Morange,  1  Gitu  Cl.,WX; 
s.  p..  People  ex  rel.  Devlin  v.  Peabody, 
6  Abb.  Pr.,  328.  If  he  is  deceased,  or 
under  disability,  apply  to  the  court. 
Morse  «.  Evans,  6  How.  Pr.,  445 
(death  of  judge);  Juliand  «.  Grant,  34 
Eow.  Pr.,  132  (death  of  referee); 
N.  T.  Code  Giv.  Pro.,  8  997  (and  see 
Leonard  ®.  Mulry  93  N.  T.,  392,  as  to 
disability  of  referee).  Otherwise  in 
the  absence  of  statute. 

Settlement  may  be  compelled  by 
mandamus.  Ah  Lep  v.  Gong  Choy, 
13 Oreg.,i29;  9  Pacific Bep., ^3;  State 
ex  rel.  Keane  v.  Murphy,  {ffev.,  1885) 
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office  at  ],  onthe  day  of  ,18     ,  at 

o'clock        M. 

[Date,  signatures  and  addresses,  as  in  Form  1536.] 


Form  No.  1544. 
Order  settling  case  (or  exceptions)  and  directing  it  to  be  filed,  &c. 

\Entitle,  unless  written  at  foot  of  the  engrossed  co^y  of  the 

case.l 

Tlie  foregoing  case  contains  all  tlie  evidence  given  upon  the 
trial  ^  [if  only  upon  pa/rticular  questions,  i/ndicate  ihem^  as 
thus:  only  the  evidence  bearing  on  defendant's  counter-claim, 
but  it  does  contain  all  such  evidence  given  upon  the  trial].  [If 
testimony  or  exhibits  are  printed  in  full,  say:']  And  it 
appearing  to  me  that  a  proper  presentation  of  this  cause  for 


^Paeifle  Rep.,  840;  Hearst  «.  Denni- 
son,  72  Cal,  227 ;  13  Paeijk  Sep.,  629 ; 
People  ex  rel.  Knapp  v.  Judges  of 
tCestchester,  4  Cow.,  73;  People  ex 
rel.  Adams  «.  Baker,  14  Abb.  Pr., 
19;  State  ex  rel.  Otenberger  ».  Hawes, 
13  Weekly  L.  B-ul.,  500.  But  the 
mandamus  cannot  direct  the  particu- 
lar mode  of  settlement,  that  is  to  say, 
the  contents  of  the  case.  Toner  «. 
Mayor,  &c.,  of  N.  T.,  1  Abb.  N.  0., 
803;  Canzi  ».  Conner,  4  Abb.  N.  O., 
148;  Scott  13.  Morgan,  94  K  T.,  508; 
Gleason  v.  Smith,  34  Bun,  547 ;  s.  p., 
&parte  Morgan,  114  U.  8.,  174.  The 
remedy  for  a  judge's  refusal  to  settle 
correctly  is  to  move  on  affidavits  to 
the  facts  occurring  at  the  trial,  for  re- 
settlement, and  then  appeal  from  the 
order,  if  necessary. 

_  As  to  how  far  the  stenographer's 
minutes  control,  see  Nelson  v.  N.  Y.  & 
New  Haven  R.  R.  Co.,  1  Month.  L. 
Bui,  15;  St.  Croix  Lumber  Co.  ■». 
Pennington,  2  Dak.,  467;  11  Jf^orth- 
wesfern  Sep.,  497;  Golden  Terra  Min- 
ing Co. «.  Smith,  3  DaA.,  377 -,11  JUTorth- 
weafern  Sep.,  98,  and  article  in  28  Alb. 

L.j.,m 

'  Without  such  a  statement  as  this, 
the  case  is  unavailing  to  sustain  any 
objection  which  requires  all  the  evi- 
dence, such  as  that  the  verdict  was 
against  the  weight  of  evidence,  &c. 
Porter  v.  Smith,  35  Hun,  118,  and 
cases  cited;  Cornish  a.  Graff,  36  Hun, 
160;  s.  P.,  Murray  «.  Marshall,  94 


K  Y.,  611;  St.  Paul  Harvester  Works 
».  Langin,23  Minn.,  462;  Citizens' Ins. 
Co.  V.  Harris,  108  Ind.,  892;  6F«stem 
Bep.,  879. 

AlS  to  the  right  to  have  the  state- 
ment inserted,  see  Magnus  «.  Trischet, 
2  Abb.  Pr.,  N.  8.,  175. 

The  fact  may  be  stated  either  in 
the  body  of  the  case  or  in  the  certifi- 
cate of  the,  judge.  Coleman  v.  Reier- 
son,  36  Minn.,  223  ;  30  Northwestern 
Bep.,  811.  Gontra,  Lyon  «.  Davis,  111 
Ind.,  384;  12  Northeastern  Bep.,  714 
(holding  that  it  must  be  in  the  certifi- 
cate of  the  judge).  And  this  state- 
ment is  sufficient.  Stair  «.  Richard- 
son, 108  Ind.,  429;  9  Northeastern 
Bep.,  300. 

A  certificate  that  it  contains  the 
substance  of  all  the  evidence  is  of 
doubtful  efficacy.  Rolfe  «.  Dudley, 
58  Mich.,  208 ;  24  Northmestern  Sep., 
657.  It  is  not  enough  to  say,  "  all  the 
testimony."  Central  Un.  Tel.  Co.  «. 
State,  {Ind.,  1887)  12  Northeastern 
Bep.,  136. 

A  regular  certificate  is  unavailing 
if  it  appears  from  the  body  of  the 
case  that  all  the  evidence  is  not  there. 
McNeely  ®.  Holliday,  105  Ind.,  324;  4 
Northeastern  Bep.,  894;  Louisville,  &c„ 
Rw.  «.  Grantham,  104  Ind.,  353. 

^  If  all  the  evidence  bearing  on  a 
particular  question  is  given,  that  ques- 
tion may  be  considered  on  the  evi- 
dence. Walker  v.  Braden,  34  Eans:, 
660;  s.  c,  9  Pacif.  Bep.,  613,  616. 
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review  so  requires,  I  hereby  direct  the  evidence  and  exhibits  to 
be  stated  in  full  so  far  as  is  done  in  the  foregoing ;  and  the  same, 
having  been  settled  on  notice  [or  if  settled  by  delay,  say:  by 
failure  to  serve  amendment — or,  to  service  notice  of  settlemeiit 
after  service  of  amendments],  is  hereby  signed  by  me,^  and  or- 
dered to  be  filed  [and  annexed  to  the  judgment-roll  ^]. 
[.Bate.'] 

[Signature  of  judge  in  full  by  name  and  title.'] 

[Prefix  an  index  to  the  case  to  be  printed.] 


Form  No,  1545. 

Proposed  bill  of  exceptions. 

[Adapt  from  Form  IbMi,  following  that  Form  to  the  f, 
thereafter  inserting  only  what  is  necessary  to  present  Jhe 
questions  of  law  on  which  the  exceptions  turn.] 

[The  mode  of  settlement  is  the  same  as  in  a  Case.] 


SECTION   Y. 

COSTS  ;   AND  JUDGMENT, 

Poems.  (1568.) to  be  charged  upon 

(1546.)  Order  for  judgment,  after  di-  Mm  personally. 

rection  at  trial  that  cause  (1559.)  Order    allowing  taxation  of 

be  reserved  for  further  con-  stenographer's  fees  or  dis- 

sideration.  bursements. 

(1547.)  —  after  trial  by  jury,  and  (1560.)  Statement  of  costs  and  dis- 

applica^on  on  verdict  for  bursements  —  for  entering 

equitable    relief   (in    nui-  judgment. 

sance).  (1661.)  Affidavit  to   disbursements; 

(1648.)  —  compelling  entry  of  judg-  written     under     bill     of 

ment.  costs. 

(1549.)  Certificate  by  judge,  of  fact  (1562.)  Affidavit  to  witness  fees. 

necessary  to  give  costs.  (1563.)  Notice  of  taxation  of  costs. 

(1650-1654.)  Statements  suitable  to  (1564.)  Objections  to  taxation. 

insert  in  foregoing  Form.  (1665.)  Order  on  motion  for  retaxa- 

(1655.)  Notice  of  motion  (or  order  to  tion. 

show  cause)  for  costs,  allow-  (1666.)  Judgment  on  inquest. 

ance,  retaxation,  <fec.  (1567.)  —    by    defendant's   default 

(1556.)  Order  for  allowance  in  addi-  when  cause  is  reached  on 

tion  to  costs.  the  calendar, 

(156'7.)  —  allowing  costs  in  judgment  (1668.)  —  on  dismissal  of  complMnt 

against  executor,  <fec.,  to  be  for  plaintiffs  failure  to  ap- 

paid  out  of  the  estate.  pear. 

» McNish  V.  Bowers,  30  Eim,  214  «  Cornish  v.  Graff,  36  Hun,  160. 
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((1668a.)  —  on  nonsuit  or  dismissal  of  (1590.)  -^  against  a  part  of  the  de- 
complaint  sA  trial.  fendants. 

(1669.) —  on  verdict  —  common  (1B91.) — awarding  money  previous- 
Form,  ly  paid  into  court. 

(1B';0-1686.)  Recitals  suitable  to  in-  (1592.)  —  against  a  joint  debtor  not 

sert  in  foregoing  Form.  served  in  a  previous  action. 

(IBS'?.)  Judgment  for  double  or  treble  (1593.)  —  where  plaintiff's  recovery 

J  entitled  defendant  to  costs. 


(1688.)  —  in  favor  of  plaintiff  against  (1594.)  —  where  defendant  is  entitled 

a  part  of  the  defendants.  to  costs  by  reason  of  offer 

(1589.) of  part  of  the  plaintiffs  ,                     not  accepted. 

against  all  the  defendants. 

Form  No    1646. 

Ofder  for  judgment,  after  direction  at  trial  that  cause  be  reserved 
for  further  consideration.' 

At  a  circuit  [or,  trial  term — 
c&c.,  as  in  JBorm  493,  p.  4]. 
[Title  of  action.'] 

[Bedtals  as  in  Form  1569  to  the  T[,  continui/ng  as  thus ;] 
and  the  cause  having  been  reserved  by  the  court  for  further 
consideration,  which  has  been  had,  after  hearing  A.  T.,  of 
cbunael  for  plaintiff,  and  T.  Z.,  of  counsel  for  defendant ;  and 
dne  deliberation  having  been  had  thereon :  Now,  on  motion  of 

Okdeeed  [that  the  sum  found  by  direction  of  the  court  be 
reduced  to  dollars,  and],  that  the  plaintiff  have  judgment 

for  the  sum  of  dollars  damages,  with  costs  to  be  taxed  [may 
oM^  direction  for  allowance,  and  for  stay,  c&c,  as  in  other 
Fofms]. 

Form  No.  1547, 

Order  for  jndgnient  after  trial  by  jury,  and  application  on  verdict  for 
eqtuitable  relief  (in  nuisance).' 

[Title  {court  order)  and  recitals,  commencing  according  to 
cvremnstances ;  see  other  Forms  /]  and  the  jury  having  found 

'  Sustained  by  SheUington  v.  How-  court  gives,  with  respect  to  the  subse- 

land,53jy.  Z,371;  affl'g  6'?^ajrJ.,  14.  quent  proceeding.'?.  Upon  the  applica- 

That  was  under  Code  Pro.,  %  364,  tion  of  the  party  in  whose  favor  a 

which  provided  that  on  a  verdict  the  general  verdict  is  rendered,  the  clerk 

clerk  should  enter  in  the  minutes,  must  enter  judgment,  in'  conformity 

*  *   *    "either  the.  judgment  ren-  to  the  verdict,  unless  a  difiEerentdirec- 

dered  thereon,  or  an  order  that,  the  tion  is  given  by  the  court,  or  it  is 

cause  be  reserved  for  argument  or  otherwise  specially  prescribed  by  law." 

further  consideration."  Whether   the  former  practice  is 

Code  CUv.  Pro.,  §  1189,  substituting  regular  now,  see  Develin ii.  Cooper,  84 

thfe  following  provision:  that  the  clerk  M.  7.,  tlO. 

I3:.t0i  enter  in.the  roinutes    *    *    *  «  Trial  by  jury  is  of  right  in  an 
"the  direction,  if   any,  wUiph.  the  _  action  for  »  nuisance  (iV.  7.  Code  Oiv. 
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a  general  verdict  for  the  plaintiff  for  damages  [and 

having  fnrther  found  the  following  facts  in  answer  to  special 
questions  duly  put  by  the  court,  to  wit — copy  questions  and 
answers,  and  may  recite  adjustment  of  costs,  Sc] ;  Now,  on 
motion  of  L.  W.  E.,  Attorney-General  of  the  State  of  New 
York,  after  hearing  L.  E.  C.  and  De  L.  N".  for  the  motion,  and 
B.  N.  H.  for  the  defendant  in  opposition  thereto,  the  said 
justice  exercising  as  well  the  powers  of  a  justice  of  this  court 
at  special  term  as  at  the  circuit,  and  the  said  motion  having 
regularly  come  before  the  term  in  which  said  justice  is  sitting ; 

It  is  oedeeed  and  adjudged,  1.  That  the  said  verdict  be 
accepted  and  recorded ;  that  plaintifis  recover  of  the  defendant 
the  sum  of  damages  found  by  the  jury,  together  with 

the  sum  of  costs,  amounting  in  all  to  the  sum  of 

dollars. 

2.  That  the  several  poles  referred  to  in  the  complaint  in  this 
action,  erected  by  the  defendant  in  street,  between 

and  avenues,  in  ,  are  hereby  adjudged  and  declared 

to  be  a  public  nuisance  in  said  street. 

3.  That  the  said  defendant  do  forthwith,  upon  the  service 
upon  said  defendant  or  its  attorney  of  a  certified  copy  of  this 
order,  remove  the  said  several  poles,  and  within  thirty  days 
after  such  service  fully  complete  such  removal,  so  that  the  said 
poles  shall  be  entirely  taken  away  and  the  nuisance  created 
thereby  wholly  abated,  and  so  that  the  said  street  shall  be  and 
remain  as  it  was  before  said  poles  were  erected. 

Enter :  [signature  of  judge  l>y  initials  ofna/me  and  title.'] 

Form  No.  1548. 
Order  compelling  entry  of  judgment.' 

[Title  {court  order)  and  recitals — see  Form,  493,  p.  4 — cmd 
may  state  relief  thus:\  that  unless  judgment  be  entered  by  the 
[plaintiff]  within  [ten]  days  after  the  service  of  this  order 
upon  his  attorney,  the  [defendant]  have  leave  to  enter  judgment 
in  conformity  to  [the  aforesaid  order  of  the  general  term  of 
,  18     ^ — without  costs']. 

Pro.,  §  968),  but  final  judgment  may         '  Sustained  in  Wilson  «.  Simpson, 

award  the  removal  of  the  nuisance  as  84  N.  Y.,  674.    Or  the  order  majr  be 

well  as  damages  (§  1663);  the  verdict,  absolute  that  the  party  moved  against 

must  find  the  facts  necessary  to  sus-  enter  judgment,  as  thus:  "  that  plaint- , 

tain  the  special  relief  (People  «.  Me-  ill  forthwith  perfect  and  enter  judg- 

tropol.   Teleph.   Co.,    31    Hun,  596,  ment  herein  upon  the  verdict." 
modifying  11  Alh.  N.  C,  304);  unless         » Ballou  ».  Chicago  &  Northw.  R 

the  action  is  inequity.    Garwood  v.  R.  Co.,  53  Wim.,  150;  abst.  S.C.,  18 

N.  Y.  Centr.  R  R.  Co.,  83  N,  Y„  401,  BeporUr,  736. 
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Form  No.   1549. 
Certificate  by  judge,  of  fact  necessary  to  give  costs.' 

At  a  circuit  court  ^  [or,  trial 
term — die,  as  in  Form  493, 
^.4]. 
[TiMe  of  action.] 

,  I,  the  undersigned  J.  K.,  the  justice  [or,  referee]  before 
whom  this  cause  was  tried,  hereby  certify  [state  fact  as  in 
Forms  1550  to  1554  (SeZcw)]. 

[Date.]  [Signature  and  title  of  Justice.] 


STATEMENTS  SUITABLE  TO  INSERT  IN  FOREGOING  FORM. 

1550.  Title  to  real  property  was  in  question  *] — that  the  title  to  real  proper- 
^  came  in  question  on  said  trial. 

1551.  That  causes  of  action  separate  in  form  were  substamMaXly  the  same  ^1 
—that  upon  the  issues  raised  by  the  answer  to  the  [first  and  second]  alleged 
causes  of  action  stated  in  the  complaint,  the  substantial  cause  of  action  upon 
the  trial  was  the  same  upon  each  issue. 

1553.  Exemitor  or  adminisirator  unreasorMbly  resisted  or  refused  to  refer '•'I 
—that  the  demand  on  which  the  plaintiff  recovered  herein '  was  duly  present- 
ed to  the  defendant  as  executor  \pr,  administrator]  before  the  expiration  of 
the  time  limited '  by  a  notice,  published  as  prescribed  by  law,  requiring  cred- 
itors to  present  their  claims  [or,  although  no  notice  to  present  claims  was  pub- 
lished as  prescribed  by  law  ^],  ^nd  that  the  payment  thereof  was  unreaspn- 

'  Sustained  in  Clarke  ®.  Tunniclifl,  question  to  the  jury.    Facts  not  in 

38  S.  T.,  58;  s.  c,  4  Abb.  Pr.,  N.  3.,  evidence  on  the  trial  maybeshown  to 

451  (school  trustee  case).  ttie   judge   by  affidavits.    It  is  not 

The  certificate  may  be  made  before  necessary  to  certify  the  evidence.  Ely 

or  after  verdict.    Abb.  Tr.  Br.  Jury  «.  Taylor,  43  Eun,  205 ;  appeal  dis- 

Om.,  193;   :N.   T.    Code    Civ.  Pro.,  missed,  it  seems,  in  106  J\r.  K,  666. 
§  3348.  «  Beecher  v.  Duel,  14  Weekly  Dig., 

*  If  made  by  a  referee,  it  wiU  be  109.  Compare  Darling  c.  Halsey,  3 
entitled  in  the  court  and  cause.  Abb.  N.  C,  105. 

>  jy.  T.  Code  Civ.  Pro.,  g  3235.  '  Clarkson  v.  Root,  18  Abb.  K  C, 

*  Necessary  (if  defendant  recovers    463. 

as  to  one  and  plaintiff   as   to   the  ^  pieid  «.  Field,  77  iV.   Y.,  394; 

other),  in  order  to  entitle  defendant  to  Horton  «.  Brown,  39  Eun,  654;  Brin- 

costs,  to  set  off  against  plaintiff.    N.  ker  «.  Loomis,  43  id.,  247.    Compare 

T.  Code  Civ.  Pro.,  §  3284    Compare  Daggett  «.  Mead,  11  Abb.  N.  C,  116; 

Barlow  v.  Barlow,  35  Eun,  50 ;  Ack-  Sutton   v.  Newton,  15  id.,  453,   as 

erman  «.  De  Lude,  36  id.,  4A;  Blash-  to  reduction  being  evidence  of  good 

fields.  Blashfleld,  41  id.,  349;  Fisher  faith,  &c.;  a  p., Harrison  v.  Ayers,  18 

«■  Dougherty,  43  id.,  167;   Law  v.  jBm»,  336.    As  to  allowing  disburse- 

McDonald,  9id.,2S;  Watson «.  Gard-  ments,seePursello.rry,  19fiMn,595; 

iner,  50  JV.  7.,  671.  Marryatt  v.  Riley,  3  Abb.  if.  C,  119; 

.    » iV.  .7.  Code  <Jio.  Pro,,  %  1836.    It  Daggett  v.  Mead  {above  cited). 
IS  not  the  practice   to  submit  this 
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ably  resisted  or  neglected  \pr,  and  that  the  def eijdant  refused  to  refer '  the 
claim  as  prescribed  by  law]. ' 

1553.  School  officer  or  supervisor's  acts,  in  good  faith,  where  questiofis  might 
ham  been  settled  by  State  Superintendent^ — that  it  appeared  on  the  trial  of 
this  cause,  that  the  defendant  acted  in  good  faith  in  his  proceedings  as  trustee 
of  School  District  No.  ,  in  [or,  as  supervisor  of]  the  town  of  ,  for 
which  this  action  was  brought. 

1554.  Official  act,'  &c.,  as  a  ground  for  increased  costs'] — that  it  appeared 
on  the  said  trial  that  the  defendant  was  a  public  officer,  appointed  under  the 
authority  of  the  State,  and  this  action  vas  brought  by  reason  of  an  act  done 
by  him  by  virtue  of  his  office  [or,  an  alleged  omission  by  him  to  do  an  act 
which  it  was  his  official  duty  to  perform]. 


Form  No.  1555. 

Kotice  of  motion  (or  order  to  show  cause)  for  costs,'  for  allowances, 
for  retazatiou,  &c. 

\_As  in  Form  488,  p.  1,  menUoning  the  joieadinys,  minutes 
or  other  record  of  the  proceedings,  dto.,  amd  amy  affidcmts 
served;  and  moving  'before  the  court,  and  stating  relief,  as 
thus .'] 

For  a  separate  bill  of  costs:']  for  an  order  [or,  why  an  order 
should  nQt  be  made]  directing  the  clerk  to  tax  a  separate  bill  of 
costs  herein  for  the  defendant  "W.  X.  against  the  plaintiff.' 

For  an  allowance :  °]  for  an  order  [or,  why  an  order  should 
not  be  made]  granting  the  plaintifE  [or,  defendant]  an  extra 

'  Horton  v.  Brown,  39  Hun,  654;  appear  on  the  trial,  it  may  be  shown 

Snyder  v.  Snyder,  26  id.,  334.  by  affidavits;  but  when  affidavits  are 

^  Sustained  in  Clark  v.  Tunnicliff,  thus  necessary,  it  is  usually  better' to 

38  .y.  T.,  58 ;  s.  c,  4  Abb.  Pr.,  N.  S.,  leave  the  applicant  to  move  on  notice. 

451 ;  JV.  T.  Code  Civ.  Pro.,  %  3344.  The  clerk  cannot  take  proof  of  the 

^N.   T.   Code  Gill.  Pro.,  §  3358.  value.    Newton  ».  Reid,  24  WeeUy 

These  facts,  however,  usually  appear  Dig.,  473. 

by  the  record,  and  if  so,  a  certificate         If  the  motion  is  made .  before  a 

is  unnecessary.    Smith  «.  Cooper,  30  judge  who  did  not  hear  the  cause,  the 

Hun,  395.  affidavit  should  state  the  nature  of 

'' Costs  arc  not  allowed,  of  course,  action;   and  of  the  defense;  and  the 

to  a  defendant  succeeding  on  a  plea,  number  of  sessions  and  length  of  trial, 

of  infancy  (Yamato  Trading  Co.  v.  as  well  as  the  proceedings  rendering 

Hoexter,    44   Hun,    491),  nor   to   a  the  cause  difficult  and  extraordinaiy 

plaintifE  succeeding  in  some  actions  and  the  difficulty  of  the  questions  of 

against  savings  banks,  but  are  in  the  law. 

discretion  of  the  court.    L.  1883,  p.         Notice  for  hearing  at  a  court  held 

679,  ^§  409,  259.  by  the  judge  who  tried  the  cause(Lotr 

'  If  the  application  is  made  at  the  timer  «.  Livermore,  6  Daly:  601), 

trial,  in  the  presence  of  the  adverse  unless  he  is  not  within  the  district,  &c. 

party,  previous  notice  is  not  necessary.  Hun  «.  Salter,  93  N.-Y.,  651.  Subject 

Otherwise  on  an  inquest  or  default.  to  this  rule  the  motion  may,  in  the 

'   If  a,  pecuniary  value  upon  which  first  district,  be  made  at  chambeiSi 

to  comptite  the  allowance  did  not  Main  v.  Pope,  16  Bm,  Ff.,  371. 
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allowance  of  [five]  per  cent.*  \if  the  motion  is  not  founded  on  a 
money  verdict,^  may  add:  upon  tlie  value  of  the  subject-matter 
involved  in  this  action — or  tndioate  it  more  closely']. 

For  relaxation  :'^'\  for  an  order  [w,  why  an  order  should 
not  be  made]  granting  plaintiff  a  new  taxation  of  the  said  bill 
of  costs,  so  as  to_  allow  \or.,  disallow]  the  items  specified  in  the 
said  affidavit,  objected  to  before  said  clerk  and  disallowed  \or, 
allowed]  by  him. 

Form  No,  1556. 
Order  for  allowance  in  addition  to  costs. 

\TiUe  {court  order')  am.d  recitals'  see  Form,  493,  jp.  4.] 

{Moflf  add  if  so:  it  appearing  that  the  case  was  difficult  and 
extraordinary,*  and  a  defense  has  been  interposed  * :] 

Oedebed,  that  an  extra  allowance  of  dollars,  in  addition 
to  costs,  be,  and  the  same  hereby  is  granted  to  the 

Enter :  [sic/nature  of  Judge  ty  imtials  of  na/me  a/nd  title.'\ 

Form  No.  1557. 

Order  allowing  costs  in  judgment  against  executor  or  administrator 
to  be  paid  out  of  the  estate.  ° 

\^As  in  next  Form,,,  omitting  the  clause  in  the  recitals  Tyelmeen 

'It  is  not  necessary  to  indicate  were  objected  to;  as  to  those  that 

rate,  &c.  might  be  authorized  or  unauthorized 

'  'Cohu  v.  Husson,  13  DosZy,  334;  according  to  circumstances,  it  should 

Adolph  t.  De  Ceu,  45  Hun,  130.  show  the  grounds  of  the  objection. 

'     The  motion  must  be  made  before  The  moving  party  is  not  bound, 

final  adjustment  of  the  general  costs,  however,  to  produce  papers  presented 

Moulton  «.  Beecher,  1  Ahb.  N.  O.,  245;  by  the  other  parly  to  the  taxing  ofB- 

Jcnes  «j.  Wakefield,  21  Weekly  Big.,  cer  if  they  were  not  left  with  himi 

287;  JV:  T.,Qen,.  Bules,  No.  56,  of  'Webb v.  Croshj,  11  Paige,  nz. 

1888.   But  letaxation  may  be  ordered  The  order,  if  made  after  entry  of 

to  enable  the  application  to  be  made,  costs  in  the  judgrnent,  should  amend 

Dietz  V.  Farish,'  43  Super.  Gt.  {J.  «6  the  judgment.    McLean  v.  Hoyt,  56 

S),W.            '  3ow,  P}-.,  S51. 

_ :  The  clerk's  decision  on  an  applica-  *  As  to  what  is  within  the  rule,  see 

tion  to  tax  costs  exhausts  his  power.  Adams  «.  Stern,  29  Hun,  380 ;  Duncan 

If  he  disallows  it  for  defects  in  the  ®.  De  Witt,  7  id.,  84 ;  s.  p.,  Colton  v. 

papers,  the  remedy  is  not  to  apply  Morrissy,  6  Weekly  Dig.,  165 ;  Howell 

again  on  fresh  papers,  imless  the  other  ».  Van  Siclen,  4  Abb.  M.  C,  1 ;  s.  c,  70 

party  consents,  but  to  move  the  court  N.  T.,  595,  without  opinion ;  affl'g  8 

for  a  new  taxation.    Larkin  v'.  Steele,  Huh,  634. 

25  Hun,  354.  *  It  is  not  usual  or  necessary  thus 

_  The  affidavit  should  show  how  the  to  state  the  ground.    Tolman  a.  Syra- 

bill  was  taxed,  what  took  place  on  euse  R.  E.  Co.,  31  Hun,  397. 

the  taxation,  and  what  are  the  items  It  appears  by  the  record  or  affldaf* 

sought  to  be  corrected,  and,  as  to  ob-  vits,  or  both. 

ptionable  items  wrongfully  allowed,  ^  N.  T.  Code  Cii>.  Pro.,  §§  1835j 

It  Should  show  that  those  which  were  1836. 
absolutely  unauthorized  in  any  event 

Vol.  II.— 53 
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the  *  and  the  f,  and  at  the  end  substituting  for  the  words 
letween  the  X  and  the  §,  "out  of  the  property  of  the 
decedent."] 

Form  No.  1558. 

Order  allowing  costs,  against  executor,  administrator,  trustee  of 
express  trust,  or  statutory  plaintiff,  &c.,  to  be  charged  upon  him 
personally. ' 

At  a  circuit  court  [or,  trial  term 
— c&c,  as  in  Form  493,^.  4]. 
\_Title  of  action.] 

The  issues  herein  having  been  tried  before  Mr.  Justice  J.  K. 
and  a  jury,  and  a  verdict  duly  rendered  for  the  plaintiff,  and  a 
motion  having  been  made  by  the  plaintiff  at  the  close  of  the 
trial  for  costs  to  the  plaintiff,  and  for  a  further  sum  as  an 
additional  allowance,  *  to  be  awarded  against  the  defendant  Y. 
Z.,  to  be  collected  out  of  his  individual  property  for  having 
[unreasonably  resisted  the  payment  of  said  claims] ;  f  and  on 
.reading  the  pleadings,  and  on  reading  and  filing  the  affidavit  cf 
A.  T.,  verified  the  day  of  j  18    ,  and  after  hearing 

A.  T.  for  the  plaintiffs  in  support  of  the  motion,  and  on 
reading  and  filing  the  aSidavit  of  T.  Z.,  verified  the  day  of 
,18  ,  in  opposition  thereto,  and  hearing  T.  Z.,  for  the 
defendant  in  opposition  thereto,  and  considering  the  proceed- 
ings appearing  on  the  trial,  and  it  appearing  to  the  court  that 
[the  said  claims  were  duly  presented  to  the  defendant  as 
executor  of  the  last  will  and  testament  of  M.  N.,  deceased, 
pursuant  t6  the  statute,  and  an  offer  to  refer  duly  made  was 
rejected^oT",  *  and  that  the  payment  thereof  was  by  said 
defendant  unreasonably  resisted — and  that  the  defense  was 
unreasonably  conducted]!  ;  K^ow,  on  motion  of  A.  T.,  attorney 
for  the  plaintiff: 

Oedeeed,  that  the  said  plaintiff  be  allowed  and  recover  the 
costs  of  this  action  to  be  taxed  [add  allowance  if  so],  to  be 
collected  out  of  X  ^^^  individual  property  of  said  Y.  Z.  § 

Enter :  \_signature  of  judge  Tyy  initials  of  name  and  title.] 

'  An  order  is  not  needed,  if  he  did  as  to  a  part,  on  the  ground  that  the 

not  necessarily  sue  in  such  capacity  recovery  was  as  to  a  part  for  the 

but  might  have  sued  in  his  individual  personal  benefit  of  the  representative, 

name.  Buckland«.  Gallup,  105  iV.  T.,  Hone  d.  De  Peyster,108  N.  Z,  645; 

453 ;  Bedell  «.  Bames,  29  Hun,  589,  rev'g  44  Hun,  487.    As  to  one  acting 

and  cases  cited.    In  other  cases  it  is  after  expiration  of  trust,  see  Am.  Life 

necessary.    Morgan   v.  Skidmore,  3  Ins.  Co.  ■».  VanEpps,  14.4M.  iV.,353. 

Ahi.  N.  C,  92;  JT.  r:  Opde  Civ.  Pro.,  As  to  discretion  in  equitable  actions, 

§  3246.  Such  an  order  cannot  be  made  see  Dill  s.  Wisner,  88  JT.  F.,  153. 
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Form  No.  1559. 
Order  allowing  taxation  of  stenographer's  fees  as  disbursements.' 

[Title  as  in  last  Form.] 

The  minutes  of  the  testimony  herein,  having  been  duly- 
written  out  by  direction  of  the  court,  because  necessary  to  en- 
able the  court  to  duly  hear  and  determine  the  same : 

Oedered,  that  the  expense  of  attending  and  taking  the  min- 
utes of  the  said  testimony,  and  furnishing  the  same  to  the  court 
[which  was  paid  and  incurred  by  said  plaintiff  herein],  be  paid 
as  follows  •[ayyportioning  it — and  that  the  sum  paid  by  the 
prevailing  party  may  be  taxed  as  a  disbursement  herein  by  the 
clerk  of  this  court]. 

Enter :  [signature  of  judge  hy  initials  of  name  and  title."] 

Form  No.  1560. 
Statement  of  costs  and  disbursements  for  entering  judgment. 
[Title  of  court  a/nd  action.] 


Costs. 

Costs   before    notice    of    trial' 

[§  3251,  sub.  1,  3] I 

Costs  after  notice  and  before  trial  * 

IS3251,  sub.  3] 

Additional    defendants    served ' 

[§  3251,  sub.  1] 

Tnal  fee,*  issue  of  fact  [§  3353, 

sub-  3] 

Trial  fee,  issue  of  fact  occupying 

more  than  two '  days  [id.] .... 


Trial  fee,  issue  of  law  [id.] 

Allowance,  percentage  by  statute 
[§3253] 

—  by  court  [§  3353] 

Motion[s]for  [§  3351,  sub.  3] 

Eeference,  for  [id.,  and 
§3386] 

Appointment  of  guardian  for  in- 
fant defendant  |§  3251,  sub.  1] 

Procuring  injunction  \or  in  city 
court,  arrest,  §  3351,  sub.  1]. . . 

Examination  of  party  before  trial  ^ 
[§3351,  sub.  3] 


'  But  see  note  in  30  AVb.  N.  O., 
183;  Pfandler  Barm  Extracting,  &c„ 
Co. «.  Pfandler,  39  Hun,  191;  Abend- 
roth  V.  Manhattan  E.  R.  Co.,  9  Ciii. 
Pro.  B.  (Browne),  406. 

'  In  the  N.  Y.  Superior  Court  this 
item  has  been  allowed  to  be  duplicated 
in  case  of  a  second  trial.  In  the  Su- 
preme Court,  First  District,  not.  See 
last  paragraph  but  one  of  subd,  3  of 
§3361, 

^  Voluntary  appearance  held  equiv- 
alent to  service.  Schwinger  v.  Hick- 
ox,  46  Eovo.  Pr.,  114;  s.  c,  1  Buff. 
Super.  Ct.  (Sheldon),  377. 

*  Allowed  only  for  actual  trial 
(Studwell  v.  Baxter,  33  Hun,  331);  but 
for  each  trial,  if  there  is  a  new  trial. 
Lafond  v.  Jetzkowitz,  17  Ahb.  JSr.0.,87; 
Hamilton*.  Butler,  19  Abb.  Pr., 446. 


Disagreement,  or  trial  begun  and 
juror  withdrawn  by  the  adverse  party 
(Mott  V.  Consumer's  Ice  Co.,  S^JDalyi 
345;  19  Abb.  Pr.,  446),  or  dismissal  of 
complaint  for  insufflciency  of  evi- 
dence (Gates «.  Canfleld,  28Hun,12), 
counts  as  a  trial.  Mere  commence^ 
ment  of  trial,  followed  by  sending  the' 
cause  elsewhere  for  trial  (Third  Nat. 
Bk.  V.  McKinstry,  3  Hun,  443).  or  by 
discontinuance  (Studwell  v.  Baxter, 
aiove;  Sutphen  ».  Lash,  10  Hun,  130), 
does  not. 

'  Additional' time  to  submit  briefs 
is  not  counted. 

*  Not  allowed  for  deposition  taken 
in  this  State  by  consent;   Mg  Adam,  J, 

Not  duplicated  because  of  reading 
the  deposition  again  on  a  second  trial, 
nor  because  taken  by  stipulation  to  be 
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Costs — continued. 

Taking  deposition  of  as 
witness'  [id.]  \ 

Drawing  interrogatories  to  annex 
to  commission*  \pr,  to  letters 
rogatory!  [id.l 

Making  and  serving  "case"' 
[§3251,  sub.  3] 

Additional  for  case  of  more  than 
fifty  folios  [id.] 

Making  and  serving  amendments 
to  case  [id.] 

Term  fees,''  for  [specifying  the 
terms]  [id.] 

Motion  for  new  trial  on  a  case  "■ 
[§  3351,  sub.  3],  before  argu- 
inent  [id.,  sub.  4] 

for  argument 

[id.] 

Proceedings  after  granting  new 
trial  and  before  new  trial 
[§  3351,  sub.  8] 

Motion  for  judgment  on  special 
verdict,  before  argument 
[§3351,  sub.  8,  4] 

—  —  argument  [id.] 

Application  to  general  term  for 
new  -trial,  before  argument 
§3251,  sub.  4] 

for  argument 

[id.] 

judgment  on  ver- 


dict subject  to  opinion  of  court, 
before  argument  [id.] 

—  for  argument  [id.] 

—  on  exceptions  heard  first  at 
general  term,  before  argument 
lid.] 

for  argu- 
ment [id.] 

Appeal  to  general  term,  *  before 
argument  [§  8351,  sub.  4] 

-^ for  argument 

Term  fees,  at  general 

terms  [specij'ying  termsY\id.]. . 

Appeal  to  court  of  appeals,  before 
argument  [§  3351 ,  sub.  5] 

for  argument 

Term  fees,  term,  court 

of   appeals  [specifying  terms] 

_[id]. , 

Prepanng  case  on  appeal  to  court 
of  appeals  [§  3351,  sub.  8]. . . , 

Damages  in  court  of  appeals  for 
delay  [§  3251,  sub.  5] 

In  a  case  for  increased  costs,  one- 
half  additional '  [§  3358] 


DiSBUBSEMENTS. 

■  Witness  fees «  stated  in  detail  be- 

;     low  [§3256] I 

i  Referee's  fees  [id.,  and  § 


used  in  two  causes.  Am.  Diamond, 
&c.,  Co.  ».  Sheldon,  38  Fed.  Rep.,  217. 

'  Allowed  for  deposition  taken 
without  the  State,  by  consent,  under 
the  statute. 

Not  duplicated  because  of  reading 
the  deposition  again  on  a  second  trial, 
or  in  another  cause. 

A  separate  charge  is  allowable  for 
each  of  several  witnesses  for  whom 
separate  sets  of  interrogatories  are 
drawn,  although  under  the  same  com- 
mission. Marston  ».  Hebert,  Babeett, 
J.,  60  How.  Pr.,  490;  followed  and  ap- 
proved by  Aknoifx,  J.,  in  Faber  «. 
Tassell,  N.  T.Daily  Beg.,  Feb.  24, 1882. 

^  Only  one  charge  is  allowed  for 
each  commission,  though  it  be  for 
several  witnesses  and  with  several  sets 
of  interrogatories.  O'Brien  ®.  Com- 
mercial Fire  Ins.  Co.,  38  Super.  Ct. 
{J.  &  8.),  4;  Johnson  «.  Chappell,  7 
JDcUy,  43,  44. 

'  This  is  construed  to  mean  the 
technical  "case"  stating  the  proceeds 


:  Ings  on  the  trial  of  an  issue  of  fa«t;  it 
does  not  include  other  appeal  books. 

*  It  is  not  necessary  that  the  party 
should  have  noticed  the  cause  bn  Ms 
own  part  for  trial.  Andrews  «.8ehnitz= 
ler,  48  Super.  Ct.  (J.  &  8.),  173. 

'  Full  costs  of  appeal  are  allowed. 
Pilgrims.  Donnelly,  15  Abb.  if.  C,  240. 

'  As  to  when  fuU  costs  are  allowed 
upon  each  of  separate  appeals  from 
judgment,  and  from  order  as  to  new 
trial  respectively,— compare  id.,  and 
Keeler«.  Barrett's,  &c.,  Dyeing  Estab., 
18  Abb.  N.  C,  459,  with  Syms  «. 
Mayor.  &c.,  of  N.  T.,  105  N.  T.,  153. 

'  The  increase  formerly  was  com- 
puted on  disbursements  also.  Elinek 
«.  Kelly,  15  Abb.  Pr.,  N.  8.,  135. 
Otherwise  under  N.  Y.  Code  Ciii.  Pro., 
§3259. 

8  Expenses  of  serving  subpcenas 
upon  witnesses,  not  taxable  (Town  of 
Pierrepont  v.  Lovelass,  4  Eun,  681); 
nor  extra  compensation  of  experts 
(Mark  v.  City  of  BuJBEalo,  87  K  T., 
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DlSBUKSBMBNTS — continifed. 

Comnussioner's fees '  [§  3356] ...  $ 
Survey  [§§  1682,  1611  (dower), 

5299] 

Publication  of  Bummons  and  no- 
tice therewith  pursuant  to  law 

Tid] 

Clerk's  trial  fee  [id.,  and  §  3301]. 

Clerk's  fee  for  entering  judgment 
[id, and  id.] 

the  following  orders 

[apeeifyiTiff  them]  [id.,  and  id.] 

•Paidfor  searches  [id.,  and  §  3304] 

—  —  affidavits  and  acknowl- 
edgments' [specifying  them\ 
[§3298] 

Recording  mortgage"  [in  fore- 
closure rule] 

Serving  summons  and  complaint* 
[§8807,  sub.  1] 

Paid  referee  settling  case 

Certified  copies  of  following  or- 
ders [namiTig  tfiem]  [§§  3301 
and  3304] 

deposition  of  M.  N.  [or 

other  pa/per]  for  trial  [§  3356] . 


Clerk  filing  execution  and  enter- 
ing satisfaction  [§  3304] I 

Transcript  and  filing  fss  3301, 
3304] .. 

Copy  judgment  for  roll '. . . . 

Postage*  incurred,  $  ,  to  be 
incurred,  $        

Juror'3  fees 

Stenographer's  fees  under  stipu- 
lation* 

Stenographer's  fees,  copy  min- 
utes'   

Clerk  court  of  appeals  specifying 
items  [§  3300] 

Sheriff's  fees  on  execution 
[§§  3356,  3307,  sub.  6-9] 

attachment  [§  3307,  sub. 

2] 

terms  [§  3307,  sub.  4] . . 

Copy  minutes 

For  printing  papers  [id.]  on  ap- 
peal or  enumerated  motion 
[§3256]» 

points  [id.] 

—  copies  following  papers 
[§§3301,3304] 

Total  costs  and  disbursements. . .  i 


184;  Tuck  V.  Olds,  39  Fed.  Sep.,  883); 
nor  expenses  of  preparing  maps  and 
plans  to  be  used  on  the  trial.  Rotheiy 
V.  N.  Y.  Rubber  Co.,  90  JV.  Y.,  30; 
affl'g  34  Sun,  173;  New  Hampshire 
Land  Co..  39  Fed.  Sep.,  764;  Mark  ». 
City  of  Buffalo  {above  cited). 

'  Not  allowed  where  the  only  wit- 
ness  examined  was  the  taxing  party  in 
'liis  own  behalf.  Delcomyn  ».  Cham- 
berlain, 39  Super.  Ct.  (J.  &  S.),  359. 

Allowed,  notwithstanding  the  par- 
ty was  examined,  where  other  witness- 
es were  also  examined.  Simpson  v. 
Brown,  Tiuax,  J.,  Dec,  1887. 

As  to  rate,  see  Dunham  v.  Sherman, 
11  Abb.  Pr.,  153. 

'  Pees  of  acknowledgment,  oath, 
ajid  record,  and  expense  of  transmis- 
sion, when  required  in  the  course  of  a 
duty  imposed  by  law  on  an  officer  or 
other  person,  he  may  tax.  J!f.  T.  Code 
Gii®.  IVo.,  §  3391. 

-  ^  Extra  compensation  paid  for  ex- 
tra trouble,  in  excess  of  legal  fee,  not 
taxable.  Brown  v.  Mapleson,  MoAd- 
m,3„  May,  1887. 


Disbursements  in  serving  out  of  the 
State  under  order  for  publication  al- 
lowed Ha  WES,  J.,  in  Ferris  «.  Day, 
K  Y.  Baily  Beg.,  Oct.  23, 1883. 

«  See  note  in  30  Abb.  N.  O.,  183; 
Newhall  ij.  Appleton,  4  Month.  L. 
Bui.,  5;  s.  P.,  Byrne  v.  Groot,  5  id., 
56;  Mark  «.  City  of  Buffalo,  87  if.  Y, 
184;  Colton  v.  Simmons,  14.Sm?i,  75; 
Pfaudler  Co.  v.  Sargept,  43  id.,  154. 

"  As  to  minutes  for  use  in  prepar- 
ing "  case,"  &c.,  on  appeal,  Pfeiffer  v. 
Ringler,  K  Y.  Daily  Beg.,  April  38, 
1883;  Thurston  v.  Luce,  38  Mrth- 
western  Bep.,  679.  As  to  minutes  for 
use  on  second  trial.  Flood  v.  Moore,  3 
Abb.  JSr.  a,  91. 

'  Allowed  only  when  printing  is 
required  by  law  or  rule  of  court. 
Yeeder  v.  Judson,  91  K  Y,  374;  affl'g 
Veeder  v.  Mudgett,  27  Sun,  519.  As 
to  rate,  see  Salter  v.  Utica,  &c.,  R.  R. 
Co.,  86  K  K,  401;  Dickinson  v. 
Rogers,  7  Northwestern  Bep.,  434; 
Consalus  n.  Brotherson,  54  How.  i¥., 
63 ;  Potter  v.  Carpenter,  56  id.,  89. 
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Schedule  A. — Witnesses. 

Witness  fees  at  circuit  [or,  special  tenn-rw,  hearing],  commenced  the 
day  of  ,  18    . 


NAMES. ' 


SE9IDENCE. 


MILES  FROM 
CODET  HOUSE. 


MILES  IKATELED, 


NUMBEE  OP  DAYS 
ATTENDED. 


Form  No.  1561. 
Affidavit  to  disbursements;  written  under  the  bill  of  costs. 

[  Venue.] 

C.  D.,  being  duly  sworn,  says,  that  he  is  [managing  clerk 
of  A.  T.]  the  attorney  for  [plaintiff]  herein ;  *  that  the  foregoing 
disbursements  have  been  actually  made  and  incurred  herein  on 
the  part  of  said  [plaintiff],  except  those  hereafter  to  be  in- 
curred, and  those  deponent  believes  to  be  correctly  stated ;  and 
that  the  services  for  which  fees  are  charged  as  incurred  were 
necessarily  performed.^  That  the  cause  was  necessarily  on  the 
calendar  the  terms  above  named,  and  was  not  tried,  or  was 
postponed  thereat  by  order  of  the  court ;  that  no  charges  for  a 
copy  of  a  document  or  paper  is  made  therein,  except  for  a 
copy  of  a  document  or  paper  actually  and  necessarily  used  or 
necessarily  obtained  for  use.^  \If  oath  to  witness  fees  is  not  in 
a  separate  affidavit,  add:  That  this  action  was — continuing  as 
in  next  Form  from  the  beginning.] 

[Jurat.']  [Signature.] 


Form  No.  1562. 
Affidavit  to  vritness  fees.* 


[As  in  Form  1561  to  the  *,  or  add  the  following  to  that 
Form ;] 

That  this  action  was  at  issue  and   necessarily  upon  the 


'  A. party  and  his  attorney  or  coun- 
sel not  allowed  fees  as  witness  in 
behalf  of  such  party  or  one  united  in 
interest  or  pleading  jointly  with  same. 


2  iV.  r.  Code  Civ.  Pro.,  § 
Ud.,%  3267. 

*  For  this  Form  we  are  indebted 
to  N.  C.  Moak,  Esq.,  of  Albany.    It 


§  3388.    Compare  Tuck  v.  Olds,  39    is  supported  by  Hicks  v.  Brennan,  10 
Fed.  Sep.,  883.  Ahb.  Pr.,  304    To  much  the  same  ef- 
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.[4ay']  calendar  for  trial  at  a  circuit  [or,  a  trial  term  of  this] 
'court  [saying  where  and  when,  or,  if  fees  on  smeral  iHals  are 
'jnduded,  state  them  as  thus:  the  several  circuits  held  in  and  for 
the  county  of  ,  at  the  court  house,  in  the  of 

;  viz. :  one  commenced  on  the  day  of 

18  ;  one  commenced — (&c.,  or  if  referred,  say :  That  this 
action  was  at  issue,  and  was  referred  to  R.  F.,  Esq.,  of  ]. 

Tha,t  the  cause  was  brought  to  trial  before  said  court  [or,  ref- 
eree], at  ,  on  .  That  each  of  the  persons*  named 
in  Schedule  A,  hereto  annexed,  which  is  made  a  part  hereof, 
attended  the  several  circuits  [or,  hearings]  therein  named  pur- 
suant to  a  subpcena,  or  upon  special  request  *  of  this  deponent, 
as  a  witness  for  the  plain tift  [or,  defendant],  the  number  of 
days  set  opposite  their  respective  names  therein.  That  the 
residence  of  said  witnesses  respectively,  the  distance  therefrom, 
according  to  the  usually  traveled  route,  to  the  said  court  house 
[or,  place  of  hearing],  and  the  number  of  miles  they  severally 
traveled  as  such  witnesses,  according  to  the  usually  traveled 
route,  for  the  purpose  of  going  to  the  place  of  trial  and  return- 
ing therefrom,  at  said  circuit  court  [or,  place  of  hearing]  re- 
spectively, are  correctly  stated  and  set  forth  in  said  Schedule 
A,  opposite  their  respective  names.  That  each  and  every  of 
said  persons  named  in  said  Schedule  A  was  a  necessary  and 
material  witness  on  the  part  of  the  plaintiflE  [or,  defendant]  on 
the  trial  of  this  action. 

[Jurat.']  [/Signature.] 

[Add  schedule,  if  not  inserted  in  statement.  Form  1660.] 


Form  No.  1563. 
Notice  of  taxation  of  costs.'' 
Please  take  notice,  that  the  within  bill  of  costs  will  be  pre- 
fect is  Jeffrey  t.  Hursh,  58  Miah.,  246;    proved  by  them.    See  Gilbert  v.  Ken- 
27  Northwestern,  JRep.,  7.  nedy,  22  Mich.,  5,  19. 

If  there  is  a  foreign  witness,  may         *  Party  not  entitled  to  fee  in  his 
inser*  here,  "  -within  this  State."  own   case.     Rhoades   ®.    Bank,    13 

For  the  Form  where  a  witness  ab-    Phila.,  391. 
sent  at  a  distance  comes  home  solely         As  to  attorney,  compare  Abbot  b. 
to  testify,  and  returns,  see  Sargent  o.    Johnson,  47  Wise.  289;  Pearman  «. 
Warren,  41  Sun,  103,  and  cas.  cit.         Gould,  42  K  J.  Eq.,  4;  6  Cent.  Sep., 

'  AUen  «,  Mahon,  1  Abb.  iV".  C,    541. 
468.    If  the  adverse  party  produces         '  Cahn  v.  Monroe,  39  Fed.  Sep., 
an  affidavit  that  a  witness  was  not    675,  and  cas.  cit. 
sworn,  the  party  claiming  to  tax  fees         *  As  to  time  for  serving,  see  page 
must  produce  an  affidavit  to  the  rea-    747,  note  2. 
son,  and  what  was  intended  to  be 
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sented  to  the  clerk  of  this  court  [or,  of  the  county  of  v 

for  adjustment  [if  after  judgment,  add:  and  to  have  the 
amount  inserted  in  the  judgment  entered  herein],  at  his  office 
in  the  city  of  ,  on  the        day  of  insi,  at        o'clocls 

in  the  noon. 

[2>afo.]  {Sigrbobwre  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

Form  No.  1564. 
Objections  to  .taxation.' 
[Title  of  court  and  cause.] 

Upon  the  taxation  of  costs  herein  the  [defendant]  files  the 
following  objections  with  the  clerk  of  this  court :  [staUng  them 
in  detail.] 

[Date.]  [Signature  and  office  address  ^, 

Attorney  for  [defendsmt]. 

Form  No.  1565. 
Order  on  motion  for  retazation.' 

i^Title  (court  order)  and  recitals;  see  Form  493,  jp.  4.] 

Oedeeed,  that  the  taxation  of  costs  herein  be  modified  by 
striking  out  the  item  of  %  for  ;  and  by  inserting 

%  for  [stating  corrections]. 

[Or  if  a  question  of  fact  remains  to  he  determined,"may 
say :]  Ordered,  that  the  taxation  of  costs  herein  be  set  aside, 
and  a  retaxation  be  had  on  [two]  days'  notice,  upon  which  the 
clerk  shall  [here  state  the  grounds  or  proofs  on  which  item  in 
controversy  shall  he  determined]. 

Enter :  [signature  of  judge  hy  vrdtials  of  nMme  a/nd  title.] 

Form  No.  1566. 
Judgment  on  inquest.' 
[Title  of  court  and  action.] 

This  cause  having  been  regularly  brought  on  for  trial  upon 

•  Or  the  objections  may  be  noted         '  W.  Y.  Code  Civ.  Pro.,  §§  2264-^. 

by  the  clerk  opposite  the  respective  Crosley  v.  Cobb,  37  Hun,  271.    For 

items  in  the  bill  presented.    The  ob-  notice  of  motion,  see  Form  15551 
jections  may  be  supported  by  affldav-         *  For  affidavit  to  prevent,  see  Form 

its  to  the  facts  on  -which  they  are  No.  1491. 
founded.    Crosley  «.  Cobb,  37  Hun, 
871. 
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the  issues  of  fact,  this  [or,  the]  day  of  ,  18     ,  at  a 

circuit  [or,  trial  term  of  this]  court,  before  Mv.  Justice  J.  K. 
and  a  jury ;  after  due  notice  given  to  the  [attorney  for  the]  de- 
fendant Z.  T.,  who  has  heretofore  appeared  herein,  and  an  in- 
quest having  been  duly  taken  '■  at  the  opening  of  the  court,  on 
this  [or,  that]  day,  no  aflBdavit  of  merits  having  been  filed  or 
served,  and  the  answer  being  verified,  and  said  defendant  not 
appearing ;  and  a  verdict  for  plaintiff  having  been  thereupon 
duly  rendered  for  the  sum  of  dollars,  and  plaintifi''s 

costs  having  been  duly  adjusted  at  the  sum  of  dollars  • 

Now,  on  motion  of  A.  T.,  attorney  for  the  plaintiff : 

It  is  adjudged  [contimie  as  in  other  Forims,  helow]. 


Form  No.  1567. 

Judgment  hy  defendant's  default  when  cause  is  reached  on  the 
calendar.'' 

[Title  of  court  and  action.'] 

This  cause  having  been  duly  reached  on  the  calendar  *  in 
its  regular  order  at  a  circuit  [or,  trial  term  of  this]  court,  before 
Mr.  Justice  J. 'K.  and  a  jury,  on  this  [o;-,  the]        day  of  , 

18  ,  after  due  notice  of  trial  thereof  to  the  attorney  for  the 
defendant  who  has  [or,  the  respective  attorneys  for  all  the 
defendants  who  have]  heretofore  appeared  herein ;  and  no  one 
appearing  on  behalf  of  said  defendant[s],*  and  the  plaintiff 
having  made  his  allegations  and  proof,  and  the  [jury,  under 
the  direction  of  the]  court  ^  having  duly  assessed  the  plaintiff's 
damages  at  the  sum  of  dollars,  and  the  defendant's  costs 

^Defendant,  if  he  wishes  to  con-  iV.,  43;  Browning  «.  Paige,  7  Sow. 

test  the  grounds  of  the  judgment  on  Pr.,  487. 

evidence,  must  appear  at  the  inquest.  *  Defendant  has  a  right  to  appear 

Greenleaf  v.  Brooklyn,  Flatbush,  &c.,  and  defend  fully,  when  the  cause  is 

R.  R.  Co.,  103  i^  T.,  96,  dismissing  called  in  its  order,  although  by  reason 

appeal  from  37  Eun,  435.  of  not  filing  an  affidavit  of  merits  he 

As  to  the  practice  on  assessment  could  not  have  objected  to  an  inquest 

of  damages,  see  Thompson  v.  Lumley,  being  taken  at  the  opening  of  the 

7  BcUy,  74.  pourt.    Starkweather  v.  C^rswell,  1 

'  For  the  practice,  see  Patten  v.  Wend.,  77. 

Hazewell,  34  BcM-li.,  421 ;  Connoss  ».  ^  It  may  be  better,  where  plaintiff 

Weir,  3  E.  J).  Smith,  314;  Giberton  treats  defendant's  default  as  a  waiv- 

D.  Pleischel,  5  Buer,  653 ;  Thompson  er  of  jury  trial  and  takes  an  assess - 

ft  Finn,' 9  BaJy,  379;  Goodyear  v.  ment  of  damages  by  the  court,  to  sub. 

Baird,  11  How.  Pr.,  Will.  mit  findings  to  be  signed  by  the  judge 

'  See  Potter  «.  Davison,  8  Abb.  and  filed,  as  in  the  case  of  a  trial  by 

the  court  without  jury. 
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having  been  duly  adjusted  at  the  sum  of  dollars :  Now 

on  motion  of  A.  T.,  attorney  for  the  plaintiff, 

It  is  adjudged  [continue  as  in  other  Forms,  ielow]. 

Form  No.  1568. 
Judgment  on  dismissal  of  complaint  for  plaintiff's  failure  to  appear. 

[Title  of  court  and  action.'] 

This  cause  having  been  duly  reached  on  the  calendar  in  its 
regular  order,  at  a  circuit  [or,  trial  term  of  this]  court,  before  Mr. 
Justice  J.  K.  and  a  jury,  on  this  [or,  the]  day  of  ,  18  , 
and  due  notice  of  the  trial  thereof  having  been  given  to  plaintiffs 
attorney,  and  no  one  appearing  for  plaintiff,  and  judgment  by 
default  having  been  ordered  [^  affirmative  relief  was  asked  by 
defendant,  add:  and  defendant  T.  Z.  having  made  his  allegations 
and  proof  in  support  of  the  aflSrmative  relief  demanded  m  his 
answer,  and  state  assessment  of  da/mages,  if  any],  and  the 
defendant's  costs  *  having  been  duly  adjusted  at  the  sum  of 
:  Now,  on  motion  of  Z.  T.,  attorney  for  defendant, 

It  is  adjudged,  that  the  plaintiff's  complaint  be  and  the 
same  hereby  is  dismissed  [if  affirmatvve  relief  he  ashed,  state  it; 
see  Forms  below],  and  that  the  defendant  recover  of  the 
plaintiff  his  costs,  amounting  to  the  sum  of  dollars. 

[Date  and  authentication  as  in  Form  1569.] 

Form  No.  1568a. 
Judgment  on  nonsuit  or  dismissal  of  complaint  at  the  trial.* 

[As  in  Form  1569  to  the  *,  continuing:]  and  the  allega- 
tions and  proofs  on  the  part  of  the  plaintiff  having  been  heard 
and  considered,  and  said  judge  having  directed  the  complaint 
to  be  dismissed,  and  judgment  rendered  for  defendant,  and 
defendant's  costs  having  been  duly  adjusted  at  $  :  Now, 

on  motion  of  T.  Z.,  for  said  defendant, 

'  Allowance  may  be  moved  for.  ■without  qualification  is  generally  a 

Mais  V.  Watson,  45  Super.  Ot.  (J.  &  bar;  see  p.  858. 
8.),  591.  Under  N.  7.  Code  Civ.  Pro. ,  §  1209, 

'A  judgment  that  the  action  be  the  common  law  rule  i)revails  in  all  ac- 

dismissed  without   qualification,   at  tions,  and  if  the  dismissal  is  upon  the 

common  law,  is  not  an  adjudication  merits,  the  words  "  upon  the  merits 

which  will  bar  a  fresh  action.  Wheel-  should  be  inserted,  or  the  grounds  oi 

er  «.  Ruckman,  51  N.  F.,  391;affl'g  the  judgment  stated. 
7  Bob. ,  547.  As  to  granting  allowance,  see  Mor- 

A  decree  in  equity  in  such  terms  rison  »,  Agate,  20  Mun,  83. 
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Adjtjdged,  that  this  action  be  and  the  same  hereby  is  dis- 
missed [upon  the  merits],  and  that  defendant  recover  -of  the, 
plaintiff  dollars,  his  costs  of  this  action. 

[Authentication  as  in  Form  1569.] 


Form  No.  1569. 

Judgment  on  verdict — common  Form.' 

\Tiile  of  court  and  action.] 

The  issues  in  this  action  having  been  brought  on  for  trial 
before  Mr.  Justice  J.  K.  and  a  jury,  at  a  circuit  [or,  trial  term 
of  this]  court,  held  on  the  day  of  >  J-8     ,  at  the 

county  court  house  [or,  city  hall],  in  the  city  of  ,  and 

county  of  ,  and  the  defendant  [or,  all  of  the  defendants] 

appearing*  by  counsel  *  [or,  if  an  inquest  or  default  is  taken  as 
to  any,  say:  all  the  defendants  appearing  by  counsel,  except 
W.  X.,  and  recite  inquest  or  default  as  in  Form  1666  or  1567], 
and  the  issues  having  been  tried,  f  and  a  verdict  for  the  plaint- 
iff [w,  defendant]  having  been  duly  rendered  [if  so,  say  :  by 
direction  of  the  court]  on  the  [said]  day  of  ,  18     ,  § 

for  [the  sum  of  $  ]  T[  [and  the  costs  of  the  said  plaintiff 

having  been  duly  adjusted  at  dollars— /or  other  recitals 

see  Forms  1570  to  1586  {lelow)] :  Now,  on  motion  of  A.  T., 
attorney  for  said  plaintiff, 

'Whether  an  interlocutory  judg-  judgment  (§  1201)  was  also  struck 

ment  can  he  entered  on  a  verdict,  es-  out.    But  provisions  in  chap.  14,  sub- 

tablishing  the  fact  of  liability,  when  sequently  adopted,  expressly   allow 

further  proceedings  are  necessary  to  interlocutory  judgment  in  partition, 

determine  the  amount,  is  generally  re-  If.  T.  Code  Oiv.  Pro.,  §  1546,  which  is 

'  '   as  unsettled,— compare  die-  triable  by  jury,  and  ia  an  action  for 


turn  in  Peck  «.  Vandemark,  99  W.  T.,  dower  {id.,  §§  1607, 1619-33),  an  ac- 
29,  affi'g  S3  Eun,  214,  in  affirmative ;  tion  to  determine  an  adverse  claim  of 
abstr.  s.  c,  with  note,  18  Abb.  N.  C,  dower  (§  1648),  and  an  action  for 
168,  in  affirmative,  and  dictum  in  waste  (§  1657),  in  which  actions  jury 
Cornell  V.  CorneU,  96  iV.  ¥.,  108,  in  trial  is  matter  of  right  (§  968);  and 
negative,  and  other  cases  in  Abb.  Tr.  the  better  opinion  is  that  which  fa- 
Ms/ Jjw^  Gas.,  133  (38).  vors  this  convenient  procedure. 

The  general  provisions  of  the  Code         ^^  This  clause  is  desirable,  for  it 

aa  to  pleading  expressly  allowing  the  may  preclude  objections  to  defects  of 

complaint  to  demand  an  interlocutory  proof  of  service  in  the  judgment-roll, 

judgment  in  terms,  refer  only  to  ao-  Page  750,  note  3;  Eaton  «.  Harris,  42 

tions  triable  by  the  court  without  a  Ala.,  491;  Triplett  «.  Gillen,  6  J.J. 

juiy.    §  483.  Ma/rsh.  {Ky.),  464;  Mitchell  v.  Kobson, 

An  additional  provision  that  in  n'iWisc.,155;%Norf?mestemBep.,8%Q; 

jury  cases  he  must  demand  final  judg-  Smith  v.  Wood,  37  Tex.,  616;  b.  p., 

ment  only,  was  contained  in  the  Code  Miller  v.  Handy,  40  III. ,  448,  approved 

of  1876,  but  was  stnn*;  out  in  1877,  in  Harris  v.  Lester,  80  U.,  307. 

when  the  definition  of  interlocutoiy  - 
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It  is  adjudged,  that'  ij.  said  plaintiff  do  recover  of  said  de- 
fendant the  [sum  of  dollars],  foimd  by  the  jury,  §  with 
dollars  costs,  amounting  in  all  to  dollars^  [or,  if 
for  defendant:  that  the  defendants  have  judgment  against 
the  plaintiff  upon  the  issues  in  this  action  [dismissing  the  com- 
plaint upon  the  merits^ — or  state  special  relief  asm  Forms 
1711  to  1742],  and  for  the  sum  of            dollars  costs.' 

Judgment  signed  and  entered  this        day  of        ,  18     .* 

[Signature  of],  Clerk, 


(1570-1586.)    RECITALS   SUITABLE  TO   IISrSBRT  IN  FOEEGODIG 

FORM. 

1570.  Change  of  pwrties.}  This  action  having  been  originally  commenced 
against  the  defendants  above  named,  together  -with  W.  X.  and  V.  W.,  and 
the  action  having  been,  by  an  order  of  court,  duly  entered  on  the  day 
of  ,  18  ,  discontinued  as  to  the  defendant  W.  X.,  and  the  death  of  the 
defendant  V.  W.  having  been  suggested  on  the  record  by  the  attorney  for  the 
defendant  T.  Z.,  in  open  court,  upon  the  trial  hereafter  mentioned  [if  euisti- 
tuiion  has  been  made,  recite  it],  and  the  issues  [continuing  as  in  Form  1569 
from  the  beginning]. 

1571.  The  same — by  order  of  interpleader.''']  This  action  having  been 
originally  commenced  against  Y.  Z.,  and  the  court  having  by  an  order  duly 
granted  on  the  application  of  said  Y.  Z.,  and  entered  the  day  of  , 
18'  ,  substituted  W.  X.  as  defendant  in  the  place  of  said  Y.  Z.,  and  said  W. 
X.  having  thereupon  appeared  as  defendant  herein,  and  the  isaues^contiim- 
ing  as  in  Form  1569 /rom  th^  beginning]. 

1573.  New  trial ^ — insert  after  title.],  A  new  trial  having  been  heretofore 
ordered  in  this  action  [the  former  judgment  being  allowed  to  stand  as  secur- 
ity only],  and  the  issues  accordingly  [(!o»to"n«t«^  as  in  Form  1569 /rcim  the 


1573.  Motion,  at  General  Term,  for  new  trial  denied  ''—insert  after  recital 

'  If  directed  to  be  paid  out  of  a  As  to  the  right  of  one  attorney  to 

particular  fund,  indicate  it  as  thus :  additional  items  for  a  separate  de- 

-to  be  paid  out  of  the  estate  of  M.  N.  fense  for  one  of  several  defendants, 

by  the  defendant,  as   his  executor.  Lindsay  i).  Deafendorf ,  43  Hoa.  Pr., 

Hei  v.  Heller,  53  Wise.,  415;  10  North-  90. 

wesUrn  Bep.   630.  "  N.  T.  Code  Civ.  Pro.,  §  1336. 

*  This  renders  the  dismissal  res  '  For  additional   clauses,    where 

<  judicata.    Mining  Co.  v.  Bullion  Min.  money  was  paid  into  court,  see  Form 

Co.,  3  8awy.,  634;  and  see  p.  857,  n.  4,  1591. 

and  858,  n.  3.  6  Such  a  recital  is  common,  but 

'  As  to  the  right  of  several  defend-  unnecessary  where  the  former  trial 

ants  appearing  separately,  and  sue-  did  not  result  in  judgment,  or  the 

ceeding,  to  separate  bills  of  costs,  see  judgment  was  absolutely  vacated, 

Delaware  &  L.  R.  R.  Co.  v.  Burkard,  For  the  practice  where  the  judgment 

40  Eun,  635 ;  Lane  ®.  Van  Orden,  11  was  allowed  to  stand   as   seeurity. 

Abb.  N.  C,  338;  Zeisler  e.  Steinmann,  compare  Dows  v.  BoughtoUj  3  iBW, 

53  Stiper.  Ct.  {J.  &  S.),  184;  N.  Y.  453. 

Code  (/iv.  fro.,  %3m.  ■>  N.   T.  Code  Civ.  Pro,,  §1237. 
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^mrdiet:'\  and  the  plainlifl  [o?-,  defendant]  having  moved  in  the  flrSt  in- 
stance at  General  Term  for  a  new  trial,  and  the  motion  having  been  denied, 
and  an  order  deimng  the  same  having  been  more  than  four  days  heretofore 
duly  entered,  and  a  copy  thereof  served  on  the  attorney  for  the  defendant  [or, 
plaintifE],  with  notice  of  entry. 

1574.  Consolidation  of  several  actions:  Becite  t?ieir  having  been  brought, 
and  the  bringing  on  of  the  trials  together,  &c.,  oMing  as  thus:']  and  all  the 
parties  to  the  said  actions  having  consented  in  open  court '  that  the  said  ac- 
tions ^ould  be  consolidated,  heard  and  determined  as  one  action,  and  that  if 
judgment  be  rendered  for  the  plaintiffs,  a  single  judgment  be  rendered  for  a 
joint  recovery  [continuing  with  the  other  recitals]. 

.  1575.  Sealed  verdict,  insert :]  and  the  court  having  directed  the  jury  to 
render  a  sealed  verdict,  and  they  having  after  due  deliberation  duly  brought 
into  court.and-rendered  such  verdict  on. the  day  of  ,18    .for  the 

plaintiff,  which  has  been  duly  recorded  [continuing  with  the  otlier  recitals']. 

1576.  Special  verdict,  insert:]  and  a  special  verdict  having  been  duly 
found  by  the  jury  on  the  [said]  dajr  of  ,  18  ,  and  duly  recorded  [or 
may  set  it  forth],  and  the  court  having  directed  judgment  to  be  entered  there- 
on to  the  effect  hereinafter  stated  [continuing  with  the  other  recitals]. 

1577.  'Verdict,  with  answers  to  special  questions,  insert:]  and  the  court 
harag  directed  the  jury  to  render  a  general  verdict,  and  to  find  upon  the 
following  special  questions:  First.  Was  [and  so  on].  And  the  said  jury  hav- 
ing dnly  rendered  a  general  verdict  for  the  sum  of  dollars,  and  answered 
to  the  first  question,  Yes  [and  so  on:  and  continuing  with  other  recitals]. 

1577a.  Yerdict  subject  to  opinion  of  the  court :]  and  a  verdict  having  been 
du]^  rendered  for  the  [plaintiff],  subject  to  the  opinion  of  the  court  at  Gener- 
al Term,  on  a  case  to  be  made  by  the  [plaintiff],  and  the  case  having  been 
heard  at  said  term,  and  decided  as  follows: 

1578.  Verdict  on  penal  bond :]  and  the  jury  having  duly  rendered  a  ver- 
dict declaring  the  bond  executed  and  delivered  by  the  defendants  to  -  , 
on  the  day  of  ,  18  ,  in  the  penal  sum  of  $  ,  to  be  forfeited, 
and  assessing  plaintiff's  damages  at  %         :  [continuing  with  otlier  recitals]. 

1579.  Interest  on  verdict;  after  recital  of  verdict  add :]  and  the  interest 
thereon  from  the  day  of  ,  18  ,  the  day  of  said  verdict  [or,  in  case 
of.  action  for  causing  death,^  the  day  of  the  death  of  said  M.  N.  ]  to  this  date, 
having  been  duly  computed  by  the  clerk  at  the  rate  of  six  per  cent,  per  an- 
num, which  interest  amounts  to  the  sum  of  dollars,  and  together  with 
the  sum  awarded  by  said  verdict,  amounts  in  all  to  the  sum  of         dollars. 

1580.  .LiaMlity  to  body  execution : ']  and  it  appearing  from  the  pleadings 
[and  said  verdict]  that  this  is  an  action  in  which  the  plaintiff  is  entitled  to 
satisfy  said  judgment  by  execution  against  the  body  of  the  defendant: 

1581.  Yerdict  severing  damages;  and  plaintiff's  remitter  of  the  smaller 
smn:'^]  and  the  jury  having  duly  rendered  a  verdict  for  plaintiff  for  the  sum 

Such  is  the  motion  when  exceptions         '  From  a  precedent  in  the  Superior 

are  ordered  to  General  Term  in  the  Court.    Such  clause  was  required  in 

first  instance.  the  New  York  District  Courts  by  L. 

'Foe  other  modes  of  consolidation,  1857,  c.  344,  §  50.     Carpentier  «.  Wit 

seepages  579,  645.  let,  1  Abb.  Ct.  App.  Bee,  312. 

'  If  the  date  is  not  fixed  by  the         Award  of  execution  was  usual  in 

verdictv  the  clerk  will  determine  it  on  judgments  at  common  law.  Compare 

afSdavils.    K    Y.    Code    Oiv.    Pro.,  M.  Y.  Code  Civ.  Pro.,  %%  1200,  U87. 
g  1904         •  ■»  O'Shea  v.  Kirker,  8  Abb.  Pr.,  69. 
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of  $1,000,  against  the  defendant  Y.  Z.,  and  for  the  sum  of  $100  against  the- 
defendant  W .  X.,  and  the  plaintiff  having  elected  to  remit  the  said  $100,  and 
to  take  judgment  against  both  defendants  for  the  sum  of  $1,000: 

1583.  Bedudng  verdict;'^  insert  after  recital  of  verdict  ■]  and  the  plaintiff 
having  [by  stipulation,  duly  filed,  pursuant  to  an  order  entered  herein  the 
day  of  ,  18    ,']  consented  to  deduct  from  the  said  verdict  the  sum 

of  dollars : 

1583.  Certificate  of  judge  to  entitle  to  costs;  insert  between  recitals  of  verdict 
amdof  costs :}  and  said  justice  having  duly  certified  that  [cfec,  as  in  eerUfi-' 
cate']. 

1584.  Where  part  of  the  costs  have  been  paid;  insevt  after  recital  of  wmmmt 
of  costs]  of  which  $  has  been  paid  by  defendant,'  leaving  a  balance  due 
on  said  costs  of           : 

1585.  Allowance  by  order  of  court ;  insert  after  recital  of  amount  of  costs :] 
including  an  allowance  which  the  court  at  the  trial  [or,  by  order  entered  the 

day  of  ,  18    ],  duly  granted  to  the  plaintiff,  of  per  cent,  on 

said  verdict  [or,  to  said  defendant  of  per  cent,  on  the  sum  claimed  in 

the  complaint — or,  on  the  value  of  the  property  in  controversy]. 

1586.  —  by  reason  of  attachment;  recital  as  to  costs  and  allowa/me  may  be 
thus  .•]  and  a  warrant  of  attachment  having  been  issued  herein  on  plaintiff's 
application  on  the  day  of  ,  18  ,  under  which  the  shenfl  of  the 
[city  and]  county  of  ,  attached  defendant's  property  to  the  value  of 
§  ,  and  plaintiff's  costs,  including  allowance,  having  been  duly  adjusted 
at  the  sum  of  $           :* 


Form  No.  1587. 
Judgment  for  double  or  treble  damages. ' 

\_Iiecitals  as  in  Form  1569,  <jBc.,  inserting  after  sum  named, 
in  recital  of  verdict  .•]  single  damages,*  and  tne  court  having 
upon  the  [election'  and]  application  of  the  plaintiff,  directed 
judgment  to  be  entered  thereon  for  [treble]  damages  [<j&c.] ; 

It  is  ADJUDGED,  that  the  plaintiff  recover  of  said  defendant 

■  Under  If.    Y.   Code    Civ.  Pro.,  and  it  was  said  that  execution  could 

§  3176,  a  part  may  be  remitted  vol-  issue  for  the  full  amount, 
untarily  in  any  case.    "The  same  prin-         '  But  compare  as  to  the  right  to 

ciple  applies  to  a  verdict  for  posses-  deduct,    Lennon    v.    Macintosh,  19 

sion  of  specific  property,  as  in  eject-  Abb.  US'.  C,  175;  Andrews  v.  Cross,  17 

ment.    Keen  «.  Schnedler,  6  Tfestera  »(?.,  93;  Cohu«.  Husson,13i)a;^,334; 

Bep.,  851.  affl'g  3  How.  Pr.,  JST.  8.,  130. 

»  Alabama  Gold  Life  Ins.  Co.  v.  *  N.  Y.  Code  Civ.  Pro.,  §  3553. 
Nichols,  109  U.  S.,  333  (allowing  «  This  ia  literally  double  or  treble 
deduction  to  preclude  jurisdiction  (King®.  Havens,  35 Weati.,  420;  War- 
to  review);  Jencks  v.  Van  Brunt,  rena.Doolittle,  5  Com.,  678);  not  as  in 
19  Weekly  Dig.,  378  (deduction  to  case  of  costs,  a  fraction  in  addition, 
conform  to  amount  claimed  in  com-  «  Kulp  v.  Bird,  {Pa.,  1887)  8  AH, 
plaint).  Bep.,  ei8;  Abb.  Tr.  Brief  Jwry  Cos., 

In  Rothgerber  v.  Wonderly,  66  157  (40),and  cases  cited. 
III.,  390,  judgment  was  entered  for         'Waste.    N.  Y.  Code  Civ.  Pro., 

the  fuU  amoimt,  adding  that  it  was  §  1656.   In  other  cases  trebUng,  where 

subject  to  the  deduction  specified ;  allowed,  is  of  course.    §§  1668, 1669, 
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[treble]  the  amount  of  the  damages  so  as  aforesaid  found  by 
said  jurors  [or,  assessed  by  said  sheriff's  jury],  together  with  his 
said  costs,  amounting  in  the  whole  to  dollars. 

[Authentication  as  in  Form  1569.] 

Form  No.  1588. 
Judgment  in  favor  of  plaintiflf,  against  a  part  of  the  defendants.' 

\As  in  Form  1569  to  the  f ,  continuing .-]  and  a  verdict 
having  been  duly_ rendered  in  favor  of  the  plaintiff  against  the 
defendants  [naming  those  unsuccessful],  and  in  favor  of  the 
defendants  [naming^  those  successful],  against  the  plaintiff,  and 
the  costs  of  the  plaintiff  having  been  duly  adjusted  at  the  sum 
of  _  _  dollars ;  Now,  on  motion  of  A.  T.,  attorney  for  the 
plaintiff: 

It  is  ADJUDGED,  that  the  plaintiff  recover  of  the  defendants 
[nming  those  unsuccessful]  dollars,  found  by  the  jury, 

with  dollars  cost  of  action,  making  together  dollars 

[or  state  special  relief  as  in  other  Forms  {below)]. 

And  the  court  having  on  motion  of  the  defendants  [nam^s 
of  those  successful],  and  on  due  notice  to  plaintiff,  directed  that 
said  lastnamed  defendants  recover  costs  against  the  plaintiff", 
and  such  costs  having  been  duly  adjusted  at  dollars ;  Now, 
on  motion  of  T.  W.,  attorney- for  said  last-named  defendants: 

It  is  fuethee  adjudged,  that  the  complaint  be  dismissed 
[on  the  merits  of  the  action]  as  against  the  defendants  [names], 
and  that  they  recover  of  the  plaintiff  dollars  costs  of  the 

action. 

[Authentication  as  in  Form  1569.] 

Form  No.  1589- 

Judgment  in  favor  of  a  part  of  the  plaintiffs,  against  all  the 

defendants. 

[As  in  Form  1569  to  the  f,  continuing :]  and  a  verdict 
having  been  rendered,  in  favor  of  the  plaintiffs  [naming  those 
wooessful],  against  all  the  defendants,  and  in  favor  of  the  said 

]N.  7.   Code  Civ.  Pro.,  §  3239;    H-WOson,  3  Mow.  Pr.,  J>^.  S.,  18;  a.  C, 
Allis  V.  Wheeler,  56  M  ¥.,  50;  KrafEt    8  Civ.  Pro.  B.  (Browne),  359. 
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defendants  against  the  plaintiff  \naminy  the  unsuccessful 
plaintiff'] ;  Now,  on  motion  of  A.  T.,  attorney  for  the 
plaintiffs : 

It  is  ADJUDGEri,  that  the  said  plaintiffs  {naming  which], 
recover  of  all  the  defendants  dollars,  found  by  the  jury, 

with  dollars  costs  of  the  action,  making  together 

dollars  \or  state  special  relief  as  in  Forms  (I/elow)]. 

And  on  motion  of  T.  Z.,  attorney  for  the  defendants,  it  is 
FUETHER  ADJUDGED,  that  as  to  the  plaintiff"'  [naming  hvm],  the 
complaint  be  dismissed  [upon  the  merits  of  the  action],  and 
that  the  defendants-  recover  of  the  said  plaintiff  •  dollars, 
costs  of  the  action. 

[Authentication  as  in  Form  1569.] 


Form  No.  1590. 

Judgment  in  favor  of  a  part  of  the  plaintiffs,  against  a  part  of  the 

defendants. 

[As  in  Form  1569  to  the  j;  continuing :]  and  a  verdict 
having  been  rendered  in  favor  of  the  plaintiffs  [naming,  those 
successful],  against  the  defendants  [naming  which],  and  in  favor 
of  all  the  defendants,  against  the  plaintiff  [namdng  the  imsuccess- 
ful  plwintiff],  and  in  favor  of  the  defendant  [naming  which], 
against  all  the  plaintiffs,  and  the  costs  of  said  [names  of 
successful  plaifitiffs]  having  been  duly  adjusted  at        dollars : 

Now,  on  motion  of  A.  T.,  attorney  for  the  plaintiffs  [names], 
it  is  ADJUDGED,  that  the  plaintiffs  [nami/ng  them],  recover  of  the 
defendants  [naming  them],  dollars,  found  by  the  jury, 

with  dollars  costs  of  the  action,  making  together 

dollars  [or  state  special  relief  as  in  Forms  (Jbelow)]. 

And  it  is  further  adjudged,  that  as  to  the  said  plaintiff 
[naming  him],  the  complaint  be  dismissed  [upon  the  merits  of 
the  action],  as  against  all  the  defendants,  and  that  they  recover 
of  the  said  [naming  him],  dollars  costs  of  the  action.), 

And    rr    is    further    adjudged,   that  the   complaint   be 
dismissed  [on  the  merits  of  the  action],  as  againstthe  defendant 
[naming  him],  and  that  he  recover  of  all  the  plaintiffs 
dollars,  costs  of  the  action. 

[Authentication  as  in  Form  1569.] 
1  See  Knowlton  v.  Pierce,  41  Sow.  Pr.,  361. 
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Form  No.  1591. 
Jndgment  awarding  money  previously  paid  into  court.' 

[TiUe  of  court  a/nd  action.] 

Whekeas,  by  an  order  duly  entered  herein  on  the  day 

of  >  18    ,  it  was  ordered  that  the  defendant  Y.  Z.  might, 

within  days  after  the  service  of  a  copy  of  said  order  on  his 
attorneys,  deposit  in  court,  to  the  credit  of  this  action,  subject 
to  the  judgment  or  order  of  this  court,  the  sum  of  dollars, 
with  interest  from  the        day  of  »  18    ;  and  whereas  the 

said  defendant  did,  within  the  time  so  limited,  deposit  in  court, 
in  the  hands  of  the  clerk  [of  county],  the  said  sum  and 

interest,  to  wit,  dollars,  in  pursuance  of  said  order  [which 

has  been  paid  to  the  county  treasurer  of  county,  pursuant 

to  law] ;  and  the  issues  \j>roceed  as  in  Form.  1569  from  the 
legmning  to  the  J,  contmuing  as  thus:}  the  was  at  and 

before  the  commencement  of  this  action,  the  lawful  owner  of 
the  promissory  note  described  in  the  complaint  herein,  and  is, 
and  on  said  day  of  >  18    ,  was,  entitled  to  the 

proceeds  thereof,  to  wit,  the  sum  then  as  aforesaid  deposited  in 
court. 

II.  That  said  clerk  [or,  the  county  treasurer  aforesaid]  pay 
to  the  said  '  the  said  sum  of  dollars,  so  paid  into 
court  [with  the  interest  accumulated  thereon],  after  deducting 
the  lawful  fees  of  said  clerk. 

III.  That  the  said  do  recover  of  the  the 
Bum  of              dollars  costs  herein. 

[Authenticatio?i  as  in  Form  1569.] 

{Certified  copy  to  he  countersigned  hy  the  jvdge^  <md  file 
certnfied  copy  ioith  depositary?] 


Form  No.  1593. 

Judgment  against  a  joint  debtor  not  served  in  a  previous  action.* 

[As  in  Form  1569  to  the  §,  Gontimdng:]  which  is  hereby 

'  Monroe  v.  Chaldeck,  78  III.,  439.  assume  that  this  is  still  to  be  deemed  a 

'  F.  T.  Code  Civ.  Pro.,  §  751.  judgment  for  a  sum  of  money  only, 

'  N.  T.  Gen.  Bules,  No.  68,  of  and  triable  by  jury,  notwithstanding 

888.  Oie  phraseology  of  that  section. 
^N.T.QOe  Civ.  Pro.,  §  1937.    I 

Vol..  il.— 53 
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determined  to  be  the  sum  now  feitfaining  unpaid  upon  the 
original  judgment  recovered  in  a  former  action  by  the  plaintiff 
against  joint  debtors,  of  which  the  defendant  Y.^'Z.  was  one, 
but  not  served  in  said  former  action,  as  alleged  in  the  complaini 
herein,  and  that  said  plaintiff  also  recoveir  his*  said  costs  of  this 
action,  amounting  in  all  to  dollars. 

[Auth&nUoaUon  as  in  Form  1569.] 


Form  No.  1593. 
Judgment  where  plaintiff's  recovery  entitled  defendant  to  costs.' 

[Recitals  of  ^oceedi/ngs  o/nd  verdict,  decision,  or  report,  as 
in  other  Forms,  So.,  contirvuimg ;]  and  it  appearing  ithat  this 
action  being  one  of  -which  a  court  of  justice  of  the  peace  has 
jurisdiction,  the  plaintiff  is  not  entitled  to  costs  \pr,  that  the 
plaintiff,  recovering  less  than  $50  in  this  action,  he  is  not 
entitled  to  costs],  and  the  defendant  is  entitled  to  costs  against 
the  plaintiff,  and  defendaint's  costs  having  been  duly  adjusted 
at  the  sum  of  dollars ;  Now,  on  motion  of  T.  Z.,  attorney 

for  defendant : 

It  is  adjudged,  that  the  plaintiff  recover  of  the  defendant 
dollars,  his  damages  so  found,  and  that  the  deferidant  be 
allowed  his  costs  of  this  action,  amounting  to  dollars,  and 

that  the  defendant  after  deducting  said  sum  of  [damhages]  frpm 
said  sum  of  [costs'],  do  recover  of  the  plaintiff,  and  have 
execution  for<the  sum  of  dollars,  the  residue  of  said  costs. 

[Authentication,  as  in  Form,  1569.] 


Form  No.  1594. 

Judgment  where  defendant  is  entitled  to  costs  by  reason  of  offer  not 

accepted. 'i 

[As  in  Form  15'69,   to    the  '*^,   continuing:}    and    the 

iJV.  T.  Code  Oiv.  Pro.,  §  3328;  AstograiitiiigallbwanceisSe  Coin- 
Whitney  0.  Daggett,  6  AVb.  N.  C,  missioners  of  PDots  ®.  SpofEord,  3 
434 ;  Jdhnsoh  «.  Farrell,  10  Ahb.  Pr.,  Hun,  57 ;  s.  c,  5  Supm.  {It.  (T.  «  0.), 
384;  Warden  ».  Frost,  35  Sun,  141;  353. 

Hudson  V.  Guttenberg,  9  Abb.  if.  C,  «  Dingee  «.  Shears,  39  Eun,  810; 

415;  s.  p.,  note'to  next  Form.  K  Y.  Code  Cw.  Pro.,  §  737;  B.  P.,,note 

Application  tO  the  court  is  not  nee-  to  laat  Form.    As  to  granting  jSJlow- 

essary  unless  there  are  several  defend-  ■'ance,see  CoateB».Gbadard,"33jS!ip^j'. 

ants,  all  of  -whom'd,re  not  entitled' to  ,Ct.  (J.  &  S.),  yS;  Magnin  ».  DinsiiiOTfc, 

costs.  Lultgor «, Walters, 64 .Bar6.,417.  -'47.ano.  Pr.,  11.          ' 
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defendant  having  before  [notice  of]  trial  duly  offered  in 
writing  to  allow  plaintiff';to'{ake[jMg»aent  against  him  herein 
for  the  sum  of  dollars,  which  offer  was  not  accepted  by 

plaintifi^  andJpMntife  coats  iip  to  the  time^of  e^id  offer  having 
been  duly  adjusted  at  dollars,  and  defendant's  costs  from 

fe^ime  of  said  offer  having  been  duly  adjusted  at        dollars ; 
Now,  on  motion' of  Z.  T.,  attorney  for  said  defendant : 

It  is  adjudged,  that  defendant  recover  of  plaintiff 
dollars  for  his  said  costs. 
"^  A^nd  on  motion  of  A.  T,,  attorney  for  plaintiff: 

,    It  is  adjudged,  that  plaintiff  recover  of  defendant 
Iblfirs',  Tiis  daniages  so  found,  and  dollars,  his  said  costs, 

amounting  together  to  the  sum  of  dollars,  less  the  sum  of 

"dollars  to  be  deducted  for  said  costs  of  defendant,  and  that 
said  plaintiff  have  execution^  for  dollars,  the  residue  of 

said  recovery. 

[Authenti&itidn  as  m  Form  1569.] 
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AETICLE  V. 

Peoceedinss  in  Case  of  Teial  by  the  Couet. 

[Forms  more  commonly  used  in  connection  with  trial  by  jury  are  not 
repeated  here,  although  such  as  may  be  used  on  trial  by  the  court.] 

Section  I. — Dbtebmininq  mode  of  tbial. 

II. — BeINGING  on  and  INCIDBNTAIi  PROCEEDINGS. 

HI.— Tkiai.  by  the  coukt  without  aid  of  juet  or  reference. 
IV. — Trial  of  all  the  issues  of  fact  by  jury  and  judgment 

THEREON  BY  THB  COURT. 

v.— Tbial  by  the  court  with  the  aid  of  jury  trial  of 

BPBCIFIO  QUESTIONS. 

YL — Trial  by  the  court  with  the  aid  of  a  reference. 


SECTION    L 

DETEEMXNING  MODE   OF  TELiX. 

FoEMS.  from  calendar,  but  direct. 

(1695.)  Stipulation  for  trial  by  the  ingthat  issues  be  settled 

court  without  jury.  for  trial  by  jury, 

(1596a.)  Order  at  circuit  transferring  (1600.)  Kotice    of    proposed   isenes 

cause  to  be  tried  at  specid  where  order  for  trial  by 

term,  jirry  has  been  made  without 

(1696.)  Affidavit  to  move  for  trial  of  stating  the  questions. 

issues  by  a  jury.  (1601.)  Amendments  proposed  to  the 

(159V.)  Notice  of  motion  (or  order  to  proposed  issues. 

show  cause)  to  settle  issues  (1602.)  Notice  of  settlement  of  issues 

for  trial  by  jury.  and  amendments. 

(1698.)  Issues  proposed  for  trial  by  (1603.)  Order  settling  issues,  and  di- 

jury  under  foregoing  no-  recting  their  trial  by  jury. 

tice.  (1604.)  Order  of  reference  to  setfle 

(1699.)  Order  refusing  to  strike  cause  issues. 

Form  No.  1595. 
Stipulation  for  trial  by  the  court  without  jury. 

[Title  of  court  cmd  action.] 

The  parties  hereto  by  their  respective  attorneys  hereby 
stipulate  that  *  this  action  \or^  the  issues  heretofore  joined  in 
this  action^]  shall  be  tried  by  the  court,  without  a  jury.'  f 

[Date.]  [Signatures  of  attorneys.'] 

'  In  Bamberger  v.  Terry,  103  U.  brought  in  by  amendment  at  the  close 

jS,  40,  it  was  held  that  in  the  absence  of  the  trial.    For  an  express  restrio- 

of  such  a  qualification  as  this  clause  tion  to  present  trial,  see  Form  1606. 
the  stipulation  covered  new  issues        '  Express  waiver  was  required  by 
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Form  No.  1595a. 

Order  at  circuit  transferring  cause  to  be  tried  at  special  term.' 

[Jfflsy  ^^  readily  adapted  from  Form  1507,  p.  784.] 


Form  No.  1596. 
AfS,davit  to  move  for  trial  of  issues  by  a  jury.' 

[Title  of  court  amd  action.] 

[Yenue.] 

A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  the  plaintiff  herein." 


the  court  in  Kelly  «.  Milan,  21  Fed. 
Sep.,  843. 

Omission  to  enter  in  writing  does 
not  avoid  the  judgment.  Maxwell  v. 
Stewart,  23  Wall,  77. 

As  to  sufficiency  to  secure  review 
in  D.  S.  Supreme  Court,  see  Bond  «. 
Duatin,  113  U.  8.,  604;  Fleitaa  v. 
Cockrem,  101  id.,  301;  Boogher  v. 
N.  T.  Life  Ins.  Co.,  103  id.,  90;  Kob- 
erte  e.  Benjamin,  134  id.,  64. 

As  to  unplied  waiver  see  Jf.  T. 
Code  Civ.  Pro.,  %  1009 ;  Wheelock  d. 
Lae,  5  Abb.  J!r.  0.,  73;  s.  c,  74  N.  T., 
495;  Hand  v.  Kennedy,  83  JT.  r:,149; 
affl'g  45  Super.  Ot.  (J.  &  S.),  385; 
Tower  «.  Moore,  53  Mo.,  118. 

For  a  stricter  rule  see  Odell  v. 
Reynolds,  40  Mieh.,  31;  Biggs  v. 
Lloyd,  70  Col.,  447;  MorreU  v.  Mor- 
rell,  17Sm»,334. 

TVTiether  the  decision  of  a  cause 
thus  taied  has  the  effect  of  the  verdict 
of  a  jury  or  not,  as  compared  with  the 
decision  of  a  judge  in  a  cause  triable 
by  the  court,  see  Murtha  v.  Curley,  90 
M.  F.,373;  s.C.,13  Abb.  N.  C,  13; 
Mayor  «.  Mode,  14  Hun,  155 ;  Kelsey 
«.  Foisyth,  21  How.  U.  8.,  85;  Travers 
V.  Wormer,  13  lU.  App.  {BradwM), 
89;  s.  c,  15  Chicago  Legal  Newa, 
865 ;  Richmond  v.  Dubuque,  &c.,  E. 
E.  Co.,  33  Iowa,  4S,%. 

The  better  opinion  appears  to  be 
that  if  the  case  be  an  equity  cause, 
the  fact  that  that  express  waiver  of 
jury  trial  was  taken,  and  the  cause 
tried  at  a  jury  term  without  jury,  does 


not  alter  the  function  of  the  judge ; 
and  conversely,  if  the  cause  was  one 
in  which  a  trial  by  jury  was  matter  of 
right,  a  mere  waiver  of  the  right 
without  anything  to  indicate  an  inten- 
tion to  treat  the  cause  as  an  equity 
cause — as  for  instance  by  sending  it  to 
the  special  or  equity  term  for  trial — 
does  not  alter  his  function. 

The  mode  of  making  findings  in 
such  a  case  will  be  the  same  as  on  the 
trial  of  an  equity  cause,  except  that 
costs  are  not  thereby  rendered  dis- 
cretionary. 

'  Watson  v.  Manhattan  By.  Co.,  17 
Abb.  N.  C,  289;  s,  c,  53  mper.  Ot. 
{J.  &  8.).  137;  Meacb  v.  Chappell.  8 
Paige,  135. 

Or  the  court  may  postpone  the 
cause  to  enable  a  party  to  move  for 
the  settlement  of  questions  for  trial 
by  jury.  Mackellar  ®.  Eogers,  53 
i^per.  Ci.  (J.  &  8.),  468;  Hewlett  v. 
Wood,  63  K  T.,  75. 

The  action  should  not  be  dis- 
missed. Warner  ®.  Swanton,  15  Week- 
ly Big.,  256.  If  his  complaint  makes 
a  case  for  equitable  relief,  the  plaint- 
iff has  a  right  to  try  the  question  of 
his  right  to  such  relief. 

And  on  failing  to  make  out  claim 
for  equitable  relief,  he  has  a  right  to 
have  the  action  tried  as  a  legal  action 
for  damages,  if  the  facts  are  alleged 
which  m&e  such  a  case.  Sternberger 
c.  McGovem,  15  Abb.  Pr.,  N.  8.,  257. 

'  The  court  have  power  to  order 
such  a  trial  of  all  or  any  part  of  the 
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II.  That  this  actiotf  is  broug&t  to  procure  a  limited  divorce 
or  judgment  of  separation  between  the  parties,  upon  4he 
grouid  that  the  defendant  has  abandoned  the  plaintiff,  and 
neglected  and  refused  to  provide- for  her, 

III.  That  said  action  was  commenced  on  the  day  of 

,18  ,  and  is  now  at  issue,  and  upon  the  special  term 
calendar  of  this  court  for  trial  j ;  and  that  copies  of  the 
complaint  and  answer  therein  are  hereto  annexed,  and  marked 
"A"  and  *' B  "  respectively. 

lY.  That  among  the  issues  raised  by  the  pleadings  in  Mi 
action  are :  the  residence  in  this  State  of  the  plaintiff ;,  the 
marriage  of  the  parties ;  and  the  abandonment  of  the  plaintiff 
by  the  defendant ;  the  plaintiff  having  the  affirmative  of  all 
those  issues,  and  the  defendant  the  negative. 

— Y.  [State  the  condition  of  the  ccmse,  so  as  to  show  that  tke 
a/ppUcation  is  seasonahVy  made,  and  am,y  circumstances  relied 
on  as  requiring  jury  trial.'] 

VI.  That  in  the  judgment  of  deponent,  the  said  issues  of 
fact  in  this  action  should  be  tried  by  a  jury,  and  the  plaintiff" 
desires  that  the  same  should  be  so  tried,  and  that  an  order  may 
be  accordingly  made  by  this  court,  directing  that  the  issues,  a 
statement  of  which  is  annexed,  be  so  tried.         [Signaturei] 

[Jwraf] 

Form  No.  1597. 

Notice  of  motion  (or  order  to  sbow  cause)  to  settle  issues  for  trial 

by  jury." 

[Commenaem^nt  as  in  Form.  488, ».  1,  or  491,^.  3,  svhsUtut- 
ing  for  the  italic  cloAise  between  the  \  and  the^:'\  settling  the 

issues,  in  any  action,  though  jiu-y  This  Ponn  is  from  Brinkley  ».  Brink- 
trial  be  not  matter  of  right,  and  ley,  56  N.  T.,  193. 
though  neither  party  ask  for  it.  But  '  Under  JT.  T.  Gen.  Rules,  No,  31, 
complicated  issues  should  not  be  so  of  1888,  if  jury  trial  does  not  appear 
tried.  Butter  «.  Person,  12  Abb.  N.  upon  the  complaint  to  be  matter  of 
C,  353;  B.  c,  ^  Super.  Oi.  (J.  &  8.),  right,  move  -within  10  days  after 
55.  The  court  have  not  power  to  final  joinder  of  issues.  Rutty  s.  Per- 
order  a  compulsory  reference,  unless  a  son,  13  Abb.  2f.  C,  353;  s.  c,  49  iSfa-^ 
long  account  is  involved.  Streat  v.  per.  Ot.  {J.  &  8.),  55.  The  motion 
Bothschild,  13  ^J6.  iV^  C,  388;  6.  C,  may  be  denied  (when  jury  trial  is 
13  Baly,  95.  See  also  Form  1507  and  not  of  right)  with  or  without  leave 
note;  Dorr  «.  Tremont  Natl.  Bank,  to  renew  before  the  special  term 
138  Mass.,  349;  N.  T.  Code  Ow.  Pro.,  when  the  cause  shall  be  called. 
§§  838,  970,  and  as  to  divorce,  §  1757. 
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issues  [or  if  part  only  curs  sought  to  he  so  tried,  indicate  what] 
in  this  action  for  trial  by  a  jury,  or  for  such  other  relief  as  may 
be  just.  -Herewith  is  served  upon  you  a  copy  of  the  questions 
of  fact  proposed  to  be  submitted  to  the  jury  for  trial. 

[Date."]  ^Signature  and  o^e  address  of], 

[Address']  To  ,  Attorney  for 

,  i  -  Attorney  for 


Form  No.  1598. 
Issues  proposed  for  trial,  by  jury  under  foregoing  notice. 
[Title  of  court  and  action.'] 

QuEsijoNS  OF  Fact  TO  be  strBMiTTED  TO  THE  Jtjbt  f  OE  teiAl. 
fm&j. — Was  [cfec,  stating  tt,^  and  so  on]. 

[Amendments  or  a  substitute  may  hejproposed  hy  the  adverse 
party,  as  in  Form  1601.]  ' 

Form  No.  1599- 

Order  refusing  to  strike  cause  from  calendar,  but  directing  that 
issues  be  settled  for  trial  by  jury.' 

At  a  special  term  [<&g.,  as  in 
tarm  493,  j^.  4]. 
[Title  of  action] 

This  action  being  called  on  for  trial  in  its  order  on  the 
calendar  of  this  court,  and  the  plaintiff,  by  his  counsel  A.  T., 
Esq.,  moving  to  strike  the  same  from  said  calendar  [on  the  ground 
thiir—spec^ying  it],  and  on  reading  the  pleadings,  and  after 
hearing  T.  Z.,  Esq.,  of  counsel  for  the  defendants  in  opposition : 

Oedeeed,  1.  That  said  motion  be  and  the  same  is  hereby 
denie^. 

2.  That  the  issues,  to  be  settled  as  hereinafter  provided,  be 
sent  to  the  circuit  for  trial  by  a  jury,  pursuant  to  law. 

3.  That  for  that  purpose  plaintiff,  within  days,  serve 
upon  the  defendants'  attorneys  a  "copy  of  his  proposed  issues, 
and  the  defendants,  within  days  thereafter,  may  serve  such 
amendments  thereto  as  they  desire,  and  thereupon"  the  issues 
may  be  settled  by  this  court  upon  a  notiqe  of          days.  _    . 

,y.  Enter :  [signature  of  Judge  hy  initials  ofna/me  myd  title.] 

'  State  only  questions  of  fact,  and  '  This  Form  is  sustained  by  Hew- 
m^ethe  statement  complete  without  lett  v.  Wood,  3  Eun,  736;  63  M  ¥., 
inserting  references  to  the  pleadings.     75. 
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Form  No.  1600. 

Notice  of  proposed  issues  where  order  for  trial  by  jury  has  been  made 
without  stating  the  qnestions.' 

[^Title  of  court  and  aciion.] 

QuEBTIOIfS  OP  FACT  PE0P08ED  BY   [pLAINTIFf],  TO  BE  SUBMITTED 
TO  A  JUET  FOE  TEIAL. 

[Sere  state  questions.']  [Signature  of], 

Attorney  for  plaintiff. 

Please  take  notice,  that  the  foregoing  is  a  copy  of  the 
issues  proposed  to  be  framed  and  settled,  for  trial  by  a  jury  in 
this  action. 

[I>aie,  signature  anSL  addresses,  as  in  Form  1597.] 

Form  No.  1601. 
Amendments  proposed  to  the  proposed  issues. 

[TiU^  of  court  and  action.] 

Amendments  proposed  by  [defendant]  to  the  issues  of  fact 
proposed  by  [plaintiff],  to  be  settled  for  trial  by  a  jury  in  this 
action. 

I.  Strike  out  each  of  the  seven  questions  proposed  by  the 
[plaintiff],  and  in  their  place  substitute  the  following:  [or 
otherwise  indicate  distmctvy  each  cmiendment  jproposed.] 

[SignaPwre  of], 

Attorney  for  [defendant]. 

Please  take  notice,  that  the  foregoing  is  a  copy  of  the 
amendments  proposed  by  the  [defendant]  to  the  issues  proposed 
by  the  [plaintiff],  for  trial  by  a  jury  in  this  action. 

[Date,  signature' and  addresses,  as  in  Form  1597.] 


Form  No.   1602. 
Notice  of  settlement  of  issues  and  amendments. 

[Title  of  court  and  action^ 

Please  take  notice,  that  the  issues  proposed  by  the  [plaintiff] 

1  These  must  be  drafted  in  proper    and  served  with  the  notice  of  motioa 
form  to  be  incorporated  in  the  order,    N.  T.  &en.  Bulea,  No.  31,  of  1888.. 
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in  this  action,  to  be  submitted  to  a  jury  for  trial  [pursuant  to 
the  order  of  this  court,  dated  the        day  of  ,  18    ]  and 

the  amendments  thereto  proposed  by  the  [defendants],  a  copy  of 
\yhich  issues  [or,  amendments]  has  been  heretofore  served  upon 
you,  will  be  presented  to  the  Hon.  J.  K,,  one  of  the  justices  of 
this  court,  for  settlement,  at  a  special  term  to  be  held  at  the 
court  house  [or,  the  city  hall],  in  the  city  of  ,  on  the 

day  of  ,  18  _,  at         o'clock  in  the        noon. 

[Bate,  signature  and  addresses,  as  in  Form  1597.] 


Form  No.  1603. 
Order  settling  issues,  and  directing  their  trial  by  jury.' 

At  a  special  term  [cfec,  as  m 
Form  493,  p.  4]. 
"^iUe  of  aciwn.\ 

On  reading  the  pleadings  in  this  action  \if  the  motion  is 
made  on  special  notice,  after  proposal  of  issues  and  amend- 
imrds,  add],  and  the  issues  of  fact  arising  thereon,  proposed  on 
the  part  of  the  plaintiff  to  be  submitted  to  a  jury  for  trial,  and 
the  amended  issues  [or,  the  amendments  thereto]  proposed  on 
the  part  of  the  defendants  [if  the  order  is  tahen  hy  default  on 
nwtion  to  setUe,  add:  and  on  proof  of  due  notice  of  settlement 
thereof] ;  and  on  hearing  A.  T.,  of  counsel  for  [plaintiff],  and 
T.  Z.,  of  counsel  for  defendant  [or,  and  no  one  appearing]  in 
opposition  ;  Now,  on  motion  of  A.  T.,  attorney  for  [plaintiff] : 

Oedeked,  1.  That  the|.  following  questions  of  fact  involved 
in  the  issues  arising  upon  the  pleadings  herein,  be  tried  by  a 

2.  That  such  trial  be  had  at  a  circuit  court  [or,  at  a  trial 
term  of  this  court],  to  be  held  in  the  county  court  house  [or,  in 
the  city  hall]  in  the  city  of  ,  on  the  day  of  , 

18    ,  or  as  soon  thereafter  as  the  same  may  be  tried  [on  notice 
of  trial  given  by  either  party — or,  and  the  clerk  of  this  court 

'  It  was  formerly  usual  to  add:  trial  and  judgment  thereon,  may  be 

"And  it  is  further  ordered,  that  the  had  as  shall  be  proper." 
clerk  of  the  said  circuit  before  which         Under   the   present  practice  the 

the  said  trial  shaU  be  had,  forthwith  successful  party  takes  a  certified  ex- 

upon  the  findings  and  verdict  of  the  tract  from  the  minutes,  and  moves  for 

said  jury,  certify  and   return   said  judgment,  or  brings  on  the  cause  by 

findings  and  verdict  to  the  then  pend-  notice  of  trial,  to  determine  the  re- 

ing  term  of  this  court,  or  to  the  next  maining  issues,  or  the  whole  issues 

such  succeeding  term  thereof,  to  the  with  the  aid  of  the  verdict 
end  that  such  further  froceedings, 
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is  hereby  directed  to  put  the  cause  on  th6  day  calendar  for  that 

day]. 

\If  necessary,  add ;] 

3.  That  the  plaintiff  have  the  affirmative  upon  the  first 
question,  and  the  defendant  have  the  affirmative  upon  the 
second  question  \or  otherwise,  according  to  the  case]. 

FmsT. — ^Was  [c6c.,  statmg  it,  and  so  on\,  ■'•- 

Enter :  [signature  of  judge  J>y  initials  of  namie  and  title.] 


Form  No.  1604. 
Order  of  reference  to  settle  issues. 

[Title  {court  order)  and  recitals  according  to  the  case;  see 
Forms  1599, 1603,  .and  493,  _2?,  4.] 

Oedeeed,  that  ,the  issues  of  fact  joined  by  the  pleadings  in 
this  action  be  settled  pursuant  to  law  and  the  practice  of  this 
court,  for  trial  by  a  jury,  and  for  that  pui-pose  it  is  hereby 
referred  to  K.  F.,  Esq.,  of  ,  as  referee,  to  ascertain  and 

settle  the  said  issues,  and  state  distinctly  and  plainly  the  several 
qiiestions  of  fact  to  be  passed  upon  [if  various  issues  affecbmg 
different  pa/rties,  add:  the  names  of  the  parties  to  each  issue — 
and  if  necessary,  add:  and  which  party  is  to  hold  the'' 
affirmative  on  each  question],  and  that  upon  the  filing  and 
confirmation  of  his  report,  either  party  may  bring  the  issues  on 
for  trial  at  the  circuit. 

Enter :  [signature  of  judge  T)y  initials  ofnamie  and  Utle.] 


SECTION  n. 

BEINGING   ON,   AND   INCIDENTAL   PEOCEBDmOS. 

FoEMS.  (leO'Zb.)  Order  allowing  amendment 

(1605.)  Notice  of  trial.  on   terms,   and   postpone- 

(1606.)  Waiver  of  trial  by  jury.  ment. 

(1607.)  Order  that  certain  iasueB  be  (1608.)  —  reopening  cause  after  snb- 

tried  before  others.  mission,  &c. 

(1607a.)  Proof  of  selrTice  of  subpoer  (1609.)  —  after  trial,  granting  leave 

sa.  to  amend  complaint,  , 
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-^-    !  Form  No.  1605. 

Notice  of  trial. 

[As  in  Form  1490,  p.  774,  omitting  {Une  2)  the  words,  "  and 
an  inquest  taken  therein;"  and  if  Judgment  is  to  be  at  the 
s^me  time  asked  against  defendants  who  have  appeared,  hut 
failed  to  plead,  substitute  ^or  the  words,  "  and  an  assessment 
of  damages,"  in  the  last  Ivne,  the  words,  "  for  the  relief  de- 
manded in  the  complaint."] 

[Note  of  issue,  as  in  Form  1493  ;  notice  of  motion  to  strike 
from  calenda/r,  1494 ;  affida/eit  Oind  stipulations  as  to  post- 
poimnent,  1498-1503.] 


Form  No.  1606. 
Waiver  of  trial  by  jury. 

[Title  of  court  amd  action.'] 

The  [defendant]  above  named  hereby  waives  [or,  the  par- 
ties hereto  hereby  respectively  waive]  trial  by  jury  [upon  the 
trial  now  about  to  be  brought  on  *]  herein. 

'y^^fe.']  [Signaikire  amd  address  of '\, 

Attorney  for  [plaintiff]. 

[Tlnd&r  N.  Y.  Code  Gim.  Pro.,  %  \^()^,file  with  the  clerk.] 


Form  No.  1607. 

Order  that  certain  issnes  be  tried  before  others.' 

"  Oedeeed,  that  the  issues  raised  by  the  first  alleged  defense, 
stated  in  the  answer  herein,  be  tried  before  the  issues  raised  by 

'  This  clause,  perhaps,  is  implied,  the  minutes  by  the  judge  holding  the 

Compare  Carthage  «.  Buckner,  8  III.  court  where  the  cause  is  brought  on 

:^.(BradweU),  153,  and  page  881  of  (Owen?).  Weston,  QSN.E.,  599;  s.  c,  3 

tms  Volume.  New  Etiq.  Sep.,  717;  N.  T.  Code  Civ- 

*  This  practice  approved  where  it  Pro.,  §  967),  in  which  case  the  entry  of 

will  facilitate  a  conclusion,  in  Morris  an  order  is  not  essential;  or  it  may  be 

».Merritt,  53 Imea, 496;  3 Northwestern  made  on  notice  (Id.,  §  967),  in  which 

lkp^,94..  case  prefix  caption  (court order)  and 

The  direction  may  be  by  entty  in  appropriate  recttals. 
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the  other  defenses.  [Or  th%i8  :  the  issues  raised  by  the  answer 
of  the  defendant  "W.  X.  be  tried  without  awaiting  the  readiness 
of  the  cause  for  trial  as  to  the  other  defendants.*^] 

[^Directions  as  to  mode  of  trial  may  he  added,  as  thus:"] 
And  that  the  trial  of  said  issues  be  had  at  the  special  term  of 
this  court  without  a  jury,  and  that  defendant  have  leave  there- 
after, if  so  advised  to  move,  to  settle  the  other  issues  raised  by 
his  answer,  as  questions  to  be  tried  by  a  jury. 


Form  No.  1607a. 

Proof  of  service  of  subpaena. 

{Seep.l%Q.) 

Form  No.  1607b. 
Order  allowing  amendment  on  terms,"  and  postponement. 


\Ada{ptfrom  lorms  1512-1514,  p.  787,  cfec,  ly  mt. 
At  a  Special  Term ;  omitting  recital  of,  "a.  jury  having  been 
empaneled,^'  and  substituting  for  the  direction  that  ''  a  juror 
be  withdrawn,"  a  direction,  "  that  the  trial  of  this  action  be 
postponed  " — or, "  that  the  cause  be  struck  from  the  calendar."] 


Form  No.  1608. 

Order  reopening  cause  after  submission,  so  as  to  take  farther 
testimony. 

At  a  special  term  [cfcc,  as  in 
Form  493,  p.  4]. 
{Title  of  action.^ 

A  motion  having  been  made  herein  by  to  open  this 

cause  and  to  take  testimony,  now,  after  reading  and  filing  the 
aflBdavit  of  A.  T.,  Esq.,  verified  the  day  of  ,  18    ; 

and  after  hearing  A.  T.,  Esq.,  in  support  of  said  motion,  and 
T.  Z.  in  opposition : 

Oedeeed,  that  the  trial  of  this  cause  be  reopened,  and  that 
it  proceed  before  me  on  the  day  of  next,  at 

*  Gumee  «>.  Hoxie,  29  Bwrh.,  547 ;    proofs  should  be  before  decision.    Si- 
Palmer  «.  Smedley,  13  Alb.  Pr.,  185.     denberg  n.  Ely,  90  N,  T.,  357;  s.  C, 
» Order  to  amend"  to  conform  the    11  Mi.  N.  G.,  354. 
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o'clock,  at  ,  for  the  taking  of  such  further  testimony  as 

may  be  oflFered  by  either  party  [or  may  restrict  as  direGted\ 
Enter :  [sigrMtnire  of  judge  ty  initials  of  narne  arid  title.] 


Form  No.  1609. 

Order  after  trial,  granting  leave  to  amend  complaiut  to  conform  to 

the  proofis.' 

[Tide  {court  order)  and  recitals;  see  Form  493,  j>.  4.  J 

Oedebed,  that  the  plaintiff  have  leave  to  amend  his  com- 
plaint so  as  to  conform  the  same  to  the  copy  served  on  the  de- 
fendant's attorney  [with  the  proposed  case  in  this  cause  made 
on  the  part  of  the  plaintiff];  and  that  the  complaint  so  amend- 
ed be  filed  [and  be  included  in  the  case],  upon  payment  by  the 
plaintiff  to  the  defendant  of  dollars,  costs  of  opposing 

this  motion  [and  on  filing  with  the  clerk  of  the  county  of 
a  bond  in  the  penalty  of  dollars,  conditioned  that  in  case 

the  defendant  shall  finally  recover  costs  against  the  plaintiff, 
such  costs,  so  far  as  they  have  already  accrued,  shall  be  paid  ; 
and  until  such  bond  be  filed,  the  proceedings  on  the  part  of 
the  plaintiff  are  stayed]. 

Enter :  [signature  of  judge  hy  iniUals  of  name  omd  title.'] 


SECTION  nL 
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I.  Fiin>ii7as. 
FOBUS. 

(1610.)  Requests  to  find. 

(1611.)  Decision  {i.  e.,  findings  of 
fact  and  of  law),  witii  direc- 
tion or  order  for  judgment. 

,(1612.)  Notice  of  decision  or  report, 
and  judgment  thereon,  to 
limit  time  to  file  exceptions 
to  the  findings  or  reAisals ; 
and  time  to  make  case, 
and  to  appeal 

n.  ExoEPTioNs;  case;  and  new  trial. 
(1613.)  Notice  of  exceptions  to  find-  ' 


ings  and  refusals  to  find, 
of  court  (or  referee),  upon 
a  trial. 

(1614.)  Notice  of  the  filing  of  the  ex- 
ceptions to  findings,  &c, 

(1616.)  Affidavit  to  move  for  leave  to 
file  and  serve  exceptions, 
and  make  case,  nunc  pro 
tunc. 

(1616.)  Order  giving  leave  to  file 
and  serve  exceptions,  and 
make  case,  nunc  pro  tunc. 

(1617.)  Notice  of  motion  at  general 
term  for  new  trial  after  in- 
terlocutory judgment. 


'  If  the  cause  is  put  over  to  allow 
amendment,  to  be  afterward  brought 
on  upon  the  amended  pleading,  an 
order  should  be  entered;,  and  to  re- 


view it  op  appeal,  better  be  specially 
mentioned  in  the  notice  of  appeal,  See 
1607b. 
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(1618.)  Case  as  proposed  (with  or 
without  exceptions),  after 
trial  by  court  or  referee. 


III.     Costs;  and  judgment. 
(1619.)  Affidavit  to  proceedings. 
(1620.)  Notice  of  settlement  or  reset- 
tlement of  judgment.  ?    - 

[JVotioe  of  Trial,  Form  1605,  j9.  843  ;  JVote  of  Issue,  Form 
14:93,jf>.  77Y ;  Directions  Incidental  to  Trial,  iw»i&  1607-b9.] 


(162-1,)  .Judgment. 

(1622-1638.)  Statements  snitahle  to 
insert  in  foregoing  Form. 

(1639:)  Judgment  diamissing  ,  com- 
plaint upon  the  merits. 

(1640-1641a.)  Statements  suitable  to 
insert  in  foregoing  A)rm. 

^1642.)  Interlocutory  judgment. 


I.    FINDINGS. 

Form  No.  1610. 

Requests  to  find.' 

\^Title  of  court  cmd  action.] 

The  plaintiff  [or,  defendant  T.  Z.]  submits  the  annexed 
statement  of  the  facts  which  he  deems  established  by  the  btI- 
dence  herein,  and  of  the  rulings  upon  questions  of  law  which 
he  desires  made. 

[Date.]  ^Signature  and  office  address  of], 

Attorney  for  .    ; 

[Annex  a  draft  offindvngs  such  as  desired,  m  the  form,:  kf 
distinct  propositions'^ of  fast  and  law  respectvoek/,  separkitel/y 
stated^  and  numbered;  see  next  Form.] 


'  Under  N.   Y.   Code    Civ,  Pro., 
1 1033,  should  be  submitted  at  or  be- 
fore submission  of  the  action  for  deci- 
sion, or  (by  consent)  before  actuali^edf-  j 
sion  or  report  rendered.     Gormerlyc. 
MeGlynn,  84  N.  T.,  284, .  The  court  or 
referee  must  not  allow  postponement 
until  settling  the ,  case..     But  as  to 
waiver  of  this  limit  of  time,  see  Mat-  ■ 
ter  of  Chauncey,  33  Smw,  439;'W^lch 
J).  Preston,  30  Eun,  803,    It  is  the 
practice,  where  an  opinion  is  to  be 
.rendered,  to  postpone  submission  of  . 
findings,   wi<h  the  approval  of  the 
judge  or  referee,  until  the  opinion^has  , 
been  handed  down,  so  as  to  facilitate 
the  framing  of  appropriate  findings. 

See  that  all  your  own  requests  >  are 
answered,  or  the  appellate  couit  liiay 
disregard  them.  Harris' ».  Van  Wart, 
96  N.  F.,  643.  And  see  that  there  is 
no  inconsistency  between  the  findings 
and  the  refusails  and  granted  requests 
on  either  side. 

'  The  propositions  embraced,' in  / 
requests  to  find  facts  must  be  in  the 


formof  facts  established,  and  no;; in 
the  form  of  evidence  tending  to  estab- 
lish them.  Friedman  «.  Biennan,  43 
Mun,  887.       v,     T   .    - 

Both  as  to  facts  and  as  to  law  each 
proposition  should  be,  stated  in  the 
most  concise  and  direct'  manner,  wi(}i- 
out  repetition,  evidence,  argupeiitor 
comment.  Glacius  v.  Blajdk;  SO  jl  F., 
145 ;  s.  c,  10  Am.  B.,  449.  '  ^      • 

But  under  the  California  statute, 
the  requests  should  be  not  tq  flijd  in 
a  particular  way,  but  only  on  a  spBci- 
fled  point,  leaving  it  to  the  court  to 
frame  the  finding.  Edgar  «>.  Steven- 
son, 70  Cal.,  286;  11  Pad.  Rep.,  704. 

Each  proposition  must  be  single, 
for  a  refusal  is  not  error  if  either 
branch  of  the  reqijest  ought  to  *e  de- 
nied. Heilbrun  ,®.  Hamijipnd,  T3 
XPilri.A'ri;  Davis  '«.  'Leopold,  87' iK 
T.,  620;  rev'g  10  WeeM]/  Big.,  266. ' 
.  ,  The  statement  of  incidental  (facts 
which  are  but  evidence  of  the  mate- 
rial facts  (Merchiuits'.Mut.  Ins.  Co.  v. 
Mmi  Ml  .K  J3.,M;  Vma.  Pac,  * 
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Form  No,  1611. 

Decision  (i.  e.,  findings,  with  direction  for  judgment)  by  judge,  upon 

a  trial.' 


At  a  special  term  ^  [c&c.y  see 
Form  4Lm,  p.  ^. 
[Title  of  action.'] 

The  issues  of  fact  [if  only  pa/rt  of  them,  indicate  what,  as 
thus:  raised  by  the  answer  of  the  derendant  Y.  Z.]  coining  on 
to  be  tried  by  the  court  at  a  special  term  held  by  the  under- 
signed without  a  jury,  *  anid  ha-ving  been  tried  on  the  day 
of  _  ,18  ,  and  the  allegations  and  evidence  of  the  parties 
'liaying  been  heard ;  ^  now,  after  Jiearing  A.  T.  for  the  plaintiff, 
and  Z.  T.  for  the  defendant,  and  due  deliberation  havuig.  been 
had,  I  decide  and  find  as  follows : 

J,  ,  JPiNDiirGS  OF  Fact.' 

I.  [State  each  proposition  found,  separately,  am,d  nvmber 
'them.'] 


;i  C.  v.  United  States,  116  id.,  154; 
feedman  v.  Bierman,  43  Hun,  387; 
*Conlan  v.  Grace,  36  Minn.,  276; 
.30  Northwestern  Sep.,  880),  or  of  mere 
details  (Sidenberg  ».  Ely,  90  N.  T., 
267;  s.  c,  11  Abb.  W.  C,  354),  is  out 
of  plaee.  A  request  to  find  whether 
a  particular  item  of  damage  or  charge 
'is  included, and  if  so  to  what  amount, 
is  proper,  but  the  elements  by  which 
it  was  calculated  cannot  be  required. 
United  States  v.  Smith,  94^7!^.,  314. 

Admissions,  in  the  pleadings  are 
•not  to  be  reiterated  in  the  findings. 
Dunham  u.  Cudlipp,  94  JS'.  T.,  129. 
In  complex  cases,  while  careful  to 
cover  every  material  point  separately, 
do  not  multiply  the  number  of  re- 
quests beyond  what  ig  necessary.  See 
Quinoey  «.  Young,  53  iV".  Z,  504,  where 
an  unreasonable  number  was  held  to 
,  justify  the  failure  to  notice  the  mate- 
riality of  some. 

'  Vode  Oiii.,Pro.,  %.  1023;  Pollock 
9.  Pollock,  71  N.  T.,  137.  On  settle- 
ment of  findings,  the  successful  party 
should  see  that  there  are  none  incon- 


„  .  Schwinger  «.  Kaymond,  83  N.  T., 
193.    For  this  purpose  examine  the 

•adversary's  requests  to  find;  and  if 
a!iyia,ve  been  granted  whiqh  are  not 

.Conaistent  with  the .  findings,  ask  re- 


settlement; otherwise  they  may  con- 
trol if  in  his  favor.  Sisson  v.  Cum- 
mings,  35  Hun,  35,  and  cases  cited ; 
Bonnell  v.  Griswold,  89  N.  T.,  133. 

The  judge  or  referee  should  de- 
termine all  the  material  facts,  not 
merely  those  which  may  sufQce  to 
lead  to  jiidgment.  Sixth  Ave.  R.  R. 
Co.  ®.  Gilbert  Elev.  Ry.  Co.,  3  Abb. 
N.  O.,  373. 

»  See  Vol.  J,  p.  346,  n.  1. 

"  No  special  form  is  essential  to  con- 
stitute a  findii^  of  fact.  Crawford  ». 
Halsey,  134  U.B.,^^,  holding  that 
the  words,  "cpusidering  that  an  as- 
signment was  made  by  A.  to  B.  .  .  . 
it  is  adjudged/'  &c.,  was  a  finding  of 
fact. 

So  finding  a  party  guilty  of  the 
adultery  as  charged  in  the  answer,  is 
sufficiently  formal.  Pollock  ».  Pol- 
lock, 71  N.  T.,  137.  But  a  finding 
that  all  the  material  allegations  are 
true  is  not  sufficient 

A  finding  contrary  to  an  admission 
in  the  pleadings  is  error  unless  the 
admission  has  been  waived.  Dunham 
p.  Cudljpp,  94  'N.  r.,  130.  A  finding 
founded  on  an  admission  in  the  plead- 
ings,, without  evidence,  should  not 
deviate  from  the  admitted  allegations, 
either  affirmatively  or  negatively. 
Bonn  ».  Steiger,  81  Hiin,  31%,     . , 
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Conclusions  of  Law.^ 

I.  [State  each  conclusion  separately,^  and  number  them.] 
I  accordingly  direct  judgment  for  Q)laintiff j  against  [defend- 
ant] for  [stating  sum  or  special  relief,  or  may  say:  for  the  re- 
lief as  demanded  in  the  complaint  '.—for  direction  of  interlocu- 
tory judgment  or  lea/oe  to  apply  fuHher,  see  Forms  1662  and 
16 Y4:],  with  costs,'  which  are  nereby  awarded  to  the  [plaintiff] 
against  the  [defendant]  to  be  taxed. 

[SigTiature  of  judge  infull,^  with  title.] 


Form  No.  1612. 

Notice  of  decision  or  report,  and  judgment  thereon,  to  limit  time  to 
file  exceptions  to  the  findings  or  refusals ;  to  make  case ;  and  to 
appeal.' 

[Entitle,  unless  indorsed  on  copy.] 

Please  take  notice,  that  the  within  [or,  the  foregoing]  is  a 


'  Direction  for  judgment,  or  a  con- 
clusion of  law  equivalent  thereto,  is 
essential.  Benjamin  v.  Allen,  35 
Bun,  115. 

A  direction  for  judgment  may 
avail  as  a  su£3cient  conclusion  of  law. 
Murphy  i>.  Snyder  {Oal.  1885),  8  Pae. 
Sep.,  2.  So  a  conclusion  of  law  may 
avail  as  a  direction  for  judgment. 
Hathaway  ®.  Russell,  46  Sniper.  Ct.  {J. 
d;8.),10S. 

For  the  test  of  the  distinction  be- 
tween findings  of  fact  and  of  law, 
compare  Sun  Mut.  Ins.  Co.  ®.  Ocean 
Ins.  Co.,  107  U.  S.,  485,  506;  s.  c,  13 
Ins.  L.  j;,  194;  Sohn  d.  Freiberg,  9 
Cincinnati  L.  Bui.,  290;  Hotchkiss  v. 
Mosher,  48  N.  T.,  478. 

But  compare  Briggs  v.  Briggs,  46 
rt,  571. 

As  to  difEerence  in  effect  between 
a  finding  of  fraud  as  matter  of  fact 
and  as  a  conclusion  of  law,  see  38 
Sun,  482.  It  will  not  do  to  state 
findings  of  fact  as  if  they  were  find- 
ings of  law,  or  conversely.  Eilers  c. 
Boatman,  111  IT,  8.  {Dams),  356;  Sun 
Mut.  Ins.  Co.  7).  Ocean  Ins.  Co.  107  C. 
S.,  485,  501;  Hays  v.  Miller,  70  W.  Y., 
112;  Bath  «.  Valdez,  San  Francisco 
Bulletin,  Aug.  17,  1886 ;  Jarvis  c. 
Jarvis,  66  Barb.,  331. 

s  Harris  n.  Hey,  {Pa.,  1886)  2  Gent. 
Bep.,  530. 

'  Costs  in  equity  cases  do  not  de- 
pend on  any  statute,  nor  do  they  ab- 


solutely depend  on  the  determination 
of  the  cause.  Belmont  v.  Ponvert,  88 
Super,  at.  (J.  &  8.),  425;  compareBid- 
dle  «.  Tomlinson,  6  Central  Sep.,  903; 
Couch  V.  Millard,  41  Hun,  212;  rev'g 
8  Civ.  Pro.  B.  (Browne),  431 ;  B.  C, 
3  JBbw.  Pr.,  N.  8.,  82;  Dwnid's  Ghan- 
eery  Pr.,  p.  1394 

And  this  rule  was  not  altered  by 
the  new  Code.  Black  v.  O'Brien,  23 
Hun,  82;  Lawii.  McDonald,  9  Hun, 
23  (compare  N.  T.  Code  Civ.  Pro., 
§  3230) ;  Dill  v.  Wisner,  88W.T.,  153 ; 
8.  c,  a  Am.  Prob.,  509;  affi'g  23  Em, 
12^. 

The  remedy  for  error  in  the  exer- 
cise of  discretion  in  the  direction  as  to 
costs,  in  findings,  is  to  except  and  ap- 
peal (Rosa  D.  Jenkins,  31  Sun,  384; 
and  see  Adams  v.  Sullivan,  42  id.,  278); 
not  by  motion  (Woodford  v.  Buck- 
lin,  14  Sun,  444).  But  where  the 
costs  are  not  discretionary,  a  dis- 
regard of  the  statute  rule  should  be 
corrected  on  motion.  Boardway  v. 
Scott,  31  Sun,  878. 

*  Signature  is  necessary.  Benja- 
min v.  Allen,  35  Sun,  115 ;  Smith  «. 
Davidson,  45  Ind.,  396;  Service  a 
Gambrel,  {Ind.,  April,  1887)  9  Wett. 
Bep. ,  94 ;  but  see  Bietman  n.  Hopkins, 
7  West.  Bep.,  264 ;  McNaughton  o. 
Chave,  5  Abb.  N.  C,  225. 

As  to  signing  nunc  pro  tune,  see 
Fulton  e.  Fulton,  8  Abb.  N.  C,  210. 

'By  N.  T,  Code  Civ.Pro.,%m, 
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copy  of  the  decision  of  Mr.  Justice  J.  K.  [or,  the  report  of  the 
referee]  herein,  which  was  duly  filed  in  the  office  of  the  clerk 
of.,  ,  on  this  [or,  the]  day  of  ,18     [and  if 

desired  to  limit  time  to  appeal^  add:  and  of  the  [interlocutory] 
judgment  which  was  duly  entered  thereon  on  this  \or,  the] 
day  of  ,  18  _  ]. 

\I)ate,  signature,  and  addresses,  as  in  Form  1536.] 


II.  EXCEPTIONS;    CASE;    AND    NEW    TRIAL. 


Form  No.  1613. 

Notice  of  exceptions  to  findings  and  refusals  to  find  of  court   (or 
referee),  upon  a  trial. 

\THle  of  court  wnd  cmtse}'] 

The  plaintiff  {or,  the   defendant  T.  Z.]   excepts  to   the 


service  of  a  copy  of  the  decision  or 
report  of  the  referee,  with  written 
notice  of  the  entry  of  judgment,  is 
necessary  to  limit  the  time  to  except ; 
and  the  limit  is  ten  days. 

By  Oen.  Rules,  No.  33,  of  1888, 
the  like  notice  and  copy  is  necessary 
to  limit  time  to  make  a  case,  or  a 
case  and  exceptions,  or  case  contain- 
ing exceptions,  and  the  limit  is  the 
same. 

By  Code  Civ.  Pro.,  §  1351,  service 
of  a  copy  of  \k^b  judgment,  with  writ- 
ten notice  of  its  entry,  is  necessarjr  to 
limit  the  time  to  appeal;  and  the  limit 
is  thirty  days.  Service  of  the  judg- 
ment and  notice  for  this  latter  purpose 
does  not  avail  for  the  former,  without 
a  copy  of  the  decision  or  report. 
Schwartz  «.  Weber,  18  Ahb.  N.  C,  60; 
6,0.,  103  JV.  71,658. 

The  unsuccessful  party  may  make 
a  case  and  exceptions  without  waiting 
for  the  entry  of"  judgment  and  notice 
thereof.    18  Ahb.  N.  C,  63,  note. 

I  The  "  notice  of  exceptions,''  or, 
as  it  is  often  called,  the  exceptions, 
referring  to  exceptions  taken  after 
trial,  by  way  of  objections  to  the 
conclusions  of  law,  is  to  be  distin- 
guished from  the  paper  known  as 
"exceptions," and  formerly  calledbill 
of  exceptions,  referring  to  exceptions 
taken  at  the  trial  to  rulings  made  in 
its  progress. 
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For  the  purpose  of  reviewing  ob- 
jections to  rulings  at  the  trial,  the 
party  must  have  an  exception  noted 
at  the  time  in  the  minutes,  and  if  he 
subsequently  makes  a  case  containing 
exceptions  or  a  bill  of  exceptions, 
those  trial  exceptions  will  then  ap- 
pear in  their  place  in  the  narrative  of 
the  proceedings  on  the  trial.  But  for 
the  purpose  of  interposing  exceptions 
to  the  conclusions  of  the  judge  or 
referee  embodied  in  the  decision  or 
report  as  filed,  and  to  the  refusal  of 
the  judge  or  referee  to  find  as  request- 
ed, the  party  must,  after  the  decision 
or  report  has  been  filed,  serve  a  no- 
tice of  exceptions,  as  in  the  above 
Form. 

The  exceptions  interposed  by  this 
notice  may  afterward  be  incorporat- 
ed with  any  exceptions  taken  on 
the  trial  and  noted  in  the  minutes, 
when  the  "bill  of  exceptions,''  or 
"  case  containing  exceptions,"  comes 
to  be  made  and  settled. 

A  finding  of  fact  is  not  the  sub- 
ject of  exception,  either  for  purpose 
of  motion  for  new  trial  or  of  appeal 
(Roe  «.  Roe,  14  Hun,  613),  unless, 
perhaps,  where  the  contrary  was  in- 
controvertibly  proved  (Stevens  e.  May- 
or, &c.,  of  N.  Y.,  84  N.  T,  396),  and 
in  this  case  the  exception  to  the 
refusal  to  find  the  contrary  is  enough. 

An  exception  must  be  as  specmc 
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decision  of  Mr.  Justice  J.  K.  at  special  term  [or,  the  report  of 
E.  F.,  Esq.,  the  referee]  herein,  filed  with  the  clerk  on  the 
day  of  5  18     ,  in  the  following  particulars  [may  add; 

said  exceptions  to  be  annexed  to  the  case  herein]. 

I.  To  the  first  finding  of  fact,  on  the  ground  that  there  is 
no  evidence  to  support  it.^ 

II.  To  so  much  of  the  report  embraced  in  the  second 
finding,  called  a  finding  of  fact,  as  decides  as  a  matter  of  law 

that  [dkc.'j. 

III.  To  the  conclusion  of  law  numbered  1. 

IV.  To  so  much  of  ^  the  conclusion  of  law  numbered  2  as 
finds  and  decides  that  [stating  the  jpar{\. 

Y.  To  the  refusal  of  the  court  to  find  as  requested  in 
paragraph  numbered  1  of  the  requests  submitted  by  this 
defendant  [and  to  his  refusal  to  find  at  all  thereon]. 

[Date,  signature,  cmd  addresses,  as  in  Form  1536.] 

Form  No,  1614. 
Notice  of  the  filing  of  the  exceptions  to  findings,  &c. 

[Entitle,  vmless  indorsed  or  wnderwrittem,  on  the  eosoeptions.] 
Please  take  notice,  that  the  within  notice  of  exceptions  to 

as  the  error  which  is  to  sustain  it,  Under  N.  Y.  Code  Om.  Pro.,  §  994, 
so  that  the  opponent  may  he  advised  file  in  clerk's  office,  and  serve  copy  on 
of  what  concession  is  necessary  (Gra-  the  attorney  for  each  adverse  party 
ham  V.  Chrystal,  3  AVb.  Ot.  App.  Bee.,  (and  this  includes  co-defendants  ad- 
26S;  affi'g  1  Abb.  Pr.,  N.  8.,  121);  versely  affected),  with  notice  of  filing 
hence  an  exception  "to  each  and  indorsed,  within  ten  days  after  written 
every  of  several  rulings  or  findings  notice  and  copy  of  decision  or  report 
separately,"  without  making  a  sepa-  filed,  and  of  entry  of  judgment  there- 
rate  statement  of  an  exception  as  to  on.  But  it  is  not  necessaiy  to  await 
each,  amounts  to  nothing  (Moyer  v.  judgment.  On  exceptions  thus  taken 
N.  Y.  Central,  &c.,  R.  R.  Co.,  88  to  conclusions  of  law,  the  exceptant 
-K.  T.,  351 ;  reVg  13  Weekli/  Dig.,  188;  may  appeal  from  judgment,  to  review 
Newell  V.  Doty,  33  iV.  Y.,  83),  unless  those  conclusions  without  making  i, 
every  one  of  the  findings  or  rulings  case.  Schwartz  %  Weher,  18  Aib.  K 
is  erroneous.  It  is  not  necessary,  O.,60;B.c.,10SIi.Y.,65S. 
however,  to  use  the  same  language  as  i  A  finding  of  fact,  unless  without 
the  findings.  Language  which  points  any  evidence  to  support  it,  is  not  the 
with  certamty  to  the  intended  finding  subject  of  exception.  Mead  v.  Smith, 
is  enough  (Spaulding  «.  Strang,  38  28  Sun,  639, 
If.  Y,  9),  and  the  court,  at  least  the  '  Hepburn  v.  Montgomery,  97  K 
general  term  in  the  same  court,  have  Y.,  617 ;  Cornell  «,  Barney,  36  Hun, 
power  to  correct  error  in  a  clear  case,  134;  Graham  «.  Chrystal,  3  Abb.  Ct. 
^notwithstanding  too  great  generality  App.  Dec..2QS;  affl'g  1  Abb.J¥.,]Sf. 
in  an  exception  (Mandeville  «.  Marvin,  8.,  131. 
-30  Em,  383). 
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the  decision  [or,  report]  and  findings,  and  refusals  of  the  court 
[or,  of  the  referee]  herein,  has  been  filed  in  the  oflSce  of  the 
plerk  of  ,  this        day  of  ,  18    . 

[Date,  signature,  and  addresses,  as  in  Form  1536.] 


Form  No.  1615. 

Affidavit  to  move  for  leave  to  file  and  serve  exceptions,  and  make 
case,  nunc  pro  tone. ' 

[Title  of  court  am,d  action.'] 
[  Venue.] 

T.  Z,,  being  duly  sworn,  says : 

I.  That  he  is  managing  clerk  in  the  oflBce  of  defendant's 
attorney  herein. 

II.  That  on  the  day  of  ,  1 8  ,  a  notice  of  the 
filing  of  the  decision  of  the  court  [or,  the  report  of  the  referee] 
herein,  was  served  on  defendant's  said  attorney,  by  delivering 
the  same  to  this  deponent,  and  that  deponent  thereupon 
informed  said  attorney  of  the  service,  and  was  instructed  by 
him  to  prepare,  file  and  serve  said  exceptions  on  behalf  of  said 
defendant  to  said  decision  [or,  report],  and  make  and  serve  a 
case  [stating  circumstances,  and  excuse  for  failure  to  file  and 
serve  in  time']. 

III.  That  said  exceptions  were  prepared  and  served  in  good 
faith  ;■  and  that  it  is  owing  to  the  inadvertence  and  mistake  of 
deponent,  under  the  circumstances  aforesaid,  that  they  were  not 
filed  and  served  in  time,  and  that  defendant  desires  to.  be 
allowed  to  file  and  serve  them  nunc  pro  tunc,  -with.  th&  same 
force  and  effect  as  if  they  had  been  filed  and  served  in.  season ; 
and  that  defendants  may  have  an  extension  of  time  iniwhicb  to 
serve  said  case  [and  that        days  is  necessary  therefor].. 

[If  order  to  show  cause  is  asked,  state  reason  amd  Gsndition 
cf  ccmse,  and  as  to  previous  application;  see  p.  2.]i 

[Jurat.]  [Signature.] 

[Notice  of  motion  or  order  to  show  cause  /  see  Forms  488 
md4:n,pp.  1,3.] 

'  For  a  motioa  to  enlarge  time  in  advance,  see.Eorm  1539. 
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Form  No.  1616. 

Order  giving  leave  to  file  and  serve  exceptions,  and  make  case,  nunc 

pro  tunc' 

[Title  {court  order)  and  recitals  according  to  circumstances;  see 
Form  493,^.  4.] 

On  reading  the  annexed  affidavit  of  C.  D.  [managing  clerk 
in  the  office  of  defendant's  attorney  herein],  verified  the 
day  of  J 18    ,  and  on  motion  of  Q.  R.,  defendant's  attor- 

ney herein,  and  on  proof  of  due  service  of  notice  of  this  mo- 
tion: 

Oedeeed,  1.  That  the  defendant  T.  Z.  have  leave  to  file 
and  serve  exceptions  to  the  findings  and  refusals  to  find,  of  the 
court  \pr,  referee]  herein,  on  or  before  next,  nunc  pro 

tunc,  as  of  the        day  of  ,18    ,  with  the  same  effect  as 

if  seasonably  filed  and  served. 

2.  That  said  defendant  have  days  from  the  date  of  this 
order  in  which  to  make  and  serve  his  proposed  case  and  excep- 
tions "  herein. 

[If  terms  are  imposed ;]  3.  This  order  is  on  condition  that 
[d&c.]. 

Enter :  [signature  of  judge  h/  initials  of  name  and  tiUe.J 


Form  No.  1617. 

Notice  of  motion  at  general  term  for  new  trial  after  interlocntory 

judgment. 

[Title  of  court  and  action.] 

Please  take  notice,  that  upon  the  pleadings,  the  decision  [or, 
report]  and  exceptions  to  the  findings  and  refusals  to  find,  filed 
herein,  and  upon  the  case  also  filed  [or,  to  be  made,  settled  and 
filed]  herein ;  and  upon  the  interlocutory  judgment  entered  on 
the  day  of  >  18     ,  the  undersigned  will  move  this 

■  Gade  e.  Gade,  14  Abb.  iV.  C,  510;  appealing  from  the  judgment.    Kel- 

S.  p.,  Douglas  1).  Douglas,  7  Bun,  273.  sey  «.  Sargent,  104  If.  T.,  663;  Ben 

5  County  of  Milwaukee  «.  Pabst,  nett  v.  Austin,  10  Sun,  451. 
(  Wmc,  1885)  25  Northwestern  Rep.,  11.  The  latter  case,  so  far  as  it  holds 

2  Serve  within  ten  days  after  re-  the  proceeding  inapplicable  after  trial 

teiving  copy  of  decision  or  report,  by  referee,  is  superseded  by  N.  7. 

and  notice  of  entry  of  interlocutory  Co^  Giv.  Pro.,  §  1001. 
judgment  thereon.    JT.  T.  Code  Civ.         Motion  for  new  trial  because  of 

Pro.,  §  1001,  delay ;  may  adapt  from  Form  -""" 

Tms  motion'.'niay  be  made  without  See  43  Hun,  443. 
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court  at  a  general  term  to  be  held  at  the  court  house  [or,  city 
hall]  at  ,  on  the  day  of  ,  18    ,  at  the  opening 

of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  a  new  trial  on  said  exceptions  and  for  such  other  or 
further  relief  as  may  be  just. 

[Date,  signature,  and  addresses,  as  in  Form  1536.] 

[.Order  may  readily  he  adapted  from  Form  JVb.  1537.] 


Form  No.  1618. 

Case  as  proposed  (with  or  without  exceptions),  after  trial  by  court  or 

referee. 

[As  in  Form  164:0  from  the  beginning,  inserting  in  the  state- 
ment reqmred  by  rule  41,  mention  of  the  opinion  of  the  court  be- 
low, as  annexed,  and  inserting  in  "Une  11  the  words;  without  a 
jury ;  or  substitute  the  words:  before  E.  F.,  Esq.,  the  referee  here- 
in ;  omit  reference  to  jury  in  Unes  21  and  26,  and  substitute  state- 
inmt  of  proceedings  after  close  of  evidence,  as  thus:']  After  counsel 
for  the  respective  parties  had  been  heard  and  due  deliberation 
had,  the  court  duly  made  and  filed  the  following  decision  [or,  the 
referee  thereafter  duly  made  and  filed  the  following  report — take 
in  cmn/]. 

Before  finally  submitting  the  cause  for  decision  ^  [or.  Before 
decision — or,  report,  was  rendered,  and  within  a  time  fixed 
therefor  by  the  judge — or,  referee],  the  attorney  for  the  de- 
fendant [or,  plaintiff]  submitted  in  writing  the  following  state- 
ment and  requests,  and  at  or  before  rendering  the  decision  [or, 
report],  the  judge  [or,  referee]  noted  in  the  margin  thereof  as 
appears  below,  the  manner  in  which  such  proposition  was  dis- 
posed of, and  duly  filed  [<>?■, returned  to  said  attorney^]  the  said 
requests. 

Thereafter  the  defendant  [or,  plaintiflE]  duly  filed  and 
served  the  following  exceptions  to  said  decision  [or,  report — 
and  to  said  refusal — take  in  copy  ^. 

[Notice;  Amendments;  'Notice  of  settlement  and  Order 
settling,  as  in  Forms  1541-1544.] 

'  Additional  requests  presented  on  Pettit,  20  Weeklj/ IHg.,154:,thweexcep- 

the  settlement  of  the  bill  were  treated  tions  to  findings  and  to  refusals  are  not 

as  if  in  season  because  no  objection  was  essential  to  be  taken  before  making  a 

made,  in  Ward  v.  Craig,- 87  iP".  n,550.  case,  but  if  made  afterward  seasona- 

'  Delay  of  the  judge  or  referee  to  bly  will  be  annexed  by  the  clerk, 

00  so  will  not  prejudice  the  party,  notwithstanding   the  contrary  view 

raedman  «.  Bierman,  43  Hun,  387.  expressed  in  French  v.  Powers,  80 

'  According  to  the  case  of  Pettits.  If.  7.,  146. 
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m.    COSTS;  AND  JUDGMENT. 

Form  No.  1619. 

[AffidoAsit  to  proceedrngs  as  to  pa/rties  in  defomlt,  infcmts, 
dsc,  see  Forms  1454,  1458,  1467,  im,] 

[^Proceedings  as  to  costs,  see  Forms  1494-1565,] 


Form  No.  1620. 

{Wotice  of  settlement,  or  resettlement  ofjiodgment.  When 
necessa/ry,  adapt  from  Forms  in  Volume  J,  p,  303,  i\7b.  112  ; 
p.  305,  Nos.  117-119.] 


Form  No.  1631. 
Judgment  on  decision  after  trial  by  the  court. 

{Title  of  court  and  action.] 

The  issues  in  this  action  having  been  regularly  brought  on 
for  trial  before  Mr.  Justice  J.  K.,  at  a  special  [or,  trial]  term  of 
this  court  [or,  at  a  circuit  court]  held  on  the        day  of  , 

18     ,  at  the  county  court  house  [or,  city  hall]  in  the  of 

5  and  [here  recite  concisely  the  readim,ess  of  the  cause 
for  trial,  as  thus:^]  the  summons  in  this  action  [with — h£r6 
7nention  any  required  notice  or  indorsement,  also  the  complaint 
if  also  served]  having  been  personally  served  on  all  the  de- 
fendants herein,  except  W.  Z.,  who  voluntarily  appeared,  and  ex- 
cept T.  Z.,  a  non-resident  of  this  State  [or  specify  other  ground 
justifying  service  hy  publication],  and  said  Y.  Z.  having  been 
duly  served  with  said  summons  [and  notice]  by  the  due 
publication  and  mailing  thereof  directed  to  him  pursuant  to  an 
order  of  publication  duly  naade  herein  [and  by  personal  deliv- 
ery thereunder  without  the  State],  and  the  time  of  the  defend- 
ants [names]  to  appear  and  plead  haying  fully  expired.and  said 
[nam£s]  not  having  appeared  or  pleaded,  and  the  defendant  TJ. 
Y.  having  appeared,  but  made  default  in  pleading  herein,  and 
due  notice  of  application  for  iudgment  having  been  given  him, 
and  the  infant  defendant  X.  i .  having  duly  appeared  and  an- 

^  Recitals  showing  that  the  cause  tablished,  even  if  the  affidavits  of 

was  ready  for  hearing  are  useful  (Mc-  service  annexed  in  the  judgment-roll 

Cahill  «.  Equitable  Life  Asso.,  36  if.  do  not  hear  it  out.  Maples  s.Mackey, 

</.  J??.,  531)  but  not  essential.  Riggsc.  89  If.  T.,  14Q;  s.  p.,  Bradley 'i- Ran- 

Lockwood,  13  West  Va.,  133.    This  ney,  67  Mo.,  380;  Sweeley  ®.  Van 

recital  is  held  prima  facie  evidence  of  Steenburg,  69  Iowa,  696;   26  Nor^ 

the  jurisdictional  fact  stated  to  be  es-  western  &p.,  78. 
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swered  the  complaint  by  G.  L.,  his  guardian  ad  Utem  duly  ap- 
pointed in  this  action,^  and  the  summons  and  complaint  in  this 
action  [together  with  a  proper  notice  of  the  pendency  of  this 
action]  having  been  filed  in  the  office  of  the  clerk  of  the  coun- 
ty of  ,  on  the  day  of  ,  18  ,  and  the  court  having 
heard  the  allegations  and  proofs  of  the  parties  and  the  argument 
of  counsel,  and,  after  due  deliberation,  having  duly  made  and 
filed,  on  the  day  of  ,  18  ,  a  decision  in  favor  of  the 
[plaintiff]  against  the  [defendant],  containing  a  statement  of 
the  facts  found  and  the  conclusions  of  law  thereon,*  directing 
judgment  as  hereinafter  stated  ;  *  and  the  [plaintiff's]  costs  having 
been  duly  adjusted  at  dollars  {jfor  other  recitals  see  Forms 
immediately  following,  and  others  therein  referred  to]  :  Now, 
on  motion  of  A.  T.,  attorney  for  [plaintiff], 

It  is  adjudged,  that  [stating  relief  according  to  direct/lons 
in  the  decision]. 

Judgment  signed  and  entered  this        day  of  ,  18    . 

[Signature  of],  Clerk.* 


'  See  Volume  I,  pp.  835,  826;  Colt 
T.  Colt,  111  U.  S.,  566 ;  Mutual  Life 
Ins.  Co.  D.  Schwaner,  36  ffun,  373; 
Tibbs  V.  Allen,  27  III,  119. 

'  It  is  not  necessary  to  recite  the 
contents  of  the  findings.  Bunten  v. 
Orient  Mut.  Ins.  Co.,  8  Bom.,  448; 
affl'd  in  1  Abb.  Ct.  App.  Bee,  257. 

Where  controverted  questions  of 
fact  havfi  been  deterrnined  in  actions 
MEecting  title  to  real  property  or  sim- 
ilar matters  of  future  importance,  it  is 
the  practice  of  some  attorneys  to  re- 
cite in  the  judgment  the  findings  of 
fact  so  far  as  favorable  to  the  success- 
ful party,  or  to  state  the  facts  as  ad- 
judged, after  the  words  "it  is  ad- 
judged." It  is  equally  effectual  to 
make  the  recitals  of  the  judgment 
refer  to  the  findings,  and  see  that  they 
are  annexed  to  the  judgment-roll,  and 
take  a  certified  copy  of  them  with  the 
judgment.  But  if  the  findings  of 
fact  contain,  as  they  sometimes  do, 
matter  favorable  to  the  unsuccessful 
party,  but  wholly  unavailing  in  this 
action  because  avoided  or  immaterial 
by  reason  of  other  facts  being  found 
against  him,  it  is  better  for  plaintiff  to 
state  or  recite  in  the  judgment  such  of 
the  findings  of  fact  as  support  the 
judgment  and  leave  those  which  favor 
his  adversary  to  remain  as  they  ought 
to>  simply  as  findings;  for  these  are  not 
properly  an  adjudication,  although 


there  are  som^  authorities  which  have 
treated  such  findings  as  if  they  were. 
See  Whiting  ».  United  States  Bk.,  18 
Pet.,  6;  Rule  Ixxxvi  of  U.  8.  Oi.  Eq. 
Pr.;  Jones'  Fed.  B.,  144;  Rice  v.  Rice, 
53  Mich.,  432;  19  Northwestern  Sep., 
132;  Jackson  v.  St.  Paul  Fire,  &c., 
Co.,  33  Eun,  60;  Judge  ■».  Booge, 
47  JUo.,  544;  Seton  on  Decrees,  1  Am. 
Ed.,  7. 

'  The  judgment  must  follow  im- 
plicitly the  decision.  Loeschigk  v. 
Addison,  3  EoU.,  331 ;  s.  c,  19  Abb. 
Pr.,  169.  A  remedy  for  an  error  in 
the  judgment  in  departing  from  the 
decision  in  respect  to  the  award  of 
costs,  may  be  had  either  by  motion  to 
conform  it  to  the  decision,  or  especial- 
ly where  the  decision  is  also  wrong 
and  is  excepted  to,  by  appeal.  Rosa 
■».  Jenkins,  31  Hun,  384. 

*  If  the  judge  has  signed  flndiiigs 
or  an  order  for  judgment  directing 
specifically  what  provisions  it  shall 
contain,  he  need  not  sign  the  judgment 
itself  (Clapp  v.  Hawley,  97  iV.  T., 
610;  De  Laney  ».  Blizzard,  7  Eun,66; 
California  Southern  R.  Co.  i).  South- 
ern Pac.  R.  Co.,  67  Cal,  59;  7  Pacijio 
Sep.,  123),  except  where  it  is  settled 
by  him  pursuant  to  direction  in  an 
interlocutory  judgment.  The  practice 
is,  wheresoever  the  form  of  the  judg- 
ment is  settled  by  the  judge,  to  take 
his  signature  to  an  engrQS.sed  copy, 
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STATEMENTS   SUITABLE   TO   BE   INSERTED   IN    FOREGOING 

FORM. 

^For  various  recitals  a/pplicdble  to  a  judgment  after  trial  by  the  court,  see 
also  Forms  1456  to  1459,  and  for  others,  some  of  which  a/re  approjyriate  to 
trial  either  ly  the  court  or  hy  jury,  see  1570  to  1586.] 

1633.  Volunta/ry  submission  of  one  who  could  not  be  sued:']  and  the  de- 
fendant [name  and  addition  as  thus:]  W.  X.,  as  assignee  in  bankruptcy  of 
said  Y.  Z.,  having  voluntarily  appeared  and  duly  submitted  himself  to  the 
jurisdiction  of  this  court  [and  consented  to  the  entry  of  the  following  judg- 
ment] ; 

1633.  Infant  coming  of  age  pending  the  cause:]  and  the  said  [infant], 
pending  the  action,  having  became  of  full  age,  and  having  elected  and  stipu- 
lated that  [the  answer  of  the  defendant  W.  X.  stand,  as  for  her  answer]  in  the 
place  and  stead  of  the  answer  of  her  guardian  ad  litem,  on  her  behalf; 

1634.  Withdrawal  of  ansuaer: ']  and  the  defendant  \name]  having  with- 
drawn his  answer  herein  [and  complied  with  the  prayer  of  the  complaint  so 
far  as  relief  was  sought  against  him] ; 

1635.  Another  Form:]  This  action  having  been  duly  brought  to  trial  upon 
the  issues  arising  on  [indicate  which,  as  thus:]  the  first  defense  in  the  answer 
to  the  first  cause  of  action  in  the  complaint,  the  second  cause  of  action  and 
all  other  defenses  in  the  answer  having  been  duly  withdrawn; 

1636.  Continuance  on  death  of  original  party:]  and  this  action  having,  on 
the  decease  of  the  defendant  Y.  Z.,  been  continued  in  the  name  of  W.  X.,  as 
his  executor,  by  an  order  of  this  court  duly  entered  on  the        day  of         , 

18  ; 

1637.  Amendment  of  complaint:]  and  the  said  summons  and  complaint 
having  been  duly  amended  by  order  of  this  court  duly  made  and  entered  the 

day  of  ,  18    ,  after  due  notice  to  all  parties,  making  the  said  succes- 

sors of  Y.  Z.  parties  defendant,  and  also  joining  as  parties  defendant  the  fol- 
lowing persons,  whose  names  or  residences  or  both  were  not  known,  namely 
[names]. 

1638.  Supplementary  summons:]  and  M.  N.,  mentioned  in  the  complaint 
herein,  having  heretofore  died,  and  a  supplemental  summons  having  been 
duly  issued  pending  this  action,  bringing  in  as  defendant  therein  [names  amA 
description,  as  thus:]  O.  N.  and  P.  N.,  the  heirs  of  said  M.  N.,in  his  place  and 
stead  [and  recite  service  or  appearance  and  defa/uU,  <Sx.,  as  abow]. 

1639.  Abatement  as  to  one  defendant:]  and  the  defendant  Q.  R.  having  died 
pending  this  action,  his  interest  in  the  subject  of  the  action  surviving  to  the 
defendant  W.  X.,  and  no  other  representative  of  said  Q.  R.  being  a  necessary 

party.  ^      .  , 

Or  thus:]  and  it  duly  appearing  by  the  proofs  and  admissions  on  the  tnal 
that  the  defendant  Q.  R.,  copartner  of  the  defendants  W.  X.  and  Y.  Z.,  is 
deceased ; 

1630.  Piling  lis  pendens:]  and  a  proper  notice  of  the  pendency  of  this  ac- 
tion having  been  duly  filed  in  the  office  of  the  clerk  of  the  county  of  _  , 
on  the        day  of  ,  18    ,  at  or  after  the  filing  of  the  complaint  herein;' 

leaving  a  blank  only  for  the  costs,  to  was  adjudicated.    Schmidt  v.  Zahens- 

be  taxed,  and  inserted  by  the  clerk.  dorf ,  30  Iowa,  498. 

'Withdrawal  should  appear  on  the         «  JT.  T.   Gen.  Rules,  No.  59,  of 

record,  in  order  to  protect  the  party  1888. 
from  a  subsequent  claim  that  the  issue 
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1631.  Waiver  of  jury  trial: ']  and  a  trial  by  jury  having  been  duly  waived 
by  consent  of  all  parties  who  have  appeared,  duly  given  m  open  court,  and 
entered  in  the  minutes  [or,  by  written  consent  of  aU  the  parties  who  have 
appeared,  duly  filed]; 

1632.  Premous  order  for  judgment  on  a  frivolous  pleading:]  and  judgment 
on  the  answer  of  the  defendant  W.  X.,  as  frivolous,  having  been  duly  or- 
dered, by  order  entered  herein  the         day  of  ,  18    ] ; 

1633.  Waiver  of  notice  of  judgment:]  and  the  defendant  X.  Y.  having  in 
writing  duly  waived  notice  for  application  for  judgment  herein ; 

1634.  Injunction:]  and  this  court  having  by  an  order  made  [or,  entered] 
on  the  day  of  ,  18  ,  granted  an  injunction  pending  this  action,  for- 
bidding the  defendants  [briefli/  indicating  what] ; 

1635.  Beceivership:]  and  this  court  having  by  order  entered  the       day  of 
,  18    ,  duly  appointed  R.  C,  Esq.,  receiver  pending  this  action  of  [con- 
cisely indicate  fund],  and  he  having  duly  qualified  and  acted  as  such; 

1636.  Accounting  of  trustee:]  and  the  said  W.  X.,  as  trustee  of  , 
having  rendered  a  full  account  of  his  trust,  and  having  been  examined  there- 
on under  oath  in  open  court ; 

1637.  Submission  of  stipulation  as  to  facts:]  and  the  said  cause  having 
been  submitted  to  the  court  for  its  decision  upon  the  stipulation  to  the  parties 
attached  to  and  made  part  of  the  findings  of  the  court  on  file  herein; 

1638.  Consent  to  judgment:]  and  the  defendant  [name]  consenting  ^  [by  his 
counsel ']  to  the  following  judgment ; 


Form  No.  1639. 
Judgment  dismissing  the  complaint  upon  the  merits. 

[Cc^tion  and  recitals  according  to  the  case;  see  previous 
Forms,  continuing :'\  and  the  court  having  duly  directed  judg- 
ment in  favor  of  the  defendant,  dismissing  the  complaint  [upon 
the  merits],*  with  costs  [and  an  allowance  of  dollars]  to 

•Maxwell  v.  Stewart,  21  Wall.,  71;  c.  Lane,  8  Wall.,  185.    See  Abb.  Tr. 

Kiag9.Burdett,13F:Fa.,688;i\r.  r.  .Eb.,  831,  and  cases  cited.  As  to  which 

Ci)(fe  Qit).  Pro.,  §  1009.  rule  applies  where  a  judge  tries  a 

'Partridge  v.  Shepard,  71    Gal.,  common-law  cause  without  jury,  com- 

470;  12  Pacif.  Sep.,  481;   Bryan  v.  pare  Coit  a.  Beard,  33  Barb.,  357;  s. 

Kennett,  118  U.  S.,  179.  c,  12  Abb.  Pr.,  463;  People  v.  Smith, 

•  Pacific  R.  R.  Co.  ■».  Ketchum,  101  51  Barb.,  360. 

TI.  8.,  289.  It  is  the  better  opinion  that  defend- 

*  In  the  absence  of  statute  unqual-  ant  has  a  right  to  have  the  adjudicat- 
ifled  dismissal  in  an  equity  suit  is  a  ing  part  of  the  judgment  expressed  to 
bar  to  a  further  suit  (Lyon  v.  Perrin,  be  without  prejudice,  or  merely  as 
&c.,  Mfg.  Co.,  U.  8.,  April,  1888;  Du-  abating  the  action,  if  such  be  the  legal 
rant «.  Essex  Co.,  7  Wall.,  107;  Edgar  effect  of  the  adjudication.  See  for  an 
».-Buck,  (Mich.,  1887)  33  Northwest-  instance  of  reversal  for  refusal  of  this 
(iMiBep.,  644;  s. p., Burton  v.  Burton,  right,  Coubrough  v.  Adams.  70  Col., 
58  Vt,  iU;  2  New  Engl.  Bep.,  607),  if  374;  11  Pacif  Bep.,  634,  636.  Con- 
the  grounds  appear  to  be  the  same,  tra.  Squire  ®.  Hewlett,  (N.  H.,  1886) 
Steam-Gauge,  &c.,  Co.  v.  Meyrose,  27  3  New  Engl.  Bep.,  230. 

Fed.  Bep,,  813,  and  cases  cited ;  U.  S,         But  the  qualification  must  be  al- 
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the  defendant  [or,  to  eacli  of  the  several  defendants  or  classes 
of  defendants,  appearing  by  different  attorneys],  and  the  costs* 
of  the  defendant  having  been  duly  adjusted  at  the  sum  of 
dollars  [if  several  bills  were  allowed  name  each  pa^ty  and  the 
sum  allowed  him  or  them] : 

Now,  on  motion  of  T.  Z.,  attorney  for  the  defendant  [if 
several  a^earing  sepa/ratel/y,  nam,e  each]  : 

It  is  adjudged,  that  the  plaintiff's  complaint  be,  and  the 
same  is,  hereby  dismissed,  ui)on  the  merits  [or,  without  preju- 
dice ^ — or  may  specify  pa/rticular  question,  as  thus :  without 
prejudice  to  an  action  to  redeem],  and  that  defendant  do  re- 
cover of  the  said  plaintiff  the  said  sum  of  dollars. 

[Authentication  as  in  Form  No.  1621.J 


STATEMENTS  SUITABLE  TO  INSERT  IN  FOREGOING  FORM. 

1640.  Disposing  of  injunction.''— Insert:']  that  plaintiff'  was  not  entitled  to 
the  injunction  granted  herein  on  the  day  of  ,  18     [and  if  the  in- 


lowed  by  the  court.  The  clerk  cannot 
originate  it,  for  it  is  a  judicial  act.  As 
to  adding  it  nunc  pro  tune,  see  Burton 
«.  Burton  (above  cited). 

The  dismissal  should  be  without 
prejudice,  if  it  be  for  want  of  juris- 
diction (Van  Norden  v.  Morton,  99 
XT.  8.,  378),  or  for  defect  of  pleading 
or  parties  (Hughes  v  U.  S.,  4  Wall., 
233),  or  excess  of  parties  plaintiff 
(House  «.  Mullen,  23  id.,  43).  or  for 
failure  to  appear  (Millers.  McGuckin, 
15  Abb.  N.  O.,  204),  or  for  unreadiness 
to  go  on  (Ramsay  ®.  Erie  Rw.-Oo.,  9 
Abb.  Pr.,  N.  &,  343). 

Where  it  is  for  failure  to  establish 
a  case  by  adequate  proof,  it  should  be 
on  the  merits— Gale  ».  Gould, 40  Jl/l'cA.., 
515;  8  Beporter,  655— upless  in  the 
discretion  of  the  court  plaintiff  ought 
to  have  another  opportunity. 

There  may  be  dismissal  on  the 
merits  as  to  part  or  one  aspect  of  the 
claim  without  prejudice  as  to  another. 

'  An  appellate  court,  on  dismissing 
for  want  of  jurisdiction  on  the  part  of 
the  court  of  first  instance,  may  give 
costs.  Bradstreet  Co.  ».  Higgins,  114 
U.  S., 263,  and  cases  cited. 

Whether  either  court  can  do  so 
where  the  dismissal  is  for  want  of  its 
own  jurisdiction,  compare  Hqjriott «. 
N.  J.  R.  R.  &  Transportation  Co.,  1 


Daly,  377,  rev'g  8  Abb.  iV.,  284;  Eng 
V.  Poole,  36  Ba^b.,  243;  Donnelly  v. 
Libby,  1  Sweeny,  259,  287;  Humiston 
V.  Ballard,  40  How.  Pr.,  40;  Sullivan 
«.  Frazee,  4  Sobt,  616 ;  Humiston  v. 
Ballard,  ^ Barb..  6. 

The  better  opinion  is  that  every 
court  has  jurisdiction  as  against  a 
plaintiff  to  determine  its  own  ju- 
risdiction of  the  action  brought  be- 
fore it,  and  consequently  power  to 
charge  a  plaintiff  with  the  costs  of  a 
judgment  determining  that  question 
against  him.  In  other  words,  it  has 
jurisdiction  to  dismiss  the  action, 
though  it  would  have  none  to  award 
the  desired  relief.  See  State  v.  Thomp- 
son, Mo.,  1884.  But  the  contrary 
is  settled  in  many  courts.  Compare 
Mansfield,  &c.,  Ry.  Co.  v.  Swan,  111 
U,  8.,  379;  overruling  in  effect  Mead 
V.  Piatt,  17  Fed.  Bep.,  836. 

'  In  most  jurisdictions  the  words 
"  without  prejudice  "  suffice  to  show 
that  nothing  more  is  done  by  the 
judgment  than  to  terminate  the  par- 
ticular action. 

Contra,  Porter  v.  Morfere,  30  La. 
Ann.,  230,  where  an  injunction  was 
dissolved. 

'  Defendant  has  a  right  to  a  de- 
cision on  this  point.  Kelley  v.  Mc- 
Mahon,  37  Hun,  313. 
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junction  does  not  fall  by  judgment,^  add :  and  said  injunction  is  hereby  va- 
cated, and— may  add:  it  is  hereby  referred  to  R.  F.,  Esq.,  as  veieiee— proceed 
as  to  damages  as  in  Form  648,  p.  113]. 

1640a.  Beeeiver.'] — [For  directions  as  to  dhchwvge,  see  p.  245.'] 

1641.  Surrender  of  instrument  to  he  cancelledJ'] — That  [describe  instru- 
ment, as  tJms:'\  the  bond  given  by  plaintiff  herein  as  a  condition  of  granting 
a  stay  of  a  former  action  between  the  parties,  and  filed  on  the  day  of  , 
18  ,  be  surrendered  to  be  cancelled,  and  the  clerk  is  hereby  directed  to  can- 
pel  the  same  and  deliver  it  to  A.  B.  or  his  attorney. 

1641a.  Lis  pendens  notice  caneelled.]— [Insert  direction  from  Form  503, 
p.  29.] 

Form  No.  1643. 

Interlocutory  judgment  (or  order  therefor)  denying  equitable  relief 
and  retaining  action  as  to  damages.' 

[CapUon  and  recitals,  die./  see  Form  1621.] 

It  is  adjudged,  that  the  prayer  for  judgment  [for  specific 
pgrformance  of  the  contract  mentioned]  in  the  complaint  be  de- 
nied. 

That  the  action  stand  continued  to  enable  plaintiff  to  try 
his  right  to  damages  if  any  he  has  sustained. 

That  unless  within  [thirty]  days  the  plaintiff  so  elects  and 
proceeds  with  the  action,  defendant  may  move  on  the  usual 
notice  for  final  judgment  dismissing  the  complaint  [upon  the 
merits]. 


SECTION  IV. 

TElAL  OF    ALL    THE    ISSUES    OF  FACT    BT    JURY,   AND    JUDGMENT 
THEEEON   BT   THE   COUET. 

FoEMa.  (1644.)  Judgment  thereon. 
(1643.)  Order  for  judgment  on  mo-  (1645.)  Order  for  judgment  after  mo- 
tion, on  verdict  determin-  tion  for  new  trial  on  case 
ing  all  the  issues.  and  counter  motion, 

'  See  Volume  I,  p.  261.  a  separate  or  after  order.  Carpenter 
'  Directions  a,8  to  fund  in  the  hands  v.  hsi\ij,  1  Hoff.  C A. ,  310. 
of  receiver  may  be  embodied,  or  may  ■•  Sustained-  by  Pitzpatrick  ».  Dor- 
be  added  by  subsequent  amendment,  land,  27  Sitw,  291;  s.  p.,  JV.  7.  Code 
Hovey  ©.  McDonald,  109  TJ.  8.,  Civ.-Pro:,-^  t2S0. 
150.  Or  may  direct  what  the  final  judg- 
'It  is  proper  to  insert  such  a  ment  in  such  case  shall  be.  See  Form 
clause  in  the  decree  instead  of  taking  1663. 


860  ABBOTT'S  NEW  PRACTICE. 

Form  No.  1643. 

Order  for  judgment  on  motion,  on  verdict  determining  all  the  issues.' 

At  a  circuit  court  and  Bpecial  term 
[cfec,  see  Form  493,  ^.  4]. 
[Title  of  action.] 

This  action  having  been  regularly  brought  on  for  trial  be- 
fore Mr.  Justice  J.  K.,  both  parties  appearing  this  [or,  the] 
day  of  ,  18    ,  upon  the  issues  raised  by  the  plead- 

ings [for  other  recitals  see  Forms  1569,  c&g.,  and  1621,  cfcc], 
the  court  haviag  ordered  the  questions  of  fact  hereinafter 
stated,  being  all  the  questions  raised  by  said  issues  to  be  tried 
by  a  jury  [■f  directed  to  he  fried  at  a  separate  hranch  of  the 
court,  add:  at  a  circuit  court — cfec,  or,  at  a  term  for  the  trial  of 
causes  by  a  jury],  and  said  questions  having  been  thereupon  so 
tried,  and  the  verdict  of  the  jury  having  been  duly  found  and 
recorded  as  follows : 

First :  Was  [cfec.]. 

To  this  question  the  jury  answer  Tes  [and  so  on]. 

[And  if  tried  at  am>ther  hranch  of  the  court,  recite  the 
hringing  on  of  the  cause  agadn:]  and  the  court  having  adopted 
said  verdict ;  *  Now,  upon  the  pleadings,  and  said  verdict,  and 
after  hearing  A.  T.,  of  counsel  for  plaintiff,  and  T.  Z.,  of 
counsel  for  defendant  in  opposition,  and  on  motion  of  A.  T., 
attorney  for  plaintiflF : 

It  is  OEDEEED  AND  ADJUDGED,  that  [wfzy  statc  facts  estab- 
lished, and  continue  with  relief  thereon,  and  direclAon  as  to 
costs  as  in  other  cases ,  see  other  Forms]. 

Form   No.   1644. 

Judgment  thereon. 
[Title  of  action.] 

[Recitals  as  in  last  Form  to  the  *,  continm,ing:]  and  having 
upon  motion  of  A.  T.  for  the  plaintiff  duly  made  and  rendered 
,'  its  decision  and  directed  judgment  as  hereinafter  stated,  and 
's  costs  having  been  duly  adjusted  at        dollars : 

It  is  adjudged,  that  [c&cj.  [Authentication  as  in,  Form 
1569.] 

•  If  there  is  any  doubt  whether  to  find  which  will  cover  whatever  is 
every  fact  necessary  has  been  deter-  omitted.  See  Hammond  u  Morgan, 
mined,  present  to  the  judge  requests    101  N.  T.,  179;  and  Form  1547,  p.  814. 
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Form  No.  1645. 
Motion  for  new  trial  on  case,  and  connter  motion  for  judgment.' 

l^The  jpropeedings  will  le  stated  as  in  a  case  and  exceptions} 
the  ease  vndicatvng  the  jproceedings  after  verdict,  as  thus^]  The 
plaintiffs  thereupon  moved,  upon  the  minutes  of  the  judge  and 
jippA  a  case  and  exceptions,  for  a  new  triaP  on  the  ground 
\stating  it],  which  motion  was  denied  by  an  order,  a  copy- 
whereof  is  annexed  to  and  forms  a  part  hereof.  And  be- 
cause the  evidence  and  proceedings  aforesaid  do  not  appear 
upon  the  record,  the  justice  who  presided  has  settled  and 
signed  this  case  and  exceptions  and  ordered  the  same  to  be 
filed.  [Signature  of  judge  a/nd  iniUals  of  title.] 

[Notice  G^  motion  for  new  trial  on  the  case,  <&c.,  and  Notice 
of  motion  for  judgment;  adapt  from  Forms  1631  and  1668.] 


SECTION    V. 

TRIAL  BT  THE   COUET  WITH   THE  AH)   OF   JTJET   TEIAL    OIT   SPECIFIO 

QUESTIONS. 
JFOEUS. 

(1646.)  Decision  by  conrt  after  jury        (leiY.)  Order  setting  aside  issues  al- 
trial  of  part  of  the  issues.  ready  tried,  <fec. 

Form  No.  1646.    , 
Decision  by  court  after  jury  trial  of  part  of  the  issues.' 
[As  in  Form  1611,  inserting  at  the  *  the  words :  upon  the 

'  Acker  «.  Leland,  96  N.  Y.,  383;  in  -which  special  questions  have  been 

Hammond  v.  Morgan,  101  id.,  179.  tried  by  a  jury,  or  on  appeal,  has  a 

"  F.  T.  Code  Giv.  Pro.,  §  1003,  and  right  to  have  the  proceedings  before 

see  Forms  1525a,  1533.  the  jury  included.  Chapin  n.  Thomp- 

'  See  page  812.  son,  18  Sun,  446;  N.  Y.  Qen.  Rules, 

^  Requests  to  find  -will  be  as  on  a  No.  32,  of  1888;  Jackson  v.  Andrews, 

trial  by  the  court.  ~  59  N.    Y.,  244;  rev'd  on  the  other 

Objections   before   the   judge  to  point  in  80  N.  Y.,  275,  -where  it  was 

errors  on  the  trial  before  the  jury  held  that  the  new  trial  of  the  special 

must  be  seasonably  taken.    Bowen  v.  questions  must  be  sought  before  judg- 

Becht,  85  Hun,  434 ;  Arnold  v.  Parma-  ment. 

lee,  97  N.  Y.,  653;  Watt  v.  Starke,  101         Judgment  will  recite  the  making 

U.  8.,  247.  of  the  order  for  trial  of  special  Issues, 

The  party  making  a  case  before  and  the  trial  and  verdict,  and  also  the 

judgment,  for  a  motion  for  new  trial  trial  of  the  remaining  issues  before 

after  decision  of  the  court  in  a  cause  the  judge. 
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pleadings,  proof,  and  findings  of  the  jury  on  specific  issues 
herein,  settled  for  trial  by  jury,  by  an  order  entered  the 
day  of  )  18    ,  and  upon  the  verdict  rendered  by  said  jury 

— mouy  recite  it  as  desired  in  Form  1639^ — and  the  remaiiiing 
issues  having  been  tried  on  the        day  of  ,  18    ,  before 

the  undersigned,  and  said  verdict  adopted,^  and  the  allegations 
and  evidence  of  the  parties — ^upon  the  other  issues  * — -having , 
been  heard — thence  proceed  as  vn  the  same  Form  1611,  j?.  847^ 
from  the  f  to  the  end}. 


Form  No.  1647. 

Order    setting    aside  issues  already  tried,   and  directing  a  new 
settlement,  by  a  referee.' 

At  a  special  term  [c&o.,  as  in 
[Title  of  action.]  Form  493,  p.  4]. 

This  action  being  on  the  calendar  of  this  court  for  the 
present  special  term  thereof,  and  'duly  called  on  for  trial,  the 
counsel  for  the  parties  being  present,  and  the  plaintiff  having 
moved  the  cause  for  trial,  and  produced  the  order  for  the 
trial  of  issues  of  fact,  duly  entered  on  the  stipulation  of  the 
respective  parties  on  the        day  of  j  18    5  and  the  ver- 

dict of  the  jury  impaneled  on  the  trial  thereof,  at  a  circuit 
court  held  in  ,  on  the        day  of  ,  18    <[and  having 

offered  evidence  in  the  case] ;  and  the  court  having  considered 
the  pleadings  in  the  action,  and  the  said  order  for  trial  and 
verdict  [and  said  evidence]  : 

Oedered,  that  the  issues  of  fact  arising  on  the  pleadings  in 
this  action  be  tried  by  a  jury  ;  and  whereas  the  issues  already 
tried  do  not  embrace  the  question  of  fraud  involved^  1  the 
same  [and  the  verdict  thereon]  are  hereby  set  aside,  and  it^is 
hereby  referred  to  E.  F.,  Esq.,  of  ,  to  settle  the  issues 

arising  on  the  pleadings  herein,  for  trial  by  a  jury,  at  [a  time 
and  place  to  be  directed  on  the  coming  in  oi  his  report^-w  as 
in  end  of  Fofm  1603]. 

'  Ikerd  ».  Beavers,  106  Ind.,  483;  N.  T.,  352;  Learned  «.  TiUotson,  97 

7  Northeastern  Rep.,  337.  N.  T.,  6,  unless  jury  trial  was  on  of 

'^  A  recital  of  the  findings  iiiaBi-  right. 
fests  an  approval.    California  South-        '  The  court  has  in  its  discretion 

ern  E.  Co.  4  Southern  Peic.  E.  Co.,  67  power  on  adopting  the  verdict  to  re- 

Cal,  59 ;  B.  c,  7  Paeific  Sep.,  133.  fuse  to  receive  evidence  excepton  the 

The  court  may  disapprove  of  the  other  issues, 
verdict  and  render  the  findings  on  the        *  Sustained  by  the  Supreme  Court 

wbole  issues.    Carroll  v,  Deimel,  95  in  Colie  v.  Tifft,  47  N  T.,  U9. 
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SECTION    VI. 

TEIAL   BY    THE   COUET   WITH    THE   AID   OF   EEFEEEWOE. 

'  [Forma  more  commonly  used  in  connection  with  trial  by  jury  or  by  the 
aid  of  a  jury  or  trial  by  referee  are  not  repeated  here,  although  such  as  might 
be  used  on  trial  by  the  court  with  aid  of  referee.] 


FOBSIS. 

(1648.)  Order  of  reference  to  deter- 
mine, or  to  report  on  specif- 
ic questions  pending  trial. 

(1649-;651.)  Statements  suitable  to 
insert  in  foregoing  Form. 

(1662.)  Order  of  reference  to  take 
and  state  an  account  before 
judgment. 

(1663-1661.)  Statements  suitable  to 
insert  in  foregoing  Form. 

(1662.)  Interlocutory  judgment  with 
reference  thereunder. 

(1663.)  Appointment  of  first  meeting 
on  reference. 

(1634.)  Schedule  of  account  to  be  pre- 
sented on  reference  (part- 
nership cause). 

(1666.)  Appearance  of  third  persons 


before  referee  on  account- 
ing. 

(1666.)  Report  of  referee,  on  account- 
ing (in  partnership  cause). 

(leeT.)  Exceptions  to  referee's  report 
on  accounting. 

(1668.)  Notice  of  appUcation  for  judg- 
ment after  reference,  or  to 
set  aside  or  modify  report. 

(1669.)  Order  adjourning  motion  for 
judgment,  and  directing  ref- 
erence to  settle  form  of  judg- 
ment, (fee. 

(1670-1673.)  Final  judgments  after 
trial  aided  by  reference. 

(1674.)  Clause  in  judgment  giving 
leave  to  apply  for  firther 
directions. 


Form  No.  1648. 


Order  of  reference  to  determine,  or  to  report  on  specific  questions 
pending  trial.' 

At  a  special  term  [or,  circuit — 
[Title  of  action.]  c&e.;  see  Form  493,  p.  4].^ 

Thia  cause  coming  on  to  be  tried  at  a  special  [or,  trial]  term 
[or,  at  a  circuit  court],  held  on  the        day  of  j  18    ,  be- 

fore Mr.  Justice.  Ji  K.  [may  recite  a^earances  and  defaults, 
&G.,  as  in  Forms  1455,  1470,  1621,  cfec],  and  it  appearing 
that  the  inquiries  hereafter  stated  should  be  made  for  the  in- 


'  See  Kelly  ®.  Charlier,  18  Alh. 
E  a,  416:  City  of  Memphis  v. 
Brown,  SO  W'aU.,2S9;  Central  Trust 
Co.  V.  N:  Y.  City  R.  R.  Co.,  18  Abb. 
JT.  0.,  381, 411,  and  note  on  reference 
of  part  of  the  issues,  in  id.,  419,  and 
mm  there  cited.  So  the  court  may 
order  a  reference  preliminary  to  trial 
W  ju^.  Smith  V.  Dodd,  3  E.  JD. 
Smith,  348. 

'  This  is  always  a  court  order. 
Scudder  «.  Snow,  29  Sow.  JV.,  95. 


But  entry  of  such  order  may  be 
allowed  nunc  pro  tunc  on  payment  of- 
costs.    Id. 

Where  a  first  order  is  irregular  and 
not  void,  the  court  on  making  a  fresh 
order  may  direct  that  evidence  taken 
under  the  first  order  stand  and  be 
taken  as  being  in  evidence  under  the 
second  order,  with  such  other  evi- 
dence as  may  be  adduced.  Roberts  v. 
White,  73  N.  T.,  375;  affl'g  43  Suve'ir. 
Ct.(J.d!B.),4S5. 
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formation  of  the  court  before  [proceeding  with  the  trial  and] 
judgment;  Now,  on  hearing  counsel  for  the  respective  parties 
[and  on  motion  of  A.  T.,  ioT  the  plaintiff] : 

Oedeeed,  that  it  be  referred  to  E.  F.,  Esq.,  of  [direct 

for  what,  as  thus],  to  take  proof  [such  as  may  be  offered  by 
either  of  the  parties  to  this  action  or  by  the  holders  of  any  of 
the  bonds  mentioned  in  the  complaint],  and  to  report  the  same 
with  his  opinion  to  the  court  upon  the  following  questions  of 
ia.ci  [staUng  them.    See  also  the  following  Forms\. 

Enter :  \signaWre  of  Judge  hy  initials  of  narnie  and  title.] 


STATEMENTS  SUITABLE  TO  INSERT    IN   FOREGOING  FORM. 

1649.  Purther  directions:']  And  it  Is  further  ordered,  that  any  of  the  par- 
ties to  this  cause  have  leave,  from  time  to  time,  to  apply  for  further  directions 
respecting  the  reference  herein  ordered.' 

1650.  Saving  clause  as  to  effect  of  report. — Ma/y  add  by  way  cf  coMiion:] » 
It  is  further  ordered,  that  the  report  of  the  referee  hereunder  shall  be  without 
prejudice  to  the  consideration  of  such  or  any  other  questions  in  the  cause 
arising  upon  the  trial  or  upon  any  proceedings  herein  for  their  review. 

•  1651.  Bring  on  trial  again:]  It  is  further  ordered,  that  on  the  filing  of  said 
referee's  report  this  cause  may  be  brought  for  further  trial  and  final  judgment 
by  either  party  on  the  usual  notice  of  trial  [or,  on         days'  notice]. 


Form  No.  1652. 
Order  of  reference  to  take  and  state  an  account  before  judgment.' 

[Title  {court  order)  and  recitals  as  to  causeieinglroughion 
for  trial,  as  in  other  cases :]  and  the  examination  of  a  long 
account  being  required  in  [ascertaining  the  damages — and  no 
difficult  question  of  law  being  involved  *] ;  Wow,  on  motion  of 
A.  T.,  for  the  plaintiff : 

Oedeeed,  that  it  be  referred  to  E.  F.,  Esq.,  of  [dm'eo- 

tions  as  in  other  Forms  below]. 

'  Without  this  clause  the  court  in  efEect  to  hear  and  determine  an  is- 

have  power  to  give  further  directions  sue  made  by  the  pleadings,  this  clause 

at  any  time ;  but  a  party  could  not  is  quite  unnecessary, 
always  move  for  such  directions  •with-         »  Sustained  by  cases  cited  in  pre- 

out  formal  leave.  ceding  note. 

«  See  Central  Trust  Co.  «.  N.  T.         *]Not  necessary  that  this_  appear 

City  R.  R.  Co.  {abote  died),  and  Much  except  when  the  reference  is  of  an 

Mvdilenbririck  «.  Boler,  40  Hun,  526.  issue  arising  on  the  pleadings,  and  the 

If  the  reference  is  not  expressly  or  referee  is  to  hear  and  determine. 
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STATEMENTS    SUITABLE    TO   INSERT  IN  FOREGOING  FORM. 

1653.  To  take  and  state  an  account—  Of  an  assignee  for  benefit  of  creditors  -1 
to  take  and  state  the  account  of  the  defendants,  as  assignees  under  the  assign- 
ment to  them  in  the  complaint  mentioned,  and  especially  of  all  the  assigned 
property  which  has  come  into  their  hands,  and  of  the  money  received  or  col- 
lected hy  them,  and  of  all  moneys  paid  or  expenses  incurred  by  them  in  the 
discharge  of  their  trusts  under  the  assignment;  and  that  in  taking  and  stating 
tliesaid  account.he  make  therein  all  just  and  proper  allowances;  and  that  he 
also  report  a  statement  of  the  remaining  uncollected  notes,  accounts,  and 
effects  belonging  to  the  said  assigned  estate,  with  such  facts  in  relation  thereto 
as  may  be  requisite  to  enable  this  court  to  give  proper  directions  for  the  dis- 
position thereof.' 

1654.  To  report  ammtnts  due  to  creditors  who  may  come  in,  &c.:']  And  it  is 
further  ordered,  that  the  said  referee  also  ascertain  and  report  the  amount  due 
and  owing  to  the  plaintiff  upon  his  demand  in  the  complaint  mentioned,  and 
also  the  amount  due  and  owing  to  each  of  the  other  creditors  respectively,  of 
the  limited  partnership  of  M.  &  N.,  in  the  complaint  mentioned,  who  shall 
come  m  under  this  order  and  seek  the  benefit  of  this  action,  and  contribute  to 
the  costs  and  expenses  thereof,  such  contribution  to  be  settled  by  said  referee; 
and  for  that  purpose  the  said  referee  is  to  cause  advertisement  for  such  cred- 
itors to  come  in  and  exhibit  their  demands  before  him  by  a  day  to  be  fixed  by 
him  for  that  purpose,  which  advertisements  are  to  be  published  once  in  each 
week,  for  at  least  weeks,  in  the  ,  printed  at  ,  and  also  in  the 

,  printed  at  ,  and  the  ,  printed  at  , ;  and  he  is  to  fix  a 

peremptory  day  for  that  purpose;  and  such  of  them  as  shall  not  come  in  and 
prove  their  debts  by  the  time  so  to  be  limited,  shall  be  excluded  from  the 
benefit  of  this  order;  but  such  persons,  not  parties  to  this  action,  who  shall 
come  in  before  the  said  referee  to  prove  their  debts,  must,  before  they  are 
allowed  to  recover  herein  as  such  creditors,  contribute  their  proportion  of  the 
costs  and  expenses  of  this  action,  to  be  settled  by  the  said  referee.'^ 

1655.  To  report  special  facts  .•]  And  it  is  further  ordered,  that  the  said 
referee  shall  be  at  liberty  to  report  any  special  facts  that  may  be  proper  to 
enable  this  court  to  make  a  final  order  or  judgment,  as  well  as  his  reasons  for 
allowing  or  disallowing  any  claims  that  may  be  made. 

1656.  Breach  of  covenant:]  to  ascertain  and  report  [the  amount  Of  wharf- 
age which  should  be  allowed  to  the  plaintiffs  for  the  breach  of  the  covenant 
by  the  defendants,  contained  in  the  grant  mentioned  in  the  pleadings].  And 
for  such  purpose  he  is  to  ascertain  [aie.,  specifying  the  principles  on  which  the 
account  is  to  be  taken].  And  he  is  to  compute  the  interest  on  such  amount, 
and  state  the  same  in  his  report. 

1657.  Aecounfing  in  partnership  cause:]  to  take  and  state  an  account  of 
all  dealings  and  transactions  between  the  plaintiff  and  defendant,  as  partners, 
under  the  style  of  A.  B.  &  Co.,  and  for  the  better  taking  and  stating  of  which 
account  the  parties  are  to  produce  before  the  said  referee,  under  oath,,  all 
books,  deeds,  papers,  and  writings  in  their  custody,  or  under  their  control, 
relating  thereto,  or  to  the  dealings  of  said  partnership,  or  to  its  assets  or  any 
of  them;  and  are  to  be  examined  upon  oath,  as  the  said  referee  shall  direct. 
Who,  in  taking  the  said  account,  is  to  make  all  just  allowances  to  the  parties 
as  between  themselves,  and  to  report  what,  on  the  balance  of  the  said  account, 
shall  appear  to  be  due  from  either  party  to  the  other.^ 

'  From  Kerr  v.  Blodgett,  48  If.  Y.,  Trufant  v.  Merrill,  6  Abb.  Pr.,  If.  8., 

63;  compare  19  Abb.  W.  0.,  177.  463-  Kennedy  v.  Shilton,  1  Silt.,  546; 

'Id.  S.C.,  9  .465.  Pr.,  157,  note;  Hathaway 

■  'See  Rutty  «.  Person,  13  Abb.  If.  v.  Russell,  7  Abb.  M.  C,  138. 
C,  353 ;  Streat  v.  Rothschild,  id.,  383; 
Vol.  II.— 55 
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1658.  AceounUng  in  an  action  to  redeem:']  to  take  and  state  an  accounf 
between  the  several  parties  to  this  action,  in  the  manner  and  under  the 
directions  following,  to  wit: 

That  he  compute  the  amount  due  upon  the  bond  and  mortgage  executed 
by  the  plaintiff  to  the  defendant  Z.,  mentioned  in  the  complaint,  from  the 
day  of  ,  18    ,  down  to  which  time  the  interest  appears  to  hare  been 

paid. 

That  he  ascertain  (from  the  deeds  or  otherwise)  the  consideration  paid'  by 
the  purchasers  and  defendants  X.  and  Y.,  from  the  said  Z.,  at  the  auction  sale 
of  the  said  premises  made  on  the         of  ,  18     \^proceeding  to  state  the 

mode  of  apporUoning  the  redemption  money  among  them]. 

That  he  open  and  state  an  account  with  each  of  such  defendants,  in  which 
he  is  to  allow  such  party  his  proportion  of  the  mortgage  money  so  ascertained 
as  aforesaid,  with  interest;  a.nd.also  all  taxes  and  assessments  paid  by  hini  or 
those  under  whom  he  claims,  upon  the  lots  now  held  by  him;  and  also  any 
sum  paid  for  necessary  repairs  upon  the  same,  and  any  amount  expended  for 
lasting  improvements,  with  interest  on  such  sums  respectively ;  and  that  he 
state  and  charge  such  party  with  any  rents  and  profits  of  such  lots  received 
by  him,  or  those  under  whom  he  claims,  or  by  any  one  on  his  or  their  behalf, 
or  which  could  have  been  received  without  willful  default,  with  interest. 

1659.  Accounting  as  to  value  of  use  and  occv^aiion,  in  action  for  spedjie 
performance :]  to  take  such  testimony  as  maybe  produced  before  him  by 
either  party  to  this  cause  in  relation  to  the  value  of  the  use  and  occupation, 
by  ,  of  the  premises  [briefly  designating  fhem],  since  the  day  of 

,  18    ,  and  the  amounts  received  and  collected  by  '  ,  or,  which, 

with  reasonable  diligence,  might  have  been  received  and  collected  for  the  same 
since  said  day,  the  amounts  expended  by  said  for  taxes,  assessments, 

repairs,  or  otherwise,  in  and  upon  said  premises  [and  also  in  relation  to  all 
policies  of  insurance  upon  said  premises,  and  as  to  any  actions  brought  upon 
the  same]. 

1660.  Accounting  of  trustees:]  to  take  and  state  an  account  of  all  and  every 
the  trust,  property  and  effects,  rents,  issues  and  profits  which  may  have  come 
to  the  hands  of  the  defendants  or  either  of  them,  or  any  other  person  or 
persons  to  the  use  or  order  of  them  or  either  of  them,  or  which,  but  for 
the  default  or  the  neglect  of  the  defendants  or  either  of  them,  might  have 
been  so  received  by  them  or  either  of  them,  or  any  such  person. 

1661.  To  determine  priority  among  creditors:]  to  ascertain  and  report  who 
are  the  creditors  of  the  said  firm  of  ,  and  the  amounts  due  to  said 
creditors  respectively,  and  the  order  in  which  they  are  entitled  to  payment  out 
of  the  assets  of  the  said  firm  of  [in  conformity  with  the  said  pro- 
visions of  the  statute  of  limited  partnerships]. 

That  any  party  to  this  action,  or  any  person  claiming  to  be  a  creditor  of 
said  firm,  and  presenting  to  the  s&i6.rQicTe&  prima  facie  evidence  of  his  claim, 
shall  have  the  right  to  contest  any  claim  preferred  by  any  other  creditor,  and 
that  testimony  may  be  taken  before  said  referee  on  the  part  of  the  claimants 
and  contestants.  That  the  said  referee  report  to  this  court  the  names  of  the 
creditors,  and  the  amounts  found  by  him  to  be  due  to  each  respectively,  and 
the  order  in  which  they  are  entitled  to  payment;  and  that  in  case  any  of  said 
claims  be  contested,  the  said  referee  do  report  the  facts  relative  to  the  claim  so 
contested,  and  the  grounds  of  objection  alleged  by  the  contestant,  and  the 
decision  of  the  said  referee  thereupon. 

And  it  is  further  ordered,  that  on  the  coming  in  of  the  referee's  report, 
any  party  to  this  action,  or  any  creditor  whose  claim  is  allowed  by  the  ref- 
eree, may  apply  to  this  court  for  an  order  for  the  final  distribution  of  the 
balance  of  the  funds  in  the  hands  of  the  receiver  herein,  among  the  creditors 
of  said  iflrm  as  ascertained  by  said  report^  or  by  the  order  of  the  court  there- 
upon. 


(^  TRIAL, 

Form  No.  1662. 

Interlocutory   judgment    with  reference    thereunder,  before    final 
application  to  the  court  for  judgment. 

[Cwption  cmd  recitals  as  iri  Form  1621,  io  n.  2  onj).  855,, 
continuing  :1  whereby  he  finds  facts  and  conclusions  of  lawj 
which 'entitle  .plaintiHs  to  this  interlocutory  judgment;  Now, 
on  motion  of  A.  T.,  plaintiff's  attorney  : 

It  is  OEDEEED  and  adjudged  [substariGe  of  judgment]. 

.-Audit  is  further  oedeeed' and  adjudged,  that ,  it  be  and 
^ereby  is  referred  to  E.  F.,  Esq.,  of  [state  object  of 

xeference  as  in  preceding  For7ns\ 

\Astocostsf\  And  it  is  further  oedeeed  and  adjudged, 
that  the  plaintifE  is  entitled  to  recover  of  defendant  [ot-,  to 
retain  out  of  the  fund]  his  costs  to  be  taxed  upon  final  judg- 
ment {and  so  on — or,  And  all  questions  as  to  costs  are  reserved 
till  final  judgment] . 

^[As  to  fnal  judgmen:t :  ^^  And  it  is  further  oedeeed  and 
ADJUDGED,  that  on  the  coming  in  a,nd  confirmation  of  the  report 
of  said  referee,  the  final  judgment  herein  may  be  settled  by  a 
judge  of  this  court  [or,  by  R.  F.,  Esq.,  hereby  appointed  ref- 
eree for  that  purpose]  on  [two]  days'  notice  from  either  party.^ 

[As  to  further  di't'ections :]  And  that  plaintiff  [or,  either  ^ 
party]  has  leave  to  apply  to  this  court  for  such  further  order  or  \ 
judgtiient  as  he  may  be  advised.  / 

Interlocutory  judgment,  signed  this        day  of  ,18    . 

[Signature  of],  Clerk, 

[Or  ntMy  direct  final  judgmemt  as  thus:]  That  upon  the 
Qoming  in  of  the  report  of  the  referee  and  the  confirmation  of 
tke  same,  the  plaintiff  recover  from  the  defendants  and  each  of 
^em  the  sum  that  may  be  found  due  to  him  from  the  said 
defendants  and  each  of  them  ;  or  if  it  shall  appear  upon  such 
accounting  that  any  sum  of  money  is  due  or  owing  to  either  of 
the  defendants  and  payable  to  them  from  the  partnership,  and 
for:  which  either  party  hereto  shall  be  as  a  partner  liable  to  the 
other,  that  provision  be  made  in  the  judgment  to  be  entered 
upon  the  confirmation  of  the  referee's  report,  for  its  payment 
by  the  party  so  liable. 

.   V.  .That  the  question  of  costg  be  reserved  until  the  coming 
in  of  the  referee's  report. 

'  Common  practice.     Sanctioned  also  by  N.  T.  Code  Oiv.  Fro.,  §  1331. 


868'  ABBOTT'S  NEW  PRACTICE. 

Form  No.  1663. 
Appointmeut  of  first  meeting  ou  reference.' 

[^Title  of  cov/rt  and  action.l 

The  undersigned  referee[s]  herein,  hereby  appoini[s]  thej 
day  of  next,  at        o'clock  in  the         noon,  at  the 

office  of  ,  'Eo^  street,  in  the  city  of  , 

for  the  trial  of  this  action.  [Signature.'] 

[Date.-\ 

[JVotice  of  hearing  or  referee^s  summons  as  in  Forms  1282 
or  1284.  Oath  of  referee  as  in  Form  1283,  or  if  an  issue  on 
the  pleadings  is  referred,  as  in  Form  1697.  'Subpoena,  see 
Form  1282a(.     Order  to  deposit  hooTcs,  c&c,  see  Form  1285.] 


Form  No.  1664. 

Schedule  of  account  to  be  presented  on  reference  (in  partnership 

cause). 

[Title  of  court  and  action.'] 
[  Venue.] 

Schedule  and  statement  of  mutual  accoTints  between  the 
plaintiff  and  defendant  as  partners,  under  the  name  of  A.  B.  & 
Co.  [since  last  balance  and  settlement  had  between  them  on  the 
day  of  ,  18    ]. 

[Here  state  items,  in  a  debtor  and  creditor  account.'] 

A.  B.,  the  above-named  ,  being  duly  sworn,  says 

that  the  foregoing  account,  and  the  said  several  accounts  and  en- 
tries embraced  in  the  settlement  of  the  day  of  ,  IS  y 
upon  the  partnership  books  herewith  deposited  with  the  referee 
in  this  action,  including  both  debits  and  credits,  are  correct, 
according  to  the  best  of  deponent's  knowledge,  information, 
aind  belief,  and  this  deponent  does  not  know  of  any  error  or 
omission  in  said  account  to  the  prejudice  of  the  above-named 
,  deponent's  copartner.                           [Signature.] 

[Jurat.] 

'  A  written    appointment  is   not  Where  the  reference  is  special,  in  aid 

essential  (Sage  v.  Mother,  17  Sow.  of  the  court  the  referee  may  properly 

Pr.,  367;  Stephens  ■».  Strong,  8  id.,  give  notice  to  both  parties  fi  neces- 

339)  ;    but   is    convenient,   especial-  sary. 
ly  where  there  are  several  referees. 
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Fonn  No.  1665. 
Appearance  of  third  persons  before  referee  on  accounting.' 

[Title  of  court  and  action^ 

\.  IS".  &  Co.,  creditors  under  the  assignment  of  W,  F., 
hereby  appear  in  the  above  action  by  H.  D.  H.,  of 
street,  city,  their  attorney. 

[Dafo.J        [Signature  am,d  office  address  of\ 

Attorney  for  the  above-named  creditors. 
\Mdress  to  referee  and  attorneys^ 

<     \File  and  serve  copy  on  referee,  and  on  the  attorneys  for  the 
ffrigimal  'parties.] 

-     [Termination  of  reference  for  delay  ;  see  Forms  1669  amd 
1710.] 

[Bequests  to  find,  when  desired,  may  he  adapted  from  Form 

I^IO.J 

Form  No.  1666. 
Eeport  of  referee  on  accounting  (in  partnership  cause).'' 

[Commencsment  and  recitals  of  appoimtment,  appea/ram,c*s, 
oath,  dsc.;  see  Forms  1700,  dec] 

II.  That  on  such  hearing,  the  books,  deeds,  papers  and 
vouchers  of  the  said  partnership  having  been  produced  before 
me,  the  defendant  rendered  his  [or,  both  parties  rendered  their 

^  This,  under  an  order  of  reference  schedules  reporting  as  to  each.  Spen- 
extejidingto  the  benefit  of  those  who  cer  v.  Spencer,  11  Paige,  299;  Eaton's 
may_  come  in,  is  held  to  entitle  the  Appeal,  66  Penn.  8i.,_  483.  When  the 
creditor  so  appearing,  to  notice  of  referee  has  drafted  his  report  he  may- 
further  proceedings;  but  an  order  of  give  the  parties  who  have  appeared 
court  may  be  applied  for  expressly  before  him  notice  that  it  is  ready  for 
making  the  creditor  a  party,  if  pre-  examination  at  his  ofllce ;  and  that  on 
lerred.  _  a  specified  day  and  time  he  will  flnal- 
,  °  It  is  not  enough,  in  a  report  on  ly  settle  its  terms, 
taking  and  stating  an  account,  to  state  A  referee's  report  should  not  state 
results,  but  details  should  be  set  forth,  the  evidence  unless  such  is  the  pur- 
Zinmierman  v.  Huber,  29  Ala.,  379;  port  of  the  order,  but  by  N.  T.  Gen. 
Craig  ®.  MfcKinney,  73  III,  305 ;  Nims  Rules,  No.  30,  of  1888,  "  in  references 
1.  Nims,  20  Fla.,  204;  Reed  v.  Jones,  other  than  for  the  trial  of  the  issues 
15  Msc,  40.  in  an  action,  or  for  computing  the 

The  report  may  annex  the  account  amount  due  in  foreclosure  cases,  the 

filed,  and  state  what  items  are  disal-  testimony  of  the  witnesses  shall  be 

lowed,  and  why,  and  the  corrected  sighed  by  them,  and  the  report  of  the 

fesult;  but  if  the  account  involves  referee  shall  be  filed  with  the  testi-' 

several  rights  or  liabilities  of  different  mony," 

peraoDs,  the  referee  should  prepare  - 


870  ABBOTT'S  NEW  PRACTICE. 

respective]  accounts,  wMcla  are  hereto  annexed,  and  marked 
Schedule  A. 

.    HI.  That  I  examined  said  defendant,  and  also  ,  con- 

cerning the  transactions  aforesaid,  and  adjusted  a  mutual  ac- 
count between  the  plaintiff  and  defendant,  making  therein  all 
jusfd.llo'wances,  and  striking  a  balance  which  shows  what  ap* 
pears  to  be  diie  from  either  party  to  the  other,  which  said  ac- 
count is  hereto  annexed,  and  marked  Schedule  B. 

,  IV.  Thai  said  defendant  owes  to  said  partnership,  at  this 
date,  the  sum  of  doUars,  with  interest  from  the       da^ 

of  ,  18    ,  at  the  rate  of  ,    per  cent,  per  annum, 

amounting  to  dollars,  which  sum  I  have  allowed. 

Y.  That  the  b&lance  shown  by  said  Schedule  B.^  after 
defendant  has  made  good  to  Said  partnership  said  sum,  be- 
longs to  plaintiff  and  defendant  in  equal  shares'  [or,  m  the 
ifollowing.pfoportiong— sfeifwp' i^Aw],  ,    .  ] 

YI.  That  all  the  evidence  taken  by  me  under  the  said 
order  of  reference  is  hereto  annexed  [except  the  said  on 
the  records  of  this  court],  [together  with  my  opinion]. 

[Signature  of], 

[Date.']  Keferee. 

[Annex  testimony  <im^.  doGumenta/ry  emdenoe.'] 
[Findings  when  necessary;  see  Form.  1611.  j 


Form  No.  1667. 

EiSceptions  to  the  report  of  a  referee  appointed  to  take  and  state 

an  account. 

[Title  of  court  and  action.'] 

The  above-named  defendant  excepts  to  the  report  of  ,K( 
F.,  Esq.,  the  referee,  filed  herein  the  day  of  ,  18    , 

in  the  following  particulars  [state  ^exceptions  to  Jmdin^s  ani 
refusals  to  find,  if  amy,  as  in  Form  No.  1613,  contvauvng] ; 

Y.  Because  said  referee  found  [or,  did  not  find — here  state 
in  detail  eojch  item  objected  to  ds  found  or  not  found ^  and  the 
ground  of  the  objection}. 

[Date,  signature  and  addresses,  as  in  Form  No.  1536.] 

1  Story  ».  Livingston,  13  P«*.,  359;    People  t.  Empire,  Mut.  Life  Ins.  Co., 
Lawrence  ».  Fowler,  20  Emu.  Pr.;Wl;    K  T.  Daily  Beg.,  Oct.  19,  1883. 


TRIAL,  .fee— V.  BY  COTTRT:  WITH  AID  OF  REFERENCE.     '871 

Form  No,  1668. 

Notice  of  application  for  judgment  after  reference,'  or  to  set  aside 
or  modify  report. 

Please  take  notice,  that  this  cause  will  be  brought  on 
for  final  hearing  on  the  report  of  the  referee,  R.  F.,  Esq., 
filed  the  day  of  ,  18     ,  and  on  the  exceptions 

thereto  [a  copy  of  which  has  been  served  on  you],  and  on  the 
pleadings  and  previous  proceedings  [on  the  trial]  herein,  at  a 
special  terna  of  this  court,  to  be  held  at  the  county  court 
house  [or,  city  hall]  in  tlie  city  of  ,  on  the  day  of 

■,  18  ,  at  the  opening  of  the  court  on  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard,  and  a  motion  will  be 
made  to  confirm  said  report  and  for  final  judgment  herein 
[op,  to  set  aside  said  report — if  on  the  ground  of  irregularity, 
mcify  it — or,  to  modify  said  report  hj— stating  in  whaf],  and 
for  such  other  or  further  relief  as  may  be  just. 

[Date,  signature  a/iid  addresses,  as  in  Form  1536.] 


Form  No.  1669. 

Order  adjourning  motion  for  judgment,  and  directing  reference  to 
settle  form  of  judgment  and  fix  allowances. 

At  a  special  [or,  trial   term — 
or,  circuit — c6c./  see  Form 
493,  p.  4]. 
[Title  of  action.'} 

On  reading  and  filing  the  affidavit  of  A.  B.,  and  notice  of 
mqtion  for  final  judgment  herein,  together  with  a  proposed  final 
judgment,  and  on  due  proof  by  affidavit  of  the  service  of 
copies  thereof  on  the  attorneys  of  all  the  parties  who  have 
appeared  in  this  action,  and  on  hearing  A.  T.,  for  plaintiff,  and 
I.  Z.,  for  defendant  Y.  Z. ;  and  on  motion  of  A.  T.,  attorney  for 
plaintiff : 

Oedbeed,  that  the  hearing  of  the  motion  for  final  judg- 
ment be  adjourned  to  the  day  of  ,  18  ,  at  [the 
special  term  of  this  court  at  the  city  hall,  in  the  city  of  , 
for  the  trial  of  issues  of  law  and  fact],  then  and  there  to  be 

'  If  any  issues  remain  to  be  tried,  cation  will  be  made  to  conflrm  the 

substitute  a  notice  of  trial  before  the  report  of  the  referee  filed  herein  the 
coiirt  (see  Form  1490),  omitting  "  and  day  of        [notwithstanding  the 

M  ijQiguest  taken  fiherein.".sn.d  adding  excepti  ons  filed  thereto], 
thereto;  and  at  the  same  time  apph- 
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heard,  and  that  in  the  meantime' it  be  referred  to  E.  F.,  Esq., 
as  referee,  to  report  to  this  court  at  the  time  and  place  last 
named  a  proper  and  suitable  form  of  final  judgment  in  this 
action  [together  with  proper  allowances  to  the  several  parties 
who  have  appeared  in  this  action,  in  addition  to  taxable  costs], 
and  that  said  reference  proceed  upon  [two]  days'  notice  by  any 
of  the  parties  to  the  other. 

Enter :  [signature  of  judge  ly  initials  of  name  and  title.J 


Form  No.  1670. 

Judgment  (final)  after  verdict  on  issue  of  fact  as  to  defendants 
appearing,  and  a  reference  as  to  those  in  default.' 

l_Title  of  action.] 

This  cause  having  been  regularly  brought  on  for  hearing 
before  Mr.  Justice  J.  K.  at  a  special  [or,  trial]  term  of  this  [or, 
at  a  circuit]  court  held  at  on  the         day  of  j  ^  8    , 

upon  the  verdict  of  the  jury  rendered  upon  the  issues  of  fact 
made  and  settled  in  this  action  and  submitted  to  said  jury ;  and 
proof  having  been  made  and  filed  of  the  service  of  the  sum- 
mons in  this  action  upon  all  the  defendants  more  than  twenty 
days  since,  and  personally  on  all  [except  the  unknown  owners, 
and  the  defendant  W.  V .,  who  is  an  absentee,  who  have  all 
been  served  by  publication,  pursuant  to  an  order  entered  herein 
the        day  of  ,  18  •  ],  and  that  although  the  time  therefor 

has  elapsed,  no  demurrer  or  answer  has  been  put  in  on  behalf  of 
any  defendant,  except  the  defendant  W.  X.  [and  also  the 
defendant  Y.  Z.,  who  is  an  infant,  and  has  put  in  the  usual 
general  answer  by  his  guardian  ad  litem,  not  controverting  any 
material  allegation  in  the  complaint],  and  that  the  compaint, 
and  due  notice  of  the  pendency  of  this  action,  were  filed  on  the 
day  of  5  18    ,  in  the  office  of  the  clerk  of  the  county 

of  ;  and  on  reading  and  filing  said  proofs,  and  on  the 

pleadings  and  proceedings  in  this  action,  including  said  verdict, 
together  with  the  report  of  K.  F.,  referee  herein,  appointed  by 
an  order  of  the  court,  bearing  date  the  day  of  , 

18  ,  whereby  it  appears  [c&c,  hriefy  stating  conclusion],  and 
the  court  having  approved  said  verdict  and  confirmed  said 
report  [cmd  if  fwrther  evidence  was  taken  and  frndrngs  made, 
recite  the  fact],  and  the  costs  of  the  having  been  duly 

adjusted  at  dollars : 

It  is  adjudged  \continuvng  asr-in  other  Forms]. 

'  See Frow v.  De La  Yega,  15  Wall.,    193 ;  McCrackan  v.  Valentine,  9 JV.  T., 
552 ;  Cram  «.  Bradford,  4  Aib.  Pr.,    42. 
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Form  No.  1671. 

Judgment  (final)  after  trial,  and   reference  preliminary  to  final 

judgment. 

[Cajpition,  and  recitals  of  trial  h/  court,  of  findings  made, 
'&e.,  and  interlocutory  judgment,  if  amy,  as  in  Forms  1621, 
i  662 ;  or  if,  instead  of  interlocutory  judgment,  a  mere  order  of 
reference  was  taken,  state  it  as  thus:  and  by  an  order  entered  on 
the       day  of  » 18     ,  it  having  been  referred  to  E.  F., 

Esq.,  to  take  and  state  the  account  between  the  plaintiflE  and  the 
defendant,  and  his  report  having  been  filed  on  the  day  of 

,  and  no  exceptions  having  been  filed  thereto — or  if  any, 
indicate  them  as  in  Form  1672];  Now,  on  motion  of  A.  T,, 
'  attorney  for  plaintiff: 

It  is  adjudged  [die,  as  in  other  Forms]} 


Form  No.  1672. 

Judgment  (final)  after  reference  of  a  special  question  followed  by 
findings  of  the  court  on  the  remaining  issues.^ 

[Title  of  court  and  action^ 

This  action  having  been  regularly  brought  on  for  trial  on 

the  day  of  j  18    ,  before  Mr.  Justice  J.  K.,  at  a 

special  [or,  trial]  term  of  this  [or,  at  a  circuit]  court,  upoH  the 

answer  of  the  defendant  W.  X.,  and  the  answer  of  the  infant 

(defendant  T.  Z.,  and  an  order  having  been  made  on  , 

'  If  the  final  judgment  is  settled  by  .dence  which  had  been  taken,  and  the 

(judge  or  referee  pursuant  to  direction  facts  which  that  evidence  was  found 

I  in  interlocutory  judgment,  take  signa-  to  have  proved.    It  was  for  the  court 

,  ture  of  judge  or  referee  at  the  foot  of  to  determine  what  were  the  rights  of 

the  final  judgment  to  be  filed.    N.  Y.  the  parties  upon  the  proof,  which  in 

-  Coifo  Oiv.  Pro.,  §  1331;  Clapp  v.  Haw-  this  manner  had  been  obtained.    It 

ley,  97  Hf.  T.,  610.  therefore  proceeded  regularly  in  con- 

i      '  Adapted  from  40  fiwn.,  586,  where  sidering   and   determining  whether, 

the  court  say:  "  the  reference  was  upon    the    evidence   produced,    the 

Ordered  not  to  determine  the  facts  in  plaintiff  was  entitled  to  recover  in  the 

'  the  case,  or  the  rights  of  the  parties,  action. 

,  by  the  action  and  conclusion  of  the         "  The  power  to  do  that  was  not 

referee,  but  to  supply  the  court  with  excluded  by  the  omission  of  one  of 

information  upon  which  itself  could  the  defendants  to  answer  the  com- 

intelligently   act   and   adjudge   the  plaint.    For,  as  the  facts  were  stated 

rights  of  the  parties.    When  the  pase  in  it  and  ascertained  upon  the  refer- 

was  brought  before  the  court  subse-  ence,  the  question  was  still  presented 

quent  to  the  hearing  and  report  of  the  whether  the  plaintiff  was  entitled," 

referee,  it  was  presented  for  its  exam-  &c. 
^iaation  iand  decision  upon  the  evi- 
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18  ,  referring  it  to  E.  F.,;Esq.,  to  ^ake  proof  of  the  facta 
[stating  as  to  what],  and  to  report  the  same  with  the  evidence 
and  his  opinion  thereon,  and  a  report  having  been  made  by  hiin 
and  filed  on  ?  18     ,  and  exceptions  to  said  report  having 

been  filed  by  the  said  infant  defendant  on  j  18    j  and 

the  plaintifft  having  given  notice  of  trial  at  special  term  in  the 
ordinary  form  on  ,  18    ,  and  the  case  having  been 

duly  reached  in  its  ordinary  course  on  the  calendar  of  tlie 
special  term  of  this  court,  and  the  court  having  cpnsidei-ed  the 
report  of  the  said  E.  F.  as  referee  with  the  evidence  taken 
before  him,  and  the  exceptions  filed  by  the  said  infant  defend- 
ant, and  having  heard  the  testimony  of  witnesses  called  a,ni 
examined  by  the  plaintiff,  and  the  court  having  after  due  dehl)- 
■eration  thereafter  a,nn6unced  its  decision,  confirming  said  report 
and  stating  findings  of  fact  and  conclusions  of  law,  and  direct- 
ing judgment  to  the  effect  hereinafter  stated,  and  said  decision 
having  been  duly  filed  and  the  costs  of  the  having  been 

duly  adjusted  at  dollars ;  Now,  on  motion  of  A.  T.,  attorney 
for  plaintiff : 

It  is  adjudged  [dto.,  as  in  other  Forms']. 


Form  No.  1673. 

Judgment  (final)  where  an  issue  of  facji  as  to  one  defendant  has  been 
tried  by  a  referee,  and  a  reference  had  on  default  of  other  de- 
fendants, and  exceptions  have  been  taken  to  the  report. 

[Title  of  court  a/n,d  action.] 

This  cause  having  been  regularly  bronght  on  for  hearing, 
upon  the  pleadings  and  proceedings  therein,  including  th.e 
report  of  E.  F.,  the  referee  to  whom  the  issues  of  fact  joined 
by  the  answer  of  "W.  X.  were  referred,  to  hear  and  determine, 
which  report  was  filed  the  day  of  j  18    ;  and,  also 

[the  report  of  S.  F.],  to  whom  it  was  referred  [to  compute  the 
amount  due  to  the  plaintiff  upon  the  bond  and  mortgage 
mentioned  in  the  complaint — and,  in  foreclosure,  if  there  are 
infamt  defendants  ha/oing  answered  generally,  or  absentee 
defendants,  add:  and  to  take  proof  of  the  facts  and  circuia- 
stances  stated  in  the  complaint,  and  exajnine  the  plaintiff  or  his 
agent  on  oath  as  to  any  payments  made,  and  which  ought  to  be 
credited  on  said  bond  and  mortgage],  which  report  was  filed  on 
the        day  of  ,  18     [and  also  upon  the  exceptions  to  said 

report,  made  and  filed  thereto  on  behaK  of  the  defendant  W. 
X. — recite  other  proceedings,  such  as  service  and  default  of 
thme  not  appearing,  lis  pendens,  cfec,  as  in  other  cases],  and 
after  hearing  counsel  for  the  respective  parties  oft  said  report 
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of  ,  and  exceptions  thereto,  and  due  deliberation  being 

had,  and  the  court  having  directed  judgment  as  hereafter  stated, 
and  the  costs  of  the  •  having  been  duly  adjusted  at  the 

sum  of  dolMrs;'  Now,  on  motion  of  A.  T.,  attorney  for 

the  plaintiff: 

It  is  OEDEEED  AND  ADJUDGED,  that  the  Said  report  of  the 
said  Seferee  be,  and  the  same  hereby  is,  in  all  things,  confirmed 
[and  that  the  said  exceptions  be  overruled  and  disallowed — or, 
where  amy  exceptions  are  sustained,  say :  that  the  first  of  said 
exceptions  be,  and  the  same  hereby  is  overruled,  aaid  the  second 
exception  is  allowed,  and  that  said  report  is  modified  according- 
ly by  setting  aside  the  finding  of  said  referee,  and  disal- 
lowing— (&e.,  stating  the  modification — and  that  said  report,  as 
80  modified,  hereby  is  confirmed]. 

And  it  is  further  adjudged  [cfec,  as  in  Forms  1711,  cfec.]. 


Form  No.  1674. 
Clause  in  judgment  giving  leave  to  apply  for  further  directions.' 

The  plaintiff  [or,  any  party  to  this  ^etion^or  any  successor 
in  interest  to  any  such  party,  and  any  other  party  claiming 
under  the  said  M.  N.]  rnay  apply  from  time  to  time  on  the  foot 
&f  this  judgment  for  such  further  directions  or  instructions  as 
may  be  proper. 

'  See  Texas  «.  Chiles,  10 TFfflK.,  1S7;  It  is  not  usual  to  prescribe  the 

Smith  V.  Woolfolk,  115   tf.  8.,  143;  mode  in  which  notice  of  such  an 

Rhodes  v.  Jenkin,  53  L.  T.  JR.,  If.  8.,  application  shall  be  given,  but  that  is 

806;  Savage  v.  Sherman,  87  If.  T.,  277;  left  to  be  settled  by  voluntary  appear- 

rev'g  in  part  34  Hun,  307 ;  Trotter  v.-  ance,  or  by  the  direction  of  the  court 

Hecksker,  43  N.J.Eq:,  354;  4  AtV  when  aipplicatiori  is  to  be  made. 
Sep.,  94;  Gerrish  v.  Black,  109  Mass., 
474. 
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ARTICLE    YI. 

PEOCEEDmGS   IN    CA8E   OF    TeIAL   BY   EeFEEEE. 

[Forms  more  commonly  used  in  connection  with  trial  by  jury  or  by  court 
»re  not  repeated  here,  although  such  as  may  be  used  on  trial  by  referee.J 

Sbction  I. — Okdbbing  kefbrence  to  hbab  and  detekminb. 

II.— BEUfGING  ON;  AND  THE  HEAEING, 
III.— KePOKT,  costs,  JUDGMENT,  AND  NEW  TRIAL, 


SECTION    I. 

OKDEEING    EEPEEENCE   TO  HEAE   AND   DETEBMINE. 

1.  CoMPULBOET  EEFEEENCE.  (1683-1687.)  Statements  suitable  to 

FoEMS.  insert  in  foregoing  Form. 

(1675.)  Affidavit  to  move  for  refer-  (1688.)  Order  referring   the   canse, 

ence,  Ac.  without  motion, 

(1676.)  Notice    (or    ordei'  to  show 

cause)  thereon.  H.  Rkteeence  bt  ookbent. 

(1677.)  Affidavit  to  oppose  motion. 

(1678-1680.)  Statements  suitable  to  (1689.)  Stipulation  to  refer  cause,  Ac. 

insert  in  foregoing  Form.  (short  Form). 

(1681.)  Stipulation  agreeing  on  nom-  (1690-1694.)  Statements  suitable  to 

iuation  of  referee.  insert  in  foregoing  Form. 

(1682.)  Order    on  motion  referring  (1695.)  Order  referring  cause,  by  con- 
cause  to  hear  and  deter-  sent. 


I.    COMPULSOBY    EEFERENCE. 

Form  No.  1675. 

Affidavit   to   move  for   reference  of  an  action  involving  a  long 

account.' 


l^Title  of  court  and  action.^ 
[  Venue.'] 

A.  B.,  being  duly  sworn,  says : 


■  This  Form  has  been  sustained  in  the  pleadings  disclose  only  a  single 
Place  V.  Chesebrough,  63  If.  T.,  315,  demand  and  an  issue  not  apparently 
and  numerous  other  cases.  But  where    InTolving  an  account,  a  general  alle- 
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L  That  he  IS  the  plaintiff*  [or,  defendant]  in  the  above- 
entitled  action.  * 

II.  That  said  action  is  brought  to  recover  [here  designate 
nature  of  cause  of  action]. 

III.  That  issue  was  joined^  on  [o/*,  as  of]  the  day  of 
last,  by  the  service  of  [defendant's  answer],  setting  up 

\here  designate  the  defenses,  e.  g.,  thus:]  payment  as  to  part,  and 
a  counter-claim  rising  out  of  several  items  of  services  alleged 
to  have  been  rendered  by  him  to  the  plaintiff  [or,  denying  the 
quality  and  value  of  the  several  items  of  services  and  materials 
charged  for  in  said  account ']. 

IV.  That  the  trial  of  the  aforesaid  issue  will  require  the 
examination  of  a  long  account  on  the  side  of  the  plaintiff  [or, 
defendant — or,  both  parties],  consisting  of  at  least  items 
of  charges  and  [credits]  of  the  aforesaid  [goods  and  services]  of 
various  dates.* 

[If  order  to  show  cause  is  asked,  state  as  on  p.  2.] 
[Jurat.]  [Signature.] 


Form  No.  1676. 
ITotice  (or  order  to  show  caase)  to  move  for  reference. 

[Title  and  recitals  {moving  the  court),  as  in  FoT'm  488  or 
491,  stating  relief  thus:]   referring  this  action  to  a  referee 

gation  that  the  issue  "  will  require  the  the  truth  of  its  allegations  as  to  an 

examination  of  a  long  account  involv-  account  being  involved  appears  by  the 

irig  very  numerous  items  of  charges  pleadings. 

4nd  credits  amounting,  to  many  thou-  '  Joinder  of  issue  should  be  stated, 
sand  dollars  and  extending  over  sev-  Jansen  v.  Tappen,  3  Cow.,  34.  If  the 
eral  years, "  is  no  evidence  that  an  place  of  trial  has  been  changed  from 
account  is  so  directly  involved  on  that  named  in  the  complaint,  it  is  use- 
either  side,  as  the  immediate  object  of  fu]  to  state  it;  but  this  is  not  essen- 
thesuit  or  defense,  as  to  justify  a  ref-  tial.  Feeter  ®.  Barter,  7  Gow.,  478. 
erence.  Kain  v.  Delano,  11  Alh.  Pr.,  '  Welsh  v.  Darragh,  ^%  N.T.,  590. 
F.iS.,29.  In  case,  therefore,  the  plead-  ^  It  is  better  in  doubtful  cases  to 
ings  do  not  show  or  suggest  an  ac-  state  thus  the  facts  which  sustain  the 
count,  state  the  facts  here  in 'more  general  allegation  that  the  issue  will 
detail,  showing  Tu/w  the  account  is  require  examination  of  a  long  account 
involved.  For  notwithstanding  an  un-  (see  Whitaker  v.  Desfosse,  7  Bosm., 
denied  general  affidavit,  the  court  may  678) ;  although  the  order  may  be 
find  that  the  pleadings  do  not  involve  granted  upon  an  affidavit  in  which 
along  account.  IJntermyer  «.  Bein-  such  facts  are  not  stated,  if' the  fact 
nauer,  105  N.  T.,  531.  that  the  account  is  involved  appears 
,  '  The  affidavit  should  be  made  by  expressly  by  the  pleadings.  Dean  v. 
s  party,  or  excuse-  be  stated  in  it  Empire  State  Mutual  Ins.  Co.,  9  How.. 
(Wood  ».  Crowner,  4  Hill,  548),  unless  Pr.,  69. 
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[nr,  one  or  more  re'ferees-r<»',  to  E.  F.,  Esq.,  of  }jito 

hear  and  determine,  and  for  such  other  relief  as  may  be  just, 
[with  costs  of  this  motion  to  abide  the  event]. 

[Date.']  [Signature  cmd  office  address  of  ]:, 

[Address]  To  ,  Attorney  for 

Attorney  for 


Form  No.  1677. 
Affidavit  to  oppose  motion  for  reference. 
[Formal  jpa/rts  as  in  Form  1675  to  the  *.] 

IT.  That  deponent  has  fully  and  fairly  stated  the  case  in  this 
cause  to  his  counsel  A.  T.,  who  resides  at  No.  street, 

in  the  city  of  ,  and  that  the  trial  of  the  issues  of  fact  in, 

this  cause  will,  as  deponent  is  advised  by  said  counsel,  after 
such  statement,  and  verily  believes  [state  oqjection  as  thus  or  in 
Forms  'below],  require  the  decision  of  difficult  questions  of  law. 
That  [here  state,  unless  the  moving  affidamts  correctly;  state  it, 
the  naPure  of  the  issue,  as  i/n  Form  1675,  and  that]  the  follow- 
ing will  be  insisted  on  on  behalf  of  said  plaintifE  [here  Imefly 
state  deponenfs  points  of  law^].  And  deponent  is  informed 
and  believes  that  the  defendant's  counsel  will  urge  [herehriefly 
state  his  anticipated  points],  which  points,  as  deponent  is 
advised  by  his  said  counsel,  are  material  to  the  cause,  and  are 
difficult,  especially  in  their  application  to  the  facts  in  this  case. 

[Jurat.]  [Signature,]  • 


STATEMENTS  SUITABLE  TO  INSERT  IN  FOREGOING  FORM. 

1678.  Denial  that  aceount  is  involved. — Add  to  or  substitute  for  pa/ri  of  last 
Form:}  II.  That  the  issue  joined  herein  will  not  require  the  examination  of  a 
long  account  ■within  the  meaning  of  the  statute ;  that  all  of  the  goods  re- 
ferred to  in  the  complaint  were  sold  at  one  time,  and  as  one  transaction,  and 
tie, alleged  credit  is  a  payment  made  by  defendant  at  said  time,  and  then 
deducted  from  the  amount  to  be  due  from  defendant  to  the  plaintiff;  and 
tliei-e  are  no  other  items  of  charge  or  credit  involved  in  the  issues  herein. 

1679.  That  other  issues  should  le  tried  before  the  account :^]  That  this  action 

1  It  is  not  essential  that  he  reside  which  an  order  granting  a  reference 
in  the  county.  O'Brien  v.  Catskill  notwithstanding  this  affidavit  was  re- 
Mountain  R.  R.  Co.,  32  Bun,  636.  versed,  the  general  term  holding, that 

^  Questions  of  admissibility  of  ev-  the  issue  as  to  the  release  should  be 

idence  are  questions  of  law  within  the  tried  before  an  accounting  should  be 

rule.    Goodyear  d.  Brooks,  4  Bobt.,  ordered;   B.  p..  Rutty  d.  Person,;  12 

683 ;_  s.  c,  3  Am.  Pr.,  N.  a.,  396.  Ahb.  N.  C,  852;  49  Super.  Ct.  (/.  <& 

3  From    an   imreported    case   in  S.'),  55. 
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is  brought  hj  the  plaintiff  as  administrator  for  an  alleged  accounting  [claim- 
ing such  as  administrator  of  J.  E.  P.,  deceased,  who  in  his  lifetime  was  in 
copartnership  with  the  defendants] ;,  that  the  answer,  among  other  defenses, 
sets  up  a  joint  release  of  all  claims  of  the  plaintiff  against  the  defendWs; 
tiat  no  reply  has  been  served  herein,  and  deponent  is  advised  that  this  issue 
is  not  referable  until  the  validity  of  that  release  has  been  passed  on  by  the 
court ;  that  if  said  release  shall  be  held  to  be  a  valid  release,  it  would  be  a  bar 
to  any  accounting  herein,  and  said  accounting  would  be  unnecessary. 

1680.  WTiere  fraud  is  set  up/]  That  this  action  is  brought  upon  an  [insur- 
ance policy  alleged  to  have  been  made  by  defendants;  and  that  the  only  items 
of  account  are  the  items  of  damage,  which  plaintiff  claims  he  has  sustained 
By  a  peril  insured  against].  And  that  the  defense  [or,  one  of  the  defenses] 
set  up  by  the  defendants  is  fraUd  on  the  part  of  the  plaintiff,  in  [here  briefly 
dkdose  if],  as  more  fully  appears  by  reference  to  their  answer  herein.' 


Form  No,  1681. 

Stipulation  agreeing  on  nomination  of  referee.' 

[Title  of  court  and  cause.] 

■  Stipulated  that  in  case  the  ■within  motion  be  granted,  the 
reference  shall  be  to  R.  F.,  Esq.,  of  [counselor  at  law]. 

[Bate.']  [/Signatures  of  attorneys  or  of  parties.] 

Form  No.  1682. 
Order  on  motion  referring  cause  to  hear  and  determine. 

[TiMe  (court  order)  and  recitals,  according  to  motion:  see  Form 
493,  f.  4.] 

Oedeeed,  that  this  canse  and  all  the  issues  ^  [of  law  and 

'  This  is  an  answer  to  the  motion  davits  that  no  party  is  an  infant.  See 

in  such  a  case.    Freeman  n.  Atlantic  Code  Civ.  Pro.,  §  1011. 
Mutual  Ins.  Co.,  13  Ahb.  Pr.,  124.  '  An  order  referring  "  this  cause  " 

If  the  foundation  of  the  action  amounts  to  a  reference  of  the  whole 

and  the  substantial  issue  is  fraud,  the  issue.    Renouil  v.  Harris,  3  Sand/., 

fact  that  the  examination  of  a  long  641. 

account  is  involved  does  not  justify  a         A  reference  of  the  whole  issue 

compulsory  reference.    Clarke©.  Can-  includes  the,  taking  of   an  account 

dee,  2d  Sun,  139,  and  cases  cited;.  Where  that  is  part  of  the  relief  to  be 

Morrison  «.  Horrocks,  40  id.,  428.  had  on  the  finding  of  an  issue  for  the 

See  also  Moirison  v.  Van  Benthuysen,  plaintiff.    Crosbie  v.  Leary,  6  Bosw., 

103  JV.  Y.,  675;  Untermyer  ts.  Bein-.  312.    But  if  the  referee  determines 

hauer,  105  id.,  521.   But  the  fact  that  the  issues,  but  does  not  take  the  ac- 

fraud  of  defendant  is  alleged  in  the  count,  the  court  may  appoint  another 

complaint,  is  not  always  an  answer,  referee  to  do  so.    Mundorff  v.  Mim- 

Atocha  «.  Garcia,  15  Abh.  Pr.,  303.  dorff,  1  Hun,  41 ;  s.  C,  3  Bu,pm.  Ot. 

,    '  Where  such  a  stipulation  is  made,  (2'.  c6  (7.),  171. 
It  may  be  stated  ia  Uie  moving  affl- 
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fact]  therein  are  hereby  referred  to  E.  F.,  Esq.,  of  ,  as 

referee,  to  hear  and  determine. 

[For  speoial.direcUons,  if  desired,  see  Forms  1683  to  1687.] 
Enter ;  [signaPure  of  judge  iy  mitiala  of  name  omd  title.'] 


STATEMENTS  SUITABLE  TO    INSERT  IN  FOREGOING  FORM, 

1683.  To  speed  t7w  reference:']  The  hearing  may  be  brought  on  by  either 
party  on        days'  written  notice  to  the  other.' 

[The  referee  is  to  proceed  from  day  to  day,  unless  for  good  cause  shown, 
he  shall  in  his  discretion  grant  an  a&jovanment— may  add:  onpaynlent  of  the 
costs  of  the  session  by  the  party  applying  therefor.] 

1684.  Leave  to  sit  in  another  county:^]  that  for  the  convenience  of  witnesses 
the  trial  of  this  action  [or,  the  hearing  before  said  referee]  be  had  in  the  city 
and  county  of  [or,  that  the  said  referee  is  hereby  empowered  to  sit  for 
the  purpose  of  taking  testimony  in  the  county  of  — or,  in  any  county  in 
this  State  * — and  may  add:  on  condition  that  the  pay  the  expenses  of 
the  said  referee  while  attending  in  such  other  county]. 

1685.  Beservation  of  leave  to  amend:]  Either  party  is  to  be  at  liberty  to 
amend  bis  pleading  as  of  course  at  any  time  at  least  days  before  the  day 
noticed  for  the  first  hearing  before  said  referee. 

1686.  To  take  accounting:]  And  if  an  accounting  be  necessary,  said  referee 
shall  proceed  to  take  and  state  the  same,  and  may  compel  the  production  of 
the  necessary  books  and  papers  as  fully _^s  the  court  might  do,  and  award 
final  judgment  to  be  entered  in  his  report.* 

1687.  Direction  for  judgment  lohere  rule  or  statute  does  not  provide  for  it:] 
Upon  filing  the  report  of  said  referee  with  the  clerk  of  the  court,  judgment 
may  be  entered  in  conformity  therewith  as  if  said  cause  had  been  heard  be^ 
fare  the  court."  ' 

>  As  to  fixing  the  time  for  the  hear-  production  of  books  and  papers.  Fra- 

ing  before  the  referee  in  a  way  to  ser  v.  Phelps,  4  Sandf,  683.    It  was. 

make  it  a  condition,  see  Parkhurst  v.  also  held  in  that  case  that  unless  they 

Berdell,  87  JV.  T.,  145.  For  provision  do  so  he  has  not  that  power,  but- 

against  delayer  cessation  of  one  or  application  must  be  made  to  the  court, 

more  of  the  referees  to  act,  see  Devlin  "The   better   opinion  now  is  that  a 

V.  Mayor,  &c.,  of  N.  T.,  63  How.  Pr.,  referee  to  hear  and  determine  the  is-, 

260.  sues  has  all  the  power  of  the  court  in 

'  Supported  by  Pierce  «.Voorhees,  this  respect;  and  so  I  understand  the 

3  How.  Pr.,  111.  practice  to  be. 

3  O'Brien   v.  Catskill   R.  R.,  83         =  Sustained  by  Belmont  ®.  "Wash- 

Hun,  636.  ington   &   Georgetown   R.  R.  Co., 

*  The  court  may  grant  to  referee  to  13    Wash.    L.    Sep.,  83;    Austin  v. 

determine  an  action  against  a  trustee  Rawdon,  43  iV.  Y.,  155.    Unnecessary 

for  an  account,  power  to   compel  in  actions  under  the  If.  T.  Code. 
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Form  No.  1688. 
Order  referring  the  cause,  without  motion. 

At  a  circuit  [or,  at  a  special — or, 
trial  term — c&o.  /   see   Form 
493,  p.  4]. 
\TiUe  of  action.] 

This  cause  coming  on  to  be  tried,  and  it  appearing  to  the 
satisfaction  of  the  court  that  it  will  require  the  examination  of 
a  long  account,  and  does  not  involve  any  difficult  question  of 
law: 

Oedebed  [as  in  preceding  Forms'], 


II.  REFERENCE  BY  CONSENT. 

Form  No.  1689. 

Stipulation  to.  refer  cause  to  hear  and  determine  issues  (short  Form).' 

[TiUe  of  court  and  action."] 

Stipulated  that  *  this  cause  and  the  issues  of  [law  and]  fact 
therein  be  referred  to  R.  F.,  Esq.,  of  [counselor  at  law], 

as  sole  referee  [or,  to — names,  (&g. — as  referees],  to  hear  and 
determine.*  [Signatures  of  attorneys.'] 

[Date.]  [Or  signatures  of  parties,  with  achnowledg- 

m,ent  or  jpToof^  see  Form  495,  p.  6.] 

'  Not  suitable  ia  divorce,  nor  in  an  If  desired  to  restrict  the  reference 

action  for  dissolution  of  a  corpora-  to  a  trial  of  issues  already  joined,  say: 

tion,  or  to  appoint  a  receiver,  or  have  "  the  issues  heretofore  joined  in  this 

distribution  of  it8,property,  unless  the  cause."  Whether  this  would  preclude 

attorney-general  sues  (as  to  forecloa-  the  referee  from  exercising  his  statu- 

ure  against  a  corporation,  see  p.  133),  tory  power  to  amend  the  pleadings  as 

nor  in  an  action  where  a  defendant  to  to  those  issues,  query. 

be  affected  by  the  result  is  an  infant.  *  The  word  "  determine,"  though 

m.  T.  Code  Om.  Pro.,  §  1013.    For  appropriate,  is  not  essential;  an  order 

Form  suitable  to  those  cases,  see  No.  referring  "  the  cause  and  all  the  issues 

1683.  to  hear  the  same  and  report  to  this 

The  consent  ought  to  be  in  writing,  court,"  is  construed  as  equivalent  to 

and  filed;  or,  if  oral,  made  in  open  an  order  to  hear  and  decide.    Mc- 

court  and  entered  in  the  minutes ;  but  Cleary  «.  McCleary,  30  Hun,  154. 

in  some  cases  proceeding  without  this  Under  this  stipulation,  as  regulated 

is  a  waiver.    See  Baird  «.  Mayor,  &c.,  by  Hf.  Y.  Oode  Civ.  Pro.,  %  1011,  the 

of  N.  T.,  74  N.  T.,  383,  and  cas.  cit.  waiver  of  trial  by  jury  and  stipulation 

"  If  desired  also  to  waive  trial  by  for  trial  by  referee  stands,  even  though 

jurj,  insert  here,  "  trial  by  jury  is  the  referee  agreed  or  refused  to  serve, 

waived,  and ."   See  Form  1595.  or  though,  after  he  has  served,  a  new 

Vol.  II.— 56 


882 


ABBOTT'S  NEW  PRACTICE. 


STATEMENTS   SUITABLE   TO   IN8EET  IN  FOREGOING  FORM. 

1690.  To  prevent  substitution  in  case  of  refusal  or  new  trial  .•]  In  case 
said  referee  refuses  to  serve,  or  if  a  new  trial  is  granted,  another  referee  shall 
not  be  appointed  under  this  stipulation  except  by  consent. 

1691.  To  secure  substitution  in  case  of  death  or  other  incapacity:']  In  case 
said  referee  fails  to  serve  with  effect,  for  any  cause,  another  referee  shall  be 
appointed  by  the  court  on  motion  of  either  party. 

1692.  Power  to  enter  judgment  where  statute  does  not  give  it:]  and  that  upon 
filing  his  report  judgment  may  be  enteired  by  the  clerk  in  conformity  there- 
with without  further  notice.' 

1693.  To  authorize  entry  of  order  where  statute  does  not :  ^]  Either  party 
may  enter  an  order  to  the  foregoing  effect  without  further  notice. 

1694   Whsre  stipulation  is  given  in  compliance  with  a  conditional  order. — 
Commence:']  Pursuant  to  the  foregoing  order  [or,  an  order  herein  entered  the 
day  of  ,18    ],  it  is  hereby  stipulated  [corato'wMin.fi' cm  mJ?brm  1689, 

from  the  beginning,  except  that  if  the  referee  is  not  agreed  on,  say:  a  referee  to 
be  appointed  by  the  court,  and  add  at  end  any  further  element  of  the  condi- 
tion, as  for  instance:}  the  trial  to  proceed  on         days'  notice. 


trial  be  ordered  for  his  error ;  and  the 
court,  unless  in  its  discretion  it  va- 
cates the  order  (Parkhurst  v.  Berdell, 
87  If.  T.,  145),  will  appoint  a  new 
referee  on  motion  of  either  party. 
May  «.  Moore,  34  Bun,  351 ;  Marsh  v. 
Brown,  57  JV.  K,  VIZ.  But  it  is  other- 
wise at  common  ,law ;  and  is  still  other- 
wise where  the  referee  does  notrefuse, 
but  dies.  Devlin  v.  Mayor,  62  How. 
Pr.,  168;  s.  c,  11  Weekly  Dig.,  116. 
Compare  Strong  v.  Willey,  104  U.  S., 
512;  Marsh  v.  Brown,  67  JT.  S.,  178; 
Grant  ®.  Reese,  82  if.  C,  73;  Mundorffi 
V.  Mundorff,  3  Bupm.  Ot.  (T.  &  C), 
171 ;  a  c,  1  Eun,  41 ;  6.  p.,  Caruth 
Byrnes  Co.  ®.  Wolter,  91  Mb.,  484; 
8  Western  Sep.,  591. 

Under  if.  T.  Code  Civ.  Pro.,  §  1011, 
the  clerk  must  enter  an  order  of 
course  where  the  stipulation  names 
the  referee,  and  therefore  express  con- 
sent to  the  entry  of  an  order  is  not 
necessary. 

Under  If.  T.  Code  Civ.  Pro., 
§§  1018,  &c.,  which  provide  for  judg- 
ment on  the  report,  no  mention  of 


entry  of  judgment  is  necessary.  See 
Form  1692. 

An  attorney  has  implied  power 
to  bind  his  client  by  consent  to  a 
reference,  even  though  of  all  the 
issues  in  the  cause,  and  even  though 
the  client  be  a  corporation.  Alexan- 
dria Canal  Co. «.  Swann,  5  How.  U.  8., 
83;  Tiffany  v.  Lord,  40  How.  Pr.,  481. 

A  consent  signed  by  counsel  will  be 
sustained  where  it  appears  that  the 
attorney  had  notice  of  it  and  made  no 
objection  below.    Id. 

By  iV.  T.  Code  Civ.  Pro..  %  1011, 
signattire  by  attorney  is  required.  If 
the  attorney  desires  the  sanction  of  his 
client's  signature  to  appear  in  the 
proceeding  itself,  the  client's  signa- 
ture may  be  added. 

'  This  is  sufficient  authority. 
Bowie  V  Borland,  68Cal..  238;  9 Paeif. 
Sep.,  79;  B.  p.,  Heckers  v.  Fowler, 
2  Wall ,  123,  127.  But  is  not  necessary 
where,  as  in  New  York,  the  statute  so 
provides. 

'  Not  needed  in  New  York.  See 
Volume  I,  p.  239. 


TRIAL,  <fcc.— VI.-  BY  REFEREE:   ORDERING  REFERENCE.     883 

Form  No.  1695^ 
Order  referring  cause,  by  consent.' 

[ITame  of]  Court  [or  if  a  court  order^]  At  a  special  term  [c§c., 

as  in  Form  493,  j?.  4] . 
\Ti^6  of  cause.] 

On  reading  and  filing  the  annexed  consent,  and  on  motion 
of  A.  T.,  for  plaintiff  [or,  defendant]  : 

Oedeeed,  that  *  this  cause  and  the  issues  of  law  and  fact  here^ 
in  are  hereby  referred  to  ,  of  [counselor  at  law],  as 

sole  referee  [or  to — names  of  three — as  referees],  to  hear  and 
determine  [add  special  clauses,  if  any,  as  in  stipulation]. 

[Authentieation  Tyy  clerJc,  or  as  in  Form  491,  p.  3.] 


EECTION    II. 


FoEMg. 
(1696.)  Notice  of  trial  before  referee.         (1698a.)  Bequests  to  find. 
(169'?.)  Oath  of  referee.  (1699.)  Notice  to  termiDate  reference 

(1698.)  Entry  as  to  oath,  in  referee's  for  delay  to  report, 

minules. 

Form  No.  1696. 
Notice  of  trial  before  referee. 

[TiUe  of  court  and  cause,] 

Please  take  notice,  that  this  cause  will  be  brought  to  trial 
before  E.  F.,  Esq.,  the  referee,  at  [his  office].  No.  , 

city,  on  the  day  of  ,  at  o'clock  in  the 

noon.  [Signature  a/nd  office  address  of], 

[Date.]  Attorney  for 


[Address]  To  , 

Attorney  for 


'  An  order  is  necessary.  A  judge's  tion,  the  clerk  cannot,  under  the  New 

memorandum  in  his  minutes  is  not  York  statute,  enter  the  order  without 

enough.  Bonner  «.  McPhail,  31  .BorJ.,  direction  of  court  or  judge. 

106.  5  An  order  on  consent  which  names 

It  is  the  better  practice  in  all  cases  the  referee  cannot  refer  the  cause  to 

to  take  an  order  of  court,  so  as  to  put  any  other  than  the  referee  ■  named  in 

beyond  doubt  the  power  of  the  ref-  the  consent.    Any  substitution  must 

eree  to  punish  for  contempt.    See  be  by  consent  also.    Haner  v.  Bliss,  7 

If.  7.  Code  Civ.  Pro.,  §  2372.    If  the  How.  Pr.,  246;  Billings,  v..  Yander,- 

leferee  is  not  named  by  the  stipula-  breck,  15  id,,  295. 
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Form  No.  1697. 
Oath  of  referee.  ■ 

'Title  of  court  and  cause.} 
\  Venue.'] 

R.  F.,  the  referee  appointed  ierein,  by  order  entered  the 
day  of  s  18     ,  being  duly  sworn,  says,  that  he  will 

faithfully  and  fairly  *  try  the  issues  [if  any  special  questions 
besides  the  issues  arising  on  the  pleadings  are  referred,  add: 
and  t  determine  the  questions  referred  to  him]  and  make  a  just 
and  true  report  according  to  the  best  of  his  understanding. 

{Jurat.}  [Signature.'] 


Form  No.  1698. 
Entry  as  to  oath,  in  referee's  minntes. 

[Oath  annexed.']  The  referee  was  sworn  before  M.  N". 
[notary  public],  whose  certificate,  dated  the  day  of  , 

18    ,  is  hereto  annexed. 

[  TV^aiver  of  oath."]  All  the  parties  whose  interests  could  be 
affected  by  the  result  of  this  reference  being  of  age  and  present 
in  person  or  by  attorney,  they  expressly  waived  the  referee's 
oath. 

Form  No.  1698a, 

Requests  to  find. 
[As  in  Form  1610.] 

'  At  common  law,  that  is  to  say,  v.  Ludington,  8  Daly,  149 ;  affl'g  55 
in  the  absence  of  statute  or  rule  of  How.  Pr.,  342.  But  it  is  the  better 
court,  an  oath  is  not  required.  Thomp-  practice  in  cases  of  waiver  to  have  the 
son  v.  rSmith,  2  Bond,  820.  It  is  referee  enter  the  waiver  in  minutes, 
required  by  N.  T.  Code  Civ.  ProJ,  in  Browning  «.  Marvin,  5  Ahh.  N.  C,  285 
refereiices  under  §§  1011-1016,  which  (holding  that  even  attending  and  re- 
requirement,  however,  has  been  held  fusing  for  another  reason  to  go  on, 
not  to  apply  to  a  reference  to  compute  does  not  waive  the  objection  imless  a 
amount  due  on  failure  to  answer,  waiver  is  so  entered).. 
McGowan  "o.  Newman,  4  Abb.  N.  0.,  The  oath  should  not  be  taken 
80.  Contra,  Exchange  Fire  Ins.  Co.  before  an  attorney  for  a  party.  Katt 
V.  Early,  4  Abb.  N.  C,  78.  «.  Germania  Eire  Ins.  Co.,  26  Eun, 

A  party  sw^'Mm  by  appearing  and  439.    See  also  Volume  I,  p.  31. 
going  on  with  ^he  reference,  without         '  See  Browning  v.  Marvin,  5  Ahl. 

objection,  Tvsoyes  the  omission.  New-  N.  C,  285 ;  Nason  «.  Ludington,  8 

comb .».  .Wood,.a7  JT.  8.,  581 ;  Nason  Daly,  149. 
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Form  No.  1699. 
Notice  to  terminate  reference  for  delay  to  report. ' 

[Title  of  court  and  cause.] 

Please  take  notice,  that  the  [defendant]  in  this  action  elects 
to  end  the  reference  therein. 

[Bate.']  [Signature  am.d  office  address  of], 

Attorney  for 
[Address  to  adverse  attorney  and  to  referee.] 


SECTION    IIL 

EBPOETj  COSTS,  JUDGMENT,  AND   NEW   TRIAL, 

JoEMS.  (170'7.)  Judgment  on  the  report  of 
(lYOO.)  Report  of  referee.  referee. 

(1701-1706.)  Recitals  suitable  to  in-  (1708.)  Motion  to  set  aside  report. 

sertin  foregoing  Form.  (1709.)  Motion  for  further  findings, 
(1706.)  Certificate  by  referee  to  sup-  <fec. 

port  motion  for  allowance.  (1710.)  Afiidavit  to  move  to  vacate 

proceedings,  c&c. 

Form  No.  1700. 

Beport  of  referee  (containing  findings  and  direction  for  judgment) 

upon  a  trial. 

[Title  of  court  and  action.] 

To  the  Court  of  [the  State  of  New  York] : 

Pursuant  to  an  order  of  this  court  entered  herein  on  the 
day  of  >  i8     ,  referring  it  to  me  to  [very  briefly 

indicate  the  directions,  as  thus:]  hear  and  determine  the  issues 
in  this  action,  I,  the  undersigned,  as  referee,  report  that  I  first 
took  the  oath  prescribed  by  law  which  is  hereto  annexed,  and 
having  heard  the  allegations  and  evidence  of  the  parties  [for 
other  recitals,  if  desired,  see  Forms  1701-1 T05  Q>elow)\  and 
continue  as  in  Form  1611  from  the  *  to  the  end^]. 

[Signature  of],  Eeferee. 

'  Sustained  by  Gregory  v.  Cryder,  Lumber  Co.  v.  Buchtel,  101   11.  8., 

10  Abb.  Pr.,  N.  B.,  289.    See  also  633.    For  other  notes  to  this  Form, 

Little  V.  Lynch.  99  K  T.,  112;  rev*g  see  Form  No.  1611. 
84  Hun,  896 ;  Dwyer  v.  Hoflman,  39         He  should  pass  on  the  question  of 

Bun,  860.  costs  if  the  action  is  one  in  which 

'  The  report  should  specify  the  they  are  discretionary.    First  Nation- 
facts  distinctly  and  positively.  Brad-  al  Bank  v.  Levy,  41  Hun,  461. 
ley«.McLaughlin,  8fiM»,  545;  Mason         If  the  referee  should  neglect  to 
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RECITALS  SUITABLE  TO  BE  INSERTED  IN  POREGOINQ  FORM. 

1701.  If  any  pa/rty  was  in  default.— Notice  ly  attorney: ']  that  plaintiffs 
counsel  produced  notice  of  trial  and  proof  of  due  service  thereof  upon  the 
attorney  for  Y.  Z. 

1703.  The  same. — Notice  by  referee's  summons:  >]  that  I  issued  mysummons 
to  the  attorney  of  the  adult  defendants  and  the  attorney  of  the  guardian  a4 
litem  of  the  infant  defendant  to  attend  upon  the  said  reference,  which  was 
duly  served  upon  the  said  parties,  as  appears  from  a  copy  of  said  summons 
hereto  attached  marked  Schedule  A,  vrith  admission  of  service  indorsed 
thereon. 

1703.  Appearancea:\  that  I  was  attended  by  A.  T.,  of  counsel  for  the 
plaintiff,  and  by  T.  Z.,  of  counsel  for  the  defendant  Y.  Z. 

1704.  Leave  to  a/mend: ']  that  during  the  trial  counsel  for  plaintiff  moved 
to  amend  the  complaint  \stati7ig  hoib],  and  I  thereupon  ordered  the  complaint 
to  be  amended  accordingly. 

1705.  Motion  to  dismiss: ']  that  the  defendant  moved  to  dismiss  the  com- 
plaint [state  grounds'],  which  motion  I  denied. 


Form  No.  1706. 
Certificate  by  referee  to  support  motion  for  allowance.* 

\_Title  of  court  and  action."] 

I  certify,  that  in  my  opinion  this  is  a  difficult  and  extraor- 
dinary case  [if  so,  may  add],  and  that  the  trial  involved  difficult, 
complicated  and  important  questions  of  law  and  fact  [may  state 

direct  the  form  of  judgment,  the  Court  Stevens  «.  Mayor,  &c.,  of  N.  Y.,  84 

can  settle  it  on  motion.  id.,  396 ;  Bockes  v.  Lansing,  74  N.  T., 

The  power  of  the  referee  to  award  437,  as  explained  in  Matthews  v.  Del.  & 

costs  is  co-extensive  with  the  general  Hud.  Canal  Co.,  30 -Hitra,  437,  437. 
equity  power  of  the  court,  but  is  not         '  Coffin  v.  Reynolds,  37  N.  T.,  640 

understood  to  extend  to  the  statutory  (dismissal  for  insufficiency  of  com- 

powers  to  award   costs   against  an  plaint);  Morange  v.  Meigs,  54  N.  T., 

executor,  administrator,  &c..  whether  307;  Salter  ?).  Malcolm,  1  thier,  596; 

to  be  paid  personally  or  out  of  the  N.  T.  Qen.  Rules,  No.  30.  of  1888 

assets,  to  grant  an  allowance,  &c.    In  (dismissal  for  non-appearance);  Peyser 

respect  to  those  he  may  certify  the  v.  Wendt.  87  N.  T.,  333  (dismissal  for 

facts.    See  Forms  1549-1554.  refusal  to  bring  in  necessary  party); 

'  Notice  is  presunied  to  have  been  Van  Derlip  «.  Keyser,  68  N.  T.,  443 

given  even  without  such  recitals,  so  Scofield  v.  Hernandez,  47  J^.  Z,  313 

far  as  to  cast  the  burden  upon  the  Aylesworth  «.  St.  Jolm,  25  Sun;  156 

other  party  to  move.    Lutz  «.  Linthi-  (dismissal  for    insufficiency  of  evi- 

cum,  8  Pet,  165, 168.    A  recital  of  dence).  If  a  case  is  made,  this  motion 

having  given  reasonable  notice  held  and  the   ruling  will  appear  there, 

sufficient  in  the  absence  of  any  evi-  Pritchard  «.  Hut,  39  Hun,  378. 
dence  to  the  contrary.    State  «.  Mc-         ^  Foi  other  motion  papers  see  Form 

Intyre,  53  Me.,  214  1555. 

»  Smith  v.  Bodine,  74  N.  T.,  80; 
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details],  and  that  I  am  of  the  opinion  that  an  allowance  ought 
to  be  made  to  the  successful  party,  in  addition  to  costs. 
[Date.']  [^Signature  of},  Eef eree. 

[Other  proceedings  as  to  costs,  as  in  case  of  trial  ly  jury, 
ff&rma  1649-1565.] 


Form  No.  1707. 
Judgment  on  tlie  report  of  a  referee. 

[Title  of  court  and  action}'] 

This  action  having  been  referred  by  an  order  entered  herein 
the  day  of  ,  18     [if  on  consent,  add :  upon  the 

written  consent  duly  filed  of  all  the  parties — or,  upon  the  oral 
consent  of  all  parties  given  in  open  court  and  duly  entered  in 
the  minutes],  to  R.  F.,  Esq.,  to  hear  and  determine  the  whole 
issues  herein,  and  after  trial  had  on  due  notice  to  all  the  parties, 
said  referee  having  on  the  day  of  ,18    ,  duly  made 

and  filed  his  report  herein,  stating  the  findings  of  fact  herein  and 
conclusions  of  law  thereon  [may  recite  facts  sv/pportmg 
jvdgment'],  and  directing  judgment  as  heremafter  stated,  and 
's  costs  having  been  duly  adjusted  at  dollars ;  Now, 
on  motion  of  A.  T.,  attorney  for  : 

It  is  adjudged  [(&g.  For  other  recitals  see  Forms  1570_^o 
1586,  amd  substamce  of  adjudication  as  injudgynent  after  trial 
ly  jury  or  hy  the  court^  see  Fornis  1588  to  1590]. 

[Ifotice  of  exceptions,  as  in  Form  1613  ;  Notice  of  filing, 
Form  1614;  MoUon  for  time  to  make  case,  Form  1539; 
Motion  for  leave  to  file  exceptions  and  make  case  nunc  pro 
tunc,  as  im.  Forms  1615,  1616;  Case,  settlement,  c&c,  as  in  trial 
iy  judge,  see  Forms  1618,  (&c.;  Motion  for  new  trial  for 
surprise,  newly-discovered  evidence,  c&c,  adapt  from  Forms 
for  Kke  motion  after  trial  hy  jury,  pp.  Y98-80l.] 

'The  directions  in  the  report  are  a  court  cannot  direct  a  different  judg- 

sufBcient  sanction  to  the  clerk  to  enter  ment  upon  the  report  (Schroeter  v. 

judgment  accordingly,  with  the  same  Schroeter,  23  Eun,  330;  Schweizer  v. 

caption  and  conclusion  as  if  directed  Baymond,  6  AVb.  N.  C,  378),  except 

in  open  court.    Hancock  ®.  Hancock,  on  appeal;  but  if  the  referee  fails  to 

33  J?:  r:,  568;  s.  p.,  iV.  Y.  Code  Giv.  direct  the  form  of  judgment,  the  court 

Pro.,&  1328;  K  T.  Oen.  Buleg,  No.  have  power  to  settle  it  in  accordance 

30,  of  1888;  Terpenning  «.  Holton,  with  the  report.    Vagen  v.  Birngru- 

9  Coh.,  30Q;  13  Paeif.  Sep.,  189.    The  ber,  9  N.  T.  State  Sep.,  739. 
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Form  No.  1708. 
Motion  to  set  aside  report. 

I27ie  object  (>f  the  moUoth  or  order  may  he  stated  thus:']  that 
the  report  of  E.  F.,  the  referee  herein,  dated  the  day  of 

,18  ,  be  Bet  aside  [for  irregularity  in  this,  that — 
specifying  grov/n.ds\ ;  and  that  it  be  referred  back  to  him  to 
make  a  further  or  amended  report  \or^  and  that  a  new  trial  be 
had  before  the  same  referee,  with  costs,  &c.,  to  the  , 

to  abide  the  event  of  the  action — or,  and  that  the  order  of 
reference  to  him,  entered  the  day  of  ,  be  set  aside, 

and  the  action  proceed  as  if  no  reference  had  been  ordered— o?-, 
agreed  on — or,  and  that  a  new  trial  be  had  and  it  be  referred 
to  ,  of  ,  ,  counselor  at  law,  to  hear  and  determine 

the  whole  issues  in  this  action,  with  costs — &g\ 


Form  No.  1709. 
notion  for  farther  findings,'  with  extension  of  time  to  make  case. 

\The  obiect  may  he  stated  thus:']  an  order  sending  the  case 
herein  back  to  K.  F.,  Esq.,  the  referee  herein,  and  directing 
said  referee  to  pass  specifically  upon  the  [plaintiff's]  riequests 
to  find.'  [And  the  plaintiff's  time  to  file  a  case  herein  is  hereby 
extended  until  ten  days  after  the  decision  of  this  motion.] 

Form  No.  1710. 

AfS.davit  to  move  to  vacate  proceedings  taken  after  notice  terminating 

reference.' 

[Title  of  court  and  action.] 
[  Venue.] 

T.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney  of  the  defendant  herein. 

»  See  Van  Slyke®.  Hyatt,  46  i\r.  Y.,  New  Tork  practice.    See  p.  101  of 

259;  Barton  ©.'Herman,  8  Abb.  Pr.,  Volume  I. 

JV.  S.,  399;  B. c, 3 Daly,  320;  Leonard         =  See  Bigler  ®.  Pinkney,  80  JV.  7., 

v.  Muliy,  93  N.   T.,  393;  Carroll  v.  636 ;  Turner  v.  Haughton,  71  N.  C, 

Lupkins,  29  Sun,  17;   Burrows  u.  370. 

Dickinson,  35  id.,  492 ;  Schweizer  v.         '  Under  the  present  practice  new 

Kaymond,  6  Abb.  N.  C,  378.  requests  cannot  be  made  after  report. 

If  a  case  is  necessary  the  motion  is         *  Sustained  in  Gregory  v.  Cryder. 

an  "  enumerated  "  motion  under  the  10  Abb.  Pr.,  JT.  S.,  289. 
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II.  That  the  whole  issues  in  this  action  were  by  an  order 
entered  the         day  of  ,  18     ,  referred  to  R.  F.,  Esq.,  of 

,  as  sole  referee,  to  hear  and  determine,  and  that  there- 
upon the  trial  of  said  issues  proceeded  before  him  from  time  to 
time  until  the        day  of  >  18    ,  and  on  that  day  the  said 

action  was  finally  submitted  to  him.* 

III.  That  up  to  and  including  the  day  of  last,  no 
/eport  had  been  delivered  or  filed  by  the  said  referee  upon  the 
issues  so  referred  to  him,  and  that  on  the  day  last  aforesaid, 
deponent  served  on  the  plaintiff's  attorney  [and  on  said  referee] 
a  notice,  of  which  the  annexed  is  a  copy,  as  appears  by  the 
annexed  affidavit  of  C.  D. 

[State  what  further  proceedings  ha/oe  heen  taken,  if  cmy,  as 
thus:}  IV.  That  on  the        day  of  last,  plaintiff  served  on 

the  defendant's  attorneys  a  paper  purporting  to  be  a  copy  of 
an  alleged  report  of  the  said  referee,  bearing  date  the  day 

of 

V.  That  the  time  limited  by  law  for  the  making  and 
delivery  of  the  said  report  has  not  been  extended  or  enlarged 
by  any  order  of  the  court  [made  prior  to  ],  nor  by  any 

Stipulation  of  the  parties  or  their  attorneys. 

\If  order  to  show  comse  is  asked,  state  as  on  p.  2.] 
[Date.]  [Signature.] 

'As  to  oral  extensions,  see  BaUou    v.  Parsons,  55  N.  Y.,  673;  affl'g  67 

Barb.,  19. 
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AETIOEE  VII. 

Statements  of  Relief  Appeopeiate  to  Judgments  in  Vaeiotjs 
Special  Cases. 

[In  order  to  adapt  the  Forms  to  the  largest  usefulness,  these  statements  of 
relief  are  here  given  in  a  way  to  make  them  readily  adaptable  to  judgment 
on  trial  by  Jury,  p.  825,  on  trial  by  Judge  alone,  p.  836,  trial  by  Judge  with 
aid  of  Jury,  p.  861,  or  with  aid  of  Referee,  p.  863,  or  trial  by  Referee,  p.  876. 
Special  cases  which  require  peculiar  proceedings  before  or  on  judgment,  such 
as  Divorce,  Dower,  Ejectment,  Foreclosure,  Partition  and  BedempUon,  are 
treated  in  the  next  Article.] 

1711.  Afpibmativb  EELiEP  BETWEEN  coDEFBND ants:  determining righti^ 
as  between  themsehes: ']  And  it  is  further  ordered  and  adjudged,  that,  as  be- 
tween the  defendants  herein,  said  W.  &  X.,  who  compose  the  firm  6f  W.  & 
Co.,  pay  to  the  said  T.  &  Z.,  who  did  business  under  the  firm  name  of  Y.  & 
Co.,  any  deficiency  beyond  the  excess  of  receipts  retained  by  said  Y.  &  Co. 
on  any  sale  of  said  property  after  payment  of  the  amount  of  their  advances 
and  charges  to  or  against  said  W.  &.  Co.,  and  after  applying  any  money  in 
their  hands  which  may  have  been  left  for  their  indemnity  by  said  W.  &  Co. 
in  their  hands,  upon  the  return  of  said  property  by  said  Y.  &  Co.  to  the 
plaintiffs,  or  their  payment  to  said  plaintiffs  of  the  value  thereof,  and  upon 
payment  of  the  damages  to  said  plaintiffs  for  detention,  assessed  as  aforesaid, 
and  their  costs. 

And  it  is  further  ordered  and  adjudged,  that,  upon  default  of  such  return 
and  payment  by  said  "W.  &  Co.,  the  defendant  V.  pay  said  deficiency  to  said 
Y.  &  Co.,  and  that  said  V^have  his  recourse  therefor  over  against  said  W.  & 

Co.  

[Leave  to  apply  for  further  directions,  &c.,  see  Form  1674.] 

1712.  CoNFLicTrNG  CLAIMS:  to  real  property:']  It  is  adjudged,  that  the 
defendant  [naming  him],  and  all  persons  claiming  under  him,  by  title  accru- 
ing subsequently  to  the  day  of  ,  18  ,  the  day  of  the  filing  of  the 
judgment  roll  herein  [or  if  notice  of  lis  pendens  was  filed:  the  day  of  the 
filing  of  notice  of  the  pendency  of  this  action]  be  forever  barred  from  all 
claim  to  any  estate  of  inheritance  or  for  life,  or  for  a  term  of  years  not  less 
than  ten  from  the  day  of  ,  18  ,  in  the  premises  mentioned  in  the 
complaint,  or  any  part  thereof;  and,  further,  that  the  plaintiff  recover  of  the 
defendant         dollars,  his  costs  of  this  action. 

1713.  Cobporation:  director^  acts  annulled,  and  money  diverted  to  he 
refunded:  n  I.  That  the  acts  of  the  defendants  "W.  W.,  D.  W.  and  J.  C,  as 
directors  of  the  defendant  the  Company,  of  the  of  ,  18  , 
allowing  to  the  defendant  D.  W.,  1983.33  for  past  services,  be  and  the  same  is 
hereby  declared  void;  and  that  the  payment  to  him  of  that  amount,  under 
that  resolution,  was  unauthorized  and  illegal.  ■ 

'  Common  practice  in  equity,  ex-  87  N.  Y.,  599 ;  affl'g  47  Super.  Ct.  (J. 

tended  to  all  actions  by  N.  T.  Code  <fc  5.),  174. 

Civ.  Pro.,  §  1204,  with  §  521.    Metro-         »  From  Butts  «.  Wood,  37  N.  7., 

pol.  Trust  Co.  ■».  Tonawanda  R.  R.  317  (affl'g  38  Bar6.,  181),  where  it  waa 

Co.,  18  Abh  K  C,  368 ;  s.  c,  43  Eun,  approved. 
522,  and  cases  cited ;  Derham  ®.  Lee,         See  note  in  20  Abh.  N.  C,  431 
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II.  That  the  defendants  D.  W.,  W.  W.  and  J.'  0.  pay  to  the  defendant  the 
Company,  for  the  heneflt  of  and  distribution  among  the  stockholders 
thereof,  the  said  sum  of  |933.83.  so  paid  to  the  defendant  D.  W.,  with  inter- 
est thereon  from  the  day  of  ,  18  ,  within  thirty  days  after  notice 
of  the  entry  of  this  judgment  shall  have  been  served  on  the  attorney  of  said 
defendants ;  and  that  in  case  such  payment  and  distribution  shall  not  be  made 
within  that  time,  the  plaintiff  shall  be  at  liberty  to  apply  to  this  court  for 
further  directions  and  relief  in  respect  thereto. 

in.  That  the  plaintiff  I.  B.  recover  of  the  defendants  W.  W.,  D.  W.  and 
J.  C,  the  sum  of  $214.66,  his  costs  and  disbursements  herein,  and  that  he 
have  execution  therefor. 

1714  —  sequestrating  effects  of  corporation,  at  suit  of  a  judgment- 
c/reditor,  and  appointing  receiver  for  distribution:  Becitals  as  to  services,  trial, 
dx.,  as  in  other  Forms,  adding  recital  of  service  on  or  appearand  of  attorneg- 
gemral,  see  Forms  689  to  700 :  and  if  temporary  receiver  was  appointed,  add:] 
and  R.  C.  having  been  by  order  entered  herein  on  the  day  of  duly 

apppinted  receiver  of  all  the  assets  of  said  company,  and  having  duly 
qualifled  and  entered  upon  his  duties  as  receiver  [tfec] : 

It  is  adjudged,  1.  That  the  stock,'  property,  real  and  personal,  things  in 
action  and  effects  of  the  said  corporation  defendant,  the  Gr.  W.  Co. ,  be  and 
the  same  hereby  are  sequestrated,*  and  vested  in  the  receiver  hereby  appoint- 
ed, and  the  said  defendant  is  hereby  directed  to  execute  a  good  and  sulHcient 
conveyance  thereof  to  the  said  receiver. 

2.  That  R  C,  Esq.,  heretofore  appointed  receiver  of  the  said  corporation, 
is  hereby  continued  as  the  permanent  receiver  thereof,' with  the  usual  powers 
and  duties,  and  vested  with  all  the  rights  and  powers  of  receivers  in  like 
cases[m,ay  give  special  directions,  as  thus:  and  see  Form^  Qdi,  697];  and  said 
receiver  is  hereby  directed  and  empowered  to  collect  and  receive  the  debts, 
demands  and  other  property  of  the  said  corporation  to  preserve  the  property 
and  the  proceeds  of  the  debts  and  demands  collected,*  to  sell  or  otherwise 
dispose  of  the  property  as  directed  by  the  court,  to  collect,  receive,  and 
preserve  the  proceeds  thereof,  and  to  maintain  any  action  or  special 
proceedings  for  either  of  those  purposes. 

3,  That  the  injunction  herein  granted  by  order  entered  the  day  of 
,18    ,  is  hereby  made  perpetual,  and  [repeat  its  terms,^  so  far  as 


4.  That  said  receiver  is  hereby  directed  to  procure  and  publish  an  order 
requiring  all  the  creditors  of  the  said  Company,  defendant,  to  exhibit 
and  prove  their  claims  to  said  receiver  at  a  place  to  be  specified  in  said  notice, 
and  become  parties  to  the  above-entitled  suit  or  proceeding  within  [not  less 
ftawMiB'']  months  from  the  first  publication  of  the  notice  of  the_  order,  and 
that  all  and  every  of  the  said  creditors  who  make  default  in  so  doing  shall  be 
precluded  from  all  benefit  of  this  judgment  and  from  any  distribution  which 
Shall  be  made  under  this  judgment. 

5.  That  the  said  receiver  make  a  fair  and  just  distribution  of  the 
said  property  of  the  said  Company  and  of  the  proceeds  thereof 
among  ite  fair  and  honest  creditors  who  have  exhibited  and  proved  their 

'  For  directions  as  to  unpaid  stock  300,  where  directions  to  transfer  as-  • 

subscriptions,  or  liability  of  stock-  sets,  books,  &c.,  will  be  found.  As  to 

holders,  see  iV.  Y.   Code  Oiv.  Pro.,  genial  powers,  see  Verplanck  ®.  Mer- 

§§  1790-1796;  People  v.  Hydrostatic  cantile  Ins.  Co.,  3  Paige,  438. 
Paper  Co.,  88  JT.  Y.,  623.  *  As  to  deposit  of   moneys,  see 

*  K  Y.  Code  Civ.  Pro.,  i  1784.  Form  694. 

*U.,  8§  1789,  713.    May  require         *  For   terms   of   injimction,    see 

new  bond.    For  other  forms  of  ap-  Form  697,  &c. 
poiatment  of  receiver,  see  pp.  141-         ^  N,  T.  Code  Oie.  Pro.,  §  1807, 
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cliaims  in  the  oraer  and  in  the.proportion  prescribed  by  law  as  in  the  case  of 
a  voluntary  dissolution  of  a  corporation.' 

6.  That  before  distributing  any  part  of  said  fund  or  assets,  and  within 
[twelve]  months  from  the  entry  of  this  Judgment,  the  said  receiver  report  to 
this  court  his  proceedings  under  this  order,  with  an  exhibit  of  the  accounts 
and  demands  for  and  against  said  Company,  and  all  its  open  and 

subsisting  contracts,  and  a  statement  of  the  amount  of  money  and  assets  in 
the  hands  of  said  receiver,  together  with  a  statement  of  his  expenses  and 
commissions;  to  the  end  that  such  order  may  be  made  in  regard  thereto  as 
the  nature  of  the  case  may  require;  and  that  until  the  coming  in  of  said 
report,  and  the  hearing  thereon,  the  question  as  to  the  distribution  of  said 
assets  and  moneys,  and  of  the  rights  and  interests  of  the  respective  parties 
claiming  the  same,  or  any  portion  thereof,  and  other  questions  not  herein 
disposed  of,  including  the  question  of  costs,  be  reserved  for  further 
direbtions. 

1715.  Ckbditobs'  ACTIONS:  jibdgment  removing  frcmdulent  ohstruction  to 
execution:^']  It  is  adjudged,  1.  That  the  conveyance  [describing  it,  as  tMs], 
dated  the         day  of  ,  18    ,  to  the  defendant  W.  X,  and  recorded  the 

day  of  ,  18    ,  in  the  office  of  the  clerk  of  the  county  of  ,  in 

Book  of  Conveyances,  p.  [or,  a  copy  of  which  is  annexed- to  the 

complaint  herein],  was  executed  by  the  defendant  T.  Z.,  with  intent  to 
hinder,  delay  and  defraud  the  creditors  of  the  said  Y.  Z.,  and  is  void  as 
against  the  plaintiff  in  this  action ;  and  that  the  judgment  confessed  by  the 
defendant  Y.  Z.  in  favor  of  the  defendant.  U.  V.  in  the  court,  and 

entered  in  the  office  of  the  clerk  of  ,  for  dollars,  was  made  with 

intent  to  defraud  the  creditors  of  said  Y.  Z.  [or.  is  insufficient,  and,  in  law, 
fraudulent  as  against  the  creditors  of  said  Y.  Z.] ;  and  that  the  same,  and  all 
the  proceedings  thereon,  the  execution,  and  the  sale  thereunder,  and  the 
sheriff's  certificate  of  sale,  bearing  date  the  day  of  ,  18    ,  and  his 

deed,  bearing  date  the  day  of  ,  18    ,  to  the  defendant  8.  T.,  In 

pursuance  thereof,  are  each  and  all  void  as  against  the  plaintiff  in  this  action 
[may  add  direction  to  derk  or  recording  officer  to  mark  accordingly]. 

3.  That  the  plaintiff  recover  of  the  defendants  [naming  which]  dollars 
costs  of  this  action. 

3.  That  the  real  property  [describing  «'*]  is  subject  to  and  boimd  by  the 
lien  of  the  judgment  recovered  by  plaintiff  the  '  day  of  ,18  ,and 
mentioned  in  the  complaint  herein;  and  the  personal  property  [describing  it] 
is  subject  to  and  bound  by  the  lien  of  the  execution  issued  on  said  judgment, 
[or,  the  lien  effected  by  the  commencement  of  this  action]. 

4.  That  the  plaintiff  in  this  action  is  at  liberty  to  proceed  upon  his 
execution  heretofore  issued  upon  the  judgment  in  his  favor  mentioned  in  the 
complaint,  or  to  issue  another  execution,  as  he  may  be  advised ,  and  that  the 
said  defendant  [name]  deliver  to  the  sheriff  upon  any  such  execution  said 
property  [describing  the  property  reached],  to  be  sold  and  applied  to  satisfy 
said  judgment,  and  interest,  and  also  the  costs  of  this  action. 

1716.  —  AnotJier  Form,  directing  transfer  to  receiver; '  ioith  r^erence;  ami 
reli^  against  fraudulent  trantfereea:*]  It  is  adjudged,  1.  That  the  ptaintiff, 
by  virtue  of  his  judgment  and  execution,  and  the  commencement  of  this 

'  N.   T.  Code  Civ.  Pro.,  §§  1784,  third  persons,  see  Mitchell  v.  Sawyer, 

1793.  45  III.,  650;  s.  c,  6  NortheasUmSe^., 

^  Erickson  v.  Quinn,  15  Abb.  iV.,  109;  s.  p..  Lore  v.  Dierkes,  16  JM.  JT. 

2f.  8.,  166;  Vrooman  «.  Clow,  35  Week.  C,  47,  58. 

Big.,  139;  Kennedy  ».  Barandon,  4         ^  See  cases  in  note  to  last  Form, 

.ffl*«i  643;  Murray  v.  Berdell,  98  N.  T.,  and  "Wagener  v.  Mars,  (Bo.  Car.,  MS'T^ 

480.  3  Southeastern  Sep.,  844. 

As  to  providing  for  the  rights  of         ^  See  note  in  16  Abb.  N.  C,  59. 
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action,  has  a  Hen  Upon  all  the  property  of  every  description  of  the  said  defend- 
ant Y.  Z.,  including  all  that  was  assigned  or  transferred  by  him  to  the  defend- 
ant W.  X.,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the  plaintiffs' 
judgment,  interest  and  costs,  which  lien  took  effect  on  the        day  of  , 

18  ;  and  that  the  assignment  of  the  defendant  Y.  Z.  to  the  defendant  W.  X, 
in  the  pleadings  mentioned,  was  made  with  intent  to  hinder,  delay,  and 
defraud  the  plaintiff  [and  other  creditors  of  the  said  Y.  Z.,  and],  was  and  is 
void  as  against  him  [and  them],  and  the  same  hereby  are  set  aside  and 
declared  void  as  against  plaintiff. 

3.  That  the  said  W.  X.  do  forthwith  account  for,  convey,  pay  and  deliver 
all  the  money  and  other  property  assigned  to  him,  and  the  proceeds  thereof, 
to  K.  C.  [receiver  heretofore  appointed  of  the  property  of  the  said  Y.  Z., 
and],  who  is  hereby  appointed  receiver  in  this  action,  as  well  as  of  the 
property  belonging  to  the  said  Y.  Z.,  as  of  that  assigned  to  said  W.  X.  [ma}/ 
require  new  bond  and  give  further  directions^  [Injunction  may  he  ivjseried,^ 
see  Fbrms  564, 585,  d:e.;  or  if  already  granted,  made  perpetual,  see  Form  17li] 

3.  That  the  defendant  W.  X.  do  transfer  and  deliver  all  the  property 
assigned  to  him,  and  the  proceeds  thereof,  to  the  said  receiver'  [if  there  is 
real  property,  add:  and  the  defendants,  W.  X.  and  Y.  Z.,  are  hereby  directed 
to  execute,  acknowledge,  and  deliver  a  conveyance  of  said  premises  to  said 
receiver;  and  that  said  receiver  do  forthwith  thereafter  proceed  to  advertise 
and  sell  at  public  auction  said  premises,  and  to  give  public  notice  of  the  time 
and.pkce  of  such  sale,  in  the  same  manner  as  provided  by  law  and  the 
practice  of  this  court  for  the  sale  of  mortgaged  premises  under  a  judgment 
of  foreclosure  and  sale;  and  that  said  receiver  execute  and  deliver  to  the 
ipurphaser  a  conveyance  of  the  premises  so  sold,  and  that  the  purchaser  at 
suct  sale  be  let  mto  possession  of  said  premises  on  production  of  such 
conveyance]. 

And  that  out  of  said  property  [or,  the  proceeds  of  such  sale],  after 
deducting  the  amount  of  his  fees  and  expenses  [and  of  any  prior  liens  upon 
said  premises  so  sold  at  the  time  of  said  conveyance  to  said  receiver],  he  pay 
to  the  plaintiff,  or  his  attorney  dollars,  the  costs  of  this  action,  and  out  of 
the  residue,  if  there  be  sufficient  for  that  purpose,  he  pay  to  the  plaintiff  [or 
his  attorney]  the  amount  of  his  said  judgment,  and  interest  thereon  from 
,18    . 

4.  That  the  residue,  if  any,  be  by  said  receiver  paid  to  said  defendant _W.  X. 
[«',he  brought  into  court  to  abide  the  further  order  of  this  court],  and  in  case 
the  amount  realized  by  said  receiver  shall  be  insufficient  to  pay  said  costs  and 
the  judgment  of  the  plaintiff,  with  interest  as  aforesaid,  that  he  report  the 
amount  of  such  deficiency  to  this  court,  and  that  the  plaintiff  have  judgment 
against  the  defendant  W.  X.  therefor. 

5.  [If  account  is  necessary:]  And  it  is  hereby  referred  to  K.  P.,  Esq., 
counselor  at  law,  of  the  city  of  ,  to  examine  into  the  accounts  and  do- 

'  Injunction  may  be  embodied  in  of  receivers  in  supplementary  pro- 
judgment.  iV.  T.  Code  Civ.  Pro.,  ceedings,  and  many  corporate  receiv- 
%  1866.  ers,  under  New  York  law,  vested  with 

'  Merely  setting    aside   a  fraud-  title  by  force  of  the  statute^  on  his 

iilent  transfer  of  real  property  leaves  appointment.    As   to  providing  for 

the  title  where    it  was   before  the  dower  of  debtor's  wife,  see  Wright  v. 

tianafer,  i.  e.,  usually  in  the  debt-  Nostrand,  94  JV".  r:,31;rev'g  47  8u- 

or.    Personalty  vests  in  the  receiver  per.   Ot.  {J.  &'B.),  441;  Malony  v. 

by  force  of  his   appointment,  and  Horan,  13  Ahb.  Pr.,  N.  8.,Z?>'&;  rev'g 

may  be  sold  without  a  formal  con-  SZBarh.,  39.    As  to  sale  being  sub- 

veyance  or  assignment   to  the   re-  ject  to  prior  judgments,  see  Jackson 

ceiver.    As  to  real  property,  the  exe-  v.  Holbrook,  86  Minn.,  494;  s.  c,  83 

cution  of  an  assignment  to  the  re-  Northwestern  Bep.,  858,   and   cases 

ceiver  should  always   be  required,  cited, 
unless  he  is  by  statute,  as  in  the  case 
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ings  of  the  said  [assignee],  •while  acting  or  professing  to  act  as  assignee  under 
the  said  assignment,  and  also  to  decide  upon  what  sums  are  properly  and 
what  sums  are  improperly  charged,  credited,  or  entered  by  said  defendant 
[assignee]  in  his  accounts  as  such  assignee,  and  to  adjust  and  settle  the  said 
accounts,  and  to  direct  the  delivery  to  said  receiver,  and  the  payment  to  him 
of  any  assets  or  moneys  pertaining  to  said  assigned  estate  yet  remaining  in 
the  hands  of  said  defendant,  or  for  which  he  is  or  ought  to  be  chargeable, 

[For  other  directions  as  to  amounting,  see  Forms  1653-1661.] 

1717.  —  Judgment  setting  aside  assignment  of  personal  property,  and 
directing  sale  by  receiver: "]  It  is  adjudged,  1.  That  the  sale,  transfer  and 
conveyance  of  the  personal  property  of  T,  Z.,  made  by  the  defendant  T.  Z, 
to  the  defendant  W.  X.,  on  or  about  the  day  of  ,  18  ,  was  and  is 
fraudulent  and  void  as  against  the  plaintiff  herein,  and  is  hereby  annulled,  set 
aside  and  cancelled  as  against  \ms\.\if  of  record  may  direct  cancelling  of  record], 

2.  That  the  said  defendants  and  each  of  them  be  and  they  are  hereby 
ordered,  adjudged  and  required  to  account  and  pay  over  and  deliver"  to  the 
receiver  hereinafter  named.'all  the  said  property  or  its  proceeds,  which  came 
into  their  hands  or  into  the  hands  of  either  of  them. 

[Injunction,^  if  necessa/ry;  see  Forms  564,  685,  &e.,  and  1714  (3)]. 

3.  That  R.  C,  Esq.,  of  ,  be  and  hereby  is  appointed  receiver  of  all  of 
said  property  upon  giving  a  bond  [proceed  as  in  Form  1714  (2)]. 

4.  That  R.  F.,  Esq.,  of  ,  be  and  hereby  is  appointed  refereetor  the 
purpose  of  ascertaining  and  determining,  if  contested,  the  amount  of  the 
proceeds  and  property  which  the  defendants  should  pay  over  to  said  receiver 
in  accordance  with  this  judgment  [a  charge  against  one  who  purchased  for 
value,  but  not  in  good  faith,*  may  be  added  thus],  and  that  said  referee  do  also 
examine  and  inquire,  so  far  as  is  practicable,  what  disposition  has  been  made 
of  the  property  sold  to  the  said  [purchaser],  and  where  the  same  now  is;  that 
he  charge  the  said  [purchaser]  with  the  sum  of  dollars,  as  the  price  of  the 
said  property,  and  credit  him  with  any  portion  of  the  same  that  he  may 
deliver  to  the  receiver  at  its  value,  based  upon  the  estimate  that  the  whole 
property  so  sold  was  worth          dollars. 

5.  That  the  said  receiver  pay  over  to  the  attorneys  for  the  plaintiff  the  sum 
of  dollars,  costs  of  this  action,  and  amount  of  the  judgment  of  the 
plaintiff,  to  wit,  the  sum  of  dollars,  with  interest  thereon  from  the  day 
of  ,  18    . 

6.  That  said  receiver  hold  the  balance  of  the  proceeds  after  making  the 
payments  as  aforesaid,  and  after  paying  his  fees  and  the  expenses  of  carrying 
out  this  decree,  subject  to  the  further  order  of  the  court  [or  direct  repayment 
to  defendant] 

[Direction  for  execution  for  deficiency,  if  needed,  as  in  Form  1716  (4).] 
[Zeam  to  apply  for  further  directions.  Form  1674.] 

1718.  —  Reaching  surplus  income  of  trust:  ^]  It  is  adjudged,  1.  That  the 
said  surplus  income  of  the  said  trust  estate  amounted,  during  the        year[s] 
subsequent  to  the  commencement  of  this  action,  to  dollars  and 
dollars,  respectively;  and  in  the  aggregate  to  the  sum  of  dollars; 

That  said  defendants,  P.  Q.  and  R  S.,  as  trustees  under  [the  last  will  and 
testament  of  T.  W.,  deceased],  out  of  said  surplus  pay  to  the  plaintiff  [or  if 
the  surplus  be  insufficient:  apply  said  surplus  toward  the  payment  to  the 
plaintiff  of]  said  debt  due  to  the  plaintiff,  with  interest  thereon  to  the  date  of 

'  See  notes  to  two  last  Forms.  '  Id.,  §  1866. 

'  May  be  enforced  by  punishment         *  See  note  in  16  Abb.  2f.  C,  69. 
for  contempt,  and  also  by  directing         '  See  Tolles  v.  Wood,  16  Abb,  N. 

the  sheriff  to  take  and  deliver.  JT.  T.  C,  1,  and  cases  cited. 
Code  Civ.  Fro.,  §  718. 
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'the  judgment  to  be  entered  herein,  amounting  in  the  aggregate,  at  the  date 
hereof,  to  the  sum  of  dollars; 

[That  from  year  to  year  hereafter  the  said  defendants,  P.  Q.  and  E.  S.,  as 
such  trustees,  pay  over  to  the  plaintiff  the  surplus  income  of  the  said  trust 
estate  hereafter  to  accrue,  untU  the  plaintiffs  said  judgment,  with  accruing 
and  accrued  interest,  and  the  costs  of  this  action  shall  be  fully  paid  and 
satisfied ;] 

That  the  said  plaintiff  recover  of  the  said  defendants,  P.  Q.  and  R.  S.,  as 
such  trustees,  to  be  paid  out  of  such  surplus  income,  his  costs  and  disburse- 
ments in  this  action  to  be  taxed. 

1719.  —  Dismissal,  setting  off  defendants  costs  against  plaintiff's  judgment: 
aMtousiial  judgment  of  dismissal.  Form  1QZ9:']  and  that  said  costs  be,  and 
the  same  hereby  are  set  off  against  so  much  of  the  plaintiff's  judgment  men- 
tioned in  the  complaint  for  dollars,  entered  in  the  office  of  the  clerk  of 
the  county  of           ,  on  the       day  of  ,  18    . 

1719a.  Injunction.    {See  Forms  p.  49  top.  86  of  this  Volume.] 

1720.  IsTERFZEAjyE^:  judgment  directing  that  action  be  commenced : ']  That 
the  defendant  T.  Z.  shall  within  [twenty]  days  after  the  entry  and  service  of 
a  copy  of  this  judgment  [upon  the  attorney],  commence  an  action  against  the 
defendant  W.  X.  [and  such  other  parties  as  may  be  necessary  or  proper]  for 
[staUng  relief],  and  that  if  said  T.  Z.  does  not  within  such  tinje  commence 
such  action  said  defendant  W.  X.  shall  be  at  liberty  to  commence  suoh  action 
as  plaintiffs. 

3.  That  in  the  action  so  to  be  commenced  by  either  of  the  defendants,  the 
defendant  therein  shall  be  at  full  liberty  to  claim  said  {designating  property], 
to  the  end  that  a  full  decision  and  judgment  may  be  had  between  the  parties 
defendant  in  this  action  as  to  which  of  them  is  entitled  thereto. 

"  1731.  —  Another  Form:  Order  for  judgment  afid  reference:  ^]  That  the 
said  complaint  {or,  bill  of  interpleader]  is  properly  brought  by  the  plaintiffs 
in  this  action ;  that  the  plaintiffs  be  paid  their  costs  of  this  action,  to  be  taxed 
by  deducting  the  same  from  out  of  the  fund  in  the  complaint  mentioned,  and 
dollars  as  an  additional  allowance;  and  that  the  plaintiffs  thereupon, 
within  thirty  days  hereafter,  pay  into  court,  and  deposit  the  amoimt  of  the 
residue  of  said  fund,  principal  and  interest  to  the  time  of  such  payment,  with 
the  clerk  of  this  court,  for  the  benefit  of  such  of  the  defendants  as  shall  be 
found  to  be  entitled  thereto;  and  that  the  plaintiffs  so  paying  said  amount 
into  Court,  and  depositing  the  same  with  the  clerk  of  this  court,  be  dismissed 
from  the  further  prosecution  of  this  action,  and  thereupon  be  released, 
acquitted,  and  discharged  from  all  claims  or  liability  to  either  or  any  of  the 
defendants  in  this  action,  for,  upon,  or  by  reason  of  said  fund,  on  the  payment 
thereof  into  court  as  aforesaid. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  said  defendants 
do  interplead,  settle,  and  adjust  their  several  claims,  demands,  and  matters  in 
controversy  in  this  action,  as  between  themselves. 

[And,  for  that  purpose,  it  is  further  ordered  and  adjudged,  that  it  be,  and 
is  hereby  referred  to  R.  F.,  Esq.,  counselor  at  law,  of  ,  as  sole  referee, 

to  hear  and  determine  the  same— fourteen  days' — ^notice  of  such  hearing  to  be 
first  given  to  the  respective  defendants,  or  their  attorneys;  with  power  to 
require  said  several  defendants  to  present,  try,  and  determine  their  several 

'  Sustained  by  Leavitt  ®.  Fisher,  4         '  Sustained  by  City  Bank  t>.  Bangs, 
/ter.l,  where  the  clause  here  inserted    2  Podge,  570;  Hatch  o.  Beebe,  MS., 
in  brackets  as  to  joining  other  parties    1864. 
was  held  to  be  implied.    For  other 
Forms  see  1107-1114. 
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and  respective  claims  to  said  fund  in  controversy  before  him,  in  such  manner 
and  under  such  regulations  as  he  may  deem  just  and  proper. 

That  the  said  referee,  among  other  things,  examine,  ascertain,  and  deter- 
mine which  of  said  defendants  is  entitled  to  the  said  fund  so  deposited  with 
the  clerk  of  this  court;  and  if  he  shall  be  of  the  opinion  that  any  one  or  more 
of  the  said  defendants  is,  or  are,  equitably  entitled  to  have  a  share  in  the  same, 
that  said  referee  also  ascertain  and  determine  what  portion  of  said  fund 
belongs  to  each ;  and  that  said  referee  do  find,  decide,  and  report  thereon  with 
all  convenient  speed.] 


1723.  Joint-stoeJc  company,  or  unincorporated  association  or  partnership, 
under  the  statute:  'J  [Designate  the^a/rty  throughout  thus:  "  Y.  Z.,  as  president 
— or,  treasurer — oi  said  company,  plaintiff — or,  defendant."] 


1733.  Lien:  of  attorney  on  clients  judgment:]  1.  That  the  plaintiff,  as 
alleged  in  the  complaint,  rendered  and  performed  the  services  therein  set  forth 
for  the  defendant  Y.  Z. 

3.  That  said  services  were  reasonably  worth  the  sum  of  dollars,  and 

that  no  part  thereof  has  been  paid  [except  the  sum  of       dollars]. 

3.  That  on  ,  18    ,  the  said  Y.  Z.  recovered  judgment,  which  was 

that  day  entered  in  the  office  of  the  clerk  of  the  city  and  county  of  , 

against  the  said  defendant  W.  X.  [among  other  things],  for  the  sum  of 
dollars,  and  that  said  judgment  remains  in  full  force  and  wholly  unpaid 
[except  the  sum  of        dollars]. 

4  That  said  plaintiff  has  a  lien  to  the  extent  of  dollars  upon  the 

judgment  aforesaid. 

5.  That  said  Y.  Z.  assign,  transfer  and  set  over  unto  the  plaintiff  the  said 
judgment  of  dpUars  and  all  their  right,  title  and  interest  in  and  to  the 
same,  and  remedies  thereon. 

6.  That  the  plaintiff  is  entitled  to  enforce  collection  of  said  judgment  and 
to  apply  the  same  toward  the  payment  of  his  said  judgment  hereby  rendered 
in  his  favor  for  the  sum  of         doUars  and  costs. 

1734  MoiTBT  jtTDGMENT:  on  bond  Conditioned  otherwise  than  for  payment 
of  money;  or  wpon  penalty  for  non-performance  of  agreement: ']  [BeciU 
proceedings  as  in  commencement  of  preceding  Forms;  and  also  tM  wrdiet, 
decision,  or  report,  stating  its  con^lusion,,as  thus:]  whereby  it  appears  that  the 
defendant  made  his  bond,  as  alleged  in  the  complaint,  and  that  the  assignment 
therein  of  breaches  is  true,  and  that  the  plaintiff  is  now  entitled  to  recover 
dollars  damages  therefor;  and  the  plaintiff's  costs  [tfcc] ;  Now,  on  motion 
[(fee.]: 

It  is  adjudged,  1.  That  plaintiff  recover  of  defendant  dollars  \thf 

penalty'],  together  with  dollars,  his  costs  of  this  action,  together  amount- 

ing to  dollars. 

'  N.  T.  Code  Civ.  Pro.,  %  1919,  &c.  and  still  sometimes  used,  should  in 

Applicable   to   any   seven  or  more  case  of  bonds  made  since  Sept.  1, 

persons  having  joint  or  common  in-  1880,  give  way  to  the  form  appropri- 

terest  or  liability,  or  having  a  presi-  ate  to  recover  on  a  covenant.    JVTF. 

dent  or  treasurer.    But  for  such  stat-  Code  Civ.  Pro.,  §  1915.     Compare 

ute,  a  judgment  against  A.  B.,  treas-  Beatty  v.  Hanna,  84  Reporter,  393; 

urer,  is  a  personal  judgment.  Dough-  Keegan  ■».  Kinnare,  14  Northeastern 

erty  "b.  McManus,  36  Iowa,  657.  Sep.,  14  (III.,  1887),    If  judgment  in 

'  This   Form,  sanctioned  hv  the  such  a  case  is  rendered  on  demurrer, 

former  practice  (3  N.  T.  B.  8.,  378;  a  reference  or  writ  of  inquiiy  should 

Western  Bank  v.  Sherwood,  29  Barb.,  be  ordered   to  assess  the  damages. 

383 ;  Mayor,  &c.,  of  N.  Y.  v.  Lyons,  1  Smith  «.  Jansen,  8  Johns.,  111. 
Daly,  296 ;  8.  c,  34  Sow.  Pr.,  280), 
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2.  That  plaintiff  may  have  execution  to  collect  said  damages  on  occasion 
of  the  aforesaid  breaches,  and  interest  thereon,  which  damages  and  interest 
thereon,  from  the  [day  of  assessment],  and  said  costs,  together  amount  to 
dollars. 

1735.  —  Against  executor,  administrator,  trustee,  &c.: ']  It  is  further  ad- 
judged that  said  sum  be  paid  by  said  personally,*  and  plaintiff  may 
have  execution  ^  therefor  [or,  said  sum  be  collected  and  paid  out  of  the  estate 
of  said  deceased '  [adding  further  direetiohs  if  desired  to  adjust  equities  of 
creditors  of  the  estate  as  to  priority  ^"l. 

1726.  —  Another  Form:  against  a  defendant  in  his  own  right,  and  an 
administrator,  with  leave  to  a/pply  for  an  acoounting.']  [Recite  proceedings 
and  verdict,'  decision  or  report  as  in  other  Forms,  continuing:']  and  it  ap- 
pearing thereby  that  at  the  date  of  said  verdict  [or,  report]  there  vras  due 
to  the  plaintiffs  from  the  firm  of  W.  X._&  Co.,  whereof  the  defendant  is  the 
surviving  partner,  dollars  for  principal  and  interest  of  moneys  which 

came  to  the  hands  of  said  firm;  and  from  said  defendant  to  Y.  Z.  individual- 
ly, the  sum  of  dollars,  for  principal  and  interest  of  [&c.];  Now,  [cfec.j: 

It  is  adjudged,  1.  That  the  plaintiff  recover  of  the  defendant  T.  Z., 
individually  and  in  his  own  right,  and  of  said  U.  V.  as  administrator  of  said 
W.  X.,  deceased,  said  first-mentioned  sum  of  dollars,  with  interest  from 

the  date  of  said  report,  and  that  the  said  Y.  Z.  in  his  own  right,  and  the  said 
U.  V.  as  such  administrator,  out  of  the  assets  of  said  estate  so  far  as  the  same 
are  applicable  thereto,  do  pay  the  same  to  the  plaintiff. 

3.  That  the  plaintiff  recover  of  said  defendant  Y.  Z.  individually,  and  that 
the  said  Y.  Z.  pay  to  the  said  plaintiff  the  second-mentioned  sum  of 
dollars,  together  with  dollars  costs  of  this  action. 

3.  That  the  plaintiff  have  execution  accordingly ; '  and  that  either  party 
may  be  at  liberty  to  apply  to  the  court  for  an  account  of  the  assets  of  said 
W.  X. 

1737.  —  Heir  or  devisee:  Execution  against  inJierifanee,  tfec..']  That  said 
amount  be  collected  out  of  the  real  property  which  has  descended  from  [or, 
was  devised  by]  M.  N.,  to  the  defendant  Y.  Z.,  which  is  described  as  follows 
[description  in  juU]. 

1738.  —  In  qui  tarn  action:'']  that  tne  plaintiff  recover  of  the  said 
defendant,  for  the  People  of  the  State  of  New  Yorlj,  and  for  said  plaintiff, 
the  Bum  of  dollars,  in  the  [first  cause  of  action  in  the]  complaint  men- 
tioned; and  that  the  People  aforesaid  have  one  moiety  thereof  to  their  own 

'  See  Forms  1557-8,  for  motion.  *  Alger  v.  Conger,  17  Hun,  45; 

'  Baucus  V.  Stover, li Weekly  Dig.,  affl'd  in  79  If.  Y.,  633,  without  opin- 

313;  89  W.  r.,  1;  rev'g   11    Weekly  ion    Lavallette  v.  Wendt,  75  M  Y., 

Dig.,  569.    This  may  be  separately  579 ;  b.  c,  31  Am.  M.,  494,  with  note, 

Socketed.  ]!^.Y.  Code  Giv.  Pro.,  %1816.  modifying  and  affl'g  11  Sim,  433; 

'  It   was    formerly    common    to  Lough  v.  Flaherty,  29  Minn.,   295 ; 

award  execution  on  the  judgment,  but  e.  c.,  13  Northwestern  Sep.,  131 ;  Guice 

the  present  practice  in  reference  to  v.  Sellers,  43  Miss.,  52. 

judgment  againist  decedent's  estates  To  make  the  jud|ment  a  lien  upon 

requires  in  ordinary  cases  application  real  property  belongmg  to  the  estate, 

for  leave  founded  on  evidence  as  to  it  should  be  expressly  so  declared. 

assets.    N.  Y.  Code  Civ.  Pro.,  §  1835.  Cook  v.  Ryan,  29  Eun,  249  ;  N.  Y. 

Informality  in  this  direction  may  Code  Civ.  Pro.,  %  1823. 

be  corrected  by  motion,  and  if  not  so  '  Matter  of  Potter,  5  Bern.,  108. 

corrected  may  be  disregarded  on  ap-  '  See  note  to  last  Form, 

peal.    Syms  v.  Mayor,  &c.,  of  N.  Y.,  '  As  to  apportionment  of  penaltv^ 

105  N,  Y.,  153.  see  JT.  Y.  Code  Civ.  Pro.,  §  1898, 

Voi.  II.— 57 
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use,  and  the  said  plaintiff  the  other  moiety  thereof  to  his  own  use,  accord- 
ing to  the  statute. 

1729.  —  Stay  of  execution:']  That  execution  hereon  be  stayed  until  the 
expiration  of  days  from  entry  of  this  judgment  and  service  of  a  copy 
thereof  on  the  attorney  of  record  herein  for  the  defendant  Y.  Z. ;  after -which, 
if  this  judgment  or  any  part  thereof  remain  impaid,  said  T.  Z.  shall  have 
execution  for  the  collection  thereof. 

1739a.  —  or  thus:]  That  there  be  a  stay  of  execution  on  this  judgment 
until  the      -  day  of  ,  18    ,  when,  if  the  defendant  pay       dollars  upon 

the  judgment,  there  shall  he  a  further  stay  until  the  day  of  1 18    , 

after  which  execution  may  issue  for  whatever  may  remain  unpaid. 

1730.  Nitisancb:  Form  of  judgment  for  damages,  and  for  injunction  in 
default  of  payment;  see  MUker  v.  ^.  T.,  West  Shore,  <S:e.,  By.  Co.,  17  Ahl.  N. 
a,  279.'] 

1731.  Qrro  warbakto:  in  famor  of  clamnant:]  that  said  defendant 
[name]  *  be  ousted  from  the  office  of  [title],  mentioned  in  the  complaint 
herein. 

2.  That  H.  E.  D.,  named  in  the  complaint,  and  a  plaintiff  in  this  action, 
is,  and  he  is  hereby  declared  to  be  entitled  to  the  said  office,  by  virtue  of  the 
[election]  in  the  said  complaint  mentioned.* 

1782.  —  in  favor  of  incumbent :]  that  said  defendant  [name]  has  not 
intruded  into  or  usurped  the  office  of  [title],  but  that  under  and  by  virtue  of 
the  [appointment]  in  the  complaint  mentioned,,  is  entitled  to  hold  such  office 
and  perform  the  duties  thereof,  until  the        day  of  ,  18    . 

1733.  TtECBiTER:  judgment  against,  in  official  capacity:]  That  out  of  any 
funds  which  are  now  or  may  hereafter  come  into  his  hands,  or  inay  be  under 
the  direction  of  the  court  applicable  to  that  pm^pose,  the  defendant^  H.  J.  J., 
as  receiver  of  the  E.  R.  Co.,  pay  to  the  plaintiff  herein  the  sum  of  dol- 
lars, with  interest  from  the  day  of  ,  18  ,  until  such  payment  be 
made. 

1734.  Replbvin:  ''  recital  of  proceedings  donn  to  verdict,  as  in  other  Forma, 
continuing:]  having  found  a  verdict  upon  all  the  issues  of  fact  for  the 

1  As  to  form  of  judgment  to  com-  s.  c,  10  Am.  B.,  508;  which  rev'd  63 
pel  defendant  to  abate,  see  De  Laney  Barb.,  356,  and  affi'd  12  Abb.  Pr.,  N. 
«.  Blizzard,  7  Hun,  66;  Rothery  v.  N.    8.,  899. 

Y.  Rubber  Co.,  90 i\r.  J:,  31;  Cogswell  As  to  damages  and  fees.    People 

V.  N.  Y.,  New  Haven,  &c.,  R.  R.  Co.,  v.  Snedeker,  3  Abb.  Pr.,  233 ;  McVea- 

105  N.  T.,  819.  ny  ».  Mayor,  &c.,  of  N.  Y.,  80  N.  7., 

As  to  survey  for  purpose  of  abate-  185;    People  ex   rel.   Swinburne   v. 

ment,  see  Decorah  Woolen  Mill  Co.  Nolan,  101  N.  T.,  539,  545;  affi'g  32 

».  Greer,  58  Iowa,  86 ;  s.  c,  12  North-  Hun,  612 ;  N.  T.  Code  Cio.  Pro..  §  1953. 

western  Bep.,ViS;  Jessel  i>.  Chaplin,  ^  ^QQ^juff   ^    Jewett,    87   Run, 

2  Jur.,N.  8.,  931,   Ex./  Leech  v.  205;  ©amp  ®.  Barney,  4  ia.,  378;  Clark 

Schweder,  L.  B.,  9  Oh.  App.,  463.  ».  Brockway,  1  Abb.  Ct.  App.  Dec., 

A  survey  may  be  embodied  in  the  351.    A  personal  judgment  will  be  in 

record.    111.  &  St.  L.  R.  Co.  v.  Swit-  the  ordinary   form,  without  official 

zer,  117  JM.,  399;  8.  c,  1  Northeastern  designation,  or  if  official  designation 

Bep. ,  664.  appears  in  the  record,  add  the  word 

For  injunctions  suitable  to  various  "  individually  "  after  defendant's  name 

cases,  see  p.  65,  &c.  in  the  ordinary  form. 

2  As  to  award  of  costs,  see  People  •*  As  to  proving  facts  down  to  the 
ex  rel.  Eurman  v.  Clute,  52  N.  T.,  time  for  applying  for  judgment,  see 
576 ;  modifying  as  to  costs,  50  id. ,  451 ;  Auerbach  «.  Marks,  10  Daly,  171. 
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plaintiff  [or,  defendant],  and  [loTiere  value  and  damiages  were  a,&aesseS\  assessed 
the  value  of  the  property  at        dollars,  and  the  damages  of  the  ,  by 

reason  of  the  [taking  and]  detention  of  the  property  at         dollars;  and  the 
costs  of  the  having  been  duly  adjusted  [(fee] ;  Now,  on  motion  [<6c.]: 

It  is  adjudged  \as  in  following  ctowses]. 

1735.  —  for  possession,  or  delivery;  where  delivery  has  not  been  had: ']  that 
the  plaintiff  A.  B.  recover  from  the  defendant  Y.  Z.  the  possession  of  the 
[desaibing  the  property  sufficiently  to  identify  it^],  being  [part  of  *]  the  prop- 
erty described  in  the  complaint  herein,  and  that  said  plaintiff  recover  also  of 
said  defendant  damages  for  the  [taking  and]  detention  thereof,  and 

dollars,  his  costs  of  this  action.* 

Or,  in  case  the  possession  of  said  property  is  not  delivered  to  plaintiff,  that 
plaintiff  recover  from  defendant  the  sum  of  dollars,  the  value  thereof* 

found  by  the  jury  [with  interest '  thereon  from  the  day  of  .  18    ], 

with  the  costs  aforesaid,  together  amounting '  to  the  sum  of  dollars. 

1736.  —  [^  payment  or  delivery  into  court  has  been  made,  substitute  for 
Imt'pa/ragraph:']  And  it  is  further  ordered  and  adjudged  that  the  clerk  of  this 
court  \pr  other  depositary^  with  whom  the  said  [certificate]  was  deposited  by 
the  defendant  in  this  action,  under  and  pursuant  to  the  order  of  this  court 
entered  herein  the  day  of  ,  18  ,  deliver  the  said  [certificate]  to  the 
plaintiff,  upon  the  service  of  a  certified  copy  of  this  judgment. 

1737.  — for  confirmation  of  possession:  after  recital  of  verdict  insert:']  and 
the  property  claimed  having  been  taken  into  the  possession  of  the  plaintiff 
[or,  defendant — continuing  with  the  other  recitals'] : 

It  is  adjudged,  that  the  plaintiff  [or,  defendant]  have  and  retain  possession 
of  the  personal  property  described  in  the  complaint  [and  also  recover 
dollars  damages],  with  dollars  costs  of  this  action,  together  amounting 

to  dollars.  8 

'  In  such  case  the  judgment  must         *  Claflin  v.  Davidson,  53  Super.  Ct. 

be  on  the  alternative  (Hammond  v.  {J.  &  S,),  133.    As  to  costs  of  both 

Morgan,  101 JV".  jT.,  179 ;  s.  c,  1  Central  parties  where  each  succeeds  as  to  part, 

Sep.,  816;  Stewart  v.  Taylor,  68  (Jal.,  see  Abb.  Ann.  Dig.  (1885),  pp.  77,  78; 

5;  a  c,  8  Pae.  Bep.,  605;  Ward  v.  (1886),  p.  88;  and  p.  831  of  this  Vol. 
Masterson,  10  Kan^.,  77;  Berthold  v.         '  As  to  fixing  value  where  plaintiff 

Fox,  31  Minn.,  51.    Compare  Hogue  has  only  a  special  property,  see  Fow- 

«.  Fanning,  (CfeZ.,  1887)  UPac.Bep.,  ler  v.  Haynes,  91  N.  Y.,  346.    An 

560),  even  though  it  appear  that  the  absolute  judgment  for  value  may  be 

property  cannot  be  delivered.  McNa-  regarded  as  an  adjudication  that  pos- 

mara  ®.  Eisenloff,  14  Abb.  Pr.,  N.  8.,  session  could  not  be  had.    Boley  v. 

25;  Cochran  v.  Gottwald,  41  Super.  Griswold,  30  Wall.,  486.    For  mode 

Ct.  (J.  &  S.),  317.    Defendant  is  entl-  of  stating  value  of  separate  articles, 

tied  to  opportunity  to  return.  Rogers  see  Exbctttion. 
s.  Bradford,  8  Bush  (Ey.),  163;  Rea-         ^  According      to     Romberg     ». 

vis. R. Horner,  11  iTeS.,  479;  s.  c,  9  Hughes,   18   Nebr.,  579;    s.  c,    36 

Northwestern  Sep.,  643.  Norihw.  Bep.,  351,  damages  for  de- 

I'he  same  Form  is  the  proper  one  tention,  if  found,  cover  interest.    See 

fora  judgment  in  favor  of  the  defend-  Munsell  e.  Flood,  46  Super.  Ot.  {J. 

ant,  where  the  plaintiff  has  had  a  &  8.),  184. 

delivery  of  the  property,  but  fails  in         '  Full  value  and  damages  also  are 

the  action.  Seaman  «.  Luce,  33  Sar6.,  recoverable.    Miller  v.  Warden,  111 

240.  Pa.,  300;  s.  c,  1  Cent.  Sep.,  873. 

2  Welch  V.  Smith,  45  Oal,  330;         8  y^iue  need  not  be  fixed  (Claflin 

Soria  v.  Davidson,  53  Super.  Ct.  {J.  tfc  v.  Davidson,  53  Swper.  Ct.  {J.  tg  S.), 

8.),  53.  133),  unle&  to  fix  allowance. 

'  Emerson  c.  Bleakley,  3  Abb.  Ct, 
App.  Bee.,  83. 


900  ABBOTT'S  NEW  PRACTICE, 

1738.  SuBEENDES:  of  speciflu  property  in  an  equity  suit: ']  that  the  con- 
tract bearing  date  the  day  of  ,  18  ,  piirporting  to  have  been 
executed  between  A.  B.  and  1.  Z.— which  said  contract  is  set  forth  as  Exhibit 
A  to  the  complainant's  bill  of  complaint — is  null  and  void  and  of  no  effect, 
and  that  the  said  Y.  Z,,  his  agents  and  attorneys,  and  all  others  claiming  to 
act  in  his  or  their  behalf,  be  perpetually  enjoined  from  asserting  any  right  or 
claim  under  the  same,  and  that  the  plaintiff  A.  B.  is  entitled  to  recover  and 
receive  the  bonds  and  coupons  mentioned  in  said  contract  as  having  been 
transferred  or  sold  to  the  said  Y.  Z.,  which  at  the  several  times  of  service  of 
process  in  this  suit  were  in  possession  or  under  the  control  of  the  defendant, 
and  any  proceeds  thereof  which  have  come  into  such  possession  or  control 
with  notice  of  the  equity  of  the  plaintiff.  And  that  said  Y.  Z.  is  hereby 
perpetually  enjoined  from  setting  up  any  claim  or  title  to  any  of  the  bonds 
and  coupons  attached  which  are  described  in  said  contract  filed  as  Exhibit  A 
to  the  bill  of  complaint,  and  that  the  plaintiff  A.  B.  is  entitled  to  restitution 
of  such  of  the  bonds  and  coupons  and  proceeds  as  have  come  into  the 
possession  or  control  of  the  said  defendant  as  aforesaid. 

1739.  Specific  pbkpobmance:  against  vendor.  Short  Form:']  that  on 
payment  by  the  plaintiff  to  the  defendant  Y.  Z.  of  the  sum  of  dollars, 
with  interest  from  ,  18  ,  less  the  sum  of  dollars,  costs  of  the 
plaintiff,  with  interest  from  the  date  of  this  judgment,  the  said  defendant  Y, 
Z.  execute  and  deliver  to  the  plaintiff  a  deed  to  him,  to  be  approved  by  a 
justice  of  this  court,  as  to  form  and  manner  of  execution,  conveying  to  the 
plaintiff,  or  his  assigns  [deacription'j. 

2,  That  all  the  defendants  herem,  and  all  persons  claiming  under  them,  or 
either  of  them,  be  forever  barred  and  foreclosed,  of  and  from  all  interest  or 
claim  to  the  said  premises  or  any  part  of  them. 

1740.  —  A  fuller  Form:'j  It  is  ordered  and  adjudged,  1.  That  the  agree- 
ment set  forth  in  the  complaint  be  specifically  performed;  and  that  the  de. 
fendanf  [vendor']  execute  and  [may  state  time  and  place,  and  direct  it  to  be 
before  referee]  deliver  ^  to  the  plaintiff  [upon  his  demand  in  writing  <]  a  good 
and  sufflcient  conveyance  in  fee  [free  from  all  incumbrance  except — <fec,],with 
full  covenants '  [against  the  grantor's  acts],  the  form  of  the  same  to  be  settled 
and  approved  by  one  of  the  justices  of  this  court  [or,  by  the  referee  hereinaf- 
ter named],  in  case  the  parties  differ  respecting  it,  of  the  following  described 
premises  [description],  *  [and  it  is  further  adjudged,  that  the  defendant  W.  X. 
is,  and  all  persons  claiming  under  him  are  hereby  barred  and  foreclosed  of  all 
claim  to  said  premises]. 

2.  That  the  plaintiff  upon  the  delivery  or  tender  of  said  conveyance  do 
[execute  and  deliver  to  the  defendant  Y.  Z.  the  bond  and  mortgage  in  the 

'  This  may  be  enforced  by  proceed-  as  well  as  by  punishing  the  def end- 
ings for  contempt.  In  re  Chiles,  ant  for  contempt.  Burrall  v.  Eames, 
22  Wall.,  157,  160.  Compare  Ham-  5  Wise.,  2Q0;  s.  P.,  JT.  T.  Code  Civ. 
mond  ».  Morgan,  101  N.T.,  179;  s.  c.  Pro.,  §  717;  Baker  v.  St.  Louis,  75 
1  Cent.  Sep.,  816;  s.  p.,  N.  T.  Code  Mo.,Qn. 
Civ.  Pro.,  §  718.  *  This  clause  is  not  usual,  but  is 

°  A  judgment  requiring  execution  sometimes  inserted.  Morris  v.  Walsh, 

of  a  deed  by  infant  parties  should  14  Abb.  Pr.,  387. 
require    the  master  or  guardian  to         As  to  the  proper  direction  where 

execute  it  for  and  on  behalf  of  the  there  are  infants,  see  Matter  of  Elli- 

infant  [defendants]  in  this  cause  and  son,  5  Johns.   Ch.,  261 ;  Sutphen  9. 

in  their  names.  Van  Schaick  v.  Stuy-  Fowler,  9  Pa^e,  280 ;  Hill  v.  Eesse- 

vesant,  2  Edw..  204.    See  also  Hyatt  gieu,  17  Ba/rb.,  163. 
V.  Seeley,  11  N.  Y.,  52,  as  to  the  form         '  The  judgment  ought  to  provide 

of  the  deed.  for  a  settlement  of  the  form  of  the 

'  The  court  have  power  to  enforce  conveyance,    Hilliker  v.  Hathome,  5 

this  by  directing  the  sheriff  to  convey,  "Eoswi,  710. 
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(iomplaint  mentioned,  to  be  settled  and  approved  as  above  provided  if  the 
parties  differ,  and]  pay  to  the  defendant  or  his  attorney  dollars  [the  resi- 
due of]  the  purchase  money  named  in  the  contract  set  forth  in  the  complaint, 
Tfith  interest '  from  the       day  of  ,  with       dollars  costs  of  this  action 

amounting  together  to  dollars  [^  th&re  is  to  be  deduction  for  dejioiency,^ 

add:  subject,  however,  to  a  deduction  and  abatement  to  which  the  plaintifE  is 
hereby  adjudged  to  be  entitled,  for  the  deficiency  in  the  amount  of  the  land 
agreed  to  be  conveyed;  and  it  is  further  ordered,  that  it  be  referred  to  R.  F., 
Esq.,  of  ,  counselor  at  law,  to  compute  and  ascertain  the  amount  of  such 

abatement,  and  the  amount  of  purchase-money  remaining  due  after  such  de- 
duction, and  the  interest  thereon]. 

3.'  And  it  is  further  adjudged,  that  if  the  plaintiff  upon  a  tender  of  said- 
conveyance  refuse  to  pay  the  sum  so  found  due,  f  the  premises-  hereinbefore 
described  be  sold  by  said  referee  [or,  by  the  sheriff  of  the. county  of  ], 

by  public  auction  [here  proceed  with  directions  for  sale,^  amd  decree  over  for 
defmerusy;  see  forms  of  judgment  in  foreclosure']. 

\0r  instead  of  directing  a  sale,  subsUiute  for  the  dbom,  beginning  at  the  f :  the 
plaintiff  be  barred  of  his  right  to  a  specific  performance  of  said  contract;  and 
that  the  contract  be  given  up  to  be  cancelled;  and  that  the  defendant  recover 
of  plaintiff  his  costs  of  this  action  to  be  taxed.  5] 

1741.  —  against  purchaser:  [As  in  preceding  JForm  to  tlie  *,  substituting 
"plaintiff"/'"'  "defendant,"  and  "defendant"  for  " plaintiff," a?i(?  continu- 
%.•]  2  That  if  the  defendant  refuse  to  receive  said  deed,  the  plaintiff  file 
the  same  with  the  clerk  of  this  court.' 

3.  That  upon  such  delivery  or  filing  of  said  conveyance,  the  defendant 
pay  to  the  plaintiff  or  his  attorney  dollars,  [the  residue  of]  the  purchase- 
money  named  in  the  contract  set  forth  in  the  complaint,  with  interest  trdin 
the       day  of  ,  18    ,'  and  the  sum  of  dollars  costs  of  this  action; 

and  that  plaintiff  have  execution  therefor. 

'Best  wick  1).  Beach,  103  N.  Y.,  its  which  should  be  allowed  to  defend- 
414.  ant,  a  clause  may  be  inserted  directing 
^Anthony  d.  Crippen,  24  Weekly  that  "  the  said  referee  is  also  to  take 
Big.,  86.  an  account  of  the  rents  and  profits  of 
^  The  following  provisions  for  the  above-described  premises  which 
compelling  plaintiff  to  perform,  are  may  have  come  to  the  hands  of  the 
sanctioned  by  Clark  v.  Hall,  7  Paige,  plaintiff,  or  any  person  for  his  use, 
383;  s.  P.,  with  provision  for  treble  and  to  make  all  just  deductions  there- 
damages  for  injuries,  Lazarus  d.  Heil-  from,  and  what  shall  be  found  upon 
man,  11  Abb.  N.  0.,  93.  such  account  to  be  justly  allowable  to 

If  pending  the  action  plaintiff's  the  defendant,  shall  be  deducted  from 

title  has  divested  by  legal  proceed-  the  amount  found  due  for  principal 

ings,  the  judgment  for  specific  per-  and  interest  of  said  purchase-money." 

formance  should  recite  such  fact,  and.  Where  such  an  accovmt  is  decreed, 

in  place  of  decreeing  a  specific  per-  the  judgment  should  not  be  made  final 

formance,  should  decree  a  compensar  until  after  report, 

tion  in  damages.    Pitt  «.  Davison,  13  '  This  provision  is  sanctioned  by 

Ahb.  Pr.,  385.  Compare  Parkhurst  v.  Lowber  v.  Mayor,  &c.,  of  N.  T.,  5 

Tan  Cortlandt,  1  Johns.   Gh.,  373;  Abb.  Pr.,  A9A.;  s.  c,  36  Bar*.,  263,  or 

Stevenson  ».  Buxton,  8  Abb.  Pr.,  414;  a  provision  may  be  inserted,  that  if 

15  id.,  353.  the   purchaser   will  not  accept  the 

*  Benedict  ®.  Benedict,  85  N.  Y.,  conveyance  and  pay  the  purchase- 

625;  affl'g  9  Weekly  Big.,  133;  Price  money,  the   premises   may,  on  the 

».  Palmer,  33  Hun,  504  vendor's  application,  be  sold  to  raise 

'  See  Pitzpatrick  ®.  Borland,  37  such  purchase-money,  with  the  costs, 

Eun,  391.  and  the  purchaser  may  be  ordered  to 

'  Abatement,  if  any,  may  be  pro-  pay  any  deficiency.    Clark  «.  Hall,  7 

Tided  for  as  in  preceding  Form.    If  Pa/^e,  383.    And  if  a  purchaser  in 

plaintiff  has  collected  rents  and  prof-  possession  having  obtained  a  decree 
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1743.  "WttJj-.jV/d^ment  estoiblisMrvg  lost  will: '  after  recitals:]  It  is  adjudged, 
that  the  plaintiff  A.  B.  is  the  widow  of  C.  B.,  deceased,  late  of  the  town  of 
,  county  of  ,  and  State  of 

That  said  C.  B.  died  in  ,•  on  the        day  of  ,  18 

That  prior  to  his  death,  and  in  the  month  of  ,  18    ,  he  made  and 

published  his  last  will  and  testament,  which  was  [in  substance]  as  follows 
[insert  copy,  or  if  lost,  state  substance]. 

That  said  will  was  by  the  said  0.  B.  declared  to  be  his  last  will  and  testa- 
ment, and  was  duly  subscribed,  acknowledged,  published  and  declared  in 
presence  of  two  subscribing  witnesses. 

That  said  will  was  in  existence  and  unrevoked  at  the  time  of  the  testator's 
death,  and  was  seen  as  late  as  the         day  of  last. 

That  during  the  time  of  the  riots  in  July  last  the  said  will  was  lost;  and 
that  although  careful  and  diligent  search  has  been  made  for  it,  it  has  not  been 
found,  and  it  is  lost  and  cannot  be  found. 

That  the  provisions  of  the  said  will  were  clearly  and  distinctly  proved  by 
two  witnesses. 

And  this  court  doth  further  adjudge  and  decree,  that  the  said  will  is  es- 
tablished and  proved  as  a  lost  will,  and  that  the  plaintiff  have  and  receive 
letters  testamentary  thereon  from  the  surrogate  of  the  county  of 

for  a  specific  performance,  declines  to  '  Bowen    v.  Idley,   6    Paige,  46; 

take    advantage    of   it,  he   may  be  Matter  of  Roberts,  8  id.,  446;  Bheri- 

required  to  account  for  rents  during  dan  ■».  Houghton,  6  Abi.  N.  0.,  334; 

his  occupancy,  without  any  allowance  affl'd  in  84  if.  K,  643,  except  as  to 

for  his  payments  upon  the  contract,  costs ;  N.  T.  Code  Civ.  Pro.,  §  1862. 
Clark  V.  Hale,  Clarke,  349. 


TRIAL,  Ac— VIIL    PROCEEDIN-GS  IN  PECULIAE  CASES.     903 


AETICLE  VIII. 

Peoceedings  in  Pecttliak  Actions. 


Section  I.    Divokce. 
II.    Dower. 
III.    Ejectment. 


Section  IV.    roRBCLosuEB. 
V.    Partition. 
VI.    Eedbmption. 


SECTION   I. 


DIVOEOB. 


FOEMS. 

(IMS.)  Notice  of  application  for  di- 
vorce. 

(1744.)  Affidavit  to  proceedings. 

(1745.)  —  denying  cohabitation. 

(1746.)  —  of  continued  lunacy. 

(llil.)  —  denying  collusion,  &c. 

(1748.)  Order  of  reference  before 
judgment  after  default. 

(1749.)  — to  try  issues. 

(1750.)  —  for  jury  trial  of  issues  in 
divorce. 

(1751.)  Petition  of  alleged  paramour 
for  leave  to  intervene. 

(1752.)  Order  thereon. 


(1753.)  Report  of  referee  in  divorce. 

(1754  )  Notice  of  motion  (or  order  to 
shoTV  cause)  to  confirm  ref- 
eree's report,  <fec. 

(1755  )  Order  for  judgment  on  ref- 
eree's report. 

(1756-1768.)  Statements  of  relief 
suitable  to  insert  in  judg- 
ments for  divorce. 

(1769.)  Petition  to  modify  divorce 
by  giving  leave  to  marry 
^gain. 

(1770.)  Order  thereon. 

(1771.)  Petition  to  revoke  final  judg 
ment  of  separation. 


Form  No.  1743. 

Notice  of  application  for  divorce,  on  failure  to  answer,  after 
appearing. 

[Follow  Form  1456,  ending  with  the  words,  "  for  the  relief 
demanded  in  the  complaint ; " — or  substitute  for  those  words, 
— "  for  the  entry  of  the  annexed  proposed  judgment," — am,d 
annex  draft.] 

Form  No.  1744. 

Affidavit  to  proceedings  in  divorce  to  apply  for  judgment  or 
reference.' 

[Title,  of  court  and  action.] 
[  Venue."] 

A.  T.,  being  duly  sworn,  says : 


.  '  -K  Z  Code  Civ.  Pro.,  §§  1214, 1774  (applicable  to  all  matrimonial  ac- 
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I.  That  lie  is  the  [managing  clerk  of]  plaintiff's  attorney 
herein. 

II.  That  this  action  is  brought  for  a  divorce  on  account  of 
adultery  [or,  for  a  separation  or  limited  divorce  on  the  ground 
of  cruelty,  or  state  other  cause — or,  to  annul  a  marriage  on 
account  of,  here  designate  hriefiy  the  grownd,  and  if  hrougM 
hy  have,  or  if  a  guardian  ad  litem  was  anointed  for  plaintiff, 
allege  the  facts  ;  seep.  752,  jpar.  2]. 

III.  That  the  summons  herein,  and  a  copy  of  the  com- 
plaint [or,  the  summons  and  inscriptions  thereon,  copies  of 
which  are  hereto  annexed]  were  duly  personally  served  on 
defendant  within  this  State  more  than  twenty  days  since,  as 
appears  by  the  annexed  affidavit  of  M.  N.'^  [or,  state  service  in 
detodl  if  made  Jyy  deponent ;  see  Vol.  I,pp-  637-630]. 

[Or,  if  service  was  hy  fuhUcaUon,  state  it  as  in  pars.  II- 
lY,  on  p.  T57,  of  this  Vol.] 

[If  summons  was  served  alone  or  lyy  publication,  «&?;]  The 
copy  of  the  summons  served  on  defendant  [or,  as  so  published 
— or,  as  so  delivered  to  defendant  without  the  State]  contained 
legibly  written  or  printed  upon  the  face  thereof  the  inscription 
indicated  upon  the  copy  summons  hereto  annexed,  as  appears 
by  said  affidavits. 

IV.  If  defendamt  has  not  appea/red  :  That  said  defendant 
has  failed  to  appear  or  plead,  although  his  [or,  her]  time  to  do 
so  has  expired. 

[Or  vf  h^  has  appeared  and  failed  to  answer:']  That  de- 
fendant appeared  herein  on  the  day  of  ,  18  [and 
a  copy  of  the  complaint  was  duly  served  on  said  defendant  on 
the  day  of  ?  18  ,  pursuant  to  demand  therefor], 
but  he  [or,  she]  has  failed  to  plead  herein,  and  his  [or,  her] 
time  to  plead  has  expired. 

[If  defenda/nt  was  an  infant,  allege  appointment  of  gua/r- 
dian  ad  Utem :  and  that  more  than  twenty  days  since  then 
.  have  expired.^] 

[If  defendant  was  arrested,  state  also :  and  that  the  arrest 
of  the  defendant  herein  was  made  on  the  day  of  , 

18     ,  more  than  twenty  days  past.^] 

[V.  That  defendant  has  not  demanded  notice  of  the  execu- 
tion of  any  order  of  reference  herein.] 

VI.  That  no  previous  application  for  a  reference  in  this 
cause  has  been  made  [except,  cfec./  seep.  2]. 

[Jurat.]  [Signature.] 

1  Shetzler  v.  Shetzler,  2  Edw.,  584     dispense  with  proof  of  service.  N.  T. 
»  N:  T.  Code  Civ.  Pro.,  %  1318.  Gen.  Bulea,  No.  73,  0/I888. 

'Id.,%  566.    Appearance  does  not 
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Form  No.  1745. 
•        Affidavit  denying  cohabitation  in  action  ^o  annul  marriage.' 

[Title  of  court  and  action.l 
[  Venue.'] 

A.  B.,  being  duly  sworn,  says  : 

I.  That  he  [or,  she]  is  the  plaintiff  above  named  *  [or,  she 
is  the  wife  on  whose  behalf  the  above-entitled  action  is 
brought]. 

[Where  nonage  is  the  ground  of  action:]  II.  That  this 
deponent  and  the  defendant  Y.  Z.  have  not  freely  cohabited  as 
husband  and  wife  at  any  time  since  deponent  attained  the  age 
of  years,^  which  age  deponent  attained  on  the  day 

of  ,  18     . 

[Or  where  force  or  fraud  in  effecting  marriage  is  the 
ground:]  II.  That  there  has  been  no  voluntary  cohabitation 
between  the  deponent  and  the  defendant  as  man  and  wife  at 
any  time  [since  the  discovery  by  the  deponent  of  the  fraud 
alleged  in  the  complaint — or,  since  the  deponent  acquired  a 
foil  knowledge _  of  the  facts  constituting  the  fraud;  if  such 
discovery  is  relied  on,  then,  as  a  qualifoation,  the  particula/rs 
should  he  stated^. 

[Or  where  lunacy  is  the  ground:]  II.  That  the  parties 
have  not  cohabited  as  husband  and  wife  at  any  time  since  the 
day  of  5  18    ,  since  wMch  day  the  deponent  was 

restored  to  reason. 

[Jurat]  [Signature.] 

Form  No.  1746. 
Affidavit  of  continued  lunacy  in  action  to  annul  marriage.' 

[Title  of  court  and  action.] 
[  Venue.] 

M.  N.,  of  ,  being  duly  sworn,  says  : 

^  Eequired  by  -37!   T.  Gen.  Bule  erence  in  action  to  dissolve  marriage 

Fo.  74, 0/1888.  for  lunacy  of  plaintiff,  by  W.  T.  Gen. 

'At  common  law.  at  the  ages  of  Rule  No.  74,  cf  1888.    Or  may  show 

fourteen  and  twelve  respectively ;  but  when  plaintiff  was  restored  to  reason, 

\iY  N.  Y.  Code  Civ.  Pro.,  §  1743,  as  and  produce  plaintlfl's  affidavit  "  that 

amended  in  1887  (L.,  o.  23),  the  wo-  this  deponent  and  the  defendant  T. 

man  may  sue  if  she  had  not  attained  Z.  have  not  cohabited  as  husband  and 

the  age  of  sixteen  and  there  was  no  wife  since  the  said  was  restored 

lawful  consent  of  parents  or  guar-  to  his  [or,  her]  reason."    N.  T.  Gen. 

dian,  &c.,  and  in  this  case  consum-  Bule  No.  74,  o/ 1888.    But  the  present 

matlon  and  ratification  must  each  be  statute  says  "  freely  cohabited."    N 

negatived.  Y.  Code  Civ.  Pro.,  g  1747. 

'  Required  to  obtain  order  of  ref-  .    ,  . 
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I.  That  he  is  personally  acquainted  with   A.  B.,  above 
named,  the  plaintiflr  herein  [or,  on  whose  behalf  this  action  for 
a  divorce  is  brought],  and  has  attended  said  A.  B,  for 
months  past  as  his  [or,  her]  physician  [or  otherwise  relate 
qualifications  as  expert], 

II.  That  he  examined  said  A.  B.  this  day,  and  finds  that 
he  [or,  she]  continues  to  be,  and  in  deponent's  opinion  he  [o/*, 
she]  has  been,  ever  since  the  year  ,  a  lunatic. 

[Jiirat.l  [Signature,'] 

Form  No.  1747. 
Affidavit  denying  collusion,  &c.,  in  case  of  adultery.' 

[As  in  Form  1745,  to  the  *]  II.  That  the  aldultery  charged 
in  the  complaint  herein  was  committed  without  the  consent, 
connivance,  privity,  or  procurement  of  deponent.  That  five 
years  have  not  elapsed  since  the  plaintiflE  discovered  the  fact 
that  such  adultery  had  been  committed,  and  that  deponent  has 
not  voluntarily  cohabited  with  the  defendant  since  such  dis- 
covery [and  if  defendant  was  living  in  adulterous  intercourse 
with  the  alleged  pa/ramwur :  and  that  five  years  have  not 
elapsed  since  the  commencement  of  the  adulterous  intercourse 
with  M.,  alleged  in  the  complaint,  was  discovered  by  depon- 
ent]. 

Form  No.  1748. 
Order  of  reference  before  judgment  after  default.' 

At  a  special  term  [c&c,  as  in 
[Title  of  action.]  Form  493,  p.  4]. 

On  reading  and  filing  due'  proof  by  the  aflSdavit  of  A.  T., 
verified  the  day  of  ,  18     ,  that  the  summons  and 

complaint  herein  have  been  duly  served  on  the  defendant 
more  than  twenty  days  since,  and  that  no  [appearance]  and  no 
demurrer,  and  no  answer  [denying  any  allegation  of  the  com- 

>  Required  by  iT.  T.  Gen.  Rules,  T.  Gen.  Bvles,  M  77,  of  1888.  For  a 

No.  73,  of  1888,  imless  contained  in  a  notice  of  motion  and  order  of  refer- 

verifled    complaint,    might   be   dis-  ence  in  cases  of  pliyslcal  incapacity, 

pensed  vnth  wliere  the  adultery  is  see  3  Am.  L.  Beg.,  N.  8.,  319;  M- 

that  resulting  from  another  mamage.  wa/rds  on  Bef.,  563-3;  Devanbaghu. 

Borradaile  v.  Borradaile,  1  Edw.,  40.  Devanbagh,  5  Paige,  554. 

'  N.  T.  Cocb  Civ.  Pro.,  §  1316.   N. 
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plaint]  has  been  put  in  :  and,  also,  upon  reading  and  filing  the 
affidavit  of  the  plaintiff,  verified  the  day  of  ,18 

den;;^ing  cohabitation  [or,  collusion— tw  both,  c&c],  now,  on 
motion  of  M.  K,  and  on  proof  of  due  notice  to  the  defendant, 
no  one  appearing  in  opposition  [or,  and  after  hearing  O.  P. 
for  said  defendant]  : 

Obdeeed,  that  it  is  hereby  referred  to  R.  F.,  Esq.,  of 
to  take  proof  of  the  cause  of  action  and  facts  set  forth  in  the 
complaint,  and  of  the  other  matters  required  by  the  rules  *  and 
practice  of  the  court  [and  if  desired,  add:  and  as  to  the 
service  of  the  summons  and  complaint,  and  the  identity  of  the 
person  served"]  and  to  report  thereon  to  this  court  [with  his 
opinion]. 

\If  defendcmt  has  demam,ded  notice  of  execution  of  refer- 
ence, may  add  /]  That  at  least  five  days'  notice  of  the  hearing 
under  this  order  before  said  referee  be  served  upon  the  defend- 
ant's attorney  [or,  defendant — w,  defendant's  agent  ^]. 

Enter :  [signature  of  judge  ly  initials  of  name  and  title.'] 


Form  No.  1749. 
Order  of  reference  to  try  issues.* 

At  a  special  term  [c&c,  see  Form, 
[Title  of  action.']  493,  p.  4]. 

On  reading  the  pleadings  herein,  and  on  reading  and  filing 
the  affidavit  of  A.  T.,  verified  the  day  of  ,  IB    , 

[if  adultery  is  in  issue,  add :]  and  the  written  consent  ^  of  the 
parties  hereto  [ccmiinuing  with  recitals  according  to  the  j^o- 
^peedings  /  see  p.  5] . 

Oedeeed,  that  tliis  action  and  the  issues  herein  be  and  the 
same  are  hereby  referred  to  E.  F.,  Esq.,  of  ,   to 

'  iT.  T.  Gen.  Rules  Ms.  73  and  74,  rell  v.  Morrell,  17  id.,  334;  JV.  Y.  Code 

(f\m.  Cw.  Pro.,  §  nSS.     But  upon  the  par- 

'Id.,JNo.  18.  ties'  consent  a  reference  may,  in  the 

'  The  statute  entitles  to  this  notice  discretion  of  the  court,  be  granted, 

even  if  the  order  omit  to  direct  it.  N,  but  if  granted  the  court   must  des- 

F.  Oode    CvB.  Pro:,  §  1319,  subd.  3.  ignate  the  referee.     N.  T.  Code  Civ. 

Defendant    may   then   appeax    and  Pro.,  §  1012. 

cross-examine,  &c.    Perry  v.  Perry,  3  °  Consent  to  reference  as  in  Form 

Bwrb.  Ch ,  285.  1689,  except  that  instead  of  naming 

*  On  the  question  of  adultery  jury  referee,  say:  "  to  a  referee  to  be  des- 

trial  is  of  right.    Conderman  v.  Con-  ignated  by  the  court,"     iV.  Y,  Code 

derman,  44  Sun,  181 ;  and  see  Mor-  Civ.  Pro.,  §  1012. 
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hear  and  determine,*  and  that  he  report  the  evidence'  and 
the  other  proceedings  upon  the  reference  to  the  court  [with 
his  opinion]  with  all  convenient  speed. 

Enter :  [signature  of  judge  Tyy  initials  of  name  amd  title.] 

[Motionifor  jury  t/rial  of  issues  ;  see  i^oww«  1569-1604.']     ; 

Form  No.  1750. 

Order  for  jury  trial  of  issues  in  divorce,  where  previous  motion 
therefor  had  been  denied.' 

At   a   special    term   [cfec,  as  in 
Form  493,  p.  4,  of  this  Yol?^. 
\Title  of  action.] 

This  cause  having  been  called  in  its  regular  order  on  the 
calendar,  and  the  trial  thereof  moved  before  the  court,  with- 
out a  jury  [and  the  proofs  of  both  parties  having  been  pro- 
duced and  the  evidence  closed,  and  the  cause  submitted  to  the 
court  for  decision,  on  the  day  of  >  18    ;  and  the 

court  on  such  trial  being  under  the  impression  that  a  motion 
had  theretofore  been  made  to  send  the  issues  therein  to  a  jury 
for  trial,  and  that  it  had  been  heard  upon  its  merits  and 
denied :  Now,  on  learning  that  such  motion  was  not  heard 
upon  its  merits,  but  was  denied  upon  the  technical  ground 
that  it  was  not  made  within  the  time  required  by  the  rules  of 
the  court;  and  it  appearing  satisfactorily  to  the  court  that 
certain  questions  of  fact  involved  in  the  issues  in  this  action 
should  be  tried  by  a  jury,  it  is  on  the  court's  own  motion ']  : 

Oedeeed,  that  the  following  speciiic  questions  of  fact  in- 
volved in  the  issues  in  this  action  be  tried  by  a  jury  at  a  circuit 

'  JT.   Y.   Code   Civ.  Pro.,  %  1229;  has  a  right  to  have  issues  settled  for 

Uhlmann  ®.  Uhlmann,  17  Abb.  2f.  C,  jury  trial.     JT.    T.   Code    Civ.  Pro., 

236,  263 ;  Anon.,  3  id.,  161 ;  McCleaiy  §  1753;  but  this  right  appears  to  rest 

V.  McCleary,  30  Eun,  154,  and  cas.  cit. ;  on  the  statute,  and  to  secure  it  as  a 

SuUiYan  i>.  Sullivan,  41  Super.  Ct.  (J.  matter  of  right  application  should  be 

c6  S.),  519.  made  within  ten  days ;  but  the  court 

This  includes  incidental  questions  have  discretionary  power  to  grant  it 

required  by  the  rules  and  practice  of  afterward. 

the  court  to  be  determined.  Myers  v.  If  jury  trial  of  any  issue  is  re- 
Myers,  41  Barb.,  114.  quired,  an  issue  taken  on  matter  in 

■'  M  Y.  Code  Civ.  Pro.,  §  1329.  bar  {JV.   Y.   General  Rule  No.  75,  (ff 

'  The  motion  in  divorce  for  advl-  1888),  or  on  a  question  of  legitimacy 

fcrj/ need  not  be  made  within  ten  days  (id..  No.  76),  must  be  tried  in  the 

after  issue   joined.     Conderman  v.  same  maimer  a<aA  at  the  same  time. 
Conderman,  44  Hun,  181.  *  Sustained  in  Brinkley  v.  Brink- 

In  an  action  to  annul  a  marriage,  ley,  56  N.  Y.,  193. 
unless  it  is  founded  on  an  allegation         '  N,  7.  Code  Civ,  Pro.,  §  971. 
of  physical  incapacity,  either  party 
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to  be  held  in  the  county  court  house  in  the  city  of  New  York, 
on  the  day  of  ,  1 8     ,  or  as  soon  thereafter  as  the 

same  may  be  tried.     IFor  cmother  Form  see  1596,  dSao. 

Fwst.  "Was  the  plaintiff  at  the  time  of  the  commencement 
of  this  action  an  actual  resident  of  the  State  of  New  York  ? 
\A.'nd  so  on.    May  state  which  parly  has  the  affi/rmative.'] 

And  all  further  questions  and  directions  are  reserved  until 
after  the  trial  of  such  issues.^ 

[And  it  is  FtrETHBE  oedeked,  that  the  defendant  be  privi- 
leged from  arrest  under  any  process  in  this  action,  except  to 
enforce  the  payment  of  alimony  which  may  have  accrued  up 
to  the  time  of  the  trial,  while  coming  to  the  place  of  trial, 
remaining  there  and  returning  therefrom,  this  privilege  to 
extend  also  to  one  day  before  the  trial  and  one  day  after  the 
same,] 

Enter :  {signature  of  judge  hy  initials  of  name  and,  title.] 


Form  No.  1751. 
Petition  of  alleged  paramour  for  leave  to  intervene.' 

[Title  of  court  and  action.'] 
To  the  Court  of 

The  petition  of  M.  N.  respectfully  shows  : 

I.  That  your  petitioner  resides  in  ,  and  is  acquainted 
with  the  parties  to  this  action. 

II.  That  she  is  informed  and  believes  that  this  action  is 
brought  by  the  plaintiff  against  the  defendant  for  the  purpose 
of  obtaining  a  divorce  or  dissolution  of  tlie  marriage  bonds 
existing  between  the  parties  herein,  on  the  ground  of  certain 
alleged  acts  of  adultery  committed  by  the  defendant.  Your 
petitioner  has  read  the  complaint  in  this  action,  which  she  is 
informed  is  on  file  in  this  court,  and  to  her  amazement  she 
learns  that  the  plaintiff  in  this  action  charges  that  the  defend- 
ant, on  the  day  of  ,  18  ,  at  ,  and  at  various 
other  times  and  places,  committed  adultery  with  your  petition- 

'  Galusha  t>.  Galusha,  43  Sun,  181.         "  This  Form  and  the  next  are  sus- 

Where  all  the  issues  in  the  complaint  tained  by  Clay  v.  Clay,  21  Bun,  609, 

are  referred,  the  order  may  strike  out  from  the  proceedings  in  which  they 

and  direct  the  disregardmg  of  any  are  modified  according  to  that  deci- 

allegation  not  sufficiently  definite  to  sion.    Compare  Quigley  ii.  Quigley, 

»llo\ir  the  admission  of  proofs.    Burr  45  Bun,  33 ;  Tilby  «.  Hayes,  37  id., 

e' Burr,  8  Mw,,  448.  251. 
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er — and  on  which  charges  of  alleged  adultery  with  your  peti- 
tioner, and  with  your  petitioner  only,  this  action^is  brought. 

III.  Your  petitioner  denies,  in  the  most  solemn  and  sacred 
manner,  that  she  did,  at  ,  on  the  day  of  , 
18  ,  or  at  any  other  time  or  in  any  place  whatever,  commit 
adultery  with  the  said  defendant,  or  that  at  any  time  or  place 
or  under  any  circumstances,  she  had  any  improper  or  illicit 
relations  with  the  said  defendant,  or  that  she  had  any  relations 
whatever  with  said  defendant  at  any  time  or  under  any  cir- 
cumstances, except  such  as  were  and  are  wholly  consistent 
with  pure  womanly  dignity  and  chastity ;  she  therefore  repels 
this  vile  and  filthy  charge  which  the  plaintiff  in  her  complaint 
makes  upon  the  character  of  your  petitioner,  who  is  not  a 
party  to  the  action,  and  says  that  such  charge  is  an  infamous 
falsehood  and  without  any  shadow  of  foundation. 

IV.  [^Here  should  follow  allegations  meeting  and  tramers- 
ing  the  charges  in  detail,  sufficiently  to  show  that  plaintifs 
application  is  in  good  faith,  and  that  petitioner  will  he  able 
to  give  evidence  in  support  thereof. '\ 

V.  Your  petitioner  further  showeth,  that  she  is  sorely  dis- 
tressed in  body  and  in  mind  at  the  false,  slanderous  and  atro- 
cious charges  made  against  her  and  her  character  in  the  com- 
plaint herein,  based  on  said  affidavits,  and  that  she  has  not  in 
this  action  her  day  in  court  that  she  may  adequately  meet  such 
charges  and  defend  her  good  name  and  character,  which  she 
has  always  sustained,  from  these  foal  and  wicked  aspersions, 
and  she  therefore  feels  that  great  injustice  would  be  done  her 
in  not  permitting  her  to  show  the  entire  falsehood  of  such 
charges. 

Wheeefoee  your  petitioner  prays,  that  an  order  may  be 
made  and  entered  herein  [continue  as  in  next  Form,  from  the 
*,  adding :  and  for  such  other  and  further  relief  as  may  be 
just]. 

[Date.]  [Signature.] 

[  Verification  as  in  Form  494.] 

[Annex  affidamit  as  to  ihe  condition  of  the  cause  /  amd,  if 
order  to  show  cause  is  ashed,  state  as  on  p.  2.] 


Form  No.  1752. 
Order  allowing  alleged  paramour  to  take  part  on  the  trial. 

\_Title  {court  order)  and  recitals;  see  Form  493,^.  4.] 

Oedeeed,  that  the  prayer  of  the  petitioner  be  granted ;  * 
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that  notice  be  given  to  the  counsel  for  the  petitioner  of  all 
proceedings  to  take  testimony  in  the  action ;  that  said  peti- 
tioner [name]  be  allowed  to  be  present  and  cross-examine  the 
witnesses  produced,  and  that  she  be  called  and  sworn  as  a 
witness,  and  be  permitted  to  give  her  testimony,  and  that  such 
witnesses  as  she  may  name  be  summoned  and  examined. 


Form  No.  1753. 
Report  of  referee  in  divorce. 

[See  Form  1700.  Whether  the  reference  he  to  hear  and 
determine,  or  merely  to  take  proof  on  default;  state,  if  such 
examination  is  required  hy  the  rules,^  that  the  plaintiff  was 
examined  specially  under  oath  before  the  referee  as  to  the  facts 
ff  continued  cohaoitation,time  (f  discovery,  contn/nued  Iwnacy, 
collusion,  c&c,  stated  in  the  funding ;  also,  if  required  hy  the 
order  of  reference,  that  the  person  maki/ng  service  of  the  sum- 
mons, die,  was  so  examined,  and  due  service  proved.] 

[Also  state :  that  the  testimony  taken  before  the  referee  has 
leen  subscribed  by  the  witnesses,  and  the  same  and  the  exhibits, 
if  any,  {or  copies)  are  <mnexed  to  and  filed  with  the  report.] 


Form  No.  1754. 

Notice  of  motion  (or  order  to  show  cause)  to  confirm  report  of  referee 
and  for  judgment  of  divorce.' 

[As  in  Form  1456,  p.  751,  to  the  *  :  for  a  final  hearing  of 
this  cause,  and  for  the  confirmation  of  the  report  of  E.  F.,  the 
referee,  filed  herein,  the  day  of  j  18     ,  and  for 

jadgment  for  the  relief  demanded  in  the  complaint  [(??•  may 
say :  and  for  the  entry  of  the  judgment,  a  draft  of  which  is 
herewith  served  upon  you],  with  costs,  and  for  such  other 
[(&c.]. 

'  May    be    sometimes    dispensed  of  trial  or  hearing.    See  Westheimber 

with.    Burgess  ®.  Burgess,  53  Bwper.  v.  Westheimber,  1  Monthly  L.  Bui., 

Ct.  (J.  (H  8.),  5i5.  34;  Sparrowhawk  «.  Sparrowhawk, 

'  This  is  not  a  mere  motion  to  con-  11  Sun,  538. 
Ann  report,  but  in  substance  a  notice 
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Form  No.  1755. 
Order  for  judgment  on  report  of  referee. 

At  a  special  term  \or,  trial  term — or,  circuit 
court,  c&o.  /  see  Form  493,  j?.  4]. 

[Title  of  action.'] 

This  cause  coming  on  regularly  to  be  heard  upon  the  order 
herein,  entered  the  day  of  >  18    ,  and  the  report 

of  the  referee  thereby  appointed,  which  was  filed  the 
day  of  ,  18      ;    [if  defendamt  appeared  i/n  the  cause, 

hut  not  on  this  hearing,  add:  and  due  notice  of  plaintiff's 
application  for  final  hearing  and  judgment  having  been  given 
to  defendant']  and  satisfactory  evidence  having  been  pro- 
duced to  the  court  on  the  part  of  the  plaintiff,  proving  the 
material  allegations  of  the  complaint  ^  [in  di/oorcefor  aduUery, 
add :  and  showing  also  that  there  is  no  judgment  or  decree  of 
any  court  of  the  State  of  competent  jurisdiction  against  plaint- 
iff in  favor  of  defendant  for  a  divorce  upon  the  ground  of 
adultery* — continue  with  recital  of  appearances  and  motion, 
c&c.]. 

Oedeeed,  that  said  report  be  confirmed,  and  that  judgment 
be  entered  in  conformity  therewith  [or  may  state  terms  of 
judgment;  see  Forms  1756-1768,  helow]. 

[Or  if  judgment  be  denied  :*]  Ohdeeed,  that  said  appli- 
cation to  confirm  said  report  and  for  judgment  thereon  be  and 
the  same  is  hereby  denied  on  the  ground  that  [stating  it  as 
thus  :  the  facts  proved  in  relation  to  the  adultery  are  not  suffi- 
cient to  justify  the  court  in  finding  or  assuming  that  the  adul- 
tery charged  had  been  committed,  and  that  such  evidence 
does  not  satisfy  the  rule  of  law  which  requires  such  proof  to 
be  of  the  most  full  and  explicit  character]. 


STATEMENTS  OF  BELIEF  SUITABLE  TO  INSERT  IN  JUDG- 
MENTS FOR  DIVORCE. 

1756.  Original  nullity  of  marriage  .•]  That  the  alleged  marriage  between 
the  plaintiff  and  the  said  defendant,  the  ceremony  or  supposed  contractiDE;  of 
which  took  place  on  the  day  of  ,  18      at  ,  was,  an5  is, 

'  JV.  Y.  Code  Civ.  Pro.,  §  1319.  such    case    the   court  cannot  direct 

2  Id.,  §§  1316,  1763-7.  judgment  for  defendant.  Uhknann  v. 

=  Id.,  §  1757.  Uhlmann,  17  Abb.  W.  G..  236;  Rice  «. 

*  Sustained  by  Merrill  ®.  Merrill,  Bice,  33  Weekly  Dig.,  358.    Except  in 

11   Abb.  Pr.,  iV.  S.,  74;  Moore   v.  case  of  default  to  plead,    Merrill  v. 

Moore,  14  Weekly  Dig.,  355.    But  in  Merrill  {above). 
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void,  and  that  the  same  be,  and  it  hereby  is  declared  annulled,  and  that  said 
defendant  was  not,  at  the  time  of  the  commencement  of  this  action,  the 
[wife]  of  the  said  plaintiff  [state  grovnd,  unlets  already  recited  or  adjudged]. 

1757.  Nuttity  from  date  of  judgment:']  that  the  marriage  mentioned  in  the 
complaint  herein,  entered  into  between  the  plaintiff  and  the  defendant  [nam- 
ing them  respectively],  is  wholly  null  and  void  from  the  date  of  this  judgment 
upon  the  ground  ot\here  designate  the  came  of  divorce  as  in  the  statute].        ' 

[  Where  the  ground  was  a  previous  marriage,  but  the  rights  of  children  a/re 
saved  under  the  statute,^  add:]  And  it  appearing  to  the  court  that  the  mar- 
riage hereby  annulled  was  contracted  on  the  part  of  in  good  faith,  and 
■with  the  full  belief  that  the  former  husband  of  said  wife  [or,  wife  of  said 
husband]  was  dead  [or,  and  without  any  knowledge  on  the  part  of  said 
of  said  former  marriage],  it  is  further  adjudged  and  declared  so  to  have 
been,  and  that  the  issue  of  said  marriage  hereby  annulled,  heretofore  born  or 
begotten,  to  wit,  CB.  and  D.  B.  are  for  all  purposes  legitimate,'^  and  shall  be 
entitled  to  succeed  in  the  same  manner  as  legitimate  children  to  the  real  and 
personal  estate  of  said  [designate  the  parent  who  at  the  tims  of  the  marriage 
was  competent  to  contract];  and  that  said  [name]  is  entitled  to  the  custody  of 
said  children  and  to  appoint  a  testamentary  guardian  for  them. 

[Where  the  ground  of  dissolution  was  lunacy  or  idiocy,  and  there  are  ehil- 
d/ren,  mi)sUtute  for  tlie  foregoing  paragraph :] 

And  it  is  further  ajdjudgbd,  that  C.  B.  and  D.  B.,  children  of  said  mar- 
riage, are  entitled  to  succeed  to  the  real  and  personal  estate  [designating  pa- 
rent who  was  of  sound  mind]. 

[For  di/recUon  as  to  custody  of  child,  see  Form  1761,  below.] 

1758.  Dissolution  of  marriage  for  adultery :]  that  the  marriage  between 
the  said  plaintiff,  A.  B.,  and  tbe  defendant,  217  B.,  be  dissolved,  and  the  same 
is  hereby  dissolved  accordingly;  and  the  said  parties  are,  and  each  of  them  is, 
freed  from  the  obligations  thereof. 

That  it  shall  be  lawful  for  the  said  A.  B.,  the  plaintiff  [to  resume  her 
maiden — or,  former — name  of  A.  M.,  and]  to  marry  again,  in  the  same  man- 
ner as  if  the  said  Z.  B  ,  the  defendant,  was  actually  dead  ;  but  it  shall  not  be 
lawful  for  the  said  Z.  B.,  the  defendant,  to  marry  any  other  person'  until  the 
said  plaintiff  shall  be  actually  dead. 

1759.  Legitmaey  or  illegitimacy  of  child:*]  that  C.  B.,  the  child  of  the 
defendant,  Z.  B.,  is  not  the  issue  of  said  marriage  of  the  parties  hereto,  nor 
the  child  of  said  plaintiff  [or,  is  the  lawful  issue  of  said  plaintiff  and  defend- 
ant in  said  marriage]. 

1760.  Separation  or  limited  divorce :]  thatHhe  plaintiff,  A.  B.  (who  is  and 
has  been  since  the  day  of  ,  18  ,  the  lawful  wife  of  the  defendant, 
Z.  B.),  be  and  is  hereby  forever  separated  from  said  defendant,  his  bed  and 
board,  upon  the  ground  that  [coiusisely  indicating  it],  provided,  however,  that 
the  parties  hereto  may  at  any  time  hereafter  by  their  joint  petition  apply  to 
this  court  to  have  this  judgment  modified  or  discharged. 

It  is  further  ordered  and  adjudged,  that  neither  of  said  parties  is  at  lib- 
erty to  marry  any  other  person  during  the  life  of  the  other  party. 

1761.  Custody  of  child ;']  that  the  custody  of  C.  B.,  the  child  of  said  mar- 

'  The  judgment  is  not  conclusive  *  N.  Y.  Code  Civ.  Pro.,  §§  1745, 
except  as  against  the  parties,  and  1760.  For  another  Form  see  1757. 
those  claiming  under  them,  unless  *  See  Forms  1757  and  955;  Erken- 
both  parties  were  living  at  the  date  of  brach  v.  Erkenbrach,  96  K  F.,  456; 
pronouncing  judgment.  JT.  T,  Code  Washburn  v.  Catlin,  97  id.  633;  Mat- 
Cm  Pro.,  §  1754.  ter  of  Ensign,  103  2^.  Y.,  384;  s.  c, 
'  For  another  Form  see  1759.  4  Centr.  Sep.,  376 ;  Campbell  v.  Camp- 
'  JT.  Y.  Code  Civ.  Pro.,  §  1761.  bell,  37  Wiso.,  306  ;  Hpcliheimer  Cus- 

Vol.  n.— 58 


914 


ABBOTT'S  NEW  PRACTICE. 


riage,  is  hereby  awarded  to  said  [desigTMtinff  innocent  pa/rent] ;  [but  such 
child  shall  not  be  removed  from  without  leave  of  court ; — and  said 

defendant  shall,  until  the  further  order  of  the  court,  be  permitted  to  see  said 
child,  at  ,  for  the  space  of  ,  between  the  hours  of  and 

,  on  of  each  week.] 

1763.  TTijCd'*  separate  property^  protected:']  that  the  clothing  and  wearing 
apparel  of  the  plaintiff,  and  ornaments  of  her  person,  and  all  goods  and  per- 
sonal effects  which  have  been  left  with  the  plaintiff  by  the  defendant,  and  all 
goods,  property  and  effects  which  have  been  acquired  by  the  plaintiff,  by  her 
own  industry,  since  the  da^  of  .  18  ,  and  all  goods,  lands, 
tenements,  effects  and  property  which  she  may  have  acquired  by  gift,  grant, 
devise,  bequest  or  otherwise,  or  to  which  she  may  be  or  become  entitled  by 
the  decease  of  any  relative  intestate,  shall  be  her  sole  and  separate  estate  and 
property. 

1768.  Permanent  alimony:''']  that  the  said  defendant'  pay  to  the  said 
plaintiff  the  sum  of  dollars  per  annum,  from  the  date  of  this  judgment, 

in  equal  semi-annual  payments  [or,  in  monthly  payments  of  dollars  per 

month],  for  the  support  and  maintenance  of  said  plaintiff  during  her  natural 
life*  \pr,  until  she  shall  again  many  i' — may  provide  for  payment,  as  thw:'\ 
said  sums  to  be  paid  on  the  day  of  [each  month],  at  the  bank, 

in  ,  to  the  credit  of  the  plaintiff  [or,  at  ,  into  the  hands  or 

upon  the  order  of  said  plaintiff,  or  her  attorney  of  record  in  this  action],  such 
payment  not  to  be  in  iieu  of  her  right  of  dower*  in  the  defendant's  real  estate 
or  interest  in  his  personal  estate  in  case  of  hia  death  intestate.  [Security,  see 
Form  1767,  below.] 

1764.  Support  of  child:'']  that  said  [designating  the  other  parent]  do  pay 


tody  of  Infants,  183;  Holt «.  Holt,  19 
■Centr.  L.  J.,  34 ;  Crimmins  -c.  Crim- 
mins,  38  Hun,  300;  Welch  v.  Welch, 
33  Wise,  534;  N.  T.  Code  Cii>.  Pro., 
SS  1745-.')1,  1759,1766, 1769, 1771. 

>  See  Delafleld  v.  Brady,  108  JV.  Y., 
534;  N.  Y.  Code  Civ.  Pro.,  §§  1759-63. 

Unnecessary  under  present  New 
York  statutes,  unless,  perhaps,  where 
the  marriage  was  contracted  before 
the  Married  Women's  Act. 

'  A  fresh  provision  is  necessary  in 
the  judgment.  Gardner  v.  Gardner, 
87  N.  Y.,  14;  Erkenbrach  v.  Erken- 
Ijrach,  96  id.,  456. 

This  will  sustain  an  action  in  an- 
other State.  Anon.,  13  Abb.  N.  C, 
160. 

The  court  may  award  a  gross 
sum.  Burrows  ».  Purple,  107  Mass., 
438  ;  B.  P.,  Brick  v.  Brick,  (Mich., 
1887)  10  Western  Bep.,  573. 

Retrospective  allowance  of  ex- 
penses, pendente  lite,  is  not  proper, 
unless  necessary  for  future  proceed- 
ings. Beadleston  v.  Beadleston,  103 
i^r  Y.,  403;  s.  C,  4  Oentr.  Bep.,  537; 
Wagner  v.  Wagner,  34  Minn.,  441 ; 
s.  c,  36  NorOiwestem  Bep.,  450. 

■The  right  tq  dispose  by_  will  of  any 
arrears  unpaid  may  be  given.    Burr 


V.  Burr,  7  Hill,  307;  afPg  10  Paige, 
20. 

■  The  estate  or  heir  of  defendant 
will  not  be  charged  imless  express 
words  to  that  effect  are  inserted. 
Lennahan  c.  O'Keeffe,  107  III.,  620; 
abst.  s.  c,  13  Am.  L.  Bee.,  560;  s.  p.. 
Field  V.  Field,  15  Mb.  N.  C,  434. 
Whether  it  can  be  so  charged,  com- 
pare  Galusha  a.  Galusha,  43  Hun,  181. 

*  This  is  the  usual  form.  Compare 
Dewees  «.  Dewees,  55  Miss.,  815, 
holding  that  the  provision  should  be 
for  alimony  until  a  dissolution  of  the 
marriage  by  the  death  of  either  party, 
not "  during  the  natural  life  of  wife." 

»  Compare  Shepherd  «.  Shepherd, 
1  Hun,  340;  s.  c,  3  Swpm.  Ct.  (T.  & 
a),  715;  8tiIlman4),Stmman,99  JZZ., 
196;  8.  c,  24  ^».  L.  J.,  68;  39  Am. 
B.,  21 ;  Olney  v.  Watts,  43  Ohio,  499 ; 
B.  c,  3  Northeastern  Bep.,  354. 

«  Forest  v.  Forest,  6  Buer,  102 ;  s. 
c,  3  Abb.  Pr.,  144;  ill':  Y.  Code  Civ. 
Pro.,  §§  1759-63. 

If  there  has  been  a  separation 
agreement,  declare  in  the  judgment 
whether  it  is  superseded  or  not.  Ga- 
lusha V.  Galusha,  43  Han,  181. 

'  See  W.  Y.  Code  Civ.  Pro.,  §§  1751, 
1759, 1766,  1769. 
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the  said  [innocent  parent]  the  annual  sum  of  dollars,  in  equal  semi- 

annual payments,  for  the  education  and  maintenance  of  said  C.  B.  so  long  as 
he  shall  live,  and  until  he  attains  the  age  of  twenty-one  years  [may  direct  pay- 
ment as  in  1763]. 

1765.  MceeuUon^  .•]  that  the  plaintiff  may,  from  time  to  time,  have  execu- 
tion for  the  collection  of  said  costs,  and  the  moneys  ordered  to  be  paid  for 
support  and  maintenance  [and  educatiori]  as  aforesaid. 

1736.  Another  method ;]  that  from  time  to  time,  as  any  sum  or  sums  of 
money  shall  become  payable  by  the  terms  of  this  order  and  judgment,  the 
said  plaintiff,  upon  the  allowance  of  any  justice  of  this  court,  to  be  made  on 
presenting  and  filing  an  affidavit  that  such  sum  or  sums  have  not  been  paid, 
after  days  may  have  an  order  entered  as  of  course  on  the  foot  of  this 

order  and  judgment,  that  an  execution  issue,  in  such  form  as  said  justice  may 
direct,  agamst  the  defendant,  Z.  B.,  for  the  sum  or  sums  so  unpaid,  with  in- 
terest thereon,  from  the  time  the  same  became  payable. 

1767.  Security  for  alimony,'^  &c.  .•]  that  the  said  defendant  give  security  to 
the  clerk  of  this  court  [or,  of  the  county  of  ],  to  be  approved  by  one  of 
the  justices  of  this  court,  for  the  payment  of  the  allowance  for  support  and 
maintenance  [and  education]  hereinbefore  awarded. 

1768.  Leave  to  apply  for  further  directions  .•']  that  in  case  the  said  plaintiff, 
A.  B.,  shall  survive  the  said  defendant,  Z.  B.,  or  any  other  event  shall  occur, 
materially  changing  the  circumstances  of  the  said  parties,  or  either  of  them, 
an  application  may  be  made  on  the  foot  of  this  judgment,  by  any  party  in 
interest,  for  such  modification  of  the  said  judgment,  touching  the  said  allow- 
ance for  support,  as  may  be  just. 

Form  No.  1769. 
Petition  to  modify  divorce  by  giving  leave  to  marry  again.' 
[If arm  ofl  Court. 


In  the  Matter  of  the  Petition  of 
Z.  B.  to  Modify  the  Judgment 
of  Divorce  between  A.  B., 
Plaintiff,  and  Z.  B.,  Defendant. 

To  the  Court  of  : 


'  See  i\/:  T.  Code  Civ.  Pro.,  %  1773.  37  .Super.  Ot.  (J.  &  8.),  241 ;:  8am- 

Aa  to  enforcing  payment  by  pro-  mis  v.  Medbury,  14  B.  I.,  214.J  JLerr 

ceedings  for  contempt,  see  Park  «.  D.'Keti,^  Daly,5\t. 

Park,  80  J^    Y.,  156;   Pritchard  n.  Compare  Halstead  «.  Halstead,  5 

Pritchard,  4  Abb.  N.  C,  398;  Eyck-  Duer,&59;  Forrest  ?;.  Forrest,. a:^o««., 

mans.Ryckman,  30Tre«Wyi)i^.,139.  661;  s.  c,  9  Abb.  Pr.,  389;  Olney®. 

As  to  charging  on  specific  prop-  Watts,  43  Ohio,  499;  s.  c,  3  Northe<m- 

erty,  see  Holmes  v>.  Holmes,  39  N.  J.  tern  Bep.,  354 ;  Semrow  v.  Semrow,  33 

%,  9;  Carpenter  w.  Osborne,  103  N.  Minn.,  314;  Blake  «.  Blake,  68  Wise, 

J:,552;  s.  c.,T  Northeastern  Bep.,%^Z.  303;  s.  c,  33  NorthmstemBep.,  48, 

Whether  security  is  discharged  by  and  cas.  cit. ;  Mildeberger  v.  Mildeber- 

death,  compare  Miller  v.  Miller,  64  ger,  13  Baly,  195. 

Me.,  484,  and  note.  '  This  and  the  following  Form  are 

« Forest  n.  Forest,  3  Abh.  iV. ,  144 ;  from  Greene's  Case,  8  Abb.  N.  O. ,  450. 

Kamp».-Eamp,  69  iV.  F.,  313;  rev'g  Aflldavits.of  witaesseato  the  ap- 
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The  petition  of  Z.  B.  respectfnlly  shows : 

I.  That  on  the  day  of  ?  18  ,  he  was  married  to 
the  said  plaintiff  A.  B. 

II.  That  on  or  about  the  day  of  >  18  j  said 
plaintiff  commenced  this  action  for  an  absolute  divorce  against 
your  petitioner,  and  on  the  day  of  ,18  ,  a  judgment 
of  divorce  was  duly  rendered  therein  by  this  court  against  your 
petitioner,  and  in  favor  of  the  plaintiff  A.  B.,  dissolving  the 
said  marriage  between  them,  and  it  was  further  adjudged, 
that  it  should  be  lawful  for  the  said  plaintiff  A.  B.  to  marry 
again,  as  though  your  petitioner  were"  actually  dead,  but  it 
should  not  be  lawful  for  your  petitioner  to  marry  again  until 
the  said  plaintiff  should  be  actually  dead ;  as  appears  by  the 
certified  copy  of  the  judgment-roll  hereto  annexed. 

III.  That  the  said  plaintiff  A.  B.  has  married  again,  as 
appears  by  the  affidavits  hereto  annexed ;  and  that  five  years 
have  elapsed  since  the  decree  of  divorce  was  granted. 

IV.  That  since  the  dissolution  of  the  said  marriage  your 
petitioner  has  resided  at  ,  and  his  conduct  has  been 
uniformly  good  [annex  affidavits  of  witnesses]. 

Y.  That  no  previous  application  for  an  order  such  as  is 
asted  below  has  been  made. 

Wheeefoee,  your  petitioner  prays  that  the  judgment  of 
divorce  rendered  by  this  court  on  the        day  of  ,  18    , 

dissolving  the  marriage  between  the  said  plaintiff  A.  B.  and 
your  petitioner,  be  modified  so  that  it  shall  be  lawful  for 
your  petitioner  to  marry  again  as  though  the  said  A.  B.  were 
dead.  [Signature  of],  Petitioner. 

[Bate.] 
[Signature  and  office  address  of]. 

Counsel  for  Petitioner. 
[  YertficaUon  as  in  Form  494.] 


Form  No.  1770. 
Order  allowing  defendant  in  divorce  leave  to  marry  again. 

At  a  special  term  [cfec./  see  Form 
[Title  of  astion.]  493,  p.  4]. 

In  the  Matter  of  [d&c,  as  in  last  Form]. 

plicant'sgood  conduct  should  be  an-  1879,  p.  331,  c.  164;  p.  405,  c.  831;  3 

nexed.   l^aas «;.  Waas,  5  Monthly  L.  B.  8.,  6th  ed.,  157,  §  62  (49)j  and  note 

Bu.l.,5Q.    ■For  the  New  York  statute  in  8.466.  JV.  C,  171. 
see  -N.  ■¥.  'Code  €iv.  Pro.,  %  1761 ;  L. 
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On  reading  [and  if  not  already  filed,  add:  and  filing]  the  peti- 
tion of  the  above-named  Z.B.,  verified  the  day  of  ,18  , 
filed  the  day  of  ,18  ,  and  the  aflSdavit  of  M.  K,  verified 
the  day  of  ,18  {and  if  reference  haaleen  had,  add:  zti^ 
the  report  of  R.  F.,  the  referee  to  whom  said  petition  was 
referred,  and  which  was  filed  herein  the  day  of  , 

18  — and  if  exoepiions  were  filed:  and  the  exceptions  thereto 
filed  on  behalf  of  A.  B.  the         day  of  ,  18     ,]  and  the 

court  being  satisfied  thereby  that  the  said  A.  B.,  now  A.  Mj, 
has  married  again,  and  that  five  years  have  elapsed  since  the 
judgment  of  divorce  herein  was  granted,  and  that  since  the 
dissolution  of  the  said  marriage  the  conduct  of  the  said 
petitioner  has  been  uniformly  good ;  and  after  hearing  Z.  T., 
of  counsel  for  said  petitioner,  and  A.  T.,  of  counsel  for 
plaintiff  in  opposition,  and  due  deliberation  being  had ;  Now, 
on  motion  of  Z.  T.,  attorney  for  said  petitioner : 

It  is  ORDERED  AND  ADJUDGED,  [that  Said  oxceptions  are  over- 
ruled, and  said  report  is  hereby  confirmed,  and]  that  the  judg- 
ment of  divorce  entered  herein  on  the  day  of  j  18  , 
be  modified  so  that  it  shall  be  lawful  for  the  said  petitioner 
Z.  B.  to  marry  again,  in  the  same  manner  as  though  the  said  A. 
B.,now  A.  M.,  were  actually  dead. 

Enter :  [signature  of  Judge  by  initials  of  name  and  title.] 

Form  No.  1771. 
Petition  to  revoke  final  judgment  of  separation. 

[Title  of  court  and  action.'] 

To  the  Court  of  : 

The  joint  petition  of  the  above-named  plaintiff  and  defend- 
ant respectfully  shows : 

I,  That  final  judgment  for  a  limited  divorce  and  separa- 
tion between  the  petitioners  was  entered  in  this  action  on  the 

day  of  >  18    ,  in  the  office  of  the  clerk  of  the 

county  of  .  '  , 

II.  That  your  petitioners  have  since  become  reconciled  to 
each  other,  and  desire  to  end  the  separation  and  to  resume 
their  marital  relations,  and  to  have  said  judgment  revoked 
[irm/  state  evidence,  and  grounds  for  any  special  directions 


Whekefoee,  your  petitioners  pray  that,  by  an  order  of  this 
court,  the  said  judgment  may  be  declared  revoked,  pursuant  to 
the  statute,  and  that  it  be  cancelled  and  discharged  of  record. 

[Date.]  [Signatures.] 

[  Verification  hy  loth  petitioners;  see  Form  494.] 
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SECTION    IL 

Peoceediitgs  Peouliae  to  Dower. 

F0SM8. 

{I'm.)  Order  of  reference.  f  17^8.)  Order  confirming  report. 

(IY73.)  Order  for  interlocutory  judg-  (1979.)  Final  judgment  admeasuring 

ment  to  admeasure  dower.  dower. 

{llli.)  Interlocutory  judgment  to  ad-  (1780.)  Consent  of  widow  to  accept 

measure  dower.  gross  sum. 

.  (1775.)  Oath  of  referee  or  commis-  (1781.)  Notice  of  motion  (or  order  to 

sioner.  show  cause)  for  leave  to  pay 

(1776.)  Report  of  referee  or  commis-  widow,  <fec. 

sioners  admeasuring  dower.  (1782.)  Interlocutory  judgment   for 
(1777.)  Notice  of  motion  (or  order  to  sale  to  pay  dower. 

show  cause)  to  confirm  re-  (1783.)  Order  for  final  judgment  upon 

port.  sale  to  pay  dower. 

Form  No.  1772. 
Order  of  reference,  before  interlocutory  judgment  for  dower.' 

\_Title  (court  order)  and  recitals,  according  to  the  jproceedvngs; 

see  next  Form  amd  I^os.  1470,  1621.] 

Okdeeed,  that  it  be  referred  to  E.  F.,  Esq.,  of  ,  as 

referee : 

1.  To  take  proof  of  the  plaintiff's  title  and  interest  in  and 
to  the  premises  in  the  said  complaint  mentioned,  and  of  the 
several  matters  set  forth  in  said  complaint  [and  if  a  sale  is 
sought,  moAf  add:  and  to  ascertain  and  report  what  share  or 
part  of  said  premises  belongs  to  each  of  the  parties  to  this  suit, 
so  far  as  the  same  can  be  ascertained,  and  the  nature  and  extent 
of  their  respective  rights  and  interests  therein,  and  an  abstract 
of  the  conveyances  by  which  the  same  are  held].' 

[  Where  sale  is  sought:']  2.  That  said  referee  inquire  and 
report  whether  a  distinct  parcel  of  the  property  can  be  ad- 
measured and  laid  off  to  the  plaintiff  as  tenant  in  dower, 
without  material  injury  to  the  interests  of  the  parties.'  And  if 
the  said  referee  concludes  that  the  sale  of  the  whole  premises, 
or  of  any  lot  or  separate  parcel  thereof,  will  be  necessary,  that 
he  specify  the  same  in  his  report,  together  with  the  reasons 
which  render  a  sale  necessary,  and  in  such  case  that  he  also 
ascertain  and  report  whether  any  person  has  a  lien  upon  the 
property  or  any  part  thereof  which  it  is  necessary  to  s6ll.* 

Enter :  [signaiiire  of  judge  h/  initials  of  name  and  title!] 

'  Or  may  refer  the  issues  to  hear  '  This  inquiry  may  be  postponed 

and  determine.    Compare  O'Dough-  till  confirming  the  sale.    N.  T,  (Me 

erty  «.  Remington  Paper  Co.,  43  Sun,  Civ.  Pro.,  §  1624. 

193;  and  Brown  v.  Bro\?n,  4  Bobt,  ''Id.,  §  1619. 

688 ;  8.  c,  31  Smo.  Pr.,  481.  •  Id.,  §  1621. 
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Form  No.  1773. 

Order  for  interlocutory  judgment  (after  hearing  by  the  court)  to 
admeasure  dower.* 

At  a  circuit  court  [or,  special 
term — c&c.,  as  in  Form  493, 
\Title  of  aeUon.]  p.  4]. 

\Beoite  service  of  summons,  or,  as  to  adults  vohmtary 
.mpearanoe;  and  appointment  of  guardian  ad  litem  for  any 
%r^(mts  and  t/rial  of  issues,  according  to  the  mode ; — if  on 
'default  to  appea/r  or  plead,  after  appropriate  recitals  soaj:  and 
liie  court  having  heard  the  allegations  and  proof  of  the  plaint- 
iff*— concluding  recitals  as  in  other  cases.'] 

Oedered,  that  an  interlocutory  judgment  be  entered  herein 
which  shall  direct  as  follows  [take  in  directions  in  next  Form]. 
Enter :  [signature  of  judge  hy  initials  of  name  am,d  title.] 


Form  No.  1774. 
Interlocutory  judgment  to  admeasure  doiver.' 

[Title  of  court  and  action.  Hedtals  as  in  preceding  Form, 
adding:  and  the  court  having  heard  the  allegations  and  proofs 
of  the  parties,  and  directed  judgment  as  follows ;] 

It  is  ADjtTDGED,  1.  That  said  [plaintiff]  is  entitled^  to 
dower  in  the  real  property  of  her  late  husband  [naming  him,], 
which  is  hereinafter  particularly  described. 

2.  That  said  dower  be  admeasured  by  E.  F.,  Esq.,  of  , 

as  referee  [or,  M.  N.,  O.  P.  and  Q.  K.,  of  ,  three  reputa- 

ble and  disinterested  freeholders,*  hereby  appointed  commission- 
ers to  make  such  admeasurement].* 

[  Where  it  is  apprehended  that  sale  may  le  necessary,  may 
add:  If  it  is  not  practicable,  or  if,  in  the  opinion  of  such 
referee,  it  is  not  for  the  best  interests  of  all  the  parties  con- 
cerned, to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property  as  above  described,  that  he  report  that 

'  N.  T.  Code  Om.  Pro., §5  leOT.ieiT^         *  James  v.  Fields,  5  Eeiak.  (Tenn.), 

'  D  wyer  v.  Dwyer,  13  Mb.  Pr. ,  N.  394 
8.,  269.  ^  As  to  preference  of  lands  not 

^N.  Y.  Oode  Gw.  Pro.,  §  1607.  As  conveyed  with  warranty,  see  Price  ». 

to  what  is  interlocutory,  see  Raynor  v.  Price,  41  Hun,  486,  and  cases  cited. 
Raynor,  94  N.  T.,  248. 
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fact  to  this  court,  ■with  the  reasons  for  that  opinion,  and  all  the 
facts  relating  thereto.] 

3.  That  said  referee  report  his  [or,  commissioners  report 
their]  proceedings  to  the  court  on  the        day  of  next  [or, 

with  all  convenient  speed]. 

[If  damages  are  awarded:']  4.  That  it  is  hereby  referred  to 
R,  F.,  Esq.,  of  ,  to  [take  an  account  of  the  rents  and 

profits  from  the  said  property  for  the  six  years  last  past,  and 
ascertain  who  has  received  the  same,  and  to  ascertain  the 
plaintiff's  share  thereof,  and  to]  ascertain  the  damages  which 
plaintiff  is  entitled  to  recover  for  the  withholding  of  her 
dower  [may  state  which  rule  of  cornputation;  see  JV,  Y.  Code 
Civ.  Pro.,  §§  1 600, 1 601],  and  report  with  all  convenient  speed. 

5.  [May  direct  as  to  costs,  in  final  judgment,  and  on  what 
property  to  be  charged."]  The  property  above  mentioned  is 
bounded  and  described  as  follows :  [ficU  desdrijition.] 

[Authentication  hy  clerk.] 

Form  No.  1775. 
Oath  of  referee  or  commissioner,  in  dower. ' 

[Title  of  cov/rt  a/nd  action.] 
[  Venue.] 

R.  F.,  the  referee  [or,  M.  N.,  O.  P.  and  Q.  R.,  commission- 
ers], appointed  to  admeasure  dower  herein,  by  an  interlocutory 
judgment  dated  the         day  of  j  18    ,  being  duly  sworn 

[each  for  himself  J,  says :  that  he  will  faithfully,  nonestly  and 
impartially  discharge  the  trust  reposed  in  him  [if  hy  a  referee, 
directed  to  determine  any  other  question,  or  to  hea/r  and  deter- 
mine the  issues^  add],  and  will  faithfully  and  fairly  [try  the 
issues  and]  determine  the  questions  referred  to  him,  and  make  a 
just  and  true  report  according  to  the  best  of  his  understanding. 

[Jurat^  [Signature.] 

[File  with  the  derh  hrfwe  com,mencimg  duty.] 

Form  No.  1776. 
Report  of  referee  or  commissioners  admeasnring  dower.* 

[Title  of  court  and  action.] 

To  the  Court  of  [or,  to  Hon.  J.  K.,  county 

judge  of  county  of  ]. 

The  undersigned  R.  F.,  the  referee  [or,  M.  N.,  O.  P.  and 

1  N.  T.  Code,  m.  Pro.,  §  1608.  '  Id.,  §  1015.  » Id.,  §  1610. 
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Q.  K.,  the  commissioners — or,  M.  N.  and  Oi  P.,  a  majority  of 
the  eommissioners]  appointed  by  an  interlocutory  judgment 
herein,  dated  the  day  of  ,  18  ,  to  admeasure  the  plaint- 
iff's dower  in  the  property  therein  described,  respectfully  report : 

I.  Before  entering  upon  my  duties  I  took  and  filed  the  oath 
■prescribed  by  law. 

J  Or  if  the  report  is  hy  com,n\Assionersf\ 
.  The  undersigned  [or,  said  M.  N.  and  O.  P.,  together  with 
Q.  E.,  also  a  commissioner  appointed  by  said  interlocutory 
judgment]  met  together  in  the  performance  of  all  their  duties 
under  said  judgment;  and  before  entering  upon  their  duties 
took  and  filed  the  oath  prescribed  by  law. 

II.  On  the  day  of  ,18  ,1  appeared  \_or,  we  met] 
on  the  premises  described  in  the  said  interlocutory  judgment,  at 
the  ;  and  A.  B.  by  his  attorney  A.  T.,  and  i .  Z.  by 
his  guardian  G.  H^,  then  and  thefe  appeared  before  me  \pr,  us 
— or  annex  and  refer  to  jyroof  of  noUce  to  ajpear}. 

III.  Thereupon  I  [or,  we]  caused  a  survey  of  the  premises 
described  in  said  interlocutory  judgment,  to  be  made  in  the 
presence  of  said  parties,  a  map  of  which  is  hereto  annexed,  and 
marked  Exhibit  A. 

IV.  I  [or,  we]  thereupon  admeaStifed  and  laid  off  as  dower 
of  the  plaintiff  a  distinct  parcel  containing  the  one-third  part 
of  the  said  premises,  being  the  part  designated  on  said  map  by 
the  word  '•  Dower,"  which  said  parcel  is  bounded  and  described 
as  follows :  [description  hy  posts,  stones,  or  other  permanent 
monvments.']  In  making  said  admeasurement,  I  [or,  we]  took 
into  consideration  all  permanent  improvements  made  upon  the 
premises  in  the  judgment  described,  after  the  death  of  the 
plaintiff's  husband,  or  after  alienation  thereof  by  him,  and 
those  improvements  I  [or,  we]  awarded  [so  far  as  practicable] 
within  the  part  not  laid  off  as  above  to  the  plaintiff  [and  for 
such  of  said  permanent  improvements  as  dOuM  not  practically 
be  so  awarded  I  [or,  we]  made  a  deduction  from  the  part  which 
otherwise  would  have  been  laid  off  to  the  plaintiff,  of  acres, 
which,  in  my  [or,  our]  judgment,  is  a  deduction  proportionate 
to  the  benefit  whi<jh  she  will  derive  from  so  much  of  those 
improvements  as  is  included  in  the  part  laid  off  to  her. 

[Or  if  not  praoticable,  or  not  for  the  hest  interests  of  the 
parties  to  lay  off  a  distmct  parcel,  state  the  reasons  for  that 
opmion,  and  all  the  facts  relating  thereto.  8ee  Forms  im. 
Partition^ 

V.  The  items  of  my  [or,  our]  charges  herein  are : 
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[Ten]  days'  service  of  the  referee  at  $6  per  day  ^  [or, 

of  each  commissioner,  at  $5  per  day]* $ — 

Cash  paid  to  E.  S.,  surveyor,  for        days  actually  and 
necessarily  occupied    in    surveying,   laying  out, 

marking  and  mapping  the  premises,  at  $5  per  day,    

..Cash  paid  S.  S.  and  T.  S.,  assistants  employed  as  chain 
and  flag  bearers,  days  each,  actually  and 
necessarily  occupied  in  surveying  under  said  sur- 
veyor's direction,  at  $2  per  day  each ' 

Traveling  expenses  of  — 

Fees  for  administering  oath  or  affirmation  to  . .     

The  testimony  taken  by  us  in  reference  to  the  said  permar 
nent  improvements,  signed  by  the  witnesses  [and  the  docu- 
mentary evidence],  is  hereto  annexed. 

l^Date.l  [Signatures.] 

[Achnowledgment  or  p^oof;  see  Form  496.] 
[File  with  clerh] 


Form  No.  1777. 

Notice  of  motion  (or  order  to  show  cause)  to  confirm  report 
admeasuring  dower. 

[Move  the  court;  see  Forms  488, 491, /b/*  an  order:]  confirm- 
ing the  report  of  R.  F.,  referee  [or,  of  M.  N.,  O.  P.  and  Q.  E., 
commissioners],  appointed  by  the  interlocutory  judgment  herein 
to  admeasure  the  plaintiff's  dower  in  the  premises  therein 
mentioned,  and  overruling  the  exceptions  thereto,  and  for 
such  other  [die.]. 


Form  No.  1778. 
Order  confirming  report  admeasuring  dower. 

At  a  circuit  court   [or,  special 
term — (S)c./  see  Form  493, 
[Title  of  action.]  p.  4]. 

On  reading  and  filing  the  report  of  R.  F.,  the  referee  [or, 
M.  N..  O.  P.  and  Q.  R.,  commissioners]  appointed  to  admeasure 
plaintiff's  dower  herein,  filed  the  day  of  ,  18     [and 

on  proof  of  due  service  of  notice  of  this  motion  on  , 

attorney  for  Y.  Z.],  and  on  motion  of  A.  T.,  attorney  for  said 

"  N:.  r.  Code  Civ.  Pro.,  %  3296.  »  U.,  §  3299. 
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'i 

plaintiff,  and  after  hearing  for  tlie  defendant  Y.  Z.  [or 

no  one  appearing]  in  opposition  : 

Oedered,  that  said  report  [and  admeasurement]  be,  and  the 
same  is,  in  all  respects  confirmed ;    and  that  the  fees  and 
expenses  of  the  referee  [or,  commissioners]  are  taxed  at 
dollars  [or,  be  taxed  by  the  clerk  on  notice  to  j  ;  and 

that  final  judgment  may  be  entered  accordingly  [on  days' 

notice  of  settlement]. 
Enter :  [signature  of  Judge  hy  initials  of  name  amd  title.] 

Form  No.  1779. 

Final  jndgment  admeasuring  dowerj^or  fixing  annual  charges  . 
therefor.' 

[Title  of  court  and  action.] 

[Becitals  according  to  the  mode  of  trial,  or  default,  die, 
^(mtinu^ng  as  thus :]  And  the  report  of  the  referee  [or, 
commissioners]  appointed"  by  an  interlocutory  jndgment  duly 
made  and  entered  herein  on  the        day  of  ,  18    ,  having 

been  filed  on  the  day  of  ,  18     ,  whereby  it  appears 

that  the  property  mentioned  in  the  complaint  has  been  surveyed 
anda  map  annexed  to  said  report  as  a  part  thereof,^  and  that 
a  distinct  parcel  thereof,  hereinafter  described,  has  been  duly 
admeasured  and  laid  off  to  the  plaintiff  as  her  dower  [if 
damages  ha/i)e  been  recovered  or  reported,  recite  the  fact],  and 
the  costs  of  the  plaintiff  having  been  duly  adjusted  at 
dollars ;  Now,  after  hearing  A.  T.,  of  counsel  for  plaintiff,  and 
T.  Z.,  of  counsel  [or,  and  on  proof  of  due  notice  of  said  report 
and  this  application  for  judgment,  and  no  one  appearing]  for 
defendant  in  opposition,  and  on  motion  of  A.  T.,  attorney  for 
plaintiff: 

It  is  adjudged,  1.  That  said  report  and  admeasurement 
stand  confirmed. 

2.  That  the  premises  hereinafter  described  have  been  and 
are  admeasured  and  laid  off  to  the  plaintiff,  for  her  dower  as 
the  widow  of  ,  and  she  is  hereby  awarded  possession .  of 

the  same  during  her  natural  life,*  subject  to  the  payment  of  all 

]F.  T.  Code  Oi'O.  Pro.,  %  1613.    As    made.     James    «.  Fields,    5   Eeisk. 
to  judgment  for  an  annual  sum  when    (Tenn.),  394. 

admeasurement  cannot  be  made,  see         '  Agnew  v.  Lichten,  (III,,  1887) 
Molntyre  o.  Clark,  43  Hun,  353.  8  Western  Sep.,  344;  Fisher  v.  Clem- 

'Such  a  map  should  always  be    ents  (Fa.,  1887);  s.  c,  11  Fa,  Lorn 

Joumai,  373. 
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taxe&,  assessments  and  other  charges  accruing  thereupon  after 
she  takes  possession.*  Said  premises  hereby  awarded  are 
bounded  and  described  as  follows  :  [J'ull  SescrijpUon.'] 

[Or  if  it  has  been  rmorted  not  j/rasticahU,  or  not  for  the 
interests  of  all  the  parties,  to  admeasure  amd  lay  off  a  distinct 
parcel,  specify  sum  to  he  paid!'} 

3.  That  the  plaintiff  do  recover  from  the  defendant  \nwmmg 
him  if  one  cf  several^ — f  damiages  a/re  awa/rded:  the  sum  of 

dollars  damages  for  withholding  her  dower,  with] 
dollars  costs  *  of  this  action  [amounting  together  to 
dollars]. 

Enter:  \signatnire  of  Judge  hy  initials  of  name  and  title.'] 


Form  No.  1780. 
Consent  of  wido-w  to  accept  gross  gam." 

[J.  5  in  partition.  Form  1837  or  1838,  except  that  if  it  he  dcr- 
sired  that  the  value  shall  not  he  fixed  except  hy  sale,  substitute 
in  last  line,  for  "  ascertained  pursuant  to  law,"  the  words 
"  ascertained  after  sale  pursuant  to  law."] 

Form  No.  1781. 

Notice  of  motion  (or  order  to  show  cause)  for  leave  to  pay  widov 

a  gross  sum." 

[Title  and  recitals  {motion  before  the  court)  as  in  other  cases: 
see  Forms  488  and  4c91,pp.  1  and  3  of  this  Vol.,  stating  relief, 
as  thus:"]  for  an  order  \pr,  why  an  order  should  not  be  ma^] 

'  As  to  exception  in  case  of  mort-  compare  Bond  ti.  McNifE,  38  Super. 

gage  assumed  by  husband's  grantee,  Ct.  (J.  &  8.),  83,  as  to  tenancy  during 

see  Bartlett  «.  Musliner,  28  Sun,  235.  minority  of  another  person. 

^  J!f.  T.  Code  Civ.  Pro.,  §  1618.  For  effect  of  widow's  death  after 

'  Beeves  v.  Beeves,  5^111,  882.  consent,  see  Fulton  v.  Fulton.  8  Aib. 

<  As  to  when  costs  are  discretion-  Jff.  C,  210;  McKeen  ».  Fish,  33  fijtffl, 

ary,  compare  McKeen^.  Fish,  38  £«»,  28. 
28;  Kverson  v.  McMuUen,  45  id., 578.         « IT.  T.  Code  Civ.  Pro, §  1618.  An 

'  File  before   interlocutory  judg-  order  granting  this  motion  will  ter- 

ment  on  default,  or  before  commence-  minate  plaintiffs  case.    The  aflBdavit 

ment  of  trial ;  and  serve  copy  with  will  state  the  object  of  action  and  the 

notice  of  filing  on  each  adverse  party  proceedings,   including  filing  of  Ms 

who  has  appeared  or  who  appears  pendens,  sufficiently  to  show  that  ap- 

after  filing.    If.  T.  Code  Oie.  Pro.,  plication  for  sale  is  not  premature,  and 

g  1617.  the  fact  of  consent  annejring  copy, 

Not  applicable  where  the  estate  is  and,  unless  reference  is  to  be  had, 

•not  for  life,  but  for  widowhood  only,  evidence  of  age  of  widow,  on  which 

Scheu  V.  Lehning,  31  Hun,  183.    But  the  court  can  compute  the  sum. 
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granting  this  defendant  leave,  in  case  a  sale  of  said  premises  be 
directed,  to  pay  to  plaintiff  a  gross  sum  to  be  ascertained  par- 
Euant  to  law  under  said  consent,  in  full  satisfaction  and  dis- 
charge of  her  dower  right  claimed  in  this  action,  and  for  such 
other  and  further  relief  as  may  be  just. 


Form  No.  1782. 
Interlocutory  judgment '  for  sale  to  pay  dower. 

[Title  and  recitals,  as  i/n  other  cases;  reciting  also  that 
jplaintii^^s  consent  to  accept  a  gross  sum  in  lieu  of  dower  to  he 
aseertatned  {after  sale),  pursuant  to  law,  has  been  file^;  and 
that  the  referee  has  reported  that  a  distinct  parcel  of  the 
property  cannot  le  admeasured  and  IdJid  off  to  the  plaintiff' 
without  material  injury  to  the  interest  of  th^ parties;  and  that 
the  referee  has  reported  as  to  liens.'] 

It  is  ADJUDGED,  1.  That  said  report  stand  confirmed. 

2.  That  the  plaintiff,  as  widow  of  0.  B.,  is  entitled  to  dower 
in  the  premises  hereinafter  described. 

3.  {May  recite  title  as  thus:]  That  W.  Z.  and  Y.  Z., 
children  of  C.  B.,  deceased,  mentioned  in  said  complaint  and 
report,  are  seized  of  said  premises,  with  the  appurtenances,  as 
tenants  in  common,  subject  to  the  dower  aforesaid  [and  also 
strhject  to  have  their  estate  and  interest  in  said  premises  divest- 
ed by  the  execution  of  the  power  of  sale  in  the  will  of  the  said 
0.  B.,  deceased,  to  carry  out  the  trusts  in  the  said  will  men- 
tioned]. 

4.  That  the  said  children  of  the  said  C^  B.  are  each  seized 
of  one  undivided  part  thereof,  subject  as  aforesaid. 

[5.  That  the  executors,  upon  the  sale  of  said  premises  and 
the  payment  of  costs  and  expenses  of  sale  and  satisfaction  of 
dower,  are  entitled  to  receive  the  whole -residue  of  the  proceeds 
of  said  sale  for  the  purposes  of  the  trusts  created  in  and  by  said 
will.] 

{As  to  direction  for  sale^  see  Pa/rtition,  Form  1840.] 
(i.  That  upon  the  confirmation  of  the  sale  so  to  be  made, 
each  party  to  the  action  and  every  person  deriving  title  from, 
through  or  under  a  party  after  the  filing  of  the  judgment-roll  in 

'  Jr.r.Co£?«OT». /Vo.,§§1619-1633.    sale  and  direct  a^  to  distribution  of 
The  order  for  interlocutory  judgment    proceeds.   §  1&34. 
may  "be  adapted  from  this  and  Form         2  j^s  to  direction  concerning^a  prior 
177a  "Final  judgment  will  confirm  the    lien,  if  any,  see  N'.  Y)  Code  Civ.  Pro., 

i  1633. 
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[or,  of  the  notice  of  the  pendency  of]  this  action,  be  barred  oi 
and  from  any  right,  title  or  interest  in  or  to  the  property  sold. 
7.  The  premises  so  to  be  sold  are  bounded  and  described  as 
follows :  [jull  deseription.l 

[Iiej)ort  of  sale  by  referee;  see  CJmpter  X  F/.] 


Form  No.  1783. 
Order  for  final  judgment  upon  sale  to  pay  dower. 

At  a  special  term  \or,  circuit — 
cfec./  see  Form  493,  p.  4]. 
\Title  of  ad/ion.] 

This  cause  having  been  regularly  brought  on  for  final  hear- 
ing and  judgment  upon  the  pleadings,  interlocutory  judgment 
and  report  of  sale  by  E.  F.,  the  referee  [or,  sheriff],  pursuant 
thereto,  filed  the  day  of  ,  18     \_and  recite  any  other 

papers  used — and  on  reading  and  filing  proof  of  due  notice  of 
this  application  given  to  Z.  T.,  attorney  for  defendant],  and 
after  hearing  A.  T.,  of  counsel  for  plaintiff,  and  Z.  T.  [w,  no 
one  appearing],  for  defendant  in  opposition,  and  due  delibera- 
tion being  had  ;  Now,  on  motion  of  A.  T.,  attorney  for 
plaintiff : 

It  is  oedeeed  and  adjudged,  1.  That  said  report  be  and 
the  same  hereby  is  confirmed. 

2.  That  the  said  referee  [w,  sheriff]  pay  and  distribute  said 
proceeds  of  sale  as  follows :  \direct  in  detadl.'] 

3.  That  each  party  to  this  action,  and  every  person  deriving 
title  from,  through  or  under  a  party  after  the  filing  of  the 


judgment-roll 


of  and  from  a 
erty  sold, 


or,  after  the  filing  of  the  notice  of  the  pendency 


of  this  action  hereinbefore  mentioned],  be  and  hereby  is  barred 


1  estate,  right,  title  or  interest  in  or  to  the  prop- 


SECTION  III 
Peooeedings  Peculiae  to  Ejectment,  &o. 


■^j 


FoRi:s.  (1786.)  Entry  of  verdict  in  an  action 

(1'784.)  A6Bdavit  to   move  &r  new  for  land  (ejectment), 

trial  in  ejectment.  (1787.)  Judgment  in  ejectment. 

(1788.)  Order  thereon.  (1788.)  The  same— where  plaintiff's 

title  expired  before  trial. 
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Form  No.  1784. 
Affidavit  to  move  for  new  trial  in  ejectment.' 

[Tiik  of  court  and  action.] 
[  Venue.l 

T.  Z.,  being  duly  sworn,  says  : 

I,  That  he  is  the  defendant  ^  above  named. 

II.  That  this  action  is  ejectment  for  [here  Iriejh/  designate 
ihe  premises],  but  is  not  founded  on  a  right  of  entry  for  non- 
payment of  rent,  nor  an  allegation  of  rent  in  arrear.*  And 
this  defendant  was  personally  served  with  the  summons  within 
the  State  [or,  appeared]  and  answered.* 

in.  State  mode  of  trial,  c&c,  as  thus:]  That  the  issues 
raised  by  said  answer  were  tried  [at  circuit]  in  the  county  of 
,  on  the  day  of  j  18     ,  before  Mr.  Justice 

J,  K.  and  a  jury;  and  a  verdict  rendered  for  ,  upon 

which  judgment  in  this  action  was  first  entered '  in  the  office 
of  ,  on  the         day  of  ,18     .     Said  judgment  was 

against  deponent,  and  the  judgment-roll  was  filed  in  said  ofl3ce 
on  the  day  of  ,  and  within  [three]  years  past. 

rV.  That  all  costs  and  damages  included  in  said  judgment 
have  been  paid  to  plaintiff. 

[Or,  if  tmpaid,  state  as  thus :]  IV.  That  said  judgment 
included  dollars  costs  ;  but  no  damages  for  withholding 

the  premises  other  than  the  value  of  rents  and  profits  or  use 
and  occupation  [except  the  sum  of  dollars],  which  costs  [or, 
which  damages  and  costs,  amounting  together  to  dollars] 

deponent  is  ready  and  willing  to  pay  on  obtaining  a  new  trial.* 

V.  That  no  previous  application  for  a  new  trial  herein  has 

'  Not  applicable  in  an  equitable  or  '  If  heir,  devisee  or  assignee,  state 

statutory  action  to  test  the  validity  the  fact,  and  when  and  how  he  be- 

of  a  will.    Marvin  v.  Marvin,  11  Abb.  came  such.   See  Howell  v.  Leavitt,  90 

iV.,  K  8.,  103;  B.  p.,  Truitt  v.  Tru-  JV.  T.,  238. 

itt,  37 /mi.,  514  (specific  performance  *  Compare  Christie  v.  Blooming- 

or  creditor's  action);  Over  v.  Moss,  41  dale;  18  How.  Pr.,  12,  with  N.  T.  Code 

id.,  463  (summary  proceedings).  Citi.  Pro.,  §§  1525,  1538. 

The  first  application,  being  matter  *  N.  7.  Code  Oiv.  Pro.,  §§  1528, 

of  right,  is  ex  pa/rte.     Whitlock  v.  445. 

Vancleave,  89    Ind.,  511.    On    the  "  Chautauqua  Co.  Bk.  v.  White,  23 

second,  give  notice.    N.  T.  Code  Cvo.  N.  T.,  347. 

•Pro..  §§  1535,  1536.    [f  practicable,  '  This  is  a  strict  condition.  David- 
serve  the  party.    See  Vol.  I,  p.  409,  son  u  Lamprey,  16  Minn.,  445;  Setz- 
&c.    The  order  may  still,  as  formerly,  ke  v.  Setzke,  131  III,  30;  s.c,  11  North- 
be  made  before  judgment.    Post  t>.  eastern  Sep.,  915. 
Moran,  612btc.  iV-.,ia3.  - 
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been  made  [or  if  made,  state  what,  anct  if^  previous  mpliea- 
tion  was  gram,ted,  state  facts  showing  that  justice  will  be  pro- 
moted and  the  ri^ts  of  the  pa/Hies  more  satisfactorily  ascer- 
tained and  established  by  a  second  new  trial}} 

[Jurat.]  [Signapure.] 

Form  No.  1785. 
Order  for  new  trial  in  ejectmmit. 

[Title  {court  order)  and  recitals  according  to  the  case.] 

Oedeeed,  that  the  judgment  herein,  entered  in  the  office  of 
the  clerk  of  ,  be  and  the  same  is  hereby  vacated  [or,  the 

judgroent  to  be  entered  herein  shall  be  vacated  at  any  time  with- 
in three  years  from  the  day  of  ,18  ],  and  the  motion  for 
a  new  trial,  as  of  course  under  the  statute,  be  granted,  upon  the 
payment  by  T.  Z.  to  the  plaintiff  [or,  his  attorney — unless  made 
before  judgment,  add:  within  days  after  the  date  of  this 

order],  of  the  sum  of  dollar^,  being  all  the  costs  and  all 

damages,  other  than  for  rents  and  profits  or  for  use  and 
occupation,  awarded  by  said  judgment,  together  with  interest 
thereon  from  the        day  of  »  18    ,  until  such  payment. 

Enter :  [signature  of  judge  by  initials  <fname  and  title,] 


Form  No.  1786. 
Entry  of  verdict  in  an  action  forjand  (ejectment). 

This  ELCtion  being  brought  to  trial  before  a  jury,  they  find 
a  verdict  upon  all  the  issues  of  fact  in  favor  of  the  plaintifl', 
for  the  premises  claimed  in  the  complaint^  [o?- */^ /w  apart 
only,  describe  the  land  /  or,  for  one  equal  undivided  haQ  pf 
the  premises,  dhc],  to  hold  in  fee  [^or  otherwise,  specif yiing  the 
nature  of  the  tenure^];  [if  damages  a/re  awao'ded,  add:']  and 
they  assess  the  damages  which  the  plaintiff  is  entitled  to  re- 

'  Phyf&D.  Masterson,  45  Super.  Ct.  Pensacola  Ice  Co.  v.  Perry,  120  U.  8., 

(J.  &  8.),  338.  818. 

'  Under  the  Florida  statute,  requir-  If  the  verdict  is  excessive,  plaintiff 

ing  the  verdict  to  state  the  quantity  may  remit  as  to  part,  as  in  case  of  a 

of  the  estate,  and  describe  the  land  by  money  judgment.  Keen  «).  Schnedler, 

metes,  bounds,  and  number  of  lot,  or  6  West.  Sep.,  851. 

other  certain  description,  judgment  '  JV.  T.  Oode  Civ.  Pro.,  §  1519; 

was  reversed  for  omission  to  do  so  in  Reformed  Ch.  «.  Schoolcraft,  65  N. 

r;,134;  rev'g  5i/»»«.,a06. 
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cover  from  the  defendant  T.  Z.,  by  reason  of  the  withholding 
of  the  same,  at  dollars  [if  recovery  was  hy  reason  of  non- 

payment of  rent,  add:  and  they  find  that  the  amount  of  rent 
m  arrears  to  the  plaintiff  is  dollars  ^]. 


Form  No.  1787. 
Judgment  in  ejectment  (or  equitable  action  for  real  property). 

{Title  and  recitals.     See  other  Forms.\ 

It  is  adjudged  that  plaintiff'  \or  in  case  of  an  inter- 
•amor^  the  defendant  W.  X.]  is,  and  at  and  before  the  com- 
mencement of  this  action  was,  the  owner  in  fee  \pr,  for  his 
own  life — vr,  im  the  life  of  M.  N.  of  , — or,  possessed  of 

a  term  of  years  from  the  day  of  ,18     ],  in  the 

hereinafter  described  premises  \or,  of  an  undivided  share  in 
the  hereinafter  described  premises],  and  is  entitled  to  recover 
possession  thereof  from  the  defendant  Y.  Z.,  together  with 
dollars  *  \pr,  and  to  recover  dollars  from  the  defendant 

W.  X.]  as  damages'  for  the  withholding  thereof,  together 
with  dollars,  his  costs  ®  of  this  action,  amounting  in  all 

to-  dollars.     The  premises  above  mentioned  are  bounded 

and  described  as  follows :  \_full  description^  mentuming  any 
existing  qualifications,  such  as  easements,  c&c] 

{The  descri/ption  should  he  ddequaia  to  enable  the  sheriff  to 
identify  the  premises  without  reference  to  other  papers.'] 

'  N.  T.  Code.  OvD.  Pro. ,  §  1507.  made  from  this  sum  before  entyy  of  the 

'  K  T.  Code  Civ.  Pro.,  §§  1519,  judgment.    Scott  v.  Reese,  38  Wise., 

1534 ;  Koon  «.  Nichols,  63  III.,  163.  636.    See  Clute  ».  Emmerich,  26  Mun, 

« Donner  «.  Palmer,  45  Gal.,  180.  10 ;  Smith  v.  Robertson,  89  N.  T., 

*  In  the  absence  of  statute  this  555. 
award  of  possession  is,  in  itself,  with-         *  Costs  are  of  right  if  the  action 

out  the  preceding  declaration  of  title,  was  triable  by  jmy  as  of  right.    If. 

sufficient  as  establishing  the  title  in  T.  Code  Civ.  Pro.,  §  3238.    If  the  ac- 

issue  in  the  pleadings.      Cagger  «.  tion  was  equitable  they  are  discre- 

Lansing,  64  iVi  Y.,  417.  tionary.    Law  v.  McDonald,  9  Sun, 

The  old  form  included  an  award  33. 
of  a  writ  of  possession,  but  this  it  is         '  Metes  and  bounds  are  not  always 

no  longer  necessary  to  insert,  for  the  essential.     A  description  by  name, 

statute  ^ves  execution.  where  the  property  is  well  known, 

-'  This  includes  rents  and  profits  may  in  some  cases  be  sufficient.    Gla- 

and  use  and  occupation,  if  any  are  cier  Mountain  Silver  Mining  Co.  v. 

recoverable.    K   T.  Code  Civ.  Pro.,  Willis,  137  U.  8.,  471.  As  to  descrip- 

§§  1497,  1531.    Compare  Wallace  v.  tion  of  unexpired  term,  see  Carroll  v. 

BerdeE,  101 W.  T.,  13.  If  there  is  a  de-  Carroll,  16  How.  U.  S.,  375. 
duction  for  improvements  it  should  be 
Vol.  11—59 
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Form  No.  1788. 
The  same — where  plaintiff's  title  expired  before  trial.' 

It  is  adjudged  that  plaintiff  recover  of  the  defendant 
dollars  damages  for  the  withholding  of  the  premises  described 


day  of 


in  the  complaint  prior  to  the 
plaintiff's  title  expired,  and 
amounting  in  all  to 
said  premises,: 

It  is  adjudge,  that  the  defendant  go  without  day 


when  the 


dollars  costs  of  this  action, 
dollars.    And  as  to  possession  of 


SECTION  IV. 
Pkoceedings  Peculiae  to  Foeeclosijee, 


FoEMS.  (l'?99-) 

(iVsg.)  Judgment  for  foreclosure  and 

sale.  (1800.) 

(1T90-1Y95.)  Statements  suitable  to        (1801.V 

insert  in  foregoing  Form.  (1802.) 

(1796.)  Notice  of  claim  to  surplus  in 

foreclosure.  (180S.) 

(1'79'7.)  Affidavit  to  move  for  refer-        (1804.) 

ence. 
(1798.)  Notice  of  motion  (or  order  to 

show  cause)  for  reference. 


Certificate  by  clerk  to  the 
appearances  and  claims. 

Order  of  reference  of  clauns. 

Beport  of  referee. 

Notice  of  juotion  for  payment 
out  of  surplus. 

Order  (final)  as  to  surplus. 

Bequest  to  clerk  to  docket 
judgment  for  deficiency, 


Form  No.  1789. 
Judgment  for  foreclosure  and  sale.' 

[Title  of  eourt  and  action,  na/mvng  all  the  parties."} 

Upon  the  summons  and  complaint  [and  answer]  duly  filed 


1  m  r.  Code  Civ.  Pro.,  §  1520,  for- 
merly 3  N.  T.  S.  S.,  308,  §  31.  This 
applies  wherever  plaintiff  s  title  ceases 
to  exist  hef  ore  trial,  by  its  own  limit- 
ation, or  otherwise.  And  it  Is  not  ne- 
cessary to  file  a  supplemental  answer 
to  enable  defendant  to  avail  himself 
of  this  provision.  Lang  v.  WUbra- 
ham,  3  Duer,  171. 

'  If  entered  on  default,  an  order 
for  judgmentwillbemade  with  sub- 
stantially the  satae  recitals  as  in  this 
Form,  except,  of  course,  the  recital 
that  an  order  for  judgment  has  been 
made. 

If  rendered  on  a  trial  of  issues,  a 
decision  by  the  judge  or  report  by 


the  referee  will  be  made,  stating  the 
findings  of  fact  and  law  and  directing 
judgment.  In  each  case,  where  there 
IS  nothing  special  in  the  judgnient,'it 
is  usual  to  state  the  conclusion  "of  law 
and  direction  in  these  words  :  "  That 
the  plaintiff  is  entitled  to  the  usual 
judgment  of  foreclosure  and  sale  of 
the  said  mortgaged  premises,  with 
judgment  for  deficiency,  if  any  there 
shaU  be,  against  the  defendant  W. 
X.  And  I  direct  judgment  accord- 
ingly, with  costs  to  the  plaintiff." 

For  recitals  of  judgment  on  deci- 
sion after  trial  of  the  issues,  see  Form 
1621. 
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b  this  action,  and  on  re&dmgi[and  if  not  already Jiled,  add : 
and  tiling]  the  affidavit  of  M.  %.,  verified  the  day  of  , 
18  ,  and  notices  of  appearance  showing  that  each  and  all  of 
the  defendants  herein  [except  T.  Z.]  have  been  duly  person- 
ally served  with  the  summons  in  this  action  within  this  State, 
or  naye  voluntarily  appeared  therein  land,  -if  any  are  excepted, 
state  service  hy  publication  or  suistitution;  see  Form  1(521]. 
And  on  reading  and  filing  the  affidavit  of  A.  T.,  attorney  for 
the  plaintiff,  verified  the  day  of  ,  18    ,  showing 

that  more  than  twenty  days  have  elapsed  since  said  defendants 
were  so  served  and  appeared,  and  their  time  to  answer  has 
expired  and  no  demurrer  or  answer  has  been  put  in  [except 
the  answer  of  the  defendant  U.  V.,  who  is  an  infant,  and 
whose  answer  by  his  guardian  does  not  deny  any  material 
allegation  of  the  complaint] ;  and  showing  that  the  summons 
and  complaint  in  this  action,  and  due  notice  of  the  pendency 
of  this. action,  were  duly  filed  in  the  oflUce  of  the  clerk  of  the 
I  county  of  ,  on  the  day  of  ,18;*  and  an 

'  order  of  reference  having  been  made  to  compute  the  amount 
due  to  the  plaintiff  upon  the  bond  and  mortgage  set  forth  in 
the  cpmplaint  [and  if  any  of  defendants  are  infmits,.  ha/oing 
put  in  general  answer,  or  are  absentees,  add:  and  to  take 
proof  of  the  facts  and  circumstances  stated  in  the  complaint, 
and  to  examine  the  plaintiff  or  his  agent  on  oath  as  to  any 
payments  made,  and  which  ought  to  be  credited  on  said  bond 
and  mortgage],  f  and  on  reading  and:  filing  the  report  of  the 
referee  named  in  the  order  of  reference,  by  which  report, 
bearing  date  the  day  of  ^  18    ,  it  appears  that 

dollars  was  due  thereon  at  the  da,te  of  said  report.  %  Now,  on 
motion  of  O.  P.,  attorney  for  the  plaintiff: 

It  is  adjudged,  that  [the  report  of  said  referee  be  and  the 
same  is  hereby  confirmed,  and  that]  the  mortgaged  premises 
described  in  the  complaint  in  this  action  as  hereinafter  set 
forth,^  or  so  much  thereof  as  may  be  sufficient  *  to  raise  the 

■' The  premises  and  the  interest  to  qf  1884.    That  this  is  not  essential, 

be  sold,  it  a  partial  interest,  should  be  See,  contra,  Barger  c.  Buckland,  28 

described  or  designated.     Kibbe  n.  Qratt.  (Va.),  6^. 

Thompson,  5   Bias.,  336 ;    Hurtt   v.  If  a  party  desires  an  easement  or 

Grane,  36  Md.,  29;  Cromwell  ®.  Hull,  other  claim  superior  to  the  mortgage 

97  JK  Z,  309.  proteote.d,  he  should  ask  to  have  the 

The  judgment  should  contain  a  decree  framed  accordingly.    Rector, 

description  without  relying  on  a  mere  &c.,  of  Christ  Church  ®.  Mack,  93  N. 

reference  to  the  description  in  the  T.,  488 ;  rev'g  35  Hun,  418. 

pleadings.    Pumphrey    v.    Rafiferty,  *  Kjtby  v.  Childs,  10  Earn.,  639 

(McL  5,  1884)  5  Ky.  L.  Sep.  &  J.,  (holding  omission  of  this  qualification 

W3,  mr-N.  T.  Gm.  JS^leg,  No.  61,  npt  groaad  of  reyeraal). 
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amount  so  found  and  reported  due  *  to  the  plaintiff^  for  prin- 
cipal, interest,  and  costs,  together  with  the  expenses  of  sale 
l^and  if  taxes,  insurance,  c&c,  are  recovered,  mwy  add:  taxes, 
assessments,  insurance  premiums,  and  interest  thereon  *],  and 
which  may  be  sold  separately  *  without  material  injury  to  the 
parties  interested,  be  sold  by  public  auction,  in  ,  in  the 

county  of  ,  by  or  under  the  direction  of  the  sheriff  of 

said  county  [w,  by  or  under  the  direction  of  E.  F.,  who 

is  hereby  appointed  referee  for  that  purpose] ;  that  the  said 
sheriff  \pr,  referee]  give  public  notice  of  the  time  and  place  of 
such  sale,  according  to  law,  and  the  practice  of  this  court ;'  that 
the  plaintiff  or  any  other  party  to  this  action  may  become  a 
purchaser  on  such  sale;*  that  the  said  sheriff  \or,  referee] 
execute  to  the  purchaser  or  purchasers  a  deed  or  deeds  of  the 
premises  sold ;  ||  that  out  of  the  proceeds  of  the  sale,  after 
deducting  the  amount  of  his  fees  and  expenses '  on  such  sale, 
and  any  lien  or  liens  upon  said  premises  so  sold,*  at  the  time  of 


'  In  order  to  constitute  a  final 
judgment  or  decree,  the  sum  due 
must  be  found.  Burlington,  &c.,  Co. 
•0.  Simmons,  123  U.  8.,  53,  and  cas. 
cit.;  Tompkins  v.  Wiltberger,  56111., 
385. 

As  to  sums  falling  due  pending 
the  suit,  see  Howe  v.  Lemon,  87 
Mich.,  164. 

'  That  the  court  may  in  a  proper 
case  apportion  the  amount  between 
several  plaintiffs,  see  Gorham  v.  Far- 
son,  119  IU..4:25;  a  c,  8  West.  Sep.,  697. 

8  Sidenberg  «.  Ely,  11  Ahh.  N.  C, 
354;  s.  c,  90iy:  r.,  257. 

*  Where  the  rights  of  the  defend- 
ants are  not  set  out  in  the  pleadings, 
and  the  plaintiff's  right  to  foreclose  is 
not  questioned,  the  court  cannot, 
upon  the  answer  of  one  defendant, 
and  without  notice  to  others  who  own 
other  parcels,  settle  the  order  of  sale. 
Eathbone  v.  Clark,  9  Paige,  648;  s.  P.. 
N.  Y.  Life  Ins.  &  Trust  Co.  v.  Cutler, 
3  Band/.  Ch.,  176. 

'  Directions  as  to  order  of  sale  the 
court  have  power  to  give  in  the  judg- 
ment. The  usual  course  is  either  to 
direct  the  sale  to  be  in  the  inverse  or- 
der of  alienation  and  according  to 
equity,  as  between  the  parties  (see 
Form  1795) ;  or  to  appoint  a  referee 
to  sell,  and  he  may  apply  the  rules  of 
efliiity ;  or  to  order  a  reference  to  de- 
termine the  equitable  order  for  sell- 
ing. Erie  County  Bk.  ■».  Hoop,  80  Jit. 
¥.,  581;  Zabriskie  v.  Salter,  80  id., 


555;  Coles  v.  Appleby,  87  id.,  114; 
Bernhardt  v.  Lymburner,  85  id.,  173; 
Bowne  v.  Lynde,  91  id.,  93;  Kirby  v. 
Childs,  10  Kan.,  689;  Knickerbocker 
».  Eggleston,  3  JBbw.  Pr.,  180;  Winans 
c.  James,  11  Sep.,  586. 

"  This  usual  clause  does  not  protect 
a  trustee  who  purchases  for  his  own 
benefit.  Fulton  v.  Wiitney,  66  N.  7., 
548;  aflJ'g  5  Hun,  16.  See,  also,  K 
T.  Code  CiD.  Pro.,  §1679;  and  James 
V.  Cowing,  83  N.T.,  449;  rev'g  17 
Ban,  356. 

For  form  of  direction,  allowing 
sale  on  credit,  see  Brush  v.  Shuster,  3 
Abb.N.CriZ. 

'  By  N.  T.  Code  Civ.  Pro.,  %  1676, 
this  phrase  includes  taxes,  assess- 
ments, &c.  , 

^  Judgment  in  foreclosure  must 
specify  all  the  liens,  if  any,  prior  to 
the  mortgage,  which  the  referee  is  to 
provide  for.  Bache  w.  Doscher,  67  N. 
Z,  439;  affi'g  41  Super.  Oi.  (J.  &  B.\ 
150.  Compare,  as  to  testing,  such 
liens,  Friedrich  «.  Brewster.  36  Sun, 
236  ;  Simms  ».  Voght,  94  K  T.,  654; 
Browning  ».  O'ConneU,  4  Month.  L. 
Bui.,  9.  That  the  judgment  may  al- 
so provide  for  payment  of  insurance 
premiums  until  sde,  see  Northwestern 
Mut.  Life  Ins.  Co.  v.  Drown,  51  Wise., 
419;  8.  c,  .10  Ins.  Law  J.,  377. 

Correction  of  error  in  these  direc- 
tions must  be  sought  before  sale. 
Fleishhauer  v,  Doellaer,  9  Aob,  N,Ot 
373. 
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Bucli  sale,  for  taxes  or  assessments,  he  pay  to  the  plaintiff  or 
his  attorney,  the  sum  of  dollars  adjudged  to  the  plaintiff 

for  costs  and  charges  in  this  action,  with  interest  from  tlie  date 
hereof ;  and,  also,  the  amount  so  reported  due  §  as  aforesaid, 
together  with  the  legal  interest  thereon,  from  the  date  of  the 
said  report ;  or  so  much  thereof  as  the  purchase-money  of  the 
mortgaged  premises  will  pay  of  the  same;  and  that  he  take  a 
receipt  of  the  plaintiff  or  his  attorney  for  the  amount  so  paid, 
and  file  the  same  with  his  report  of  sale ;  and  that  the  pur- 
chaser or  purchasers  at  such  sale  be  let  into  possession  ^  of  the 
premises  on  production  of  the  deed  [and  a  certiiied  copy  of 
the  order  confirming  the  report  of  sale*].  That  the  said 
sheriff  [or,  referee]  deposit  the  surplus  money  (if  any)  within 
five  days  after  the  same  shall  be  received  and  be  ascertainable, 
[in  the  city  of  New  York,  say ;  with  the  chamberlain  of  the 
said  city ;  and  in  other  counties,  say ;]  with  the  treasurer  of 
said  county,  subject  to  the  further  order  of  the  court,'  and 
take  a  receipt  therefor,  and  file  the  same  with  his  report ;  ^  that 
he  make  a  report  of  such  sale,  and  file  it  with  the  clerk  of  this 
court  with  all  convenient  speed. 

And  it  is  further  adjudged,  that  if  the  proceeds  of  such 
sale  be  insufficient  to  pay  the  amount  so  reported  due  §  to  the 
plaintiff,  with  the  interest  and  costs  as  aforesaid,  the  said 
sheriff  [or,  referee]  specify  the  amount  of  such  deficiency  in 
his  report  of  sale ;  and  that  the  defendant  Y.  Z.  pay  the  same 

As  to  waiver  of  the  enforcement  purchasers  of  said  mortgaged  prem- 

of  this  provision,  see  Mutual  Life  Ins.  ises  at  such  sale  be  let  into  possession 

Co. «.  Sage,  28  Ekn,  595;  41  id.,  535.  of  such  parts  thereof  as  shdl  be  pur- 

'  Stimson  v.  Arnold,  5  Abh.  N.  C,  chased  by  them  respectively,  and  that 

377;  Murphy  «.  Abbott,  (June,  1888)  any  of  the  parties  in  this  action  who 

16  Ohkago  Legal  News,  68 ;  Sheehan  may  be  in  possession  of  said  premises, 

«.  Mayer,  41  Hun,  609  ;    Myers  ®.  or  any  part  thereof,  which  may  be 

Manny,  63  III.,  311.  sold,  and  any  person  who,  since  the 

Under  this  clause,  without  any  di-  commencement  of   this  action,  has 

rection  as  to  rents  and  profits  mean-  come   into   possession   of   them,  or 

while,  the  owner  of  the  equity  of  re-  either   of   them,  deliver   possession 

demption  continues  entitled  thereto  thereof  to  such  purchaser  or  purchas- 

up  to  the  time  of  delivery  of  deed  ers,  on  production  of  the  sheriff's 

(Mitchell  ®.  Bartlett,  51  N.  Y.,  447 ;  deed  for  such  premises,  and  a  eerti- 

Gilman  v.  Illinois,  &c.,  Tel.  Co.,  91 U.  fled  copy  of  the  order  confirming  the 

8.  (1  Otto),  603),  if  no  receiver  has  report  of  such  sale,  after  such  order 

been  appointed  (Nealis  «.  Bussing,  9  has  become  absolute. 

Bciy,  305) ;  but  subject  to  apportion-  »  For  direction,  on  foreclosure  after 

ment  under  the  statute.     Matter  of  owner's  death,  to  pay  to  the  surrogate, 

Eddy,  10  Abb.  N.  01,  396.  under  N.  T.  L.,  1867,  c.  658.  N.  T. 

^  The  words  in  brackets  are  usual.  Code  Civ.  Pro.,  §  2798,  see  White  ». 

but  the  direction  prescribed  by  the  Poillon,  25  Hun,  69. 

rule  of  court  contemplates  possession  ^  For  these  directions  as  to  the 

on  production  of  the  deed.  sale,  see  N.  T.  Gen.  Rules,  No.  61,  of 

The  usual  form  of  decrees  as  to  1888;    but  the  court  may  specially 

this  point  was  that  the  purchaser  or  ■  direct  otherwise. 
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to  the  plaintiff,  -with  interest  from  the  date  of  such  repoErt ;  • 
and  that  plaintiff  have  execution  therefor.^ 

Tf  And  it  is  further  adjudged,  that  the  defendants,  and  all 
persons  claiming  under  them,  or  any  or  either  of  them,  after 
the  filing  of  the  aforesaid  notice  of  pendency  of  this  action,  be 
forever  barred  and  foreclosed  *  of  all  right,  title,  interest,  and 
equity  of  redemption  in  the  said  mortgaged  premises  so  sold, 
or  any  part  thereof. 

The  following  is  a  description  and  the  particular  bounda- 
ries of  the  premises  to  be  sold,  as  hereinbefore  directed :  [insert 
description.*] 


STATEMENTS  SUITABLE  TO  INSERT  IN  FOREGOING  FORM. 

1790.  WTwre  part  only  is  due,  and  tTie  premises  can  be  sold  in  pa/reels  ; '  as 
in  last  Form,  on  p.  931j  substituting  for  the  words  between  the  f  and  %  •]  and  aUo 
to  ascertain  the  situation  of  said  mortgaged  premises,  and  whether  the  same 
can  be  sold  in  parcels  ■without  injury  to  the  interests  of  the  parties ;  and  if  such 
referee  would  he  of  the  opinion  that  the  premises  cannot  be  sold  in  piarcels 
without  Injury  to  the  interests  of  the  parties,  then  that  he  report  his  reasons 
for  such  opinion. 

On  reading  and  filing  said  report,  from  which  it  appears  that  there  was 
actually  due  to  the  said  plaintiff,  at  tie  date  of  said  report,  for  said  principal 
and  interest,  the  sum  of  dollars,  iand  the  whole  amount  secured  by  ami 

unpaid  upon  said  bond  and  mortgage,  with  interest  thereon,  to  the  date  of 
said  report,  is  the  sum  of  dollars;  and  that  said  premises  can  be  sold  in 

'   Sustained   by    Springsteene   v.  there  cannot  be  a  decree  over  against 

Gillett,   30  Hun,  363 ;  McCarthy  v.  his  heirs,  or  personal  representatives 

Graham,  8  Paige,  480.  for  a  deficiency,  because  such  decree 

The  power  to  give  judgment  over  was  authorized  only  when  the  balance 

for  deficiency  is  piu-ely  statutory,  was  recoverable  at  law. 

Dunkley  v.  Van  Buren,  3  Johns.  Oh.,  Express  award  of  execution  is  us- 

330 ;  3  2V.  r.  M.  8.,  191,  ^152;  JV.  Y.  uaj,  and  is  proper  (Leary  b.  Leary,  68 

Code  Civ.  Pro.,  §  1627.  Wise.,  663;  s.  c,  33  Northw.Bep..  628), 

2  Where  the  judgment  is  in  this  but  not  essential,  because  the  statute 

form,  and  there  proves  to  be  a  defl-  gives  the  right  to  issue  execution  on 

ciency,  no  application  to  the  court  is  a  money  judgment, 

necessary,  either  for  confirmation  of  '  As  to  the  effect  of  this,  see  Hef- 

the  report  or  for  leave  to  issue  execu-  ner  «.  Northwestern  Mut.  Life  Ins. 

tion.    Bicknell  v.  Byrnes,  33  How.  Co.,  133    U.   3.,   747 ;    Simmons  ■». 

Pr.,  486  ;  Moore  v.  Shaw,  15  Him,  Taylor,  23  Fed.  Sep.,  849.    The  de- 

438.  daration  of  foreclosure  properly  fol- 

The  court  is  not  bound  to  make  lows,  instead  of  precedes,  the  direc- 

the  decree  over  for  deficiency,  but  in  tion  for  sale.    Short  «.  Nooner,  16 

doubtful  cases  often  leaves  the  com-  Kan.,  220. 

plainant  to  sue  for  his   deficiency.  *  See  note  1,  p.  931. 

Withers  c.Morrell,  3  .EHm.,  560;  North  ^  Jf.  Y.   Code  Civ.  Pro..  §  1613; 

American  Fire  Ins.  Co.  v.  Handy,  3  Skelton  v.  Ward,  51  Ind.,  46  ;  Smith 

Sandf.  CA.,  493.  «.  Osborn,  33  Mich.  410;  Wisner  v. 

It  was  held,  in  Rhodes  «.  Evans,  Chamberlin,  117  lU.,  368;  B.  C,  7 

Ctorfte,  169,  that  where  one  of  two  NortheaM.  Bep.,  68. 
joint  mortgagors  dies  before  bill  filed 
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parcels  without  injury  to  the  interests  of  the  parties  [Tiere  add,  briefly/,  reasons 
cmtromtig  the  order  ^  sale  if  any  are  stated  in  the  repoTt\ 

[Aitd  insert  at  the '^  on  p.  934 :] 

And  it  is  further  adjudged,  that  said  plaintiff  be  at  liberty  at  any  time 
hereafter,  as  any  installment  of  principal  or  interest  shall  become  due  on 
said  bond  and  mortgage,  to  apply  to  this  court  on  the  foot  of  this  judgment 
for  a  further  judgment  [or,  to  apply  to  the  aforesaid  referee,  who  is  hereby 
continued  referee  for  that  purpose,  on  the  foot  of  this  judgment,  and  pro- 
cure a  report  of  the  amount  which  shall  then  be  due,  to  the  end,  that  on  the 
coming  in  and_  confirmation  of  such  report  a  judgment  may  be  made],  for  a 
sale  of  the  residue  of  said  premises  not  sold  under  this  judgment,  to  satisfy 
the  amount  which  shall  then  be  due,  with  interest,  and  the  costs  of  such  [re- 
port and]  sale. 

And  in  case  said  premises  shall  all  be  sold  under  this  judgment  to  satisfy 
the  amount  now  actually  due,  with  interest  and  costs,  it  is  then  further  O15- 
DEEBD,  that  the  said  plaintiff  be  at  liberty  at  any  time  thereafter,  when  any 
future  installment  of  principal  or  interest  shall  fall  due  upon  said  bond  and 
mortgage,  to  apply  to  this  court  for  an  execution  against  said  defendant  T. 
Z.,  who  is  personally  liable  for  the  payment  of  the  debt  secured  by  the  said 
mortgage,  for  the  amount  which  shall  then  be  due,  with  interest  and  the 
costs  of  such  application. 

1791.  Where  part  only  is  due.  but  the  whale  property  is  to  be  sold;  as  in  Form, 
1789,  substituting  for  the  words  between  the  f  ahd  the  %onp.  931 :]  and  also  to  as- 
certain the  situation  of  said  mortgaged  premises,  and  whether  the  same  can 
be  sold  in  parcels  without  injixry  to  the  interests  of  the  parties  ;  and  if  such 
referee  would  be  of  the  opinion  that  the  premises  cannot  be  sold  in  parcels 
without  injury  to  the  interests  of  the  parties,  then  that  he  report  his  reasons 
for  such  opinion.  On  reading  and  flUng  said  report,  from  which  it  appears 
that  there  was  actually  due  to  the  said  plaintiff,  at  the  date  of  said  report,  for 
said  principal  and  interest,  the  sum  of  dollars,  and  the  whole  amount 

secured  by  and  unpaid  upon  said  bond  and  mortgage,  with  interest  thereon, 
to  ttie  date  of  said  report,  is  the  sum  of  dollars;  and  that  isaid  premises 

cannot  be  sold  in  parcels  without  injury  to  the  interests  of  the  parties  : 

[Arid  substituting  at  each  §  on  p.  989,  in  place  of  the  word  "  due,"  the  wortfo."] 
"to  be  secured  by  and  unpaid  upon  said  bond  and  mortgage." 

[And  insert  at  the  end,  immediately  before  the  last  paragraph,  which  gives 
,  description  of  the  premises,  thefollowing  :] 

And  in  case  the  amount  reported  as  actually  due,  with  interest  and  the 
costs  of  this  action,  shall  be  paid  before  such  sale;  it  is  further  adjudged, 
that  said  plaintiff  be  at  liberty,  at  any  time  hereafter  when  any  principal  sum 
or  ihterest  secured  by  said  bond  and  mortgage  shall  becorde  due,  according 
to  the  condition  of  the  said  bond,  to  apply  to  the  court  on  the  foot  of  this 
judgment  for  a  further  judgment  [or,  to  apply  to  the'aforesaid  referee,  who 
is  hereby  continued  referee  for  that  purpose,  on  the  foot  of  this  judgment, 
and  procure  a  report  of  the  amount  which  shall  then  be  due  thereon,  to  the 
end,  that  upon  the  coming  in  and  confirmation  of  such  report,  a  judgment 
may  be  made]  for  a  sale  of  the  said  preraises  to  satisfy  the  amount  which 
shall  then  be  due,  with  interest,  and  the  costs  of  such  [report  and]  sale. 

And  it  is  further  adjudged,  that  in  case  the  said  premises  shall  be  sold 
under  this  judgment,  and  shall  not  produce  sufficient  to  satisfy  the_ amount 
so  reported  as  secured  and  unpaid,  with  interest,  and  the  costs  of  this  action 
and  of  such  sale,  the  said  plaintiff  may,  at  any  time  thereafter,  when  any 
such  deficiency  of  principal  or  interest  shall  have  become  due  according  to 
the  condition  of  the  said  bond,  apply  to  this  court  for  an  execution  against 
said  defendant  T.  Z.,  who  is  personally  liable  for  the  payment  of  the  debt 
secured  by  the  said  nibrtgage,  to  cblledt  the  ainount  which  shall  be  then  due 
thereon. 

1792.  Beeiial,  where  the  amount  is  computed  by  the  court  without  a  referee  ; 
mbstituUfor  the  words  between  the  *  and  the  ton  p.  931 :]  and  the  plaintiff  hav- 
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ing  produced  to  the  court  satisfactory  proof  that  there  is  due  upon  the  bond 
and  mortgage  mentioned  and  set  forth  in  the  said  complaint,  the  sum  of 
dollars,  including  interest  to  this  day  of  ,  18    : 

1793.  If  desired,  that  the  purchaser  pay  taxes,  &e.,  insert  at  I  on  p.  933:]  that 
the  purchaser  be  allowed  to  retain  out  of  the  purchase-money  the  amount  of 
all  taxes  and  assessments  which  at  the  time  of  said  sale  may  be  a  lien  on  the 
lands  so  purchased,  provided  they  shall  be  paid  by  the  purchaser,  and  satis- 
factory receipts  for  the  payment  thereof  be  delivered  to  the  said  referee  [or, 
sheriff]. 

1794  Decree  for  deficieru^  against  a  mere  surety : ']  And  it  is  further  ad- 
JITDGBD,  that  if  the  plaintifE  is  not  able  to  collect  the  amount  of  such  defi- 
ciency out  of  the  estate  of  the  said  [mortgagor,  c§c.],  upon  the  issuing  of  an 
execution  against  his  property,  to  the  sheriff  of  the  county  in  which  he  re- 
sides, or  of  the  county  where  he  last  resided  in  this  State,  the  defendants 
[the  sureties],  upon  the  return  of  such  execution  unsatisfied,  pay  so  much  of 
such  deficiency  as  the  proceeds  of  the  sale  hereinbefore  directed,  and  the 
amount,  if  any,  which  shall  have  been  collected  of  the  said  [mortgagor,  deX 
personally  I  subsequent  to  the  assignment  by  said  sureties  to  the  plaintiff], 
exclusive  of  the  costs  and  expenses  of  the  foreclosure  and  sale,  shall  be  less 
than  the  principal  [or  other  limit  cf  sureties  liability]  and  the  interest  there- 
on from  the  time  of  the  commencement  of  this  action  to  the  time  of  such 
sale  ;  with  the  interest  on  that  part  of  the  deficiency  from  the  time  of  the 
said  sale  until  it  shall  be  so  paid  by  them. 

And  it  is  further  adjudged,  that  if  they  pay  the  amount  thus  decreed 
against  them  personally,  or  if  the  same  is  collected  out  of  their  property,  they 
shall  have  the  benefit  of  this  judgment  against  the  said  [mortgagor,  <£&],  for 
the  purpose  of  enabling  them  to  obtain  remimeration  from  him  to  the  same 
extent,  with  interest,  but  no  further  ;  either  by  a  new  execution  against  his 
property,  or  by  bringing  an  action  thereon,  as  they  may  think  proper.'' 

1795.  Direction  that  property  be  sold  in  separate  parcels  in  the  inverse  order 
of  alienation.  Insert  at  end  before  description  of  premises  .•]  that  the  said  ref- 
eree summon  before  him  all  of  the  parties  who  have  appeared  in  this  action, 
and  that  he  then  take  proof  of  the  order  and  manner  of  alienation  of  the 
mortgaged  premises,  and  that  if  it  shall  appear  to  the  said  referee  that  sepa- 
rate parcels  of  the  said  mortgaged  premises  have  been  conveyed  or  incum- 
bered by  the  mortgagor,  or  by  those  claiming  under  him,  subsequent  to  the 
lien  of  the  plaintiff's  mortgage,  the  said  referee  shall  sell  the  said  mortgaged 
premises  in  parcels  in  the  inverse  order  of  alienation,  according  to  the  equi- 
table rights  of  the  parties  who  are  subsequent  grantees  or  incumbrancers,  as 
such  rights  shall  be  made  to  appear  to  such  referee. 

[Bzle,  see  iChapter  XVI.'] 

'  This  form  is  sustained  by  Jones  '  So,  too,  the  decree  may  direct 

D.  Stienbergh,  1  Ba/rb.  Ch.,  250;  Luce  that  a  defendant  who  has  made  pay- 

v.  Hinds,  Gla/rhe,  453;  and  see  Curtis  ments  for  his  co-defendant,  towards 

v.  Tyler,  9  Paige,  433.  satisfying  the  mortgage,  and  beyond 

A  mere  guarantor  of  "  collection"  his  proportion  of  the  burden,  shall  be 

is  held  not  to  be  a  proper  party-de-  deemed  substituted  for  the  plaintiff 

fendant.    Baxter  ®.  Smack,  17  Sow.  on  the  sale,  and  be  awarded  satisfac- 

Pr.,  183.    But  it  is  otherwise  in  case  tion  out  of  the  surplus.    Lawrence  ». 

of  an  ordinary  guarantor  of  a  mort-  Cornell,  4  Johns.  Oh.,  545 ;  B.  P,,  Wel- 

gage.    Rughmore  «.  Miller,  4  Edw.,  ling  c.  Byerson,  94  jK  T.,  98. 
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Form  No.  1796. 
Notice  of  claim  to  surplus  in  foreclosure.' 

[TiUe  of  court  and  action.'] 

Take  notice,  that  the  undersigned  is  entitled  to  the  surplus 
moneys,  or  a  part  thereof,  arising  on  the  sale  made  in  this 
action,  on  the        da;^  of  ,  instant.     [Here  state  the  nature 

and  extent  of  the  claim,  e.  g.,  thus:']  The  claim  of  the  under- 
signed is  for  dollars,  and  interest  thereon,  from  the  day 
of  )  18    ,  by  virtue  of  a  lien  under  a  judgment  against 

[or,  mortgage  given  by]  the  defendant  Y.  Z.,  while  the  said  Y. 
2.  was  the  owner  of  the  equity  of  redemption  in  the  mortgaged 
premises,  and  before  the  commencement  of  this  action  [or,  by 
virtue  of  his  being  the  owner  of  the  equity  of  redemption  in 
the  mortgaged  premises],  which  lien  is  next  in  priority  after  the 
mortgage  of  the  plaintiff  in  this  action. 

[jDate.]  [Signature  a/nd  office  address.] 

[Address  to  clerk.] 

Form  No.  1797. 
Affidavit  to  move  for  reference  of  claim  to  surplus  in  foreclosure. 

[Title  of  court  amd  action.] 
[Venue.] 

W.  X,,  being  duly  sworn,  says : 

I.  That  he  is  [one  of  the  defendants  ^]  in  this  action. 

[I.  That  this  action  was  brought  to  foreclose  a  mortgage  on 
real  property ;  that  judgment  has  been  entered  in  said  action, 
as  this  deponent  is  informed  and  believes,  and  that  a  sale  has 
been  made  of  the  mortgaged  premises  under  the  direction  of 
the  court,  and  that  the  claim  of  the  plaintiff  in  the  action 
has  been  paid ;  and  there  remains  a  surplus  of  about 
dollars  over  and  above  the  money  due  on  said  mortgage  and 
costs  of  this  action,  which  surplus  has  been  brought  into  this 
court  subject  to  the  order  thereof. 

III.   That    deponent   has   a   claim    on   the   said    surplus 
moneys  amounting  to        dollars,  which  claim  is  stated  in  the 

'J^Z   Oen.  Bules,  'No.  64,  of  subsequent  incumbrance  held  by  Mm 

1888.  Pile  with  the  clerk  with  whom  and  not  mentioned  in  his  complaint, 

report  of  sale  is  filed.  Mutual  Life  Ins.  Co,  of  N.  -Y.  v^ 

*  The  plainttfiE  may  claim  under  a  Truchtnicht,  3  Aib.  iST.  0..  135. 
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annexed  copy  of  notice,  and  said  notice  was  on  the         day  of 
,  18    ,  filed  on  behalf  of  deponent  with  the  clerk  of 
this  court. 

IV.  That  the  following  persons  and  no  others  have  filed 
notices  of  lien  against  said  surplus  moneys  [statmg  them,  as 
thus]  :  Your  petitioner  for  the  full  amount  thereof.  And  that 
all  of  the  defendants  have  duly  appeared  in  this  action  [or 
otherwise  acGordmg  to  the  f(iG{\. 

\If  order  to  show  cause  is  ashed,  state  as  on  jp.  2.]  ^ 
\jurat?^  {Signatmi/fe.l 


Form  No.  1798. 

Notice  of  motion  (or  order  to  show  canse)  to  have  reference  for 

surplus  moneys. 

\Move  the  cov/rtfor  am,  order:]  referring  it  to  one  or  more 
referees  \pr,  to  R.  Y.,  Esq^of  ],  to  ascertain  and  report 

the  amount  due  the  said  W.  X.,  or  to  any  other  person,  which 
is  a  lien  upon  such  surplus  moneys,  ana  as  to  the  priorities 
of  the  several  liens  thereon,  and  for  such  other  [cfeft]. 
[^Address  to  every  pa/rly  who  has  a/p- 

jpeared  or  filed  notice  of  claim.] 

[Certificate  of  chamberlain  to  the  cmwunt  of  money  to  the 
credit  of  the  cause,  to  5e  ann^exed^ 


Form  No.   1799. 
Certificate  by  clerk  to  the  appearances  and  claims.' 

\Title  of  the  cause.] 

I  hereby  certify  that  the  following  persons  have  appeared  in 
the  above-entitled  action  by  their  respective  attorneys : 

A,  B.,  by  Q.  R. 

C.  D.,  by  [d&c.]. 

I  further  certify  that  there  are  no  notices  of  claim  to  sur- 
plus money  on  file  in  the  above-entitled  action,  except  the 
notice  of  claim  of  W.  X.,  by  0.  F.,  his  attorney. 

[Daie.]  [_Signature  of].  Clerk. 

'Hulbert  %  McKay,  8  Paige,  651. 
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Form  No.  1800. 
Order  of  reference  of  claims  to  surplus  moneys.' 

At  a  special  term  [c&o.,  as  m 
[Title  of  action.]  Form  493,  ^.  4]. 

On  reading  and  filing  an  affidavit  of  M.  N.,  verified  the 
day  of  ^  »  18  ,  and  notice  of  claim,  by  W.  X.,  to 
surplus  moneys  in  this  action,  and  on  motion  of  M.  N.  for  the 
said  W".  X.,  and  O.  P.  having  been  heard  for  [&r,  and  on  read- 
ing and  filing  proof  of  due  service  of  notice  of  this  application 
on]  all  the  parties  who  have  appeared  or  who  have  served 
notice  of  claim  of  such  moneys,  in  opposition : 

OedKeed,  that  it  be  referred  to  E.  ¥.,  Esq.,  of  ,  to 

ascertain  and  report  the  amount  due  the  said  W.  X.,  or  to  any 
other  person,  which  is  a  lien  upon  such  surplus  moneys,  and  to 
ascertain  the  priorities  of  the  several  liens  thereon,  and  to  re- 
port with  all  convenient  speed. 

Enter ;  Isignature  qf  Judge  ly  initials  of  name  and  title.] 

Form  No.  1801. 
Report  of  referee  as  to  surplus  in  foreclosure. 

[Formal  jpart  as  in  other  cases,  inclnding  oath;  _  continuing:] 

I.  All  the  parties  who  have  appeared  in  this  action,  and  all 
persons  having  filed  notice  of  claim  upon  such  surplus  mon- 
eys, appeared  before  me  [or,  I  caused  to  be  summoned  to 
appear  before  me,  as  appears  by  the  certificate  of  the  clerk, 
showing  what  notices  of  claim  have  been  filed,  and  by  the 
summons  and  proof  of  service,  which  are  annexed  and  marked 
Schedule  A'].  And  on  the  hearing,  I  was  attended  by  M.  N. 
for  W.  X.,  and  by  O.  P.  for  the  defendant  Y.  Z.,  and  I  heard 

'  Under  this  the  validity  of  claims         '  The  report   should    show   that 

may  be  litigated.  Bergen  ®.  Snedeker,  the  parties  attended,  or  that  evidence 

8  Mb.N.  &.,,  50;  s.  c,  as  Bergen  «.  was  produced  to  him  that  they  were 

Carman,  79 iT.  Y.,  146;  Eaht «.  Attrill,  duly  summoned;  and  show  the  whole 

IDe  JK  K,  423;  s.  c,  30  Alb.  N.  0.,  26,  amount  of  the  surplus  moneys,  and 

modifying  42  Hun,  Hi.    The  surplus  who  is  entitled  thereto ;  so  that,  Upoii 

stands  in  the  place  of  the  land.    Dela-  his  report,  the  court  may  dispose  of 

field  i.  White,  19  Abb.  J^.  G.,  104.  Ah  the  whole  fundL    Franklin   v.  Van 

to  equitable  principles  applicable,  see  Cott,  11  Paige,  129;  s.  c;,  3  W.  Y.  Leg. 

Crombie®. Rosenstock,  19id.,  812.  As  Oba.,  162;  Hulbert ».  McKay,  8  Paige, 

to  legal  liens,  N.  T.  Life  Ins.  Co.  «.  651. 
Mayer,  H.,  98. 
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the  allegations  and  proofs  of  said  parties  and  claimants,  and 
the  testimony  taken  before  me,  subscribed  by  the  witnesses, 
together  with  copies  of  the  documentary  evidence,  is  hereto 
annexed. 

II.  The  amount  of  such  surplus  moneys  is  dollars,  as 
appears  by  the  certificate  of  the  treasurer  of  the  county  of 
,  hereto  annexed  as  Schedule  B. 

[Then  set  forth  the  clmms,  the  evidence  or  facts  jproved,  and 
amy  objections  interposed,  and  then  the  conclusion  of  the  ref- 
eree, e.  g.,  thus:'] 

And  I  find  the  foregoing  facts,  and  from  the  facts  so 
found,  I  report  that  said  W.  X.,  under  and  by  virtue  of  [the 
sheriff's  deed  to  him,  is  the  owner  of  the  equity  of  redemption 
of  said  premises,  and  as  such  owner,  he  is  entitled  to  the  whole 
of  said  surplus  moneys,  and  that  there  is  no  lien  or  claim 
thereon  prior  to  the  lien  and  claim  of  said  W.  X.], 

[Date.']  [Signature  of],  Eeferee.  , 


Form  No.  1802. 
Notice  of  motion  for  payment  out  of  surplus. 

[Move  the  court  on  the  report,  a  copy  of  which  has  been  or 
is  now  served,  for  an  order:]  [confirming  said  report,  and]  Mhat 
the  city  chamberlain  [or,  treasurer  of  the  county]  of .  pay 

to  the  defendant  "W.  X.,  or  his  attorney,  the  whole  [or, 
dollars]  of   the  surplus  moneys  in  this  cause  deposited  with 
him  [with  the  interest  accrued  thereon],  and  for  such  further 
[dsc?]. 

Form  No.  1803. 

Order  (final)  as  to  surplus.' 

[TiUe  {court  order)  and  recitals,  according  to  the  case.] 

Oedeeed,  that  [said  exceptions   are   overruled  and  said 
■  report  hereby  is  confirmed  and]  the  chamberlain  of  the  city 

'  The  words  conflrming  said  report  report  of  a  referee  appointed  to  ascer- 

are  not  necessary  unless  exceptions  tain  the  rights  of  claimants  to  surplus 

have  been  filed  to  the  report.  moneys   on  foreclosure,  and  is  not 

'  Motion  costs  only  can  be  granted,  restricted,  in  the  exercise  of  it,  by  the 

Dudgeon  v.  Smith,  23  Weekly  Big.,  rules  governing  a  motion  for  a  new 

400.  trial.    Mutual  Life  Ins.  Co.  of  N.  Y, 

'  The  court  has  power,  in  its  dis-  v.  Salem,  3  Hun,  117;  s.  c,  5 

cretion,  to  confirm  or  set  aside  the  Ct.  (T.  &  C),  346. 
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of  New  York  [or,  the  county  treasurer  of  J,  is  hereby 

directed  upon  the  service  on  him  of  a  certified  copy  of  this 
order,  to  pay  out  of  the  moneys  remaining  in  his  hands  to 
the  credit  of  this  action  to  the  persons  below  named,  the  sums 
set  opposite  their  respective  names  [names  and  sums]. 

Enter:  [signature  of  Judge  hy  initials  of  name  and  title.l 


Form  No.  1804. 
Request  to  clerk  to  docket  judgment  for  deficiency.' 

[Title  of  court  and  action.^ 

Please  enter  up  and  docket  judgment  for  deficiency  in  favor 
of  the  above-named  plaintifi"  and  against  the  above-named 
defendant  for  the  sum  of  dollars,  and  interest  thereon 

from  ,  18     ,  pursuant  to  the  referee's  report  of  sale 

Herein,  filed  ,   18      [and    the   order   of   the  court 

entered  the  day  of  ,  18     ,  confirming  said  report  of 

sale].  [Signature  amid  office  address  of], 

[Date.]  Attorney  for  plaintiff. 

[Address]  To  , 

Clerk  of 


SECTION    V. 
Peoceedings  Peculiae  to  PAETmoisr. 

Forms.  (1809-1814.)  Statements  suitable  to 

(1806.)  Affidavit  to  move  for  judg-  insert  in  foregoing  Form. 

ment,  or  for  preliminary  {1815.)  Report  of  referee. 

reference.  (1816, 1817.)  Statements  to  be  substi- 

(1806.)  — of  desire  to  enjoy  shares  in  tuted  in  last  Form  when 

common.  sale  is  recommended. 

(1807.)  Notice  of  motion  for  inter-  (1818.)  Notice  of  filing  report. 

locutory  judgment,  or  for  (1819.)  Notice  of  hearing  afterreport. 

reference.  (1820.)  Interlocutory  judgment    for 

(1808.)  Order  of  reference.  actual  partition. 

Following  this  decision— A«W,  that  Snedeker,  8  Abb.  If.  C,  50;  s.  c,  as 

the  court  may  direct  a  difEerent  dia-  Bergen  v.  Carman,  79  Jf.  ¥.,  146. 

position  to  be  made  of  the  fund  from  '  Entiy  of  an  additional  judgment 

that  reported  by  the  referee,  or  it  may  in  the  judgment  book  is  not  necessary, 

refer  the  case  back  for  a  further  hear-  Whitman  v.  Norton,  1  Monthly  Law 

ing,  as  justice  may  appear  to  require.  Bvi.,  69;  Moore  v.  Shaw,  15  Hun, 

Bold  V.  Haggerty,  11  Beport&r,  746.  438. 
See  Thmaa  on  M.,  381,  and  Bergen  v. 
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(1821-1823.)  Statements  suitable  to  (1834.)  Modification  of  interlocntory 

insert  in  foregoing  Eorm.  judgment. 

(1824.)  Oath  of  referee  or  commis-  (1835.)  Order  to  make  creditors  par- 

sioner  to  make  partition.  ties ,  so  as  to  proceed  to  sale. 

(1825.)  Ileport  of  commissioners  mak-  (1836.)  Advertisement  for  liens. 

ing  actual  partition.  (l837.)  Consent  of  widow,  4o.,to  sale. 

(1825a-1826.)  Statements  suitable  to  (1838.)  —  to  accept  gross  sum. 

insert  in  foregoing  Form.  (l839.)  Release  by  married  woman  of 
(1827.)  Notice  of  motion  to  confirm  inchoate  right  of  dower. 

report  of  actual  partition.  (1840.)  Interlocutory  judgment   for 
(1828.)  Order  thereon.  sale. 

(1829.)  Final  judgment  for  actual  par-  (1841i-1864.)  Statements  suitable  to 

tition.  insert  in  foregoing  Form. 

(1830-1832.)  Statements  suitable  to  (1856.)  Release  by  dowress. 

insert  in  foregoing  Form.  (ISS.'ia.)  Report  of  sale. 

(1833.)  Report  of  commissioners  that  (1856.)  Final  judgment  after  sale. 

partition  cannot  be  made.  (1857.)  Order  confirming  report,  of 

distribution. 


Form  No,  1805. 

Affidavit  to  move  for  judgment,  or  for  preliminary  reference,  where 
no  material  issue  is  raised.  ■ 

[Title  of  court  and  action.] 
[  Venue.'] 

A.  T.,  being  duly  sworn,  says  ; 

I.  That  he  is  [the  managing  clerk  for]  the  attorney  for 
the  plaintiff  herein  [or  otherwise  state  relation  to  the  cause]. 

II.  That  this  action  is^  brought   [by  leave  of  the 
Court  of  ,  given  by  an  order  entered  the  day  of 

,  18  ^]  for  a  partition  [or,  for  a  partition  or  sale]  of  real 
property  situate  in  the  town  of  ,  and  county  of  , 

Qwned  by  the  plaintiff  and  the  defendants  W.  X.  and  T.  Z,  as 
tenants  in  common,  and  in  which  the  defendant  U.  V.  has  an 
estate  of  dower  [or  otherwise  briefly  indicate  nature  of 
jyroperty  and  ownership], 

[State  service,  defaults,  fUA/twfff  lis  ^pendens,  <&c.,  as  in 
Form  1472,  paragraphs  IV  to  JX] 

[  Where  a  sale  is  asked,  add:]  That  [one  of  the  several 
parcels  of]  the  land  mentioned  in  the  complaint,  and  of  which 
partition  is  sought  herein  [to  wit — designating  one — and  which 

'  If  issue   has  been  joined,  the  trial  by  the  court.  N.  T.  Code  Cfe  Pro., 

cause  is  to  be  tried  by  jury  (for  Form  §  1544  ;  Hewlett  v.  Wood,  03  _JK  T., 

see  p.  774,  &c.),  unless  the  court  direct  75  (dismissing  appeal  from  decision  in 

the  issues  to  be  stated  as  special  ques-  3  Bun.  736);  Cassedy  v.  Wallace)  61 

tionsioi  trial  by  jury  (for  Form  see  pp.  How.  Pr.,  340. 
837  and  863),  or  unless  jury  trial  is         '  See  Volume  I,  p.  660. 
waived  by  consent  to  reference  or  to 
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is  of  the  value  of  at  least  dollarSj  and  exceeds  in  value  the 
share  to  which  either  of  the  parties  hereto  will  be  entitled! 
C95sists  of  [describing  it  to  ehotp  immaoUcability  of  actual 
partihon],  and  [as.  deponent  ia  advised  and  believes]  is  so 
circumstanced  that  actual  partition  thereof  cannot  be  made 
without  great  prejudice  to  the  owners,  after  due  regard  beino- 
had  to  the  pow;er  of  the  court  to  decree  compensation  for 
equahty  of  partition,  and  to  the,  ability  of  the  parties  to  pay 
reasona,ble  cpiiipensation  to  produce  such  equality  [may  ad'd 
facts  substantiating  this  *] , 

[^  several  plaimtiffs  desire  their  shares  set  off  in  common 
it  may,  be  alleged  here,  as  i/ii  next  jFormJ]  ' 

[If  desired  to  dispense  with  advertising  for  liens,  allege 
that  there  are  none,  and  refer  to  and  annex  searches  :  see 
Form  1810a.]  _  ' 

[Jf  a;pplication  is  ex  pa/rte,  stale  as  on  jp.  2.] 
,  [Jv/rat.']  [Signature.] 


Form  No.  1806.  ' 

Affidavit  of  desire  to  enjoy  shares  in  common.' 

[Title  of  court  and  action.] 
[  Yenue.] 

W.  X.  and  T.  Z.,  being  duly  sworn,  say  : 

I.  That  they  are  respectively  the  [defendants]  hereinbefore 
so  iia^ed. 

LI.  That  this  action  is  brought  for  the  partition  of  real 
estate  situated  in  ,  in  the  county  of  ,  which,  is. 

owned  in  fee  simple  by  the  plaintiflf  and  defendants,  as  tenants 
in  common  [or  otherwise]. 

III.  That  the  deponents  are  each  seized,  in  fee  simple,  of 
the^  equal  undivided  one-  part  of   said   premises,  and 

desire  to  enjoy  their  shares  in  common,  and  to  have  the  same 
set  off  to  them  in  common,  without  partition  or  allotment  as 
between  themselves,  and  as  deponents  believe,  this  can  be  done 
without  injury  to  the  interests  of  any  of  the  parties. 

[Jwcil.]  [Signatures.] 

'  Van  Arsdale  e.  Drake,  2  Barb.,    as  to  persons  non  mi  juris,  %  1593,  as 
689.  am'd  by  L.  1886,  p.  374,  c.  308. 

«.i?.  7.  Code  Civ.  Pro.,  %  1548,  and 
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Form  No,  1807. 

Notice  of  motion  for  interlocntory  jndgment,  or  for  reference,  where 
no  material  issue  is  raised. 

[Title  of  the  cause.] 

Please  take  notice,  that  upon  the  aflSdavit,  a  copy  of  which 
is  herewith  served  upon  you,  and  upon  the  summons  aud 
pleadings  and  proof  of  service  thereof,  and  notice  of  pendency 
of  action  and  proof  of  filing,  and  [here  specify  cmy  other 
proceedings  which  are  relied  on]  the  undersigned  will  apply 
to  this  court  at  a  special  term  thereof,  to  be  held  at  the 
city  hall  [or,  county  court  house]  in  the  of  ,  on  the 

day  of  ,18    ,  at  o'clock  in  the         noon,  or  as 

soon  thereafter  as  counsel  can  be  heard  for  the  relief  demanded 
in  the  complaint  [and  for  a  reference  to  determine  the  rights, 
shares  and  interests  of  the  several  parties — if  sale  is  asked, 
add:  and  to  ascertain  whether  the  property,  or  any  part 
thereof,  is  so  circumstanced  as  to  require  a  sale — if  setbmg  cff 
shares  in  common  is  asked;  add:  and  whether  the  premises  are 
so  situated  that  the  shares  of  A.  B.  and  C.  D.  may  be  set  off  in 
common  to  them  without  injury  to  the  interests  of  the  other 
parties],  and  for  such  other  or  further  relief  as  may  be  just. 
[Date,  signature  an^  addresses,  as  on  p.  1.] 


Form  No.  1808, 
Order  of  reference  preliminary  to  judgment  for  partition,  or  sale.' 

At  a  special  term  [cfec,  as  in 
[Title  of  action.]  Form  493,  p.  4]. 

On  reading  and  filing  due  proof  by  the  affidavit  of  A.  T., 

'  Eef erence  is  necessary  (unless  the  reference  or  to  produce  proof  before 

court  determine  these  questions)  wher-  the  court  in  all  cases, 
ever  there  is  a  party  in  default,  or  an         The  case  of  O'Douffherty  «.  Eem- 

infant  party.    N.  T.  Code  Civ.  Pro.,  ington  Paper  Co.,  43  Mun,  193,  sug- 

§  1545;  iV.  T.  Gen,  Bules,  No.  66,  of  gestsa  doubt  whether  the  possibility 

1888.  of  actual  partition    should  not  be 

The  better  opinion  is  that  if  all  the  determined  separately  by  reference  or 

defendants  plead  without  controvert-  appointment   of    commissioners,  or- 

ing  any  allegation  of  the  complaint,  dered  after  the  determination  of  the 

and   there   is  no  infant  party,  the  rights  of  the  parties;  but  neither  the 

plaintiff's  case  is  admitted.    .N".   T.  practice  nor  the  statute  appears  to 

Code    Civ.  Pro.,  g   1545;   Avery  v.  require  a  separate  proceeding,  at  least 

Woodiri,  44  Siin,  366.    But  the  prac-  in  partition,  except  where  trial  by 

tice  and  the  safer  course  is  to  take  a  jury  is  required  of  issues  of  fact  not 
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verified  the        _    day  of  ,18     ,  that  the  summons  [and 

complaint]  herein  has  been  dnly  personally  served  within  this 
State  on  all  the  defendants  [except  the  unknown  owners  and 
the  defendant  TJ.  Y.,  a  non-resident,  on  each  of  whom  it  has 
been  duly  served  by  publication],  and  that  all  of  the  defend- 
ants, other  than  said  iinknown  minors,  are  of  full  age  [except 
the  defendant  W.  X.],  and  that  the  time  of  each  and  all  of  the 
defendants  to  answer  has  elapsed,  and  that  none  of  them  have 
demurred  or  put  in  any  answer  controverting  any  material 
allegation  of  the  complaint,  •*  and  that  a  proper  notice  of  the 
pendency  of  this  action  was  duly  filed  in  the  office  of  the  clerk 
of  ,  more  than  twenty  days  since,  and  at  or  after  the  time 

of  filing  the  complaint  as  required  by  law  ;  I^Tow,  on  motion  of 
A.  T.,  for  the  plaintiff,  and  on  proof  of  due  notice  of  this- 
motion  to  the  defendants  who  have  appeared  in  the  action,  and 
$fter  hearing  Z.  T.   lor,  no  one  appearing],  for  ,  in 

opposition : 

Oedeeed,  that  it  be  referred  to  R.  F.,  Esq.,  of  , 

counselor  at  law,  to  take  proof  of  the  title  and  the  interests  of 
the  several  parties  in  the  premises  mentioned  in  the  complaint, 
and  of  the  allegations  of  the  complaint,  and  to  ascertain  and 
report  what  share  or  part  of  the  premises  belongs  to  each  of 
the  parties  to  this  action,  so  far  as  the  same  can  be  ascertained, 
and  the  nature  and  extent  of  their  respective  rights  and  inter- 
ests therein,  and  an  abstract  of  the  conveyances  by  which  the 
same  are  held.     [Fbr  other  directions  see  following  Forms^ 

[It  is  further  directed  that  the  referee  report  the  facts  and 
his  feOnclnsions  of  law,  with  his  opinion  thereon.] 

Enter ;  \signa1m,re  of  judge  Iry  initials  of  name  and  title.] 


STATEMENTS  SUITABLE  TO    INSERT  IN  FOREGOING    FORM. 

1809.  ff  plaintiff  is  an  infant,  insert:]  To  ascertain  and  report  whether 
the-interests-of  the  infant  plaintiff  will  be  promoted  by  a  partition.' 

1810.  ff  sale  is  asked,  add:'\  To  inquire  and  report  whether  the  property 
or  any  part  thereof  is  so^circumstanced  that  an  actual  partition  thereof  can- 
not be  made  without  great  prejudice  to  the  owners; '  and  if  he  arrives  at  the 
conclusion  that  a  sale  of  the  whole  premises,  or  of  any  lot  or  separate  parcel 
tliefeof ,  will  be  necessary,  then  to  specify  the  same  in  his  report,  together  with 
the  reasons  which  render  a  sale  necessary ;  f  and  in  such  case  that  he  also 
ascertain  and  report  whether  any  creditor,  not  a  party  to  this  action,  has  a 
specific  lien '  by  mortgage,  devise,  or  otherwise  upon  the  undivided  share  or 

inTolying  the  question  of  necessity  of         '  Id.,§  1546. 
Sjile,.  ...  ,.  .  ^Id.,^  1578.    Liens  of  all  kinds 

'  JT.  T.  Code  Cio.  Fro.,  §  1534.  are  included,  such  as  a  charge  by  will 

Vol.  11-60 
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interest  of  any  of  the  parties  in  the  premises  [or,  in  that  portion  of  the 
premises  which  it  is  necessary  to  sell],  and  also  whether  the  undivided  share 
or  interest  of  any  of  the  parties  in  the  premises  is  subject  to  any  general  lieu 
or  incumbrance  by  Judgment  or  decree,  or  otherwise;  and  that  he  ascertain 
and  report  the  amount  due  to  any  party  to  the  action  who  has  either  a  general 
or  specific  lien  on  the  premises  to  besold,  or  any  part  thereof,  and  the  amount 
due  to  any  creditor  not  a  party,  who  has  a  general  lien  on  any  undivided 
share  or  interest  therein  by  judgment,  decree,  or  otherwise,  and  who  shall  ap- 
pear and  establish  his  claim-on  such  reference. 

1810a.  Or  in  lieu  of  the  last  clause,  beginmTig  at  the  f ,  as  to  liens,  may  say:'] 
and  the  court  being  satisfied  by  the  production  of  duly  certified  searches,  and 
the  afladavit  of  M.  If.,  Verified  the  day' of  ,  18  ,  that  there  is  no  out- 
standing lien  upon  the  interest  of  any  party,  hereby  dispenses  with  inquiry 
for  liens.' 

1811.  Inquiry  for  incumbrance  on  title  .-^l  And  said  referee,  if  requested 
by  any  of  the  parties  who  appear  before  him  on  such  reference,  shall  also  as- 
certain and  report  all  incumbrances  on  the  title,  and  the  amount  due  by  reas- 
on of  any  incumbrance  which  is  either  a  specific  or  general  lien  upon  all  the 
shares  or  interests  of  the  parties  in  the  premises  to  be  sold,  and  which  would 
remain  an  incumbrance  thereon  in  the  hands  of  the  purchaser. 

1813.  Where  soms  parties  wish  sha/res  set  off  in  common,  add:]  To  inquire 
and  ascertain  whether  the  premises  are  so  situated  that  the  shares  of  A,  B. 
and  C.  D.  can  be  set  ofE  to  be  held  by  them  in  common  without  partition  as 
between  them,  and  without  injury  to  the  interests  of  any  of  the  parties.' 

1813.  If  widow's  consent  is  given,  not  jkelng  the  sum:]  To  inquire  and  take 
proof  and  report  on  the  consent  of  said  defendant  W.  B.  to  a  sale  of  said 
premises,  and  of  her  life  interest  in  the  whole  thereof,  and  to  accept  a  gross 
sum  in  lieu  of  said  estate  [if  life  tenant  rriay  he  in  arrea/rs  as  to  charges  she 
ought  to  have  kept  down,  may  add:  and  also  as  to  any  incumbrances,  deduc-' 
tions  or  charges  on  or  from  said  gross  sum]. 

1814.  Where  there  is  a  question  as  to  parties:']  1.  To  take  proof  and  as- 
certain, and  report  the  persons  who  are,  under  this  judgment,  entitled  to  the 
property  described  in  the  complaint. 

2f.  To  take  proof  of  the  rights,  shares  and  interests  of  the  several  parties 
hereto  in  the  property,  and  to  ascertain  and  report  the  rights  and  interest 
therein  of  the  several  parties  hereto. 

3.  To  ascertain  and  report  whether  any  persons,  not  now  parties  to  the  ac- 
tion, have  interests  or  claims  which  require  them  to  be  made  parties,  and  if" 
any  such,  then  to  report  their  names  and  residences. 

Hibbard  «.  Dayton,  82  Ekn,  330 ;  and  1883  to  §  1578.   See  Wilde  v.  Jenkins, 

see  Piatt  1).  Piatt,  105  iy^.r.,  488;  afa-g  4  Paige,  481;  Hall  v.  Parb-idge,  10 

43  Sun,  593.  How.  Pr.,  188;  Halstead  v.  Halstead, 

Under  the  direction  to  ascertain  55  N.  T.,  443. 
and  report  the  amount  due  for  any         '  This  direction  is  not  tisual,  but  is 

lien  the  referee  may  determine  the  convenientfor  the  purpose  of  making 

validity  of  the  alleged  lien.    Halsted  the  terms  of  sale  explicit  and  clear  to 

«,  Halsted,  55  N.  T.,  443.  intending  purchasers. 

•  JV.  T.  Code  Civ.  Pro.,  §  1561.  ^  This  inquiry  may  properly  be 

The  old  distinction  between  gen- "  made  upon  this  reference.  It  must  be 

eral  and  specific  liens,  ignored  in  ch.  madfs,  if  at  all,  before  final  judgment. 

15  of  Code  Civ.  Pro.  as  first  enacted,  Northrop  «.  Anderson,  8  Sow.  Pr., 

was  restored  by  the  amendment  of.  851.  .. 
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Form  No,  1815. 

Jleport  of  referee  preliminary  to  applying  for  judgment  for 
partition.' 

[Title  and  recitals  aceordinq  to  the  ease  •  see  Form  1700, 
omitting  the  words,  "  to  hear  and  determine  the  issues."] 

I  find  that  the  material  facts  alleged  in  the  complaint  are 
true. 

1.  The  following  is  an  abstract  of  the  conveyances  and 
instruments  hj  which  the  premises  described  in  said  complaint 
are  held  \stating  them,  fv)'  instance,  thAJi,s\  : 


John  Smith 
to 

RiOHAED  DOWS,. 


Deed  dated  th,  18     . 

Acknowledged  th,  18     , 

Kecorded  th,  18    ,  at 

M.,  in  the  oflSce  of  Clerk  of 
Lib.  of  Oonv's,  p. 

Consideration,  dollars. 


Conveyed  the  premises  in  question. 
^  ^  [Richard  Dows,  being  seized  of  said  premises,  died  on  the 
day  of  5  18     ,  intestate,  leaving  surviving  him  five 

sons,  James,  John  [cfec],  and  no  other  children  or  issue  of 
deceased  children,  and  no  widow. 


James    Dows,    and 
,  Ei/LEN,  his  wife, 
•'       .     to 
Albeet  Beown. 


Deed  dated  th,  18    . 

Acknowledged  th,  18    . 

^     Eecorded  th,  18    ,  at 

M.,  in  Clerk's  office,  County, 

Lib.  ,  p.  of  Oonv's, 

Consideration,  dollars. 


Quit-claim  deed  conveying  the  equal  undivided  one-fifth 
part  of  said  premises,  \Arhd  so  on,  giving  an  abstract  of  the 
iffo/nsfers  of  the  several  undivided  shares  or  interests  of  the 
parUes,  tracing  the  title  of  all  from  a  common  source.'] 

2.  The  rights  and  interests  of  the  parties  in  the  premises 
are  as  follows : 

!  Albert  Brown,  the  plaintiff,  as  grantee  of  James  Dows,  is 
entitled  to  one  undivided  fifth  part  thereof. 

The  defendants,  John  [c&c],  are  each  entitled  to  one 
undivided  fifth  thereof,  as  the  heirs  at  law  of  Eichard  Dows, 
late  of  [£§0.],  deceased, 

'  If  cause  is  referred  to  hear  and    will  state  findings  of  fact  and  con- 
determine,  the  report  of  the  referee    elusions  of  law,  and  direct  judgment. 
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[  Where  there  are  unhnoion  owners;']  The  remaining  undi- 
vided fifth  part  of  said  premises  was  formerly  owned  by  one  C. 
D.,  who  derived  title  thereto  as  aforesaid,  but  he  died  on  or 
about  the         day  of  5  18     ,  and  the  share  of  said  C.  D. ' 

18  now  owned  by  some  person  or  persons  unknown.  * 

[B'  partition  can  he  made;]  3.  In  my  opinion  the  premises 
described  in  said  complaint  are  so  circumstanced  that  a  partition 
thereof  can  be  made  without  prejudice  to  the  owners  thereof,, 
and  that  a  partition  of  such  premises  would  be  more  adyan- 
tageous  to  such  owners  than  a  sale  thereof. 

[For  douse  to  svhsUtute  where  sale  is  neeessa/ry,  see  next 
Forms.'] 

[  WJiere,sonie  of  the  parties  desire  to  enjoy  their  s/iares  in 
common;]  4,  That  J.  D.  and  K.  D.,  two  of  the  parties  to  this 
action,  desire  to  enjoy  their  several  shares  in  common  with  each 
9ther,  and  that  a  partition  of  said  premises  can  be  made  in  such 
manner  as  to  set  ofi  to  the  said  J.  D.  and  E.  D.  the  two 
undivided  fifth  parts  of  said  premises,  to  be  enjoyed  by  them 
in  common,  without  prejudice  to  the  interests  of  the  parties,  or 
any  of  them. 

Annexed  is  the  testimony  [and  copies  of  the  documentary 
evidence]  taken  by  me  [and  the  searches  above  mentioned]. 

[Date.]  [Signature  of],  Eeferee. 


STATEMENTS  ,  TO   BE   SUBSTITUTED   IN  LAST  FORM,  WHEN 
SALE,  IS    RECOMMENDED. 

1816j  Biibstitute  for  pa/rcigraph  3,  or  for  paxragrwphs  3  cmd  4:]  The  [or,  a 
part  of  the]  property  described  in  said  complaint  is  so  circumstanced  that  an 
actual  partition  thereof  cannot  be  made  without  great  prejudice  to  the  own- 
ers thereof,  and  for  the  following  reasons ' — stating^  the  facts].  I  am  of  opin- 
ion, therefore,  that  a  sale  of  the  whole  of  [the  aforesaid  part  of]  said  prem- 
ises is  necessary  and  expedient.  [Said  part  is  bounded  and  described  as  tolr. 
Iowa— deseriMng  it] 

1817.  If  advertisement  was  not  dispensed  loifh  by  the  court:].  I  caused  a  nOr 
tice  to  be  published,  as  required  by  law,  requiring  each  person  liot  a  party  to 
the  action  who,  on  the        day  of  ,18    [date  of  the  order  of  reference], 

had  a  lien  or  incumbrance  on  any  undivided  share  or  interest  in  the  proper^ 
described  in  said  complaint,  to  appear  before  me  at  the  place.and  within 
the  time  in  said  notice  specified,  to  prove  his  lien  and  the  true  amount  due  or 
to  become  due  to  him  by  reason  thereof. 

I  have  made  inquiry  and  taken  proof  after  notice  as  above  stated,'  and  I 
find  that  no  person  not  a  party  to  the  action  has  any  lien,  by  mortgage  or, 
otherwise,  upon  the  undivided  share  or  interest  of  any  of  the  parties  in  the 
premises,  except  as  follows:  *  The  undivided  one-fifth  part  of  said  premises 

'  The  reason  why  a  sale  is  neces-         "  The  referee  is  not  now  required 
s.ary  must  be  stated.    The  referee's    to  make  searches, 
opinion  is  not  enough.    Tucker  c. 
Tucker,  19  Few?.,  336. 
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owned  hy  J.  D.,  aforesaid,  is  infcumbered  by  mortgage,  executed  by  J.  D., 
ilortsaid,  to  M.  N.,  of  [<£c.].  previous  to  the  sale  thereof  to  said  J.  K.,  a!s 
aforesaid,  which  mortgage  was  dated  the  day  of  ,  18    ,  and  was 

given  to  secure  the  said  M.  N.,  his  heirs  and  assigns,  the  sum  of  one  thou, 
sand  dollars,  in  five  years  from  the  da,te  thereof,  with  interest  annually;  and 
tliat  the  said  sum  of  one  thousand  dollars,  with  interest  thereon  from  the 
day  of  .18    [desenbing  the  mortgage,  and  siMing  aggregate  mm  dnie, 

md  w^uit  w  to  become  due  thereon],  and  that  said  M.  N.,  who  is  not  a  party  to 
this  action,  is  still  the  owner  and  holder  of  eaid  mortgage,  f 

No  creditor,  not  a  party  to  this  action,  having  a  Tien  on  any  undivided 
share  .or  interest  in  the  premises,  by  judgment,  or  ot}ierwisi|,  appeared  before 
me,  on  the  said  reference,  to  establish  his  claim,  iii  pursuance  of  the  aforesaid 
flotice  published  by  me  [except  such  as  above  stated]. 


Form  No.  1818. 
Notice  of  filing  report. 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  day  of  ,  18    ,  the 

report  of  M.  N.,  referee  appointed  herein  to  Estate  oiject 
concisely'},  dated  the        day  of  ?  18     5  was  duly  filed,  with 

the  clerk  of  the  court  on  the  day  of  5  18    , 

and  the  same  will  become  absolute  and  stand  confirmed  unless 
exceptions  thereto  are  filed  and  served  within  eight  days  after 
the  service  of  this  notice  on  you. 

[Date,  signatures,  and  addresses,  as  on, p.  l.j 


Form  No.  1819. 
Notice  of  hearing,  after  report,  as  to  rights  and  interests. 

\TiUe  of  court  a/nd  action?^ 

Please  take  notice,  that  upon  the  pleadings  \if  other  papers 
are  relied  on,  specify  thern\,  and  the  order  of  reference  herein 
entered  the  day  of  5  18     5  and  the  report  of  the 

Teferee  filed  the  day  of  ,  18     \if  exceptions  have 

hen  filed,  add:  and  the  exceptions  filed  thereto  by  on 

the  day  of  ,18    ],  this  action  will  be  brought  on 

for  hearing,  and  application  will  be  made  for  an  interlocutory 
judgment  for  the  relief  demanded  in  the  complaint, .  and  a 
partition  [or,  partition  or  sale]  of  the  premises  described 
therein,  at  the  next  special  term  ^  of  this  court  appointed  to  be 

'Special  equity  term  or  "circuit  and    i.  Stevens,  8   SuA,  515.    Bee   also 
special  termu    Empire  B.,  &c.,  Asso.    Volume  I,  p.  105,  note  1. 
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held  at  the  county  court  house  [or,  city  hall],  in  ,  on  the 

day  of  J  18    >  at  the  opening  of  the  court  on  that 

day,  or  as  soon  thereafter  as  counsel  can  be  heard  [and  a  motion 
will  then  and  there  be  made  for  the  appointment  of  commis- 
sioners to  make  partition  of  the  premises  described  in  the 
complaint,  according  to  the  respective  rights  and  interests  of 
the  parties  to  be  adjudged  by  the  court],  and  for  such  other 
relief  as  may  be  just. 

[Date,  signatures,  and  addresses,  as  on  p.  l.J 


Form  No.  1820. 
Interlocutory  judgment  for  actual  partition.' 

[Title  and  recital  of  proceedings,  according  to  the  case,  and 
reciting  date  of  filing^  Us  pendens;  see  Form  1621/  lut  if  am, 
infamt  is  in  default,  vnsert:  and  that  twenty  days  nave  expired 
since  the  appointment  of  M.  N.  as  guardian  ad  litem  for  said 
T.  Z.  was  perfected.]  [Add  recital  as  to  trial,  reference,  am,d 
report.'] 

It  is  oedeeed,  adjudged  and  deceeed  : 

1.  [B'  title  was  in  issue,  state  adjudication.] 

2.  That  the  rights,  shares  and  interests  of  the  parties  in  the 
property  mentioned  in  the  complaint  are  as  follows  : 

The  [defendant  C.  D.,  as  widow  of  J.  D.,  is  entitled  to 
dower  in  all  of  the  premises  described  in  the  complaint,  and] 
said  plaintiff  ,  as  the  [grantee]  of  ,  in  said 

complaint  named,  is  seized  of  and  entitled  in  fee  to  an  equal 
undivided  part  [of  said  premises,  subject  to  the  dower 

aforesaid — and  so  on  as  to  each].  * 

3.  That  partition  be  made  of  the  premises  mentioned  in  the 
complaint  herein,  which  said  premises  are  described  as  foUows^ 
[full  description — or.  That  partition  be  made  of  all  of  said 
premises  except  the  house  and  lot  in  ,  hereinafter  de- 
scribed. The  said  premises,  with  that  exception,  are  described 
as  follows — description], 

4.  That  C.  D.,  E.  F.  and  G.  H.,  of  ,  three  reputable 
and  disinterested  ^  freeholders  of  the  county  of  ,  be,  and 
they  are  hereby  appointed  commissioners  to  make  the  partition 
herein  directed,  and  to  proceed  and  report  according  to  law.' 

'  Part  may  be  allotted  and  part    tween  the  plaintifiEs  on  the  one  side 
sold,  If  equity  require.    Warfield  «.    and  the  defendants  on  the  other. 
Crane,  4  Abb.  Ct.  App.  Dec,  535.    Or         »  m  T.  Code  Civ.  Pro.,  %  1549. 
allotment  may  be  made  merely  be-         '  It  is  unnecessary  to  repeat  the 

statute  directions  as  to  oath,  &c, 
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6.  That  th&  Said  commissioners  shall  "divide  the  said  prem- 
ises into  equal  parts,  quantity  and  quality  relatively  consid- 
ered, and  that  they  allot  to  the  plaintiff  A.  B.  one  of  the  said 

"  equal  parts  of  said  premises ;  to  the  said  Y.  Z.,  another  of 
[c&c.,  ^proceeding  thus  as  to  the  shares  of  the  other  parties'],  to 
be  held  and  enjoyed  by  the  said  parties  in  severalty,  according 
to  their  rights  and  interests  therein  so  ascertained,  determined 
or  declared  as  aforesaid.^ 

6.  That  each  party  to  this  action  is  hereby  required  to 
produce  to  and  leave  with  the  said  commissioners,  or  a  majority 
of  them,  for  such  time  as  they  shall  deern  reasonable,  all  deeds, 
writings,  surveys  or  maps  in  his  or  her  possession  or  control 
relating  to  the  said  premises  or  any  part  thereof. 

7.  That  in  case  partition  of  said  premises  cannot  be  made 
with  perfect  equality  between  the  said  parties,  according  to  their 
respective  rights  and  interests  therein,  unless  compensation  be 
made  by  one  or  more  of  them  to  other  of  them  for  equality  of 
partition,  then  said  commissioners  shall  ascertain  and  report  the 
proper  compensation  which  ought  to  be  made  for  equality  of 
partition ;  and  by  whom  it  should  be  paid,  and  to  whom  it 
ought  to  be  allowed.  [^If  any  party  is  an  infant,  add:  but 
said  commissioners  shall  not  report  such  compensation  to  be 
paid  by  the  infant  U.  Y.  unless  it  satisfastorily  appears  to  them- 
that  such  infant  has  personal  property  sufficient  to  pay  the  same, 
and  his  portion  of  the  costs  and  expenses  of  the  proceedings, 
and  all  other  liens  on  his  share  of  the  premises,  and  that  his 
interest  will  be  promoted  thereby.^] 

8.  That  said  commissioners  ascertain  and  report  the  value  of 
the  property  partitioned  by  them.' 

, ,  9.  [  Where  rents  and  profits  are  to  he  accounted  f  or, ^  direct 
ciccov/riting.'] 


STATEMENTS  SUITABLE  TO  INSEKT  IN  FOREGOING  FOEM. 

•  1821.  Shares  of  unknovm  owners:]  That  one  [fourti]  of  the  premises 
herein  above  described  be  allotted  and,  remain  imdivided  for  the  unlsnown 
owners  aforesaid. 

1823.  Where  several  parties  desire  to  hold  in  wmmom;]  That  the  aforesaid 
partition  be  made  in  such  manner  that  the  shares  of  J.  D.  and  R.  D.,  two  of 

'  The  usual  direction  as  to  bound-  '  Commissioners'  reports  should 
aries  and  monuments  cannot  modify  find  value  in  case  of  actual  partition 
tlie  statute,  and  therefore  are  covered  as  a  basis  for  application  for  allow- 
by  clause  3  (above),  and  need  not  be  ance.  Id.,  %  3262. 
inserted,  unless  it  is  desired  to  add  *  Id.,  §  1589 ;  McCabe  v.  McCabe, 
judicial  directions  beyond  those  given  18  Sun,  153;  Taggart  v.  Hurlburt,  66 
in  the  statute.  Ba/rb.,  553. 

» N.  Y.  Code  Civ.  Pro.,  §  1587. 
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the  parties  to  this  action,  who  desire  to  enjoy  their  several  shares  in  common 
with  each  other,  be  allotted  together  and  remain  without  partition  to  be  en- 
joyed by  them  in  common. 

1823.  Where  sale  of  part  is  neeesswry:']  And  it  is  further  ordered  and  ad- 
judged, that  the  residue  of  said  premises,  with  all  and  singular  the  heredita- 
ments and  appurtenances  thereto  belonging,  be  sold  by  public  auction  in  the 
county  of  ,  under  the  direction  of  the  sheriflf  of  [or,  of  R.  P., 

Esq.,  of  ,  who  is  hereby  appointed  referee  herein  for  that  purpose— 

continue  as  in  Form  1840,  from  the  *]. 


Form  No.  1824, 
Oath  of  referee  or  commissioner  to  make  partition. 

[As  in  Form  1Y73,  lut  substituting,  make  partition,  /or. 
the  words,  admeasure  dower.J 

Form  No.  1825. 
Report  of  commissioners  making  actual  partition. 

l^Title  of  court  a/nd  action.^ 
To  tte  Court  of 

The  undersigned,  M.  N.,  O.  P.,  and  Q.  E.,  commissioners 
appointed  by  an  interlocutory  judgment  of  this  court,  entered 
herein  in  the  office  of  ,  on  the  day  of  , 

18  ,  to  make  partition  of  the  property  described  in  the  com- 
plaint in  this  action,  respectfully  report :  that,  after  our  ap-. 
pointment,  and  before  entering  on  our  duties  as  such  commis- 
sioners, as  aforesaid,  we  subscribed,  took  and  filed,  the  oath 
required  by  law :  and  that  we  all  met  together  in  the  perform- 
ance of  all  our  duties. 

2.  That  we  went  upon  and  examined  ^  the  said  premises  for 
the  purpose  of  making  division  and  partition  thereof,  agreeably 
to  said  judgment,  *  and  caused  said  premises  to  be  surveyed,  and- 
have  made  partition  thereof,  between  the  said  parties,  accord- 
ing to  their  respective  rights  and  interests  therein,  as  the  same 
have  been  ascertained,  adjudged  and  determined  by  the  court, 
as  follows,  viz. : 

3.  We  have  divided  the  whole  of  said  premises  into  dis- 
tinct parcels  [being  equal  parts,  quality  and  quantity 

'  Going  upon  the  premises  essen-  As  to  signature  of  report  by  two 

tial.    Tibbs  «.  Allen,  37  III.,  119.  only,  see  Simpson  v.  Simpson,  (Mich., 

As  to  view  by  two  only,  see  Town-.  1886)  26  Northwestern  Sep.,  385 ;  3  N.. 

send  V.  Hazard,  9  B.  I.,  436.  T.  B.  &,  555,  §  37. 
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relatively  considered],  whicli  are  designated,  on  the  map  here- 
to annexed,  by  the  letters  "A."  "B,"  «C"  [c&c.].  And  the 
division  thus  naade,in  our  judgment,  is  the  most  beneficial  one, 
under  all  the  circumstances,  that  could  be  made  of  such  prem- 
isies. 

4.  We  have  allotted  the  several  parcels  to  the  respective 
parties,  quality  and  quantity  being  relatively  considered,  ac- 
cording to  the  respective  rights  and  interests  of  the  parties,  as 
ilxed  by  the  interlocutory  judgment,  and  have  designated  said 
parcels  by  posts,  stones,  or  othier  permanent  monuments  men- 
tioned in  the  descriptions  hereinafter  contained. 

5.  We,  so  as  aforesaid,  have  set  off  in  severalty  to  the 
plaintiff  A.  B.,  all  that  certain  piece  or  parcel  of  said  premises 
designated  on  thesaid  map  by  the  letter  "A,"  and  which  is 
bounded  and  described  as  follows :  [description  in  full.] 

6.  We  have,  so  as  aforesaid,  set  off  in  severalty  to  the  de- 
fendant T.  Z.  [c6c.,  as  above\. 

6.  [  Where  there  are  imknown  owners  /]  We  have  set  off  all 
that  certain  piece  or  parcel  of  said  premises,  being  the  one- 
part  thereof,  designated  on  the  saia  map  by  the  letter  "  C,"  to 
remain  undivided,  for  the  owner  or  owners  whose  interests  are 
unknown,  and  not  yet  ascertained ;  which  piece  or  parcel  of 
land,  last  aforesaid,  is  bounded  and  described  as  follows :  {des- 
cription.'] 

1.  The  items  of  the  expenses  and  charges,  attending  the 
said  partition,  including  our  fees  as  commissioners,  are  as  fol- 
lows :  [as  in  Farm  1776,^.  922.] 

8.  The  value  of  the  property,  of  which  we  have  thus  made 
partition,  is  dollars. 

[Date.]  [Signatures.] 

[Acknowledgment,  or  proof,  as  in  Form  495.] 


STATEMENTS   SUITABLE   TO  BE   IN8EBTED    IN   FOREGOINa 

FORM; 

1835a.  Impraetieability  of  paAUion  as  to  a  parti]    [See  Form  1816.] 

1826.  Beaermtion  ofrigM  oftDay.'\  The  right  of  way  or  passage  is  reserved 
to  the  said  heirs  respectively,  and  to  theirheirs  and  assigns,  from  the  high- 
way, near  the  west  line  of  lot  No.  \desaribing  extent  of  said  way],  to 
enable  them  to  pass  to  and  from  their  respective  wood  lots,  for  the  purpose 
of  obtaining  wood  and  timber  therefrom,  or  for  any  other  purpose.  [It  is 
wU  in  define  manner  of  enjoyment.^] 

-  Bakemaa  v.  Talbot,  31  Xf.  T.,  866. 
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Form  No,  1827. 
Notice  of  motion  to  confirm  report  of  actual  partition. 

\_Title  of  court  and  acUonJ] 

Please  take  notice,  that  on  the  pleadings,  interlocutory 
judgment  [and  menUon  other  papers  reUed  on],  and  the  report 
of  the  commissioners  appointed  by  said  judgment,  which  re- 
port was  filed  the  day  of  ,18     {or,  a  copy  of  which 
report  is  herewith  served  on  you],  and  the  exceptions  filed  by 
on  the        day  of        ,  18    , 1  shall  move  the  court,  at  a 
special  term  to  be  held  at  the  county  court  house  [or,  city  hall], 
in  the  city  of            ,  on  the        day  of        ,18    ,  at        o'clock 
M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  that  said  ex- 
ceptions be  overruled  and  said  report  be  confirmed,  and  final  judg- 
ment rendered  thereon,  and  for  such  other  relief  as  may  be  just, 
[Date/  signature/  and  addresses;  as  on  p.  1.] 

Form  No.  1828. 
Order  confirming  report  of  partition. 

At  a  special  term  [(&o.,  as  m 
[Title  of  action'].  Fortn  493,^.  4]. 

On  reading  and  filing  the  affidavit  of  A.  T.,  verified  the 
day  of  5  18     ,  making  proof  of  due  service  of  the 

annexed  notice,  and  on  reading  the  report,  filed  on  the        day 
of  )  18     ,  by  M.  N.,  O.  P.,  and  Q.  E.,  commissioners  ap- 

pointed by  interlocutory  judgment,  entered  the        day  'of        , 
18     ;  and  the  exceptions  filed  by  on  motion  of  A.  T., 

attorney  for  plaintifi  herein,  arid  after  hearing  Z.  T.  [or,  no  one 
appearing]  in  opposition,  and  due  deliberationliaving  been  had : 

Oedeeed,  that  said  report  be  and  hereby  is  confirmed  [and 
said  exceptions  overruled],  and  that  final  judgment  thereon 
and  decreeing  that  the  *  partition  *  reported  therein  be  firm 
and  effectual  forever,  be  rendered  according  to  said  interlocu- 
tory judgment  and  report  [the  judgment  to  be  settled  ^  on 
days'  notice  to  the  attorneys  of  ]. 

Form  No.  1829. 
Final  judgment  for  actual  partition.' 
[Title  of  court  and  acidon,] 

This  action  having  been  Drought  on  to  be  heard  upon  the 

1  May  insert  direction,  first  to  tax        '  iV.  T.  Code  Civ.  Pro.,  §  1557, 
fees,  &c. 
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report  made  and  filed  on  the  day  of  ,  18       oy 

[names],  commissioners  appointed  by  an  order  of  this  court 
entered  herein  the  day  of  ,18      ,  by  which  it 

appears  that  the  said  commissioners  have  made  partition  of 
the  premises  described  in  the  complaint  in  this  action  between 
the  parties,  according  to  their  respective  rights  and  interests 
therein,  as  the  same  have  been  ascertained,  declared,  and  de- 
termined by  this  conrt,  and  by  which  said  partition  the  said 
commissioners  have  divided  the  whole  of  said  premises  into 
allotments  of  equal  Value,  and  have  set  off  in  severalty 
to  the  said  W.  X.,  one  of  the  said  allotments,  bounded  and 
described  as  follows :  Idescription]  as  will  more  fully  appear 
by  a  map  of  said  partition  therein  annexed;  and,  also,  by 
which  partition  the  said  commissioners  have  set  off  in  severalty 
to  [proceeding  in  like  manner  to  state  each  allotment] ;  Now, 
on  motion  of  A.  T.,  for  the  plaintiff,  and  after  hearing  T.  Z. 
for  the  defendant,  and  due  deliberation  having  been  had,  and 
the  court  having  ordered  judgment  as  hereinafter  stated  : 

_  It  is  OEDEEED  and  adjudged,  1.  That  the  said  report,  and  all 
things  therein  contained,  do  stand  ratified  and  confirmed,  and 
that  the  partition  so  made  be  firm  and  effectual  forever. 

2.  That  the  several  lots  and  parcels  hereinbefore  described 
as  constituting  the  allotment  [colored  brown  on  said  map,  and] 
set  apart  to  said  W,  X.,  being  one  equal  part  of  said  prem- 
ises, shall  be  and  the  same  hereby  are  vested  in  him,  the  said 
W.  X.,_in  severalty,  to  be  held  and  enjoyed  by  him,  his  heirs 
and  assigns  forever,  and  that  he  be  let  into  possession  [immediate- 
ly— or  stating  when.  Proceeding  in  like  manner  to  state  each].* 
That  the  plaintiff  recover  his  costs  ^  in  this  action,  taxed  at 
the  sum  of  $  \or,  to  be  taxed — and  also  the  sum  of  $ 

now  awarded  to  him  as  an  additional  allowance  herein].    That 
the  defendant  W.  X.  pay  to  the  plaintiff  or  his  attorney  one 
part  of  said  costs  and  allowances  [and  so  on]. 

STATEMENTS   SUITABLE  TO  INSERT  IN  FOREGOING  FORM. 

1830.  Where  compensation  is  to  be  made  for  equality.  Insert  in  last  Form 
after  the  *.•]  And  it  appearing  from  the  said  report  that  the  share  of  W.  X. 
IS  worth  more  in  proportion  than  the  respective  shares  allotted  to  the  other 
parties- 

It  is  further  adjudged,  that  the  said  W.  X.  make  compensation  for 
equality  of  partition  to  the  other  parties  entitled  to  share  in  the  land  {or,  its 
proceeds],  and  pay  to  each  of  them  therefor  dollars,  together  with  dol 
lars,  his  share  of  the  costs  and  charges  of  this  action  heretofore  taxed  at 
dollars,  said  share  being  one  [fourth]  part  of  said  costs  and  charges,  with  the 
additional  ratable  increase ;  and  that  each  of  the  said  other  parties  have  ex- 

» Henderson  v.  Scott,  43  Hun,  22;  Davis  v.  Davis,  3  N.  Y.  State  Sep.,  163. 
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ecution  for  the  sum  so  adjudged  against  said  W.  X. ;  and  that  the  same  is 
hereby  declared  to  be  a  lien  upon  the  share  so  allotted  to  said  "W.  X. 

1831.  Direction  for  actual  conmyance;  suhsUtute  for  douse  2  in  last  Form 
hut  one  .•]  that  the  said  [ncim,ing  the  pa/riies]  do  each  execute,  imder  their 
hands  and  seals,  and  acknowledge  and  deliver  to  the  other,  a  deed  of  release 
and  quit-claim  of  the  parcels  of  land  set  off  to  each  in  severalty  as  aforesaid.' 

1831a.  Wiere  a  tenancy  in,  or  lien  on,  the  entire  property  is  reserved :  '1  The 
right  and  interest  of  the  defendant  U.  W.  not  having  been  awarded  or  allotted 
to  him,  his  entire  right  and  interest,  hereby  adjudged  to  be  a  tenancy  for  his 
life  [or  otJierwise]  is  reserved  and  left  unaffected  in  said  partition  and  by  this 
judgment. 

1838.  Direction  as  to  costs  in  complex  case ;]  That  the  costs  and  disburse- 
ments of  the  several  parties  herein,  to  be  taxed  by  the  clerk  of  this  court  on 
notice,  shall  be  borne  and  paid  by  the  respective  parties  as  follows  :  By  said 
A.  B.,  the  one  part  thereof ;  by  said  W.  X.  and  Y.  Z.  each,  one 

part  thereof  [and  so  on}  * ;  and  that  the  parties  entitled  to  such  costs  and  ex- 
penses have  execution  therefor  according  to  the  course  and  practice  of  the 
court;  that  is  to  say,  that  each  party  whose  bill,  as  taxed,  exceeds  the  sum  of 
the  portions  of  the  costs  and  expenses  to  be  borne  and  paid  by  him,  as  above, 
provided,  have  execution  for  such  excess  against  the  other  parties  respective-' 
ly  for  the  amount  which  the  respective  taxed  bills  of  such  other  partiesaieless 
than  the  amount  of  the  respective  portions  of  the  whole  costs  and  expenses 
hereinbefore  charged  upon  them.  That  the  costs  of  the  guardian  ad  litem  of 
the  infant  defendants  respectively,  to  the  extent  of  their  several  shares  or 
portions  of  the  whole  costs  of  the  action,  are  declared  to  be  Hens  in  favor  of 
such  guardian  ad  litem,  upon  the  infant's  respective  shares  of  the  premises, 
which  costs  the  general  guardians  of  the  infants  are  authorized  and  directed 
to  pay  out  of  the  rents  and  profits  of  such  shares,  or  out  of  any  other  moneys 
which  may  come  to  their  hands  belonging  to  the  said  infants  respectively. 
And  the  guardian  ad  litem  may  apply  to  the  court  for  further  direction,  if 
necessary,  as  to  the  payment  of  such  costs. 


Form  No.  1833. 
Report  of  commissioners  that  paxtition  cannot  be  made. 

lAs  m  Form  1825  to  the  *,  continuing ;]  and  find  that 
[state  impracticability  of  actual  j>drtition,  as  in  Form  1816]. 
[State fees  a/nd  expenses.'] 

•  This  is  not  necessary,  and   not  execute  under  their  hands  and  seals, 

usual   under    the     modern    statutes  and  acknowledge  and  deliver  to  [nam- 

empowering  the  court  to  fasten  the  ing  that  one]  a,  deed,  &c.,  as  siboye.  If 

title  by  the  decree.     See  Smith  «.  any  are  infants,  the  direction  will  be 

Crawford,  81  III.,  296;  Wadhams  v.  that  the  guardian  ad  litem  unite  with 

Gay,  78  id.,  415.  the  other  grantors  and   convey  his 

Where  there  are  more  than  two  ward's  interest, 
parties,  each  conveyance  to  be  made         ^  See  Hughes  v.  Hughes,  11  Aii- 

may  be  described  separately,  thus,  iV.  C,  87. 
"that  the  said  [naming  all  but  one} 
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Form  No.  1834. 
Modification  of  interlocutory  judgment. 

I'^ere  commissioners  recommend  sale  of  part  or  all-' 
after  amropviate  recitals:']  Okdeked,  that  the  interlocu- 
tory judgment  herein  entered  on  the  day  of  ,18 
be  moditied  by  inserting  the  following  clauses :  It  is  further 
ordered,  adjudged  and  decreed,  that  instead  of  making  parti- 
tion of  the  whole  of  said  premises,  the  lot  hereinafter  de- 
scribed be  sold  {proceeding  as  iti  interlocutory  judgment  fw 

[And  tliat  partition  be  made  as  aforesaid  of  the  residue  of 
the  premises  mentioned  in  the  complaint.]  And  the  clerk  is 
herebjr  directed  to  enter  on  the  margin  of  said  interlocutory  judg- 
ment, 'after  clause  ,  a  memorandum,  referring  to  the  entry 
of  this  order,  substantially  as  follows  :  "  Modified  by  directing 
sileoflot  ,  street,  instead  of  actual  partition 
thereof,  by  order  entered  the  day  of  ,18     ." 


Form  No.  1835. 
Order  in  partition  to  make  creditors  parties  so  as  to  proceed  to  sale. ' 

At  a  special  term  [cfe<?./  see 
Form  493,  p.  4]. 
\Title  of.  action.] 

It  appearing  to  the  court  by  the  report  filed  herein  the 
day  of  >  18     ,  by  the  commissioners  appointed  by  inter- 

locutory judgment  to  make  partition  of  the  premises  described 
ip  the  complaint  in  this  cause,  that  such  partition  cannot  be 
made  without  great  prejudice  to  the  owners  of  said  premises, 
and  that  a  sale  thereof  is  necessary  and  expedient ;  and  it 
appearing  to  the  court  that  there  are  creditors  having  liens  on 
said"  premises  who  are  not  parties  to  the  action  \recite  other 
appea^a/n.ces,  or  notice,  according  to  the  case] ;  now,  on  motion 
or  A.  T.,  attorney  for  the  plaintiff": 

Oedeeed,  1.  That  the  plaintiff  may  [within  days  after 

the  entry  of  this  order]  amend  his  summons,  complaint  and 
proceedings,  by  making  a  party  to  the  proceedings  every  cred- 
itor having  a  lien  or  i;^eumbrance,  by  mortgage,  judgment,  or 

c\  'Compare  Waring  ■».  Waring,  3    Abh.  Pr.,  346;  Patterson  v.  McOunn, 
^  '  VI  Weekly  Dig.,  W^. 
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otherwise,  on  the  entire  property  or  on  the  undivided  interest 
or  estate  of  any  of  the  parties  to  this  suit. 

2.  That  it  be  referred,  to  E.  F.,  Esq.,  of  ,  to  ascertain 

and  report  whether  said  premises,  or  any  shares  or  interests 
therein  of  any  party  to  this  proceeding,  are  subject  to  any  lien 
or  incumbrance,  by  mortgage,  judgment,  or  otherwise. 

Enter :  [signature  of  judge  'by  initials  ofna/me  and  title."] 


Form  No.  1836. 
AdTertisement  for  liens. 

ITitle  of  court  and  action.} 

I,  the  undersigned,  duly  appointed  referee,  by  order  of 
this  court,  dated  on  the  day  of  ,  18     ,  and  entered 

herein  on  the  same  day  [or,  the  day  of  ,  18    ], 

hereby  require  each  person  not  a  party  to  the  action,  who  at 
the  said  date  of  the  order,  had  a  lien  upon  any  undivided 
share  or  interest  in  the  property  sought  to  be  partitioned  here- 
in, and  which  is  hereinafter  described,  to  appear  before  me  on 
or  before  the  day  of  next,  at  my  office,  No.  , 

street,  in  the  village  of  ,  in  the  county  of  , 

to  prove  his  lien  and  the  true  amount  due  or  to  become  due  to 
him  by  reason  thereof. 

The  premises  are  described  in  the  complaint  in  the  above 
cause  as  follows :  [description.'] 

[Date.]  [Signature  of],  Referee. 

[Name  and  address  of]. 

Plaintiff's  attorney. 

[  Under  If.  T.  Code  Oim.  Pro.,  §  1563,  as  amended  in  1887, 
publish  in  county  designated  as  place  of  trial,  a/nd  in 
cov/nty  where  property  is  situated.] 


Form  No.  1837. 
Consent  of  widow  or  other  tenant  for  life  or  for  years  to  sale.' 

[Title  of  court  and  action,] 

I,  the  undersigned,  M.  N.,  one  of  the  defendants  herein, 

'  N,  T.  Code  Oiv.  Pro.,  §  1533,  as    rule  in  Scheu  v.  Lelining,  31  Eun, 
amended   in  1877,  superseding   the    188. 
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entitled  to  a  particular  estate  in  the  premises  of  which  parti- 
tion is  songht,  hereby  consent  that  a  sale  of  said  premises  be 
made  herein  pursuant  to  law.^ 

[Date.]  [Sigrnature.] 

[Achiowledgment  as  in  Form,  495.] 

Form  No.   1838. 

Consent  of  widow,  or  other  tenant  for  life  or  years,  to  accept  g^ross 
sum  in  case  of  sale. " 

\Title  of  court  and  action.] 

I,  the  undersigned,  M.  K,  hereby  consent  to  accept,  in  full 
satisfaction  and  discharge  of  my  right  [of  dower — or,  my  right 
as  tenant  for  the  life  of  '  — or,  as  owner  of  a  term,  of 

years]  in  the  [in  the  individual  share  of  Y.  Z.  in  the]  real 
property  described  in  the  complaint,  a  gross  sum,  to  wit, 
dollars  [f??",  a  gross  sum,  the  amount  of  which  shall  be'  ascer- 
tained pursuant  to  law]. 

[Date.]  [Signature.] 

[AchnowledgTnent  as  in  Form  495.] 

Form  No.  1839. 
Belease  by  married  woman  of  inchoate  right  of  dower. 

[Title,  authentication  and  acknowledgment  as  in  last  Form.] 

I,  the  undersigned,  D.  B.,  defendant  above  named,  and 
wife  of  the  defendant  Y.  B.,  hereby,  pursuant  to  section  1571 
of  the  Code  of  Civil  Procedure,  release  to  my  said  husband,  T. 
B.,  my  inchoate  right  of  dower  in  the  property  directed  to  be 
sold  by  the  interlocutory  judgment  herein,  entered  the 
day  of  ,  and  request  that  the  share  of  the  proceeds  aris- 

ing from  the  sale  of  my  contingent  interest  be  paid  to  him. 

Form  No.  1840. 
Interlocutory  judgment  for  sale  in  partition. 
[Title  a/nd  recitals  according  to  tJie  proceedings  in  tJie 

'If  consent,  such  as  in  the  next  and  deliver  certified  copy  to  referee; 

Fonn,  is  not  added,  a  share  of  the  and  for  greater  caution  serve  copy 

principal  will  be  invested  and  income  with  notice  of  filing  upon  each  ad- 

lor  life  paid,  to  the  life-tenant.  verse  party  who  has  appeared,  or  who 

8  File  with  report  of  sale,  or  prev-  thereafter,  and  up  to  the  time  of  fil- 

iously  (JV.  7.  Code  Civ,  Pro.,  §  1569),  ing  report  of  isale  appears. 
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cause;  see  Form  1820,^.  950,  to  th^*:']  Andthe  said  rgferee'si 
[or,  said,  commissioners']  report,  having  stated  that  the  said 
premises  are  [or,  the  portion  of  said  premises  which  is  herein-: 
after  described  is]  so  circumstanced  that  an  actual  partition 
thereof  cannot  be  made  without  great  prejudice  to  the  owners 
thereof ;  and  the  court  being  satisiied  that  such  report  is  just 
and  correct,  and  that  a  sale  thereof  is  necessary : 

[  Where  there  is  cm  existing  right  of  dower,  add ;]  And  it 
appearing  that  C.  B.  has  an  existing  right  of  dower  in  the  en- 
tire premises ;  and  the  court  having  considered  the  interests  o5f 
all  the  parties  hereto,  and  determined  that  said  interests  require 
that  said  right  of  dower  should  be  sold  ^i  [or,  should  be  excepted 
from  the  sale].     [And  contvnue  as  in  Form  1820  to  the  *.] 

[For  various  special  clauses  occasionally  required;,  see 
Forms  1843  to  1854  (J)elow),  amd  20  All.  N.  C,  102.] 

That  the  said  premises  hereinafter  described  [or,  the  right, 
title  and  interest*  of  said  A.  B.,  U.  Y.  and  Y.  Z,  in  the  said 
premises  hereinafter  described],  be  sold  at  public  auction  in 
the  [city  and]  county  of  ,  where  the  said  premises 

are  situated,  by  the  sheriff  of  said  county  [or,  by  K.  F.j  of 
,  who  is  hereby  appointed  a  referee  for  that  purpose].* 
That  said  sheriff  [or,  referee]  give  public  notice  of  the  time 
and  place  of  such  sale,  according  to  law"  and  the  practice  of 
this  court  ;^  and  that  any  of  "the  parties  hereto  may  purchase  at 
such  sale.*  The  premises  so  to  be  sold  are  bounded  and  de- 
scribed as  follows  :  [full  description.'] 

[For  special  cla/ases  as  to  mapjmig,  advertising,  selling  on'' 
credit,  c&c,  see  Forms  1841,  1842  {lelow),  and  20  All.  F." 

a,  102.] 

That  immediately  after  completing  the  sale,  said  referee 
[or,  sheriff],  according  to  law,*  file  with  the  clerk  of 
County  [or,  of  this  court]  his  report  thereof  and  of  his  proceed- 
ings; and  that  after  said  sale  shall  have  been  confirmed  he 
execute  a  deed  or  deeds  of  the  premises  sold  to  the  purchaser 
or  purchasers  at  said  sale,  on  their  complying  with  the  condi- 
tions upon  which  the  said  deeds  were  to  be  ddivered,  and  that 
such  sale  be  valid  and  effectual  forever. 

That  out  of  the  proceeds  of  the  sale  he  pay  \here  direct 
payment  of  costs  to  the  respective  parlies  or  their  attorneys], 
and  that  he  also  pay  the  expenses  of  the  sale,' and  all  taxes, 

•  W.  T.  Code  Cm.  Pro.,  §  1557.  '  For  another  form  see  judgment 
'  iV".  Y.  Code  Civ.  Pro.,  §  1344.  on  foreclosure.  Expenses  of  the  sale 
^  Id.,  §§  1434, 1678.  will  include  unpaid  taxes,  &c.,  unless 

*  JV".  T.  Gen.  Rules,  Nb.&i,  oflSBS.  ■  the  judgment  otherwise  directe.  Id., 
6  See  p.  933  of  this  Volume.  §  1676. 

^K.Y.  Cade  Civ.  Pro.,  %  1516. 
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agsessments  and  water  rates  a  lien  on  said  premises,^  and  re- 
deem from  all  sales  for  such  lifens/ or,  if  any  thereof  were  or 
are  a  Hen  upon  any  part  only,  that  he  pay  the  same  out  of  the 
proceeds  of  such  part.' 

That  the  said  referee  \pr,  sheriff]  pay  to  the  said  plaintiff, 
or  bring  into  court  *  for  his  use,  the  one  part  of  the  residue 
of  the  proceeds  arising  from  said  sale  [and  so  on]. 

[For  other  cla/uses  as  to  distribution  occasionally  useful, 
see  Forms  1843  to  1854  (SeZMo),  and  20  Abb.  N.  C,  102.] 

It  is  further  oedeeed,  adjudged,  and  deceeed  :  That  each 
party  to  this  action  is  hereby  required,  on  demand  of  the  pur- 
chaser of  said  premises,  or  any  jarcel  thereof,  to  deliver  to 
such  purchaser  all  title  deeds  or  writings  under  the  control  of 
such  party,  that  relate  wholly  to  the  premises  bought  by  such 
purchaser,  or  to  any  part  thereof;  and  that  all  other  title  deeds 
or  writings  relating  wholly  to  the  premises  mentioned  in  the 
complaint  shall  be  deposited  with  the  clerk  of  the  county  of 
,  there  to  remain  "for  the  benefit  of  all  persons  interested. 

That  the  purchaser  or  purchasers  of  said  premises,  or  any 
part  thereof,  at  such  sale,  be  let  into  possession ;  and  that  each 
party  or  other  person  upon  whom  this  judgment  is  binding,* 
who  may  be  in  possession  of  the  premises  purchased,  or  any 
part  thereof,  is  hereby  directed  to  deliver  possession  of  the 
same  to  the  purchaser  or  purchasers  on  production  of  the  ref- 
eree's [or,  sheriff's]  deed.^ 

That  said  referee  [or,  sheriff]  take  receipts  for  all  the  pay- 
ments hereinbefore  directed  to  be  made,  and  file  them  with, 
his  report  thereof.^ 

That  the  said  referee  [or,  sheriff]  report  to  the  court  his- 
proceedings  subsequent  to  those  included  in  his  report  of  sale 
hereinbefore  required.     • 

That  any  party  to  this  action  may  apply  to  the  court  on;  the- 
foot  of  this  judgment  for  further  directions. 


STATEMENTS  SUITABLE  TO  INSERT  IN  FOREGOING' FORIff. 

1841.  To  direct  laying  out  in  lots:}  That  the  same  be  soldseparately-and  in 
_  such  parcels,  lots  or  pieces,  as  to  the  said  may  seem  most  for  the  inter- 

est of  the  parties  interested  therein;  and  for  that  purpose,  that  the  said 
shall  and  may  procure  to  be  made  such  surveys,  maps  and  diagrams- 
of  all  the  lands  and  premises  above  described  as  he  may  think  necessary  for 

'  Weseman  v.  Wingrove,  85  K  T.,    C,  102';  s.  c.,mKT.,  330 ;  Fleming 

353. -  -v.'Bwmh&mASWeekly  Dig.,5m. 

^N.  T.  Code  CiB.Pro.,  §  1563.  .  "  Code  Civ.  Pro.,  §§  1557, 1577.  • 

'Eockwell   V.  Decker,  33   Ekn,      '    '2(?;,  §1675.  a„^.„„-' 

343 ;  Monarques.  Moharque,  8  AVb.N;^'        « M, §  1557, last.plawej  aad^  1539. 

Vol.  11—61 
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the  purposes  of  the  said  sale,  and  may  lay  down  and  designate  upon  said  maps 
or  diagrams  such  road  or  roads,  street  or  streets,  avenues  or  places  to  be  used 
as  streets,  and  may  abo  upon  the  said  maps,  by  such  lines  and  marks  as  may 
be  necessary,  lay  out  the  remaining  part  of  the  said  land  and  premises  front- 
ing upon  such  roads,  streets,  avenues  or  places,  or  otherwise,  and  in  sueh 
plots,  lots,  pieces  or  parcels  as  he  may  d^enx  advisable,  with  a  view  to  increase 
the  amount  of  the  proceeds  pf  said  sale,  and  that  the  title  of  the  purchasers 
of  such  parts  of  the  said  landg  as  shall  be  laid  down  upon  said  maps  or  dia- 
grams fronting  upon  such  roads;  streets,  avenues  or  places,  shall  extend  to  the 
center  of  such  roads,  streets,  avenues  or  places,  subject  to  the  easement  and 
right  of  way  of  all  the  purchasers  of  any  part  of  the  said  lands  and  prem- 
ises. 

1843.  Where  credit  is  tob&giuenforpurchase-money:'}  And  said  referee 
[or,  sheriff]  shall,  upon  such  sale,  allow  to  the  pmchaser,  if  he  wish  it,  a 
credit  of  years  at  per  cent,  interest  per  annum,  for  one-half  or  less  of 
the  purchase-money  bid  upon  any  separate  lot  or  parcel,  to  be  secured  by  the 
bond  of  the  purchaser  and  his  mortgage  of  such  parcel,  with  the  usual  mter- 
est,  insurance  and  tax  clauses;  sueh  bond  and  mortgage  to  be  taken  in 
the  name  of  ^  lan4  describing  additional  seflwrity,  if  any]. 

1843.  Bowressto  receive  gross  sum:']  that  the  right  of  dower  of  the  defend- 
ant E.  B.  in  [designate  premises]  be  included  in  the  sale,  and  the  purchaser, 
his  heirs  and  assigns,  shall  hold  the  raopertyfree  and  discharged  of  any  claim 
by  virtue  of  said  right;  and  saidE.  B.,  her  executors,  administrators  and 
assigns,  are  entitled  to  receive  from  the  proceeds  of  the  sale  of  the  said  past- 
mentioned]  premises,  in  satisfaction  of  said  dower,  the  gross  sum  of 
dollars,  heretofore  fixed  and  consented  to  by  her  [or,  a  gross  sum  to  he  fixed 
by  said  referee  according  to  the  principles  of  law  applicable  to  annuities]. 

1844.  Dowress  to  lume  one-third  proceeds  iiwested:]  That  the  right  of  dower 
of  the  defendant  F.  B.  in  [designate  premises]  be  included  in  the  sale,  and  the 
purchaser,  his  heirs  and  assigns,  Shall;hold  the  property  free  and  discharged 
of  any  claim,  by  virtue  of  said  righti;  andiSaid  F.  B.  is  entitled  to  have  one- 
third  of  the  proceeds  paid  into  court  according  to  the  rules  and  practice  of 
the  court,  for  the  purpose  of  being  invested  for  her  benefit  for  life,  according 
to  law. 

1845.  Dowress  to  elect  whether  to  take  gross  sum,  or  income  of  one-fhvrd:  *J 
that  the  right  of  dower  of  the  defendant  C.  B.  va^S^designate  premise^  be  in- 
cluded in  the  sale,  and  the  pui^chaser,  his  heirs  and  assigns,  shall  hold  the 
property  free  and  discharged  of  any  claim  by  virtue  of  said  right,  and  said 
C.  B.,  or  her  executors,  administrators  and  assigns,*  ai-e  entitled  to  receive  from 
the  proceeds  of  the  sale  of  the  said  premises,  at  her  election  to  be  signified  by 
filing  a  request  and  consent  therefor,  and  delivering  a  certified  copy  thereof 
to  said  referee  [or,  sheriff]  within  [ten]  days  after  entry  and  service  of  notice 
of  entry  of  this  judgment,  a  gioss  suni  in  satisfaction  of  said  dower,  to  be 
fixed  by  said  referee  according  to  the  princiijles  of  law  applicable  to  annui- 
ties) or  in  default  of  her  signifying  her  election,  then  said  C  B.  is  entitled  to 
have  one  third  of  the  proceeds  paid  into  court,  according  to  the  rules  and 
practice  of  the  court,  for  the  purpose  of  being  invested  for  her  benefit  for  life 
according  to  law. 

1846.  Dowress  who  has  relecued,.  la/rred:]  that  the.  defendant  D.  B.  has 
released  her  right  of  dower  [or,  incjioate  right  of  dower]  in  and  to  all  the 

'  N.  T.  Code  Oiv.  Pro.,  §§  1573.         » Id.,  g§  1567, 1570, 1583. 
1574  *  Fulton  v.  Fulton,  8  ^66.  N.  C, 

»j£e.i  g§  1575,  747.  210. 
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pffemises "described  in  tlie  complaint  and  in  this  judgment,  and  is  tereby  for- 
ever effectually  barred  from  any  and  all  interest  in  the  said  premises  or  any 
pait  thereof. 

1847.  Where  a  tenant  for  life  ofaahwre  will  take  a  larger  sha/re  on  death  of 
anoiher  tenant  for  life: ']  That  the  defendant  H.  W.,  as  tenant  by  the  curtesy, 
is  entitled  during  his  natural  life  and  the  joint  lives  of  himself  and  the  said 
G.W.  to  the  one  equal  undivided  [twelfth]  part  of  premises  above  described, 
era likeproportion  of  the  rents  and  profits  thereof,  and  in  case  he  shall  out- 
live the  said  G.  W.,  then,  from  and  after  her  decease  for  and  during  the  re- 
maining part  of  his  natural  life,  he  is  entitled  to  one  equal  undivided  [eighth] 
part  of  the  said  land  and  premises  last  meittloned,  or  the  like  proportion  of 
the  rents  and  profits  thereof. 

1848.  Where  a  share  is  cha/rged  with  a  hequeBt:^  That  the  several  estates, 
rights  and  interests  of  the  said  plaintiffs  [ruMning  them],  are  subject  to  the 
payment  and  satisfaction  of  the  sum  of  dollars,  with  the  interest  accrued 
and  remaining  unpaid  thereon,  from  the  day  of  ,  18  ,  under  and  by 
virtue  of  the  last  will  and  testament  of  M.  D.,  as  will  more  fully  appear  by 
reference  to  the  first  above-mentioned  report  of  the  said  referee,  and  which 
said  last-mentioned  sum  of  money  is  now  due  and  payable  to.  the  legatees  or 
legal  representatives  of  the  said  above-named  M.  D. 

1849.  Where  shares  are  subject  to  powers  of  sale,  de.:']  The  said  several 
and  respective  shares,  estates,  and  interests  of  the  said  defendants  [nam- 
ing fhem],  of,  in,  and  to  the  land  and  premises  last  above  described,  are  sub- 
jeet  to  the  powers,  conditions  and  provisions  of  the  last  will  and  testament  of 
the  said  M.  D.,  deceased.    [See  also  Form  1782i] 

[  Where  the  share  of  a  parti/  is  subject  to  a  Men,  state  it,  as,  for  instance,  in 
Vmn,  1817,  p.  948,  from  the  *  to  the  f.] 

1850.  Where  any  pf/reel  is  set  off  for  some  parties:]  That  the  defendant  Y. 
Z.  hereinbefore  adjudged  to  be  entitled  to  immediate  possession  of  a  distinct 
parcel  allotted  to  him  ■•  [and  the  defendants  U.  V.  and  W.  X.  hereinbefore  ad- 
ilidgedto  be  entitled  to  a- distinct  parcel  to  be  enjoyed  by  them  in  common  ^] 
be  respectively  let  into  possession  thereof  immediately. 

1851.  Where  the  share  of  a  party  hots  been  adjudged  subject  to-  an  exiting 
Urn:]  That  said  referee  [or,  sheriff]  pay  into  court  according  to  law,«  and 
the  rules  and  practice  of  the  court,  the  portion  of  the  money  arising  from'  the 
sale  of  the  share  or  interest  of  the  above-nientioned  .,  after  deducting 
the  portion  of  the'^costJs  and  expenses  for  which  it  is  as  herein  adjudged  to  be 
liable. 

1853.  Where  all  the  unsatisfied  liens  on  a  sha/re  have  been  ascertained,  direct 
payment  into  court  of  the  share  after  deducting  costs,  &c.,  as  above,  and  con- 
Unue:]  And  that  the  same  be  thereafter  paid  to  and  distributed  among  the 
creditors  having  liens  on  that  share,  established  by  the  report  of  the  referee 
herein,  confirmed  the       day  of  ,18    [aecoi'dmg  to  the  priority  of  each 

as  therein  ascertained],  so  far  as  necessary  to  satisfy  said  claims  and  extin- 
guish said  liens,  as  follows:  to  F.  G.,  dollars,  with  interest  from  the 
day  of              ,  18    [and  so  on],  and  that  the  balance  of  the  portion  of  pro- 
ceeds paid  into  court  on  account  of  that  share  shall  be  paid  to  said  on 
due  application  therefor. 

'  N.  T:  Code  Cio.  Pro.,  §,  1244  ^  Id.,  §  1548.         „  ^  „  ,    „. 

'/d.,.SS1434  1678.  «  Gemparfr  with  N-.^T.  Code  Vtvi 

'BiUih.  JV<?.,§§  1563-1585, 744-754 
*  Jf.  T.  Code  Civ.  Pro.,  §  1558. 
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1853.  Where  there  wre  unknown  owners:']  That  said  referee  [or,  sher- 
iff] pay  into  court  according  to  law,  and  the  rules  and  practice  of  the  court, 
the  portion  of  the  purchase-money  arising  from  the  sale  of  the  share  or  inter. 
est  of  said  unknown  owner,  to  wit,  one  part  of  the  residue,  after  deduct- 
ing [<6c.],  and  that  the  same  be  invested  by  in  for  the  benefit  of 
said  unknown  owners,  subject,  however,  to  any  liens  which  may  be  duly 
established  against  said  share.' 

1854.  Where  a  question  as  to  a  gross  sum,  for  a  future,  &e.,  estate  is  re, 
sermd.-y  And  said  referee  is  further  directed  to  inquire  into  the  present 
proportional  value  of  the  inchoate  right  of  dower  of  the  defendant  C.  C.  [or 
o^AeT-ZMftire^itote]  according  to  the  principles  of  law  applicable  to  annuities 
and  survivorships,  and  report  the  facts  [and  testimony],  with  bis  opinion 
thereon,  to  the  court,  to  the  end  that  further  direction  maybe  given  as  to  the 
disposition  of  a  share  of  the  proceeds  equal  thereto. 


Form  No.  1855. 
Selease  by  dowress. 

[Title  of  court  amd  action.^ 

I,  U.  v.,  one  of  the  defendants  in  the  above-entitled  action, 
hereby  acknowledge  to  have  received  from  K.  F.,  the  referee 
who  sold  the  real  estate  of  M.  E".,  deceased,  under  the  judgment 
herein,  the  sum  of  dollars  and  cents,  being  my  share  of 
the  proceeds  of  the  sale  under  said  judgment  in  this  action,  and 
in  consideration  thereof  I  hereby  release  and  quit-claim  to  [G. 
H.],  the  purchaser  at  such  sale,  all  my  estate,  right,  title,  inter- 
est, dower  and  right  of  dower,  in  and  to  the  premises  sold  as 
aforesaid. 

WriNESS  my  hand  and  seal  this  day  of  ,  in  the 

year  18     .  {Signature.^     [xSeaZ.] 

Sealed  and  delivered  in  the  presence 
of  \8ignaiAire  of  witness]. 

[^Aeknowledgment  as  in  Form  495.] 


Form  No.  1855a. 

Report  of  sale. 
{See  Chapter  XVL] 

Form  No.  1856. 
Final  judgment  after  sale. 
[Title  of  the  camse;  and  recital  of  the/prooeedinga  according 

'  jy.  F.  Code  -Civ.  Pro.,  §  1578.  '  Id.,  1 1570;  Jordan  v.  Van  Epps, 

19jHz«»,  426. 
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to  the  circumstances  of  the  case  (see  Forms  1621-1820);  including 
redtal  of  report  of  sale  verified  and  filed,  and  order  confirmina 
it  entered.']  ^ 

It  18  OEDEKED,  ADJUDGED  AND  DEOEEED,  aS  f  oUoWS  I 

1.  That  said  report  and  sale  be,  and  the  same  hereby  is 
confirmed,  and  that  the  same  be  firm  and  eflFectual  forever. 

2.  That  said  referee  \or,  sheriff]  execute  the  proper  convey- 
ances pursuant  to  the  sale  [and  take  the  proper  securities 
pursuant  to  the  sale  upon  the  terms  reported,  and  deliver  such 
securities  to  ]. 

3.  That  he  pay  [here  direct  as  to  costs  if  unpaAd;  see  clause 
2,  m  p.  956,  and  Form  1832,  on  p.  956].* 

4.  That  he  pay  to  ,or  into  court  for  their  use  [here 
miard  payment  to  parties  entitled  to  recei/oe  proceeds']. 

5.  That  he  pay  to  G.  F.,  the  general  guardian  ofW.  V.,  an 
infant,  to  the  use  of  said  infant,  one  part  of  the  said  residue 
[or,  the  sum  of — c6c.].  And  the  said  general  guardian  is  here- 
by directed  to  invest  the  said  moneys  on  bond  and  mortgage,  in 
the  name  of  such  infant  [or,  general  guardian],  upon  unincum- 
bered [improved]  real  estate  in  ,  of  at  least  double  the 
value  of  the  moneys  so  invested. 

6.  That  he  paj^  into  court  according  to  [(&g.,  ihere  direct  as 
to  shares  to  he  paid  into  court^  &c.;  see  Interlocutory  Decree, 
Forms  1840-1 854 ;  with  any  further  directions  awarded  as  to 
securities'}. 

1.  That  the  purchaser  [naming  him]  be  let  into  possession 
,  [see  Form  1840,  p.  961]. 

8.  That  the  said  referee  [or,  sheriff]  take  receipts  for  all 
moneys  which  he  shall  pay  under  and  in  pursuance  of  this 
decree,  and  file  the  same  with  his  report  of  the  proceedings 
subsejfuent  to  the  confirmation  of  his  report  of  sale,  and  that 
he  bring  into  this  court  according  to  law  and  the  course  and 
practice  of  this  court  all  the  proceeds  of  the  said  sales  of  the 
lands  and  premises  above  mentioned,  which  shall  not  be  re- 
tained or  paid  out  by  him  as  hereinabove  directed,  together 
with  the  bond  or  bonds  and  mortgage  or  mortgages  which  shall 
be  taken  by  him  as  hereinabove  directed  to  be  invested  or 
disposed  of  in  pursuance  of  the  rules  of  this  court,  or  otherwise 
as  this  court  may  order  and  direct. 

9.  That  the  said  referee  [or,  sheriff]  report  his  proceedings 
to  this  court. 


'  Compare  iV.  Z,  Code  CiD.  Pro.,         »  See  Wiggins  s.  Howard,  83  if.  K, 
(1579.  613. 
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Form  No.  1857. 
Order  confirming:  report  of  distribution. 

At  a  special  term  {c&e.,as  in 
{Title  of  action.]  Form  493,  p.  4]. 

On  reading  and  filing  the  report  of  E.  F.,  a  referee  duly 
appointed  by  an  order  of  this  court  entered  the  day  of 

,18  ,  by  which  report  it  appears  that  the  said  referee 
has  executed,  acknowledged  and  delivered  to  J.  K.,  the  pur- 
chaser of  the  premises  sdd  by  the  said  referee,  a  deed  thereof, 
and  that  he  has  distributed  the  proceeds  of  the  sale  of  the  said 
premises  in  the  manner  directed  by  the  order  of  the  court,  and 
that  the  said  referee  has  annexed  to  his  report  this  receipts  of 
the  several  persons  to  whom  the  said  proceeds  were  required  to 
be  paid  ;  Now,  on  motion  of  A.  T.,  attorney  for  the  plaintiff, 
it  is 

Oedeeed,  that  the  said  report  be,  and  the  same  is  hereby 
approved  and  confirmed. 

Enter :  [8ignat^l/re  of  judge  hy  initials  of  name  a/nd  title.] 


SECTION    VI 
Peoceedings  Peculiae  to  Actions  to  Eedeem. 

7oRM8.  (1869.)  Affidavit   by  mortgagee    Of 

(1868.)  Judgment  allowing  plaintiff  non-payment  of  iaoney. 

to  redeem.  (1860.)  Final  order  dismissing  action 

for  redemption. 

Form  No.  1868. 

Judgment  allowing  plaintiff  to  redeem.  ' 

[After  recitals:]  It  is  oedeeed  and  adjudged,  that  the 

defendant  Y.  Z.  pay  to  the  plaintiff  dollars,  the  amount  as 

aforesaid  found  due  to  him  for  principal  and  interest  [with 

dollars  for  the  said  value  of  his  improvemeiits],  and  with 

dollars  costs  *  hereby  adjudged  to  the  plaintifl',  within  six 

months^  after  the  entry  of  this  judgment,  and  service  of  notice 

'  Parker  v.  Austin,  ISWeekly'  Dig-.,,  *  The  decree  On  a  bill  to  redeem 
474  And  allowance.  Burke  v.  Caii-  should  limit  a  time  for  redemption, 
dee,  63  Bourb.,  532.  and  direct  a  bill  to  be  dismissed  with 
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thereof  [mth  interest' >  th6reori  from  the  date  of  the  above- 
mentioned  report,  until  the  time  of  Buoh  payment]  ^  at  {specify- 
ing place  <md  hours  for  paying],  and  that  the  said  defendant 
do  resurrender  the  said  mortgaged  premises,  described  in  the 
complaint,  unto  the_  said  plaintiff,  or  unto  such  pej-son  or  per- 
sons as  he  shall  direct,  free  and  clear  of  all  incumbrances 
done  or  suffered  by  him,  or  any  person  claiming  by,  from,  or 
under  him, ,  and  shall  release  and  discharge  said  mortgaged 
premises  from  the  mortgage  in  said  complaint  described,*  and 
deliver  unto  the  said  plaintiff  on  oath,  under  the  direction  of  the 
court  [or  may  appoint  a  referee]  if  the  parties  cannot  agree  in 
lespect  thereto,  all  deeds  and  writings  in  his  custody  or  power 
delating  to  the  said  mol-tgaaed  premises.  But  in  default  6f  the 
said  plaintiff's  paying  unto  the  said  defendant  what  is  so  reported 
to  be  due  to  "him  for  principal,  interest  [improvements],  and 
.fcosts  as  aforesaid,  this  action  do  from  thenceforth  stand  dis- 
tnissed  out  of  this  court  with  costs  [if  strict  foreclosure  is 
idsS^vdged,  may  add:  and  the  defendant  shall  hold  and  retain 
the  premises  descl-ibed  in  said  mortgage  as  foreclosed,  whoUy 
free,  clear  and  discharged  of  said  mortgage  ^]. 


Foim  No.  1859. 

Affidavit  by  mortgagee  of  non-payment  of  money. 

[Title  of  court  a/nd  action.] 
[  Venue.] 

Y.  Z.,  being  duly  sworn,  says :  That  he  is  the  defendant 
herein.  That  he  has  not,  nor  has  any  other  person  or  persons 
on  his  behalf,  at  any  time  heretofore,  received  or  been  paid  or 
tendered  the  sum  of  doUars,  or  any  part  thereof,  which  by 
the  judgment  entered  herein  on  the        day  of  ,  18    [and 

the  referee's  report  dated  ,  made  in  this  cause  pursuant 

to  the  said  judgment],  was  ordered  and  appointed  to  be  paid  to 

this  deponent,  but  that  the  said  sum  of         dollars,  with  inter- 

_^ • 

costs,  if  the  money  is  not  paid  by  that  '  As  to  this  clause,  see  Waller  v. 

time.    Waller  v.  Harris,  7  Paige,  167.  Harris,  7  Paige,  167. 

Where  a  decree  of  the  Court  of  '  Decker  o.  Patton,  {III,  1887)  11 
Errors  gave  a  certain  time  to  redeem,  IfoTiheastem  Bep.,  897. 
but  did  not  declare  the  effect  of  an  '  Not  suitable  in  an  action  to  de- 
omission  to  redeem,  the  chancellor,  on  clare  an  apparent  deed  to  be  a  mort- 
petition,  made  an  order  declaring  its  gage.  Smidt  «.  Jackson.ll  Hun,  361. 
construction  to  be  to  bar  redemption.  Adapted  from  Gerrish  v.  Black, 
unless  made  ■within  the  time,  and  ex-  109  Mass.,  474. 
tending  the  time.  Sherwood  v.  Hook- 
er, 1  Barb,  Oh.,  650. 
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est,  now  reinains  due  and  owing  to  tHis  deponent  upon  the 
mortgage  in  the  said  judgment  mentioned.  [Signature.] 

{JuratJ] 

Form  No.  1860. 
Final  order  dismissing  action  for  redemption. 

[Title  of  action.'] 

Upon  the  judgment  entered  herein  on  the        day  of  , 

18  ,  and  on  reading  and  filing  due  proof  of  service  upon  the 
said  plaintiff  more  than  [six  months] ,  since,  of  a  certified  copy 
thereof,  with  notice  of  the  entry  of  the  same  [and  of  a  copy  of 
the  bill  of  costs  as  taxed]  ;  and  on  reading  and  filing  the  affi- 
davit of  the  said  defendant,  showing,  that  the  amount  thereby 
required  to  be  paid  has  not  been  paid,  but  that  the  whole  of 
the  said  sum  of  dollars  still  remains  due  and  owing 

^from  the  plaintiff  to  the  said  defendant  for  his  principal 
interest  and  costs;  Now,  on  motion  of  T.  Z.,  of  counsel  for  the 
defendant,  and  on  hearing  :S..T.,  of  counsel  for  the  plaintiff,' in 
opposition : 

It  is  OEDEEED  and  j^djudg^d,  that  this  action  be  and  hereby 
is  dismissed,  with  costs  to  be  taxed  [and  may  add  allowance,  if 
not previpush/  awarded], 

Enter :  [signature  of  judge  by  initials  of  namie  and  Utle.] 

[On  this,  fnal  judgment  man/  ie  entered.] 
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ARTICLE  IX. 

-Amendinq  ok  Confirming  Judgment  and  Limiting  Time 
TO  Review,.  &o. 


FOSMS. 

I.  Amendino  or  Cosfibming  Judg- 

,  HENT. 

(1861.)  Order  confirming  irregular 
judgment  against  infant. 

(1862.)  Notice  of  motion  (or  order  to 
show  cause)  for  order 
amending  judgment  or 
correcting  record. 

(1863.)  Order  amending  judgment. 

(1864-1870.)  Statements  suitable  to 
insert  in  foregoing  form. 


(IS'Zl,)  Affidavit  to  move  on  behalf 
of  third  person,  <Stc.,  to  re- 
settle judgment,  (fee. 

(1872.)  Order  vacating  a  judgment 
■"adin 


and  resettling  findings. 


II, 


LtuiTiNQ  Time  to  Review  or 
Move. 
(1878.)  Notice  of  judgment,  <fec.,  to 
limit  time  to  move  to  be 
relieved  therefrom. 
(1873a.)  Notice,  <fec.,  to  limit  time  to 
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Fonn  No.  1861. 

Order  confirming  irregular  judgment  agaiust  infant.' 

\See  Forms  453-455,  Vol.  I,2p.  837-839.J 


Form  No.  1862. 

ITotice  of  motion  (or  order  to  sho-W!  cause)  for  order  amending  judg- 
ment or  correcting  record." 

[Move  the  court;  see  Forms  488  and,  491,  pp.  1,  3,  of 
this  Vol.,  and  asking  an  order:]  that  the  judgment  herein 

'  After  judgment  and  sale,  a  de- 
fect of  parties  may  be  cured  by  get- 
ting-leave  to  file  a  supplemental  sum- 
mons and  complaint  against  the  omit- 
ted parties.  Decision  of  General 
;Term  in  Rice  v.  Barrett,  99  J!f.  Y., 
403. 

To  amend  a.  judgment  and  con- 
firm a  sale  thereunder,  questioned  on 
the  ground  of  alleged  irregularity  in 
an  order  for  substituted  service  on 
.certain  of  the  defendants,  move  to 
set  aside  the  judgment,  sale,  and  the 
deed  thereunder;  and  take  an  order  so 
doiugi  without  prejudice  to  any  i)ro- 
ceedmgs  had  prior  to  the  application 
for  judgment,  as  against  all  of  the 
defendants  who  were  then  adults,  and 
with  leave  to  the  plaintifE  or  his 
grantee  to  take  sucb  further  proceed- 


ings as  he  might  be  advised  against 
the  infant  defendants. 

Under  this  another  service  may  be 
made  without  superseding  or  aban- 
doning the  original  service,  and  the 
action  will  thereupon  be  deemed  to 
be  still  pending,  and  may  be  carried 
to  regular  judgment  afresh.  Wood 
«.  Eroll,  43  Mun,  828. 

Or  open  the  judgment  only  as 
against  those  not  bound. 

"  The  motion,  if  by  a  party,  will , 
be  on  affidavit ;  if  by  a  stranger,  it  is 
usual,  though  not  essential,,  to  present 
a  petition   supported  by  affidavits. 
See  Vol.  I,  p.  331. 

Notice  is  necessary  to  any  party 
who  has  appeared.  Allen  v.  Swan, 
33  Sun,  368  (justice's  judgment). 
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[and  the  findings  ^  on  whicli  it  was  entered,  <yr  otherwise  indi- 
cate all  papers  necessary  to  $e G'orrected'\  be  amended  \nunopro 
iuno^^  by  striking  out  [cfec]  and  by  inserting  [c&c. — or,  be 
ameiided  in  the  f oUowing  respects:  enumerating  them-,'  see 
Forms  1 864, 18Y0  {ielow!f]. 

.  [^  the  motion  is  in  any  part  founded  on  irregularity, 
'add:\  This  aniendment  being  sought  on  the  ground  [among 
others]  of  irregularity,  in  that  \spe(yvfying  each  ^rreg'uM/r^y\ 
[Stay,  if  desired,  as  informs  204-206,  FoZ.  I,  p.  446.] 

Form  No.  1863. 

Order  amending  judgment.' 

[TitU  {court  order)  and  recitals  ;  see  Form  493,  p.^,of  this 

Oedeeed  and  Adjudged,  1.  That  the  judgment  herein  [and 
the  findings  on  which  it  was  entered— w  oimrwise  indicate  all 
papers  necessa/ry  to  be  corrected]  he  and  the  same  are  hereby 
amended  [nunc  pro  time']  by  striking  out  [c6c.]  and  by  insert- 
ing [c&o.],  or  be  amended  in  the  following  res]^e&ts  [etktmer at- 
ing  them;  see  other  Forms  below]. 

2.  That  the  clerk  of  this  court  correct  the  judgment  record 
[and  the  docket  of  the  judgment]  in  this  action,  to  conform 
herewith,  and  attach  this  order  to  the  judgment-roll  filed  here- 
in, so  modified.  [For  another  form  of  correction,  see  Vol.,  I,  p. 
&0,Iorm^L] 

3.  That  pay  to  ,  or  his  attorney,  ten  dollars 
costs  of  this  motion. 

\^0r  -may  impose  costs  on  moving  party,  thus  /]  This  motion 
is  granted  on  condition  of  payment  by  to  ,  of.  $ 

costs,  within  from  the  date  of  this  order. 

Enter:  [sigrM-bwre  of  judge  by  initials  of  name  and  fe'^J 


STATEMENTS    SUITABLE    TO    INSEET    OR    STJBSTrTUTE   IN 
FOREGOING    FORM. 

1864.  To  insert  a  pwper  in  judgment-roU :  *]    That  the  [plaintiff I  be  and 
'  hereby  is  required  to  ffle  the  [biU  of  particulars  ^  of  his  claim  in  this  actioU 

VSee  Rockwell  •».  Carpenter,  25  Beg,,  607;  Borer  v.  Chapman^  119  U. 

£««,  539.    .  ,vS.,  587. 

'  As  to  power  to  enter  nunc  pro  ^  Yot  other  Forms  see  Vol.  I,  pp. 

tune,  see  Tuomy  n.  Dunn,  77  JV.  T„  837-839. 

515;.  Long  ft  Stafford,  103  id.,  874;  <Renouil®.  Harris,  3  5arad/.,  641 ; 

Fawcett  v.  Vary,  59  id.,  597;  Mitchell  ;b.  c,  1  Code  B.,  135. 

V.  Oyermann,  103  K  (8. ,  63 ;  s,  q. ,  with  ,      '  One  object  of  a  bill  ot  particulars 

note  by  Prof.  Tiedeman,  30  Am.  L.  .  of  items  of  demand  is  to  mal^e  -it 
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famished  by  him],  and  the  clerk  is  hereby  directed  to  annex  said  [bill  of 
particulars]  to  and  make  it  part  of  the  judgment- roll  in  this  action. 

1865.  To  reduce  excessive  recovery :  ■■]  That  the  said  judgment  in  this  action 
in  favor  of  the  plaintiff  and  against  the  defendants,  for  the  sum  of  | 
entered  on  the  day  of  ,  18    ,  be  and  the  same  is  hereby  amended 
and  corrected,  by  reducing  the  amount  thereof  to  the  sum  of  $  ;  and 
the  clerk  of  this  court  is  hereby  directed  to  correct  the  docket  of  said  judg. 

?.jnent  Accordingly. 

1866.  To  insert  costs  in  judgment-roll  and  perfect  judgment  nunc  pro  tunc, 
notmilistanding  lapse  of  yea/rs : "]  That  the  amount  of  costs  and  disburse- 
ments, as  adjusted  in  the  bill  of  costs  herein,  taxed  on  the         day  of 

18     ,  to  wit,  $  ,  be  inserted  in  the  judgment  annexed  to  and  a  part  of 

the  judgment-roll  herein,  and  that  said  judgment-roll  be  perfected  and  said 
judgment  docketed  in  said  county  of  ,  as  of  the  date  of  ,  18    , 

and  that  the  plaintiff  have  leave  to- issue  execution  in  this  action  for  the  col- 
lection of  the  costs  and  disbursements  entered  in  said  judgment  and  the 
amount  of  alimony  granted  in  said  decree,  with  interest  on  each  installment 
thereof  from  the  day  when  the  same  became  due  to  the  time  of  the  issuing  of 
Baid  execution. 

1867.  To  cha/rge  easts  on  the  fund :  *]  that  the  judgment  entered  herein  the 
day  of  ,18    ,  be  and  the  same  is  hereby  corrected  and  modified 

80  as  to  charge,  the  collection  or  payment  of  such  judgment  solely  upon  any 
property  of  said  S.  H.  R.  in  the  hands  of  the  plaintiff,  T.  S.  H.,  as  receiver 
of  the  property,  &c.,  of  said  R. 

1868.  To  save  time  for  appeal,*  <Sx.  .•]  The  direction  herein  that  said 
amendment  is  made  nunc  pro  tune  shalFnot  abridge  the  time  within  which 
the  [defendant]  may  appeal  from  the  judgment  or  file  his  exceptions  or  make 
•a  case,  or  move  for  a  new  trial;  such  time  to  begin  to  run  from  the  time  the 
f[plaintiffi]  shall  serve  upon  the  defendant  or  his  attorneys  a  copy  of  the  judg- 
ment as  amended,  with  notice  of  entry. 

1869.  To  save  appeal  already  taken  :]  That  the  notice  of  appeal  heretofore 
filed  and  served  in  this,  action  stand  as  the  notice  of  appeal  from  the  judg- 
ment as  amended  [or,  as  entered]  under  this  order,  the  [defendant],  by  ac- 
cepting this  order,  waiving  [o^-,  haying  in  open  court  waived]  all  questions  as 
-to  the  sufficiency  of  such  notice. 

1870.  Saving  right  to  bring  new  action  ; '  hy  inserting  after  the  word  "  dis- 
missed," amd  instead  of  the  words  "  upon  the  merits,"  the  following  clause  ;] 

olear,  after  judgment,  what  is  covered  took  place  to  make  this  order  was 

;hy  the  recovery.  sustained   in  Henry  ».  Randall,  13 

'      This  motion  will  not  be  granted  if  Weekly  Big.,  106;  citing  8  Hun,  363 ; 

the  particulars  adequately  appear  in  affl'd,  73  iK  Y.,  12. 

the  pleadings  on  file.  So  the  court  may  revoke  allowance 

'  See  Rockwell  v.  Carpenter,  25  of  discretionary  costs.    Hammond  v. 

Eun,  539.  Slocum,  50  How.  Pr.,  415. 

*  This  order  was  made  in  Park  v.  *  See  Matter  of  Beckwith,  87  J)f. 

Park,  «a!^(wte,  after  the  lapse  of  nine  7!,.  503;  United  States  v.  Gomez,  1 

years,  on  affidavits  showing  excuse  Wall.,  690;  Whitney  ».  Townsend,  7 

■for  the  neglect;  and  the  provisions  of  Hun,  833.  - 

the  judgment  granting  ^mony  were  '  Mechanics'    Banking    Asso.    v. 

-enforced  by  process  for  contempt,  in  Mariposa  Co.,  7  Bobt,  235;  Williams 

eOiKZ,  156,  161.  •».  Hayes,  68  Wise.,  248;    s.  c,   33 

.'.The  power  of  the  court  held  by  Northw.  Hep.,  44;  Swift  v.  Allen,  35 

same  judge  before  whom  the  tjnal  III.,  303. 


972  ABBOTT'S  NEW  PRACTICE. 

as  unsustained  by  the  evidence,  but  without  prejudice  to  the  right  of  th«S 
[plaintiflj  in  a  proper  action  to  recoyer  from  the  [defendant].  [Ma^  add 
words  defining  ilie  cause  of  action  saved.} 


Form  No.  1871. 

Affidavit  to  move  on  behalf  of  third  person,  claiming  as  a  creditor  of 
the  parties,  to  resettle  judgment  by  striJdng  out  extravagant  al- 
lowances.' ' 

^Title  of  court  and  action.] 
[  Venue.'] 

E.  P.  "W.,  being  dulj  sworn,  says  : 

I.  That  he  is  the  attorney  for  one  J.  M.  F.,  the  largest  and 
only  creditor  of  any  consequence  of  the  firm  lately  composed 
of  the  parties  to  this  action. 

II.  That  on  the  day  of  >  18  ,  deponent,  as  attorney 
for  said  F.,  commenced  an  action  in  the  court  of 
against  said  S.  and  T.,  both  the  parties  to  the  above  entitled  ac- 
tion, who  were  then  engaged  in  business  in  this  city  as  copart- 
ners, in  which  action  said  F.  is  seeking  to  recover  the  suni  of 
$  ,  the  value  of  certaia  goods  sold  and  delivered  by  him 
to  them.  Said  defendants  in  that  action  have  put  in  an  an- 
swer, sham  in  its  nature,  but  which  is  barely  suflicient  to  raise 
an  issue,  and  said  cause  has  been  placed  on  the  calendar  and 
noticed  for  trial. 

III.  That  meanwhile,  and  on  the  day  of  last, 
after  the  commencement  of  said  action,  one  of  said  partners, 
the  parties  hereto,  commenced  the  above  entitled  action  osten- 
sibly against  the  other  for  a  dissolution  of  the  copartnership 
and  an  accounting,  but  really,  as  deponent  believes,  for  the 
purpose  of  hindering  and  dekying- creditors.  And  deponent 
is  informed  and  verily  believes  that'  J.  E.  N.,  Esq.,  has  been 
appointed  receiver  of  the  copartnership  assets  herein ;  and  that 
said  business,  and  its  stock,  fixtures,  &c,,  have  been  sold  by 
said  receiver  at  public  auction,  as  deponent  is  informed  and 
verily  believes,  and  that  such  sale  has  realized  a  sum  not  sufii- 
cient  to  pay  creditors. 

lY.  Deponent  has  just  been  informed  and  has  discovered 

'  In  an  unreported  case  (Spitz  v.  and  the  order  refusing  was  reversed, 
Tousey)  it  was  held  by  the  General  and  the  creditor  brought  in  as  a  party 
Term  of  the  First  Department  error  rmncpro  tunc.  (Mere  vcie,va.,Z%JSUn, 
-to  refuse  to  grant  this  motion  made  "639.)  Compare  Lilly  «.  Shaw,  59  J22., 
on  this  and  a  corroboratory  affidavit;    78.  ; 
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l^y 'Inspection  of  the  records  and  files  of  this  court,  that  the 
parties  hereto  have  procured,  on  the  day  of  ,  inst., 

an  interlocutory  judgment  or  decree  to  be  entered,  awarding 
allowances  to  the  respective  attorneys  for  the  plaintiff  and 
defendant,  amounting  to  the  sum  of  $  ,  and  that  in  pur- 

suance thereof  said  receiver  is  liable  at  any  time  to  pay  them 
said  money. 

V.  Deponent  verily  believes  that  said  allowances  are  gross- 
ly in  excess  of  the  value  of  the  services  rendered  by  said  attor- 
neys and  counsel,  and  in  excess  of  the  power  of  the  court,  and 
that  the  payment  thereof  will  so  deplete  the  fund  as  to  result 
practically  in  defeating  'pro  tanto  the  claim  of  said  F.  as  a 
creditor. 

VI.  Deponent  therefore  prays  that  an  order  be  granted  in 
the  action  staying  and  restraining  said  receiver  from  paying 
out  any  moneys  under  said  decree  until  said  F.,  creditor,  can 
be  heard  on  a  resettlement  thereof,  and  avers  that  no  previous 
application  has  been  made  for  such  order. 

[«7w(Z^.]  \8ignature^ 

Form  No.  1873. 
Order  vacating  a  judgment  and  resettling  findings.' 

\Tvtle  {court  order)  and  recitals  ;  see  Form  493,  jp.  4.] 

Oedeeed,  1.  That  the  judgment  entered  in  this  action  on 

the  day  of  ,  18      ,  be  and  the  same  is  hereby 

vacated  and  set  aside. 

2.  That  the  several  findings  of  fact  and  conclusions  of  law 

herein  be  resettled  before  Mr.  Justice  J.  K.  upon  [two]  days' 

notice,  to  be  given  by  either  party. 

Enter :  [signature  of  jvdge  hy  initials  of  na/me  and  title.] 

II.  LiMITrNQ  TIME  TO  BEVIEW  OK  MOTE. 

Form  No,  1873. 

Notice  of  judgment  or  other  proceeding  to  limit  time  to  move  to  be 
relieved  there&om.' 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  day  of  »  18     , 


'  The  court  has  power  before  the  on  new  evidence.    Coffin  n.  Lesster 

time  to  appeal  has  expired,  to  resettle  86  Sun,  347. 

its  findings  in  any  respect  necessary         '  Under   N.  Y.   Code    Civ.   Fro., 

to  correct  inadvertent  error  (as,  for  §  734,  this  should  be  personally  served 

instance,  where  findings  are  inconsis-  on  the  party.    Service  on  the  attorney 

tent),  though  not  to  find  differently  of  record  is  not  enough.    O'Neil  v. 
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judgment  in  this  action;  was  entered  against  you  in  the  office 
of  the  clerk  of  ,  for  [the  relief  demanded  in  the  complaint,i 
viz., — indicating  what,  or  may  annex  a  copy  of  the  judgmm(\. 

[Date.]  [Signature  and  office  address  of], 

To  ,  [defendant].  Attorney  for  [plaintiff]. 


Form  No.  1873a. 
Notice  of  judgment  or  order,  to  limit  time  to  appeal.' 

,  [Entitle,  unless  indorsed  on  copy.] 

Please  take  notice,  that  within  is  a  copy  of  the  judgment' 
[or,  an  order]  entered  in  this  action,  on  the  day  of  .         , 

18     ,  in  the  office  of  the  clerk  of  the  Court  [or,  the 

clerk  of  the  county  of  ]. 

.  .  [Date.']  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

Hoover,  17  Weekly  Dig.,  354;  contra,         >  See  also-  Form  1613,  and  notes, 

Jex  V.  Jacob,  7  Abb.  N.  C,  458,  460.  p.  848'  of  this  Vol.    Not  needed  to 

Service  of  transcript  is  sufficient  limit  time  to  appeal  from  a  judgment 

notice  of  a  money  judgment.    Jex  v.  to  the  Court  of  Appeals. 
Jacob  {above  cited). 
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AETIOLE  X 

Vacating  ok  Opening  Judgment. 
FoBm . 

{tSU.)  Affidavit  to  move  to  vacate  show  cause)  to   move  to 

„„^,    ,  judgment,  <fec.  open  default,  <fec. 

(1874a.)  Leave  to  heir,  executor,  Ac,  (1878.)  Order  thereon 

to  move  against  final  judg-  (1879-1889.)  Statements  suitable  to 

„o^,s    .^j     .VT^"'  insert  in  foregoing  Form. 

(1875.)  Affidavit  to  move  for  leave  to  (1890.)  Order  vacating  ju&ment  of 

defend,  after  judgment,  Ac.  divorce,  etc 

„o^«^      (i'^di^ofe).  (1891.)— setting  aside  judgment  at 

(1876.) to  set  aside  judg-  the  instance  of   a    subse- 

,    ..u  >  ^,  ™®°*  agamst  infant,  Ao^  quent  bona  fide  purchaser 

(1877.)  Notice  of  motion  (or  order  to  or  mortgagee. 

Form  No.  1874. 

\       Affidavit  to  move  to  vacate  judgment  entered  on  false  affidavit  of 

service  of  summons.' 

\TiUe  of  court  cmd  action.'] 
[  Venue.'] 

A.  C,  being  duly  sworn,  says  : 

I.  That  slie  is  one  of  the-  defendants  in  the  above  entitled 
action,  and,  the,  wife  of  her  co-defendant,  J.  E.  0. 

II.  That  she  has  been  informed  that  one  0.  E.  B.  hereto* 
fore,  and  on  the  _  day  of  j  18  ,  made  an  affidavit 
in  the  above  action,  in  which  he,  among  other  things,  stated 
that  on  the  said  day  of  ,  18  ,  he  served  a  copy  of 
the  summons  in  the  above  action,  togetker  with  a  notice  of  the 
object  of  the  action,  on  this  defendant,  at  ,  in  the  county 
of  aforesaid.  The  judgment  against  deponent  in  this  ac- 
tion was  entered  on  the  day  of  ,18  ,onsaidaflB- 
davit 

III.  Deponent  further  says,  that  said  affidavit  ol  C.  E.  B., 
so  far  as  it  affects  this  deponent,  is  false  and  untrue  in  each 
and  every  particular ;  that  no  summons  or  any  other  paper, 
nor  any  process  of  whatsoever  kind  or  description  in  the  above 
action  was  ever  served  on  this  deponent,  by  said  B.,  or  by  any 
other  person  or  persons  whomsoever. 

(^     ^f(     -,     . m ^ '. • i — ^-. " II   - 

-'^'Sustained  Iw-  White  «.  Coulter,    affidavits  were  annexed,  one  of,  them 
59  N.  7.,  639.    Three  corroborating    being  made  by  the  process  server^      . 
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IV.  That  since  the  entry  of  the  judgment  in  the  above 
action,  this  deponent  has  been  informed  and  verily  believes 
that  the  said  summons  and  notice  of  object  of  action  was 
served  upon  a  servant  in  the  employ  of  this  deponent,  instead 
of  being  served  upon  this  deponent  herself. 

[Jurat."]  [Signature.} 


Form  No.  1874a. 

lioave  to  heir,  executor,  &c.,  to  move  against  a  final  judgment  for 
error  in  fact.' 

[I'br  proper  allegations  as  to  death  or  disability  of  party, 
see  Forms  in  Chapter  XL    For  order,  see  p.  995.] 


Form  No.  1876. 

Affidavit  to  move  for  leave  to  defend,  after  judgment,  on  service  by 
publication  °  (in  divorce). 

[Title  of  court  and  action.] 
[  Venue.] 

n.  B.,  being  duly  sworn,  says  : 

I.  That  he  is  the  person  named  as  the  defendant  in  the 
above  entitled  action. 

II.  That  he  never  was  served  with  any  papers  in  this  action 
at  the  commencement  thereof,  nor  at  any  time  since. 

III.  That  he  first  learned  of  the  existence  of  the  action  on 
the  day  of  ,  18  ,  after  the  alleged  judgment 
had  been  entered,  and  immediately  thereupon  he  consulted  his 
counsel  hereinafter  named  as  to  the  best  manner  of  making 
defense  therein  [or  otherwise  state  in  what  mode  the  proceed 
ings  were  first  orought  to  his  notice,  and  his  prompt  action 
thereon],  and  deponent  has  prepared  for  service  the  annexed- 
[verified]  answer.    , 

>  If.  T.  Code  Civ.  Pro.,  §  785.  14  Central  Imw  J.,  893;  Merriam  ©. 

s  From  Brown  «.  Brown,  58  If.  T.,  Gordon,  23  JV.  W.  Bep.,  568;  Pope  v. 

609,  modified  by  alleging  ignorance  Pollock,  15  TF«eA?yiaw  5m?.,  347;  and 

ot  the  action  till  after  judgment;  see  for  the  New  York  statutes,  see  JT.-K" 

2  Run,  677;  and  1^  referring  to  an-  Code  Gie.  Pro.,  §,445i  Duch&  s.  Voi- 

swei  annexed,  see  Johnson  v.  Lindsay,  sin,  18  Mi.  N.  C.,  358. 
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• "  IT;  That  all  the  allegations"  in  the  complaint  with  reference 
to  [acts  of  adultery]  by  deponent  are  untrue ;  and  that  had 
deponent  been  advised  of  said  action,  he  would  at  once  have 
taken  steps  to  defend  it. 

[In  divorce,  may  add  as  hearing  on  alimony:']  V.  That 
deponent  has  no  means  or  property  whatever,  either  real  or 
personal,  and  is  not  in.  any  business;  but  on  the  contrary,  in 
consequence  of  the  acts  of  plaintiff,  deponent  has  expended 
upon  "her  and  for  her  all  the  means  and  property  he  had ;  and 
deponent  is  now  living  with  and  dependent  upon  his  relatives 
for  support. 

YI.  That  \here  ins&rt  oath  to  merits  as  in  next  Form]. 
(Jurat.]  {Signature.] 

[Annex  proposed  answer,  am,d  if  not  duly  verified  aooord- 
mjf  to  §  524,  or  primleged  {see  21  Abb.  iV.  C,  211),  allege 
psitimely  in  the  affidavit  its  truth.] 


Form  No.  1876. 

Affidavit  to  move  to  set  aside  judgment  against  infant  without  ap- 
pointment of  guardian  ad  litem.' 

W.  N.  C,  being  duly  sworn,  says : 

L  That  he  is  one  of  the  defendants  herein. 

11.  That  this  action  was  duly  commenced  on  or  about  , 

18    ,  C.  P.  S.,  Esq.,  appearing  as  attorney  for  plaintiff. 

IIL  That  the  action  was  brought  [state  natv/re,  as  thus :]  on 
a j)romissory  note  alleged  to  have  been  made  by  the  defendants 
as  copartners. 

\    IV.    Tliat  on  j  18     ,  judgment  for  $        was  entered 

by  default  in  the  office  of  the  clerk  of  this  court  against  said 
defendants.  * 

V.  That  at  the  times  aforesaid,  and  up  to  ,18  , 
this  defendant  was  an  infant,  and  no  guardian  ad  litem  was 
appointed  or  appeared  in  said  action  for  him. 

VI.  That  deponent  has  fully  and  fairly  stated  the  case  to 

'  Upon  the  allegations  of  this  aflB-  20  Sun,  534 ;  and  see  McMurray  v. 
dfvit  it  was  held  error  to  refuse  to,  McMurray",  9  Abb.  Pr.,  K  'S.,  315, 
vacate  the  judgment,  in  Peck  e.  Coler,    333. 

Vol.  IL— 63"  ' 
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J.  ,S.,  Esq.,  Ills  connsel,  who  resides  at  No.        ,  street,  in 

the  city  of  ,  and  that  he  has  a  good  and  substantial  defense 
on  the  merits  to  the  action,  as  he  is  advised  by  said  counsel, 
after  such  statement,  and  verily  believes. 

[JuratJi  [Signature.] 

Form  No.  1877- 

Notice  of  motion  (or  order  to  show  cause ')  to  move  to  open  default, 
inquest,  or  dismissal.' 

[Move  the  court ;  see  Forms  488,  491,  and  pp.  1,  3,  of 
this  Vol.,  asking  an  order:']  directing  that  the  default  \pr,  in- 
quest— or,  dismissal  of  complaint]  taken  herein  on  the 
day  of  ,  18    ,  be  opened  [and  the  judgment  thereon,  if 

entered,  and  all  proceedings  founded  thereon — or  if  needed, 
all  subsequent  proceedings  on  the  part  of  in  this  action], 

be  vacated  and  set  aside  [as  to  the  defendant  T.  Z.]. 

\_If  leave  to  plead  or  amend  is  ashed,  may  add ,']  and  the 
said  defendant  be  permitted  to  serve,  as  an  answer  to  the  com- 
plaint herein,  the  answer  \or,  amended-^o/*,  supplemental  an- 
swer] annexed  to  said  affidavit,  with  the  same  effect  in  every 
respect  as  if  said  defendant  had  served  the  same  within  the 
time  allowed  by  law. 

\_If  cause  is  in  readiness  for  trial,  ma/y  substitxite  for  last 
clause ;]  and  that  the  cause  be  restored  to  the  calendar. 

•  If  an  order  to  show  cause  is  observe  that  the  statute  prescribes  a 
granted  by  the  court  or  a  judge  there-  limit  of  one  year,  from  the  filing  )f 
of,  direction  as  to  mode  of  serving  a  the  roll  on  final  judgment,  in  which 
person  who  cannot  be  found  may  be  to  move  for  irreg^ularity.  Cook  v. 
inserted.  N.T.  Code  Civ.  Pro.,  %  1289.  Dickerson,  1  Duer,  679;  K  T,  Code 

As  to  the   necessity  of  personal  Gvb.  Pro.,  §  1283. 
service  and  on  whom,  and  the  mode         And  one  year  from  notice  of  judg- 

of  making  it,  see  §§  1286-1289.  ment,  as  the  limit  for  moving  for  re- 

If  the  judgment  has  been  assigned,  lief  incase  of  mistake,  inadvertence, 

give  notice  to  the  assignee,  if  known,  surprise,  or  excusable  neglect.    §  724; 

Robinson  ®.  Am.  Chem.  Co.,  9  Civ,  Jex  ®.  Jacob,  7  Alh.  N.  C,  452,  460. 
Pro.  B.  {Browne),  78.  Laches  may  result  in  denial  of  a 

On  moving  to  open  a  judgment  motion  made  within  that  time.    Or- 

which   established   the  title  to  real  leans  Co.  Nat.  Bank  «.  Spencer,  19 

property,  if  it  be  desired  to  prevent  Hun,  569. 

the  successful  party  in  the  judgment  And  the  statute  prescribes  two 
from  conveying  meanwhile,  file  the  years  as  the  limit  for  a  motion  found- 
motion  papers,  and  give  personal  no-  ed  on  error  in  fact  not  arising  on  the 
tice  to  the  party  having  apparent  trial.  N.  T.  Code  Civ.  Pro.,  %  1292. 
power  to  convey,  so  as  to  be  able  to  But  these  restrictions  do  not  take 
invoke  the  doctrine  of  lis  pendens.  away  the  equitable  control  of  the 

See  Scudder  v.  Sargent,  15  J^eJr.,  court  over  its  ownjudgments.  Brown 

102.  «.  Brown,  58  iSC  jf,  609;  reVg  1 

*  If  judgment  has  been  entered,-  Sun,  443;  s.  p.,  78  JV".  Y.,  363. 
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[If  restitution  is  asUd,  add:-\  and  that  the  property  taken 
and  moneys  levied  on  thereunder  be  restored  to  the  defendant 

[If  on  the  ground  of  irregularity,  add:]  with  costs,  upon 
the  grounds  among  others  that  said  default  [«??■  inquest!  was 
irregularly  taken  in  this;  that  [speclfyMig  each  irregulariimH 

W  not  on  grounds  of  irregularity,  nor  as  matter  of  nqht 
substitute  for  last  clause ;]  upon  such  terms  as  may  be  lust 
[in  efither  case  add:  and  for  such  other &c.\ 


Form  No.  1878. 
Order  granting  or  denying  motion  to  open  default,  inquest,  &c. 

\Tille  {court  order)  and  recitals  ;  see  Form  493,  p.  4.J 

Oedeeed,  that  the  said  motion  be  denied,  with  dollars 

costs  \pr,  be  granted,  and  the  said  vxA-gmetA—descrilvng  itr— 
is  hereby  set  aside,  *  and  the  default— o^,  inquest— opened,— 
and  the  judgment  entered  thereon,  and  all  proceedings  found- 
ed thereon,  are  vacated— as  to  the  defendant  Y.  Z.,  naming 
which,  if  not  all  the  defendants, — and  said  defendant  let  in  to 
defend  the  action — or,  to  serve  his  proposed  answer  herein. 
For  other  clauses,  see  Forms  iS79, 1886  (pelow)\. 

[If  terms  are  imposed,  add ;]  This  order  is  made  upon 
condition  that  [stating  it  as  in  Forms  1885,  1889  (below), 
wnd  add:  Oedeeed  fuethee,  that  in  default  of  compli- 
ance with  an;^  of  the  terms  of  this  order,  the  defendant's 
motion  be  denied,  with  $10  costs  to  plaintiff]. 

Enter :  [signature  of  judge  ly  initials  of  name  amd  t/ifle.] 


STATEMENTS  SUITABLE  TO  INSERT  IN  FOREGOING  FORM. 

1879.  Vacatinff  judgment  for  irregular  taxation  of  costs:  ^  That  the  bill  of 
costs  filed  in  the  judgment-roll  herein,  on  ,  18    ,  be  stricken  from 

the  roU.and  the  judgment  for  the  costs  thus  irregularly  taxed  and  iiTcgularly 
entered  in  the  judgment-roll,  set  aside,  together  with       dollars  motion  costs, 

*  Notice  or  order  to  show  cause  mon  Pleas  at  general  term,  that  it  was 
must,  under  the  New  York  rule,  in  the  discretion  of  the  court,  in  an 
specify  the  irregularity,  if  one  be  re-  action  founded  on  the  judgment  here- 
lied  on.  §  1282;  Lewis  v.  Graham,  by  opened,  to  refuse  to  allow  a  supple- 
16  Abb.  Pr.,  126.  mental  answer  to  be  put  in  pleading 

For  other  authorities,  see  p,  154  of  this  as  a  vacatur.    Citing  Holyoke  v. 

Vol.  I.  Adams,  59  JST.  ¥.,  233, 237;  Wilson  v. 

"  In  ■Wa;kefield  v.  Am.  Surety  Co.  Palmer,  75  id.,  250. 
(MS.),  it  waa  held  by  the  N.  Y.  Com- 
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ydthout  prejudice  .to  a  regular  application  to  tax  the  costs  of  the  action,  and  to 
enter  a  judgment  for  the  amount  of  the  costs  upon  such  retaxation. 

1880.  If  mode  cf  trial  is  to  be  changed,  state  it,  as  tlms:'\  That  the  order  of 
reference  herein  be  set  aside,  and  the  issues  joined  herein  be  tried  by  a  jury. 

1881.  Allowing  speeijie  additional  proofs  only: ']  that  the  report  herein  be 
sent  back  to  the  referee  for  the  purpose  [only]  of  allowing  defendant  to  put 
in  his  exhibits  and  records  j 

1883.  DiEECTioN :  TTmi  issue  of  special  questions  Se  framed  for  trial  by 
Jury:]  that  an  issue  be  granted  to  try  the  validity  of  the  said  judgment,  and 
that  all  f  ui-ther  proceedings  on  said  judgment  or  upon  any  execution  which 
may  have  been  issued  thereon  be  stayed  until  the  further  order  of  this  court. 
That  the  attorney  of  the  said  defendant  prepare  the  record  for  the  trial  of  said 
issue  in  the  county  of  ,  and  furnish  a  copy  thereof  to  the  attorney  for  the 

plaintiff,  and  the  said  defendant  to  be  the  plaintiff  therein;  and  if  the  said 
attdrney  for  the  plaintiff  in  this  suit  shall  object  to  the  form  thereof,  he  shall 
signify  it  by  a  notice  in  writing  to  the  attorney  for  the  defendant  in  this  suit, 
who  gave  Sidtice  of  thismotion  in  behalf  of  said  def efldaht,  in  ten  days  after 
said  copy  shall  be  so  f  umishedj  and  in  that  event  the  satne  shall  be  settled  by  a 
judge  of  this  court  on  notice  given  to  the  attorney  for  the  plaintiff  in  this  suit 
within  ten  days  thereafter.  It  is  further  ordered,  that  said  issue  may  be  tried, 
at  the  next  circuit  court,  to  be  held  in  the  county  of  ,  after  said  issuei 

shall  be  made  and  settled  [may  add  special  directions  as  to  trial,  as  thus:  and 
that  on  such  trial  the  said  A.  B.  be  in  the  first  instance  required  to  prove  the 
several  items  of  his  demand  which  made  up  the  sum  of  the  condition  of  the^i 
bond  upon  which  the  judgment  was  confessed,  with  the  particular  time  and 
times  when,  and  also  how  such  indebtedness  accnied,  and  shall  also  be  re- 
quired to  produce  on  such  trial  the  said  bond  upon  which  said  judgment  was 
so  confessed].    The  costs  to  abide  the  event  of  this  suit. 

1883.  —  For  restitution:']  that  plaintiff  make  restitution  to  defendant  of 
the  amount  collected  by  execution  upon  said  judgment,  with  interest  thereon 
from  the  day  of  ,  18  [to  be  ascertained  and  determined  by  E.  F.,« 
Esq.,  of             ,  who  is  hereby  appointed  a  referee  for  that  purpose]. 

1884.  —  that  juc^m^nt  stand  as  seourity :]  but  said  judgment  hereby' 
opened  [and  the  execution  issued  thereon,  and  the  levy  thereof]  to  stand  as 
secmity  for  the  plaintiff's  claim,  to  abide  the  event  of  the  action.' 

1885.  —  Opening  default  without  sta'ying  coUeetion  of  judgment:]  that  the 
judgment  and  levy  in  this  action  stand  as  security,  and  that  plaintiff  have 
leave  to  secure  the  amount  of  the  judgment  by  any  proceedings  to  enforce  its 
collection;  and  that  the  defendants  have  leave  to  serve  their  answer  within 
[five]  days,,  upon  payment  of  costs  of  opposing  this  motion,  and  stipu- 
lating, if  the  plaintiff  so  elect,  to  refer  the  issues  to  a  referee,  to  be  agreed  on, 
or  in  case  they  cannot  agree,  to  be  named  by  the  court;  the  trial  to  proceed  on 

days'  notice  from  either  party.  When  a  trial  has  been  had  and  a  judg- 
ment obtained,  the  defendants  may,  if  the  judgment  shall  be  in  their  mvor, 
apply  to  the  court  for  further  relief. 

•  From  Stephens  ».  Fox,  83  JV.  Y.,  »  As  to  the  practice  on  final  recov- 
313,  where  it  was  held,  even  without  ery,  see  Dows  «.  Boughton,  3  Eill, 
the  word  "  only,"  that  on  the  rehear-  453,  holding  that  a  second  judgment 
ing  in  pursuance  of  this  order,  oral  is  unnecessary.  The  court  may  now 
evidence  of  a  new  defense,  offered  by  doubtless  enter  a  second  judgment- 
defendant  to  sustain  a  counter-claim,  which  shall  not  vacate  but  jnerga  the 
was  properly  excluded.  first. 
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1886.  —  Leave  to  plaintiff  to  amend  or  discontirme;']  that  in  case  the  de- 
fendant shall  serve  an  answer  herein  and  set  up  as  a  deifense  to  this  action  the 
[counter  claim  mentioned  in  his  affidavit],  that  then  the  plaintiff  may  have 
leave  to  amend  the  summons  and  complamt  as  he  may  be  advised  \pr,  to  dis- 
continue his  action -without  costs— or,  upon  payment  of  costs].-, 

1887.  Condition:  of  consent  to  reference:']  that  the  defendant  serve  his 
answer  on  plamtifE's  attorneys  within  days  of  the  service  {or,  date]  of  this 
order  [or,  that  the  proposed  answer  stand  as  the  answer  of  the  defendant  here- 
in]; and  that  defendant  stipulate  within  days  of  the  service  [or  date]  of 
this  order  to  refer  the  issues  herein  to  J.  K.,  Esq.,  to  hear  and  determine  the 
*une;  and  that  defendant  receive       days'  notice  of  trial  for  any  day  after  the 

day  of  next. 

1888.  ---  Consent  to  reference,  and  aeewrity  for  fees:]  and  that  the  said  ac- 
tion, and  all  the  issues  therein  be,  a-nd  they  hereby  are,  referred  to  E.  F.,  Esq 
as  referee,  to  hear  and  determine  the  same,  and  that  defendant  accept,  and  the 
referee  proceed  on,  .  days'  notice  of  hearing,  after  issue  joined,  and  that 
defendant  execute  and  deliver  to  the  plaintiff,  at  the  tune  of  serving  his  aur 
swer,  a  bond,  with  good  and  sufficient  surety,  to  be  approved  by  the  court,  in 
the  penalty  of  dollars,  conditioned  for  the  payment  by  defendants  of  the 
referee's  fees  in  said  reference  in  case  judgment  be  rendered  in  plaintiff's 
favor. 

1889.  _  —  Beowrity  for  anticipated  judgment:]  on  defendants  giving  a  bond 
to  plaintiff  within  [twenty]  days  from  the  entry  of  this  order,  with  two  suffi- 
cient sureties,  to  be  approved  by  the  court,  and  to  justify  as  provided  by  the 
Jaw  in  imdertakings  on  appeal,  said  bond  to  be  in  the  sum  of  |3,00O,  condi- 
tioned for  the  payment  of  any  judgment  which  the  plaintiff  may  eventually 
recover  against  the  defendants  or  either  of  them. 


Form  No.  1890. 

Order  vacating  judgment  of  divorce,  and  allowing  defendant  to 

defend. 

\Tifle  {eovH^order)  and  recitals;  see  Form  493,  p.  4.] 

Oedebed,  that  the  judgment  heretofore  entered  in  this 
action  be,  and  the  same  hereby  is  in  all  respects  vacated  and 
set  aside,  and  the  defendant  is  allowed  to  come  in  and  serve 
his  answer,  and  defend  the  said  action  as  he  may  be  advised, 
upon  the  terms  .  following  [and  upon  payment  to  plaintiff's 
attorney  of  the  costs  of  this  action  to  this  time,  and  ]. 

It  is  hereby  referred  to  J.  W.  S.,  Esq.,  as  sole  referee,  to 
take  proof  of  the  allegations  in  the  complaint  and  answer, 
and  report  the  same  to  this  court,  with  his  opinion  thereon, 
the  testimony  heretofore  taken  to  stand  as  testimony  in  the 
cause,  and  the  reference  to  proceed  upon  two  days'  notice  to 
the  defendant. 

The  defendant  may  cross-examine  the  witnesses  heretofore 
examined  by  the  plaintiff,  or  any  or  either  of  them,  before  the 
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referee  herein  named,  and,  if  necessary,  defendant  may  apply 
for  a  commission  to  examine  such  as  may  be  absent  from  tms 
State  [or  other  conditions  as  to  1/riali  see  Forms  1885-1889]. 
Enter :  [signature  of  judge  iy  initials  of  name  cmd  title.] 


Form  No.  1891. 

Order  setting  aside  judgment  at  the  instance  of  a  snbsecLaent  bona 
fide  purchaser  or  mortgagee.* 

[Title  {court  order)  cmd  recitals;  see  Form  493,  j?.  4.J 

Oedeeed,  that  the  judgment  [confessed  by  Y.  Z.  in  favor  of 
A.  B.,  and  entered  on  the  day  of  j  18    ]  be  vacated 

and  set  aside  as  to  the  said  M.  N.  \the  moving pa/rty],  and  as  to 
the  real  estate  hereinafter  described,  and  that  the  execution 
issued  on  said  judgment,  and  all  proceedings  had  under  it,  be 
set  aside  so  far  as  they  relate  to  or  affect  the  said  .real  estate, 
and  that  the  said  real  estate  is  hereby  made  and  declared  to  be 
freed  and  discharged  of  and  from  the  apparent  lien  of  said 
judgment,  and  of  and  from  any  and  every  and  all  proceedings 
whatsoever,  under  and  by  virtue  of  the  same.  The  premises 
above  referred  to  are  bounded  and  described  as  follows : 
[description.'] 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 

'  Sustained  by  Kendall ».  Hodglns,  1  Borne.,  659 ;  s.  c,  7  Ali.  Pr.,  309. 
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AETICLE    XI. 

FuETHEE   DiEBOTIONS. 

Forms. 
(1892.)  Order  on  petition  for  farther  to  determine  mode  of  car- 

/,  coo  Mvr  ^F^"*'"  "^1 .     ^        ,  rying  into  effect  a  judgment 

(1898.)  Notice  of  motion  for  reference  for  specific  relief,  Ac, 

Form  No.  1892. 
Order  on  petition  for  further  directions.' 

At  a  special  term  [c&c,  as  m 
[Title  of  achon.]  Form  493,  p.  4]. 

This  cause  coming  on  regularly  to  be  heard  on  tlie  petition 
of  the  [plaintiff],  verified  the  day  of  ,  18      for 

further  directions,  upon  the  foot  of  the  judgment  entered 
herein  on  the  day  of  ,  18     ,  upon  reading  and  filing 

the  said  petition  {and  designate  all  other  pampers  relied  on;  a/nd- 
if  order  to  show  cause  was  taken  directing  mode  of  service, 
mention^  it  and  the  jproof  of  due  service  accm'd%n^  to  it, 
and  recite  also  the  fact  of  reference  had,  if  any,  report  and 
exceptions  taken,  if  any,  and  the  facts  established  to  the 
satisfaction  of  the  court;  also  appearances,  c&c,  if  any,  as 
usual,  and  continue] : 

It  is  OEDEEED  AND  ADJUDGED  [that  Said  oxceptions  be 
overruled  and  said  report  be  confirmed,  and]  that  [c&c,  as  in  a 
judgment].  And  either  party  to  said  action  or  to  this 
proceeding,  and  their  successors  in  interest,  have  leave  to  apply 
further  on  the  foot  hereof  and  of  said  judgment  for  further 
directions. 

Enter :  [signature  of  judge  hy  initials  of  name  a/nd  title.] 


Form  No.  1893. 

Notice  of  motion  for  reference  to  determine  mode  of  carrying  into 
effect  a  judgment  for  specific  relief  (in  this  case,  support).^ 

[Move  the  court;  see  Foryn  488  or  491,  pp.  1  am,d  3,  for  an 

'  Apply  on  affidavit  or  petition,  the  service.    If  appearance  is  not  made, 

latter  being  more  usual  where  persons  and  personal  service  within  the  State 

not  parties    to  the  record  are  con-  impracticable,  present  the  petition  to 

cerned.    Serve    personally  on  those  the  court,  adding  affidavit  that  no 

proceeded  against,   unless    they  are  previous  application  has  been  made, 

represented  by  attorney  still  acting  for  and  take  an  order  to  show  cause, 

them  in  the  cause  after  judgment.    A  directing  mode  of  service.  See  Forms 

voluntary  general  appearance  in  re-  1083,  1089;  and  20  Abb.  N.  C,  113. 
spoDse  to  the  petition  is  equivalent  to         "  On  a  reference  to  carry  into 
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order :"]  that  it  be  referred  to  some  suitable  person  to  [here  state 
object,  for  mstcmce  thws\  take  proofs  of  all  the  facts  and 
circumstances  relating  to  or  affecting  the  right  of  the  defendant 
W.  G.  to  be  allowed  his  support  and  maintenance,  either  at  the 
institution  of  the  defendant  [name'],  or  elsewhere,  as  he -may 
select,  so  far  as  the  same  has  not  already  been  adjudicated,  and 
what  is  a  proper  amount  to  be  paid  to  said  W.  G.,  if  any,  for 
his  reasonable  support  and  maiijtenance  under  the  judgment- 
roll  herein,  and  under  the  will  of  the  testator,  since  the  death  of 
the  testator,  E.  L.  M.,  to  the  time  of  the  report  of  the  referee,  and 
what  will  be  a  reasonable  and  proper  amount  to  paj^  to  said  W.  G. 
f  orhis  future  support  and  maintenance  under  said  judgment  and 
under  said  will  during  his  life,  if  he  shall  decide  to  reside  else- 
where than  in  said  institution,  and  that  said  referee  report  to 'this 
court,  the  proofs  with  his  opinion  as  speedily  as  may  be,  or  for 
such  other  [die.].  ■ 

effect  a  judgment,  objections  to  that  considered.  Story  v.  Livingston,  13 
judgment   are  not   properly  to   be    Pet,,  359,  365. 
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ARTICLE    XII. 

AssiGiiMEifT,  Set-off,  Disohakge  and  Satisfaction. 

FoEMS.  (1899.)  Order  thereon. 

(1894.J  Assignment  of  judgment.  (1900.)  Another  Form— by  perpetual 
(1895.)  Another  Form  (shorter),  with  stay. 

reservation.  (1901.)  Order  denying  motion  to  cau- 
(1896.)  Assignment  by  a  corporation.  eel. 

(1897.)  Order  setting  off  judgments.  (1902.)  Another  Form. 

(1898.)  Notice  of  motion  (or  order  to  (1903.)  Leave  to  plead  discharge  after 

show  cause)  to  cancel    a  >  judgment,  <feo. 

judgment    after  discharge  (1904.)  Satisfaction  of  judgment. 

of  debtor.  (1905.)  Another  Form. 

Form  No.  1894. 
Assignment  of  judgment.' 

'  This  ktdentuee,  made  the  day  of  ,  one  thousand 

eight  hundred  and  ,  between  J.  S.  H.,  party  of  the  first 

part,  and  0.  &  M.,  party  of  the  second  part.     Wheeeas  the 
said  party  of  the  first  part,  on  the  day  of  ,  in  the 

year  one  thousand  eight  hundred  and  ,  recovered  a  judg- 

ment in  the  [Superior  Court  of  the  city  of  New  York]  against 
G.  W.  B.,  for  the  sum  of        dollars  : 

Now,  THIS  INDENTTTEB  WITNESSETH,  That  the  Said  party  of  the 
first  part,  in  consideration  of  one  dollar  to  him  duly  paid  [and 
also  in  consideration  of  professional  services  rendered],  hath 
sold,  and  by  these  presents  doth  assign,  transfer  and  set  over 
unto  the  said  parties  of  the  second  part,  and  their  executors,  ad- 
ministrators [or -if  a  corporation  or  trustees:  their  successors]  and 
assigns,  the  said  judgment,  and  all  moneys  that  may  be  had  or  ob- 
tained by  means  thereof,  or  any  proceedings  to  be  had  thereupon 
[and  the  cause  of  action  whereon  the  same  was  recovered].* 

And  the  said  party  of  the  first  part  doth  hereby  constitute  and 
appoint  the  said  parties  of  the  second  part,  and  their  executors,  ad- 
.ministrators  [or  if  a  corporation  or  trustees:  their  successors]  and 
assigns,  his  true  and,  lawful  attorneys  irrevocable,  with  power  of 
substitution  and  revocation,  for  the  use,  and  at  the  proper  costs 
and  charges  of  the  said  parties  of  the  second  part,  to  ask,  demand 
and  receive,  and  to  sue  out  executions,  and  take  all  lawful  ways 

'  Sustained  in  Beers  ■».  Hendrick-  Pro.,  §  1370.    Otherwise  at  common 

soil,  45  if.  r.,  665.  law.    Boston  Co.  ■».  Pless,  (Co?.,  1886) 

A  written  assignment  duly  authen-  10  Pae.  Sep.,  653. 
tfcated  may  be  filed  and  noted  on  the         »  See  iV.  T.  Code  Civ.  Pro.,  §§  1909- 

docket,  &c.,  so   as   to  charge  pur-  ,1913.  ,        , 
chasers  with  notice.    JT.  Y,  (Me  Ciii.  ^ 
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for  the  recovery  of  the  money  due,  or  to  become  due,  on  the 
said  judgment ;  and  on  payment,  to  acknowledge  satisfaction 
or  discharge  the  same  ;  and  attorneys  one  or  more  under  them, 
for  the  purpose  aforesaid,  to  make  and  substitute,  and  at  pleas- 
ure to  revoke ;  hereby  ratifying  and  confirming  all  that  said 
attorneys  or  substitute  shall  lawfully  do  in  the  premises.  Audi 
the  said  party  of  the  first  part  doth  covenant  that  there  is  now 
due  on  the  said  judgment  the  sum  of  dollars,^  and  that 

he  will  not  collect  or  receive  the  same,  or  any  part  thereof,  nor 
release  or  discharge  the  said  judgment,  but  will  own  and  allow 
all  lawful  proceedings  thereon,  the  said  parties  of  the  second 
part  saving  the  said  party  of  the  first  part  harmless  of  and  from 
any  costs  and  charges  in  the  premises. 

In  witness  wheeeof,  the  party  of  the  first  part  hath  here- 
unto set  his  hand  and  seal  the  day  and  year  first  above  written. 

[Signature  and  seal.} 
Sealed  and  delivered  in  presence  ) 

of   [siffnature  of  witness}.      J 

[Aehnowledgment  or  proof,  see  Form  495.]  ^ 


Form  No.  1895. 
Another,  shorter  Fonn,^  with  reservation.^ 

\Title  of  court  and  action.] 

Judgment  recovered  and  perfected  in  county  clerk's 

office,         day  of  ,  18     . 

Debt,  $ 

Costs,  $ 

For  a  valuable  consideration  [name  of  plaintiff  or  creditor} 
does  hereby  sell,  assign,  transfer  and  set  over  unto  [namnng 
assignee}  all  the  right,  title  and  interest  of  the  said  [assignor}, 
in  and  under  said  judgment  [and  the  cause  of  action  therefor], 
[saving,  reserving  and  providing,  however,  that  this  assignment 
aball  transfer  no  right  or  claim  against  the  defendant  F.,  who 
was  an  indorser  upon  the  note  on  which  this  judgment  was 
obtained,  nor  affect  his  liability  to  said — assignor}. 

[Date.}  [Signatv/re.'] 

•  As  to  implied  warranty,  see  Fur-  *  One  who  has  assigned,  hound  to 

niss  «.  Ferguson,  15  N.   T.,  437;  34  acknowledge.    N.  T.  Oode  Cm.  Fro.^ 

ia.,  485 ;  Glass  «.  Bead,  3  Dana  (Ky.\  §  1263. 

168;  Boss  «.   Terry,  63  N.   T.,  613;  » From  Booth  v.  Farmers',  &Ci, 

Otis  i>.  CuUum,  93  U.  &,  447.  Bank,  50  If.  T.,  396. 

As  to  stipulating  as  to  priority,  see  ^  Bostwick  ».  Scott,  40  Hun,  213, 
Winton's  Appeal,  111  Pa.,  387;  S,  C.,-3 

.da.  jB6p,.789;5«U,  488.  -        -  -• 
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Form  No.  1896. 
Assignment  by  a  corporation. 
[As  in  either  Form  above,  adding:'] 

In  witness  wheeeof,  the  [naming  the  corporation']  has 
hereto  caused  to  be  set  their  seal,  and  the  signature  of  their 
president,  this  day  of  ,18. 

[^eaZ.]  [Signature  of],  President. 

Form  No.  1897. 
Order  setting  off  judgments.' 
[Title  {court  order)  wad  recitals;  see  Forms  493  and  1292.] 

pEDEEED,  that  the  judgment  recovered  by  A.  B.  against  Y. 
Z.,  in  the  Court  for  dollars,  be  set-off  and  deduct- 

ed [with  interest  thereon  to  the  date  of  this  order]  from  the 
judgment  recovered  by  T.  Z.  against  A.  B.,  in  this  court  for 
dollars  [and  the  interest  due  thereon],  and  that  the  clerk 
of  this  court  make  the  proper  correction  on  the  docket  of  said 
last-mentioned  judgment  by  reducing  said  judgment  to 
dollars  [to  bear  interest  from  this  date — -and  that  said  A.  Brpay 
eaid  T.  Z.  ten  dollars  costs  of  this  motion],  and  that  said  TT  Z. 
have  execution  for  the  said  sums,  amounting  together  to 
dollars. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

Form  No.  1898. 

ITotice  of  motion  (or  order  to  show  cause)  to  cancel  a  judgment  after 
discharge  of  debtor.' 

[Move  the  court,  see  Forms  488  and  491,  2>P-  1;  3  {serving 
party  and  his  attorney),  for  an  order ;  see  next  Form.] 

'  Notice  of  motion  or  order  to  show  essential,  without  sound  reason,  at 

cause  (which  will   be  founded   on  least  so  fax  as  concerns  a  case  where 

pifldavit)  may  be  adapted  from  Form  the  motion  papers,  beside  being  enti- 

1391.  ,  tied  in  the  cause  in  which  the  judg- 

A  motion   to  set-off   judgments  mentis  against  the  moving  party;  also 

should  be  made  in  the  cause  in  which  identify  distinctly  the  other  causes), 
the  judgment  is  against  the  moving         If  the  causes  are  in  different  courts, 

pariy  (Cooke  v.  Smith,  7  Hill,  186),  there  is  no  objection  to_  entitling  the 

because  that  is  the  cause  in  which  he  motion  papers  in  both,  if  the  body  of 

desires   relief;   and  the  rule  is  the  the  notice  states  in  which  court  the 

same,  though  the  judgments  be  in  motion  will  be  made.    But  in  either 

different  courts  {id.),  he  should  apply  case  the  title  of  the  cause  in  which  the 

to  the  court  whose  process  he  seeks  to  judgment  is  against  the  moving  party 

protect  himself  from  by  the  set-off.  had  better  precede  the  title  of  the 

If  the  causes  are  in  the  same  court,  other. 

the  better  practice  is  to  entitle  the         *  Am.  Exch.  Bk.  ».  Brandreth,  IS 

moving  papers  in    both^    Alcott,  v.  £mw,  384. 
Davison,  3  How.  Pr.,  44  (holding  this 
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Form  No.  1899. 
Order  on  bankrupt's  or  insolTent's  motion  to  cancel  judgment. 

\Title  (court  order)  and  recitals  according  to  thecase'  see  Form 
49-3,  p.  4.] 

,  Oedebed,  that  the  judgment  recovered  by  A.  B.  against 
T.  Z.,  in  this  court,  and  entered  and  docketed  in  the  office  of 
the  clerk  of  ,  on  the         day  of  ,  18    ,  for 

dollars,  be,  and  the  sarne  is  hereby  declared  to  be  discharged, 
and  the  said  clerk  is  hereby  directed  to  mark  the  docket  thereof 
as  discharged  and  cancelled  by  order  of  court,  adding  the  dat^ 
of  this  order. 

Form  No.  1900. 
Another  Form — ^by  perpetual  stay.' 

That    the    plaintiff    above  named   and  his    attorneys  be 

Eerpetually  enjoined  from  issuing  execution  on  the  judgment 
erein,  and  if  execution  has  been  issued,  from  enforcing  the 
same,  SQd  from  collecting  or  in  any  way  enforcing  the  judgment 
herein,  or  attempting  so  to  do ;  and  that  all  proceedings  in  this 
action,  or  founded  on  the  cause  of  action  herein,  on  the  part  of 
the  plaintiff  and  his,  attorneys  and  agents,  be  perpetually 
enjoined  and  stayed,  and  for  such  other  [tj&o,]. 


Form  No.  1901. 
Order  denying  motion  to  cancel,  but  without  prejudice. 

Oedeeed,  that  the  motion  for  the  cancellation  and  discharge 
of  record  of  said  judgment  as  against  the  defendant  I.  J.  0.  be, 
and  the  same  is  hereby  denied  without  costs,  and  without 
prejudice  to  a  motion  on  behalf  of  said  I.  J.  O.  for  a  perpetual 
injunction  staying  all  proceedings  of  the  above-named  plaintiff 
or  his  assignee,  or  for  leave  to  open  said  judgment  and 
interpose  an  answer  setting  up  his  discharge  in  bankruptcy,  as 
he  may  be  advised. 

»  As  to  this  relief,  see  Palmer  ■d.  Hussey,  119  U.  8.,  96;  affl'g  59  N.  T.,  647. 
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Form  No.  1902, 
Another  Form — ^requiring  issues  to  try  validity.' 

That  said  motion  be  and  hereby  is  denied  on  the  plaintiflPs 
serving  issues  to  try  the  validity  of  the  defendant's  discharge 
within  twenty  days  after  the  service  of  a  copy  of  this  order. 
Such  issues  are  to  be  settled  on  notice  to  the  defendant's 
attorney,  and  when  so  settled  are  to  be  tried  by  this  court  and  a 
]urj[nia^  add:  and  it  is  further  ordered  that  the  levy  made  by 
the  sheritf  of  the  county  of  upon  the  property  of  the 

defendant,  be  discharged  upon  the  defendant  giving  a  bond  in 
the  sum  of  dollars  to  the  plaintiff  conditioned  for  the 

payment  of  the  amount  of  the  said  judgment,  interest  and 
sheriff's  fees,  to  be  approved  by  a  judge  of  this  court,  or  upon 
his  depositing  with  the  clerk  of  this  court  the  sum  of 
dollars,  to  abide  the  result  of  the  issues  so  formed]. 

Form  No.  1903. 

Leave  to  plead  discharge,  after  judgment,  and  leave  to  plaintiff  to 

discontinue. 

.  OEDEEEDjthat  said  defendant  have  leave  to  serve  his  answer 
herein  within  [three]  days  after  the  entry  of  this  order,  on 
payment  to  plaintiff's  attorney  of  costs  [accrued  since  the 

decision  of  the  general  term  herein,  ordering  a  new  trial  of  this 
action],  and  costs  of  this  motion. 

And  it  is  further  ordered,  that  upon  the  service  of  said 
answer  and  the  payment  of  such  costs,  the  judgment  herein 
entered  on  the  day  of  »  18     ,  so  far  as  the  same- 

provides  for  the  payment  of  any  deficiency  by  the  said  , 

\k  Vacated  and  set  aside. 

And  it  is  further  ordered,  that  the  plaintiff  have  leave  to 
discontinue  this  action  as  against  said  defendant  ,  or  to 

disavow  any  personal  claim  against  him  herein,  within  twenty 
after  service  of  said  answer,  without  costs,  if  so  advised. 


Form  No.  1904. 

Satisfaction  of  judgment." 

[Title  of  court  cmd  cause.'] 
[  Venue.] 

Satisfaction  is  acknowledged  between  A.  B.,  plaintiff,  and 

'  Sustained  by  Stuart  ■o.  Salhinger,         '  Sustained  by  Beers  v.  Hendrick- 
14  Ahb.  Pr.,  391.  son,  45  N.  T.,  665. 
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T.  Z.,  defendant,  for  the  sum  of  $  ;  judgment  entered  in 

the  judgment-book  of  the  [Superior  Court  of  the  city  of  New 
York],  the        day  of  ,  18    .  [Signatures.^l 

\If  acknowledged  "before  clerk,  may  say ;]  Acknowledged 
before  me,  the        day  of  ?  18     ,  by  Of  P.,  to  me  known 

to  be  [one  of  the  attorneys  of  record  of  the  plaintifif]  in  the 
above  action.  \_8ignature  of],  Clerk. 

llf  not  hefore  clerk,  acknowledge  as  in  Form  495.] 


Form  No,  1905. 
Another  Form — ^by  officer  of  corporation  creditor.' 

\T%tle  of  court  and  action.] 
[  Venue.] 

I,  J.  G.,  president  of  said  [corporation  creditor],  acknowl- 
edge satisfaction  of  a  judgment  recovered  against  [naming 
debtors;  adding,  if  neoessa/ry:  who  were  impleaded  with 
],  in  the  [Supreme  Court  of  this  State],  between  the 
said  [naming  creditor — plaintiff],  and  the  said  [defendants], for 
dollars,  damages  and  costs  [payment  thereof  to  said  bank 
having  been  made  by  ]. 

Judgment-record  filed  and  docketed  the         day  of  , 

one  thousand  eight  hundred  and  ,  in  the  county  of 

[Date.]  [Signature  of],  President. 

[Acknowledgrnent  as  under  last  Form.] 

•  May  be  signed  by  creditor  or  by         ^  Sustained  by  Bootli  ».  Fanners', 

assignee  of  record,  or  an  executor  or  &c.,   Bank,  50  N.    T.,  396.     It   Is 

administrator;  or  by  signature  of  at-  presumptive   evidence  of   payment, 

tomey  of  record,  if  within  two  years  withoutthe  express  acknowledgment 

alter  filing  judgment-roll.  of  |)ayment  inserted  as  above. 


CHAPTER    XV. 


APPEAL. 


I.  Notice  of  Appeal  ;    and  Leave, 
Forms, 

(1906.)  Notice  of  appeal  (general 
form). 

(1907-1909.)  Statements  suitable  to 
insert  in  foregoing  Form. 

(1910.)  Order  granting  leave  to  ap- 
peal to  Court  of  Appeals  in 
action  originating  in  infe- 
rior court,  or  from  a  judg- 
ment or  new  trial  order  in- 
Tolving  less  than  $500. 

(1911,)  Order  granting  heir,  execu- 

'    tor,  &c.,  of  deceased  party 

leave  to  appeal,  or  to  move 

against  final  judgment  for 

error  in  fact. 

IL  SEctmiTT  AND  Stat. 

(1912.)  Undertaking  on  appeal  from 
judgment  or  order  to  the 
Court  of  Appeals,  without 
stay. 

(1913.)  Undertaking  to  stay,  pursu- 
ant to  order,  on  appeal 
from  money  order  or  judg- 
ment (including  those  pay- 
able in  instalments,  or  for 
alimony,  &c. 

(1914.)  Undertaking  on  appeal  to 
General  Term  or  Court  of 
Appeals  from  money  judg 
ment  or  order,  with  stay. 

(1918.)  Undertaking  to  stay,  on  ap- 
peal from  a  judgment  or 
order  for  possession  of 
personal  property. 

(1916.)  Undertaking  to  stay,  on  ap- 
peal from  judgment  for 
possession  of  real  proper- 
ty- 

(191V.)  Undertaking  to  stay,  on  ap- 
peal from  judgment  in  fore- 
closure. 

1(1918,)  Undertaking,  in  dower,  to 
prevent  stay  on  defendant's 
appeal  from  final  judg- 
ment, 

(1919.)  Certificate  of  deposit  in  lieu 
of  undertaking  on  appeal! 


(1920.)  Notice  of  deposit  in  lieu  of 
undertaking  on  appeal, 

0921.)  "Waiver  of  undertaking. 

(l922.)  Order  for  stay  on  giving  se- 
curity. 

(1922a.)  Exception  and  justification. 

(1923.)  Affidavit  to  move  to  dismiss 
for  neglect  to  give  new  un- 
dertaking. 

(1924.)  Kotice  of  motion  to  dismiss 
for  neglect  to  give  new  un- 
dertaking. 

(1925.)  Order  allowing  new  notice  of 
justification  or  new  under- 
taking on  appeal. 

(1926.)  Order  dismissing  appeal  or 
vacating  stay. 

(1927.)  Affidavit  to  obtain  stay  on 
appeal  from  an  order  or 
judgment. 

(1928.)  Notice  of  motion  (or  order  to 
show  cause)  for  stay  pend- 
ing appeal. 

(1929.)  Order  for  stay  pending  ap- 
peal. 

(1930.)  Order  appointing  receiver  to 
pay  taxes,  <fcc.,  pending 
appeal  after  judgment  a£ 
fecting  title. 

(1931.)  Affidavit  to  obtain  order  to 
mark  judgment  "lien  sus- 
pended on  appeal." 

(1932.)  Consent  of  sureties  Annexed 
thereto, 

(1933.)  Order  to  show  cause  why 
judgment  lien  should  not 
be  suspended  on  appeal. 

(1934.)  Order  releasing  part  of  prop- 
erty from  judgment  lien. 

in.  Substitution  op  Paeties. 
The  remedies  for  substitution,  when 
necessary  for  purposes  of  appeal,  are  as 
follows : 

I.  Appeal  by  party  taken  after  his 
adversary  is  dead. 

(1.)  Appeal  as  if  he  were  still  liv- 
ing.    Forms  1906-1909, 
(2.)  Undertaking  as  in  Form  1912, 
p.  995. 
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(3.)  Affidavit  and  order  compelling 
the  substitution  of  represen- 
tative. Forms  193B  and 
1936,  p.  1010 

n.  Appeal  by  representative  of  pat- 
ty dying  before  appeal,  or  by  any  one 
not  a  party  who  has  acquired  an  inteiv 
est  and  is  aggrieved. 

(1.)  Ajpeal  as  if  a  party.     Forms 

1906-1911. 
(2.)  Move  to  be  substitnted,  adapt- 
ing    Forms    lllB,   &c.,   by 
adding  an  allegation,  of  hav- 
ing taken  and  perfected  an 


III.  Application  of  representative  of 
party  dying  after  appeal,  taken  by  such 
party  or  by  his  adversary,  to  be  sub- 
stituted. 

Affidavit  and  order;  see  Forms  193T- 
1940  (below). 

rV.  Disposal  of  appeal  on  application 
of  a  party  where  the  adverse  party  has 
died  after  appeal,  and  his  representa- 
tive fails  for  three  months  to  procure 
substitution. 

Affidavit  and  order  to  show  cause; 
spe  Forms  1941  and  1942  (beluw). 

■  (1935.)  Affidavit  to  compel  the  sub- 
stitution of  representative 
of  deceased  adverse  party. 

(1936.)  Order  compelling  the  substi- 
tution of  representatives  of 
adverse  party. 

(1937.)  Affidavit  to  move  to  substi- 
tute personal  representa- 
tive of  party  dying  aft^r 
appeal. 

(1938.)  Order  substituting  personal 
representative  of  party  dy- 
ing after  appeal. 

(1939.)  Stipulation  for  substitution 
of  heirs  and  personal  rep- 
resentatives pendipg  ap- 
peal. 

(W40.)  Order  substituting  parties  on 
appeal  by  consent. 

(1941.)  Affidavit  to  procure  order  to 
show  cause  why  judgment 
or  order  should  not  be 
reversed,  <fec, 

(1942.)  Order  to  show  cause  why 
judgment  or  order  should 
not  be  reversed,  <Scc.,  where 
party  dies  after  appeal, 
and  no  substitution  has 
been  had. 


IV.    BrDTGINQ  on  jtND  DlSMiasiMO. 

(1943.)  Note  of  issue  on  appeal. 

(1944.)  Notice  of  argument. 

(1945.)  Notice  requiring  the  appel- 
lant to  ffle  return. 

(1946.)  Notice  of  motion  to  dismiss 
appeal. 

(194V.)  Order  dismissing  appeal. 

v.  The  Decision  and  Judgment. 


(1948. 
(1949- 

(1954. 


(1956 
(1956 


(1959.; 


(1960, 


)  Order  of  affirmance. 
-1953.)  Statements  suitable  to 

insert  in  foregoing  Form. 
)  Order  to  modify  judgment  or 
order,  and  affirm  as  modi- 
fied. 
)  Order  of  reversal. 
-1958.)  Statements  suitable  to 
be    inserted   in  foregoing 
Form. 
)  Order,     amending     General 
Term  order  so  as  to  show 
that  reversal  was  on  ques- 
tion of  fact. 
)  Order  for  judgment,  on  ap- 
peal from  a  judgment  and 
from  an  order  for  allow- 
ance. 
(1961.)  Order  for  judgment  on  ap- 
peal by  both  parties. 
(1962.)  Judgment  on  appeal. 
(1963.)  Judgment  on  dismissal  of  ap- 
peal. 
(1964.)  Order  of  General  Term  re- 
versing order   on  demur- 
rer. 
(1966.)  Affidavit  to  enter  judgment 
in  order  of  General  Term 
on  demurrer, 
(1966.)  Judgment  after  failure  to  an- 
swer pursuant  to  leave  of 
General  Term  on  reversing 
order  on  demurrer. 
VI.  Ebstitution. 
(1967.)  Affidavit  to  obtain  restitution 
after  reversal  at   General 
Term.  ;        ') 

(1968.)  Notice  of  motion  for  restitu. 

tion. 
(1969.)  Order  for  restitution   (with 
award  of  execution)^ 
VII.  Eeaegument. 
(1970.)  Order  for  stay  pending  mOp 

tion  for  reargument. 

(1971.)  Order  returning  remittitur  to 

Court  of  Appeals,  and  stay- 

-  .  -        ing  action  on  undertaking. 

(1972.)  Notice  of  motion  for  reargd- 

ment  oi  appeal. 
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(1978  )  Order  for  reargument.  (Wj.)  Notice  of  entry  of  order  on 

(im.)  Order  transferring  canBO  to  appeal  remitLg  cause  for 

another  department.  further    proceellngs,    and 

VHL  FiLiNO  THE  Remittitur  and  SnL  n  qf-o  x  n.nl'f  °^  ^"'"°?  l*"^™""- 

SEQUENT  Peoceedings.  ^^^'^"^  Order  for  judgment  belovr  on 

,,„^, ,_,.           .,,.,  remittitur. 

K  NoL'eT^t^^-remittitnr.  ^'"''-^  ''''^^^'  ""^  -■^**"-- 


I.    NOTICE  OP  APPEAL ;  AND  LEAVE. 

Form  No.  1906. 

Notice  of  appeal  (general  form). 

[Title  of  court  appealed  from,  and  action.'] 

Please  take  notice,  that  the  plaintiff  [or,  the  defendant— 
naming  which  if  all  do  not  unite]  appeals  to  the  Court  of 
Appeals  [or,  to  the  General  Term  of  this  court  for  the 
Department]  *  from  the  judgment  [or,  order]  of  the  [or, 

of  this]  Court,  herein  entered  in  the  office  of  the  clsrk  of  the 
county  of  [or,  of  the  clerk  of  the  Court],  on  the 

day  of       _     ,18     [may  further  identify  it,  if  necessary^ 
<M  <A?«s  .'Uffirming — or,  reversing — the  final — or,  interlocutory 
—judgment— <?/•,  the  order— of  the  special  term  of  the/ 
Court,  entered  in  this  action  on  the         day  of  ,18     ].  f 

[Date.]  [^Signature  and  office  address  of], 

Attorney  for  [the  ajppellaM]. 

To  the  Clerk  of  the  county  of  :  [or,  of  the  Court], 

And  to  , 

Attorney  for  [each  adverse  party]. 


STATEMENTS    SUITABLE    TO   INSERT  IN  FOREGOING  FORM. 

1907.  Appeal  from  part  cf  a  judgment  or  order. ,  As  in  last  Form  to  tTie  *, 
conUrming  .•]  so  much  and  such  parts  of  the  judgment  \or,  order]  of  the 

[or,  of  this]  court,  herein  entered  in  tlie  office  of  the  clerk  of  , 

^  on  the  day  of  ,  18    ,  {indicating  what  part,  as  thus :]  as-direct 

that  the  order  of  arrest  herein  granted  be  vacated  and  set  aside  ■with, 
dollars  costs;  but  he  does  not  appeal  from  the  terms  on  which. said,order is 
conditioned. 

1908.  Stipulation  for  judgment  absolute  on  appealing  to  Court  cf  Appeals., 
rom  order  granting  new  trial ;  '  insert  at  end  cf  Form  No.  1906  after  the  f :} 

*  ^  N.T.  Code  Civ.  Pro.,  %m,subd.  96  id.,  513;  s.  c,  6  Civ.  Pro.  S. 
1;  id.,  %  S191,mbd.2;  Lane  v.  Wheel-  (Broione),  191, 803,;  Mott.*..  Lansing,, 
er,  101  If.  Y.,  17;  Wilmore  v.  Flaofc    SZams.,  513.. 

Vol.  11—63 
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And  the  above-named  [plaintiff]  and  appellant  hereby  stipiilates  and  agrees 
that  if  such  order  be  affirmed,  judgment  absolute  shall  be  rendered  against 
Tiim  in  favor  of  the  above-named  [defendant]  and  respondent. 

1909.  Beview  of  intermediate  order  or  interlooutory  judgment;  insert  at  tTte 
end  of  Form  No.  1906,  after  the\:']  And  appellant  intends  to  bring  up  for  re- 
view upon  such  appeal  the  interlocutory  judgment  entered  herein  the  day 
of  ,  18    ,  and  the  order  entered  the  day  of  ,  18    [striking 

out  the  second  defense  from  the  answer  herein]. 


Form  No.  1910. 

Order  granting  leave  to  appeal  to  Court  of  Appeals  iu  action  orig- 
inating in  inferior  court,  or  £rom  a  judgment  or  a  new  trial  order 
involving  less  than  $500.' 

At  a  General  Term  [&c.;  as  in  Form 
i93,  p.  4:0/ this  Vol.]. 
[Title  of  action.] 

On  reading  and  filing  the  [defendant's]  notice  of  motion 
for  leave  to  appeal  to  the  Court  of  Appeals  from  the  judgment 
[or,  order]  of  the  present  general  term  of  this  court  [or,  of  this 
court],  entered  on  the  day  of  ?  18     j  and  since  the 

last  general  term  of  this  court  [upon  the  decision  of  this  court, 
at  said  general  term  *]  ;  and  on  reading  and  filing  the  affidavit 
of  Y.  Z,  [defendant],  verified  the  day  of  j  18    ; 

and  on  reading  the  printed  case  upon  which  the  appeal  to  the 

general  term  of  this  court  was  heard,  and  upon  the  pleadings 
erein ;  and  after  hearing  [or,  said  motion  having  been  sub- 
mitted by]  T.  Z.,  on  behalf  of  the  defendant,  and  by  A.  T. 
on  behalf  of  the  plaintiff ;  and  it  appearing  to  the  court  that  a 
question  of  law  is  involved  which  ought  to  be  reviewed  by  the 
Court  of  Appeals : ' 

Oedered,  that  said  motion  be,  and  the  same  is  hereby 
granted,  and  that  the  above-named  defendants  have  leave  to 
appeal  from  the  said  judgment  [or,  order]  of  the  general  term 
of  this  court.  [May  add :  upon  filing  the  notice  and  giving 
the  undertaking  provided  for  in  such  cases  within  twenty  days 
after  the  entry  of  this  order.*] 

Enter :  [signature  of  presiding  judge  hy  initials  of  name 

and  Htle."] 

^  Sprague  v.  Western  Union,  &c.,         *  For  the  power  of  the  court  to  in- 

Telegraph  Co.,  64  W.  T.,  658 ;  and  If.  sert  in  such  an  order  a  clause  to  qual- 

T.  Code  Civ.  Pro.,  §  191.  ify  or  define  the  meaning  of  the  deci- 

'Ydl.  I,  p.  131,  note  3.  sion  appealed  from,  see  Leonard  «. 

«  Bastable  v.  City  of  Syracuse,  73  Ozark  Land  Co.,  115  U.  8.,  465. 
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Form  No.  1911. 

Order  granting  heir,  executor,  &c.,  of  deceased  party  leave  to  ap- 
peal, or  to  move  against  final  judgment  for  error  in  fact.' 

At  a  special  term  [c&c,  as  in 
Form  493,  p.  4]. 
\Title  of  action.^ 

On  reading  and  filing  the  aflBdavit  of  M.  N.,  verified  the 
day  of  5  18     5  whereby  it  appears  that  the  above- 

named  [defendant]  T.  Z.  [th^  deceased],  being  entitled  to 
appeal  from  the  judgment  \pr,  from  the  order]  of  this  court 
herein,  which  was  entered  on  the  day  of  ,  18     [w, 

being  entitled  to  move  to  set  aside  the  judgment  entered  here- 
in on  the  day  of  j  18  ,  for  alleged  error  in  fact], 
died  on  the  day  of  j  18  ,  and  before  the  expiration 
of  the  time  allowed  by  law  for  taking  such  appeal  \pr,  making 
such  motion]  ;  and  that  M.  N.,  the  heir  \or,  devisee — or,  exec- 
utor— or,  administrator — of  the  said  Y.  Z.],  desires  to  appeal 
\or,  move  therefor]  ;  and  on  proof  of  due  notice  of  this 
motion  given  to  A.  B.,  and  after  hearing  M.  T.,  of  counsel 
for  said  M.  N.  and  M.  T.  \or,  and  no  one  appearing  for  A.  B.] 
in  opposition  ;  Now,  on  motion  of  M.  T.,  attorney  for  M.  N. : 

Oedeeed,  that  said  M.  N.,  as  heir  [or,  devisee — or,  execu- 
tor— or,  administrator]  of  the  said  Y.  Z.,  be  and  hereby  is 
allowed  to  take  an  appeal  {or,  to  move  for  said  relief  J  at  any 
time  before  the  day  of  ,  18     . 

Enter :  {signature  of  judge  hy  initials  of  na/me  and  title.} 


II.    SECURITY  AJSTD  STAY. 
Form  No.  1912. 

Undertaking  on  appeal  from  judgment  or  order  to  the  Court  of 
Appeals,  without  stay. 

[Title  of  court  helow  am,d  action.] 

[j^ from  Judgment. •]  WuE^^As,  on  the  day  of  , 

18    ,  the  above-named  [plaintiflE]  recovered  in  the  Court 

a  judgment  against  the  above-named  [defendant,  affirming  a 
judgment],  for  dollars  [or,  for  recovery  of  possession  of 

certain  personal  property — or  otherwise  as  the  case  manj  le\. 

[Or  if  from  order ;]  "Whekeas,  on  the  day  of  , 

'  2f.  Y.  Gode  Civ.  Pro.,  §  785.  For  proper  allegations  of  affidavit 

as  to  death  of  party,  see  Chapter  23. 
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18     ,  an  order  of  the  Court  was  entered  herein  {identify 

it,  if  necessary,  J>y  sulgecf]. 

And  wheeeas,  the  said  {naming  appellant],  feeling  ag- 
grieved thereby,  intends  to  appeal  therefrom  to  *  the  Court  of 
Appeals  [and  if  the  party  ad/oerse  to  appellant  has  dded,  add:^ 
And  whereas,  said  died  on  or  about  the        day  of         , 

18    ]:** 

Now,  THEEEFOEE,  WO,  M.  N.  [specifyvng  residence  <md 
occupation']  and  O.  P.,  of  {specifyvng  residence  cmd  occvpa- 
tion],  do  hereby,  pursuant  to  the  statute,  jointly  and  severally 
undertake  f  that  the  appellant  will  pay  all  costs  and  damages 
which  may  be  awarded  against  on  said  appeal,  not  ex- 

ceeding five  hundred  dollars.* 

[Date.]  {Signatures.] 

{Achnowledgment  as  in  Form  495,  p.  6,  of  this  Vol.;  affi- 
davit of  sufficiency,  as  in  Forms  496-498,  pp.  6  and  7y  ap- 
proval not  necessary  /  justification,  if  requvred,  as  in  vol.  1, 
p.  482,  tfec] 

{Notice  of  filing,  as  in  Form  500,  p.  8,  of  this  Vol.] 


Form  No.  1913. 

Undertaking  to  stay,  pursuant  to  order,  on  appeal  fi:om  money  order 
or  judgment  (including  those  payable  in  instalments,  or  for  ali- 
mony, Sec.)." 

{As  in  Form  1912  to  the  **,  continuing  :]  and  the  court 
having  made  an  order  that  all  proceedings  on  the  part  of  the 
[plaintiflE]  be  stayed  pending  the  said  appeal,  on  the  [defend- 
ant] giving  an  undertaking  executed  by  [the  defendant  * — two] 
sufScient  sureties,  conditioned  as  herein  provided : 

Now,  THEEEFOEE,  we,  M.  K.  [specifying  residence  and 
occupation]  and  O.  P.  {specifying  residence  and  occupation], 
do  hereby,  pursuant  to  the  statute  and  said  order,  jointly  and 
severally  undertake  that  the  appellant  will  pay  all  costs  and 
damages  which  ^ay  be  awarded  against  on  said  appeal, 

not  exceeding  five  hundred  dollars ;  and  also,  in  like  manner, 

•  In  this  case  there  must  be  two  or         '  For  a  clause  charging  separate 

more  sureties  (iV.  T.  Code  Civ.  Pro.,  estate  of  raarried  woman,  see  Vol.  I, 

§§  §18, 1334),  unless  one  is  a  fidelity  p.  70,  and  note, 
or  guaranty  company.     Vol.   I,  p.         *  See  Post  ».  Doremxis,  60  N-  T., 

468.  371.    Compare  N.  T.  Code  Civ.  Pro., 

It  isi  not  essential  that  appellant  §  1310.    For  order,  see  Form  1933. 
also  sign,    §  811 ;  Vol.  I,  p.  469.  "  See  Vol.  I,  p.  464, 469. 
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undertake  that  if  the  Judgment  [or,  order]  appealed  from,  or 
any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant  will  pay  the  sum  recovered,  or  directed  to  be  paid  by 
the  affirmance  [and,  if  the  appeal  is  to  the  Court  of  Appeals 
from  affirmance  at  General  Term,  add  :  and  the  judgment— 
or,  order— affirmed  by  the  judgment— o?',  order— appealed 
from*],  or  the  part  thereof  as  to  which  it  shall  be  affirmed  [or 
m  ease  of  a  Judgment  or  order  for  instalments,  f  will  pay  each 

instalment  of  the  sum  recovered  by  said  judgment— o^,  order 

which  shall  become  payable  pending  the  appeal,  or  the  part 
thereof  as  to  which  the  judgment— or,  order- shall  be  affirmed, 
not  exceeding  the  sum  of  dollars  §].  [The  following  clause 
is  not  to  be  inserted  unless  required  oy  order  of  the  court,  as  a 
condition  of  stay :  and  all  damages  which  shall  be  awarded 
against  the  appellant  upon  the  appeal,  by  the  determination 
of  the  appellate  court,  or  by  the  court  below,  pursuant  to  the 
determination  of  the  appellate  court.] 

[Date.^  [Signatures.] 

[Authentication,  <&c.,  as  directed  under  Form  1912.] 

[WotAce  of  filing  as  in  Form  500,  p.  8,  of  this  Vol.] 


Form  No.  1914. 

Undertakiiig  on  appeal  to  General  Term  or  Court  of  Appeals  from 
money  judgment  or  order,  with  stay. 

[As  in  Form  1912,  adding  at  the  end :]  and  also  in  like 
manner  undertake  that  if  the  judgment  [or,  order]  appealed 
from,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dis- 
missed, said  appellant  will  pay  the  sum  recovered'*  or  directed 
to  be  paid  by  the  judgment  [or,  order],  or  the  part  thereof  as 
to  which  it  is  affirmed  [or  in  case  of  instalments,  as  in  last 
Fomhfrom  the  f  to  the  §]. 

[Date^  [/Signatures.] 

[Authentication,  (&o.,  as  directed  under  Form  1912.] 
[N'otice  of  filing  as  in  Form  600,  p.  8,  of  this  Vol.] 

'  Morss  V.  Hasbrouck,  10  Aib.  N.         Proceedings  under  a  money  judg- 

C,  407, 411  (reversed  on  the  ground  ment    against    one    defendant   will 

Uiat  the  remedy  was  not  by  motion  to  not  be  stayed  upon  an  appeal  by  a 

declare  insufficient,  15  Weekly  Big.,  co-defendant,  ■without  an  undertaking 

308);  followed  in  Briggs  v.  Brown,  sufficient  to  cover  the  amount  of  the 

13  4S&.  JK  C,  481.  money  judgment.    Quinlan  «.  Bus- 

'  As  to  separate  recoveries  against  sell,  48  Super.  Ct.  (/.  tfc  S.),  537. 
several    defendants,    see    M)   parte 
French,  100  U.  S.,  1. 
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Form  No.  1015. 


TTndertakiiig  to  stay,  on  appeal  from  a  judgment  or  order  for  posses 
sion  of  personal  property. ' 

[As  in  Form  1912,  inserting  at  end,  lefore  signatures ;] 
and  also  in  like  manner  undertake  *  that  the  appellant  will 
obey  the  direction  of  the  appellate  court  upon  the  appeal. 


Form  No.  1916. 

Undertaking  to  stay,  on  appeal  &om  judgment  for  possession  of  real 

property." 

[-4s  in  Form  1912,  adding  at  end:  and  also  in  like  manner 
undertake  *  that  the  appellant  will  not,  while  in  possession  of 
the  property,  commit,  or  suffer  to  be  committed,  any  waste' 
thereon  j  and  that,  if  the  judgment  or  order  is  affirmed,  or  the 
appeal  is  dismissed,  he  will  pay  the  value  of  the  use  and  occu- 
pation of  the  property,  or  the  part  thereof,  as  to  which  the 
judgment  or  order  is  affirmed,*  from  the  time  of  taking  the 
appeal  until  the  delivery  of  the  possession  thereof,  pursuant  to 
the  judgment  or  order,  not  exceeding  the  sum  of  dol- 

lars.* 
[Date,  OMthentication,  cfec,  as  directed  under  Form,  1912.] 
[Ifotice  of  filing  as  in  Form  500,  p.  8.] 


Form  No.  1917. 

Undertaking  to  stay,  on  appeal  &om  judgment  in  foreclosure.' 

[As  in  Form/  1912  to  the  \,  continuing:']  *  that  if  the 
judgment  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant 

'  Whether  on  appeal  from  a  judg-         '  On  appeal  from  final  judgment 

ment  or   order  requiring  both  the  for  dower,  there  must  also  be  an  or- 

payment  of  money  and  the  delivery  der  for  stay.    If.  T.  Code  Civ.  Pro., 

of  property  security  is  in  all  cases  re-  §  1616. 

quired.   Compare  Elliott  v.  Buckland,         '  This  clause  is  essential.    State  v. 

37  Sow. Pr.,  71;  Bank  of  Havana  b.  Thiele,  19 Nebr.,  230;  s.  c,  37 North- 

Moore,  8  WeeMy  Dig.,  198.  western  Bep.,  937. 

Where  the  stay  is  discretionary,         *  Heinlin  o.  Beans,  71  Cat,  295. 
the  court  may,  if  the  property  be  per-         '  To  be  fixed  by  a  judge  of  the 

ishable  or  depreciable  by  time  and  court  appealed  from. 
■aae,  add  a  provision  indemnifying  the         '  The  appellant  may  prefer  to  give 

respondent  for  the  use  and  deprecia-  security  in  Form  1916.    See  Grow  «. 

tion  in  case  the  judgment  is  affirmed.  Garlock,  39  Sun,  698. 
Read  v.  Potter,  11  Mi,  Ft.,  413. 
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will  pay  any  deficiency  which  may  occur  upon  the  sale,  in 
discharging  the  sum  to  pay  which  the  sale  is  directed,  with 
interest  and  the  costs,  and  all  expenses  chargeable  against  the 
proceeds  of  the  sale,  not  exceeding  dollars  [to  le  fixed 

by  a  judge  of  the  court  helov)]. 
[Date,  authentication,  <&c.,  as  directed  under  Form  1912.] 

Form  No.  1918. 

Undertaking,  in  dower,  to  prevent  stay  on  defendant's  appeal  from 
final  judgment. 

{Title  of  court  'below,  cmd  action.] 

"Wheeeas,  on  the  day  of  >  18    ,  the  above- 

named  plaintiff  recovered  a  judgment  against  the  above-named 
defendant,  awarding  to  plaintiflE  possession  of  premises  admeas- 
ured and  laid  off  to  her  as  her  dower,  and  whereas  defendant, 
feeling  aggrieved  thereby,  has  appealed  therefrom  to  [the 
Court  of  Appeals],  and  has  applied  for  a  stay  of  the  execution 
of  said  judgment  pending  such  appeal : 

Now,  THEREFORE,  we,*  A.  B.  [specifying  here  one  or  more 
sureties,  their  residence  and  occupations],  hereby,  pursuant  to 
the  statute,  jointly  and  severally  undertake  that,  if  the  judg- 
ment appealed  from  is  reversed  or  modified,  and  restitution  is 
awarded,  the  plaintiff  will  pay  to  the  person  entitled  thereto, 
the  value  of  the  use  and  occupation  of  the  part  so  admeasured 
and  laid  off  to  her,  or  of  the  portion  restitution  of  which  is 
awarded,  during  the  time  she  holds  possession  thereof  by  vir- 
tue of  the  judgment. 

[Date.]  [Signatures.] 

[Achnowledgment  as  in  Form  495,  j>.  Q  of  this  Volume  / 
affidavit  of  sufficiency  as  in  Forms  496-498,  pp.  6  and  7 ; 
-a^>prpi)aP  by  the  court  or  judge  as  in  Form  499,^.  7.] 

[Notice  offiUng  as  in  Form  500,^.  8.] 

Form  No.  1919. 
Certificate  of  deposit  in  lieu  of  undertaking  on  appeal. 

[Title  of  court  helow,  and  action.] 

This  is  to  certify  that  T.  Z.,  attorney  for  the  defendant  and 

•  It  is  not  essential  that  plaintiff         '  Approval  in  this  case  is  expr^ly 

sign  this  undertaking,  ilor  that  there  required.      N.    T.    Code    Civ.    Pro., 

be  more  than  one  surety  if  the  court  or  §  1616.     But  no  express  provision 

judge  accepts  it  without.    N.  T.  Code  seems  to  be  made  for  exception  and 

Civ.  Pro,,  §§  811, 1616;  Vol.  I,  p.  469.  justification. 
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appellant  in  the  above  entitled  action,  has  this  day  deposited 
with  me,  as  clerk  of  the  Court,  the  sum  of  dollars. 

Said  sum  is  deposited  in  lieu  of  the  undertaking  required  to  be 
given  on  appeal  to  the  Court  of  Appeals  from  the  judgment  [or, 
order]  entered  herein  on  the  day  of  ,  18      [or 

otherwise,  according  to  the  nat/ure  of  the  undertaking],  to  be 
held  by  me  to  abide  the  result  of  said  appeal. 

[Date.]  [Signature  of], 

Clerk  of         Court, 


Form  No.  1920. 
Notice  of  deposit  in  lieu  of  undertaking  on  appeal. 

[Title  of  court  'below,  and  action.] 

Please  take  notice,  that  in  lieu  of  giving  an  undertaking, 
the  appellant  has  this  day  deposited  with  the  clerk  of  the 
county  of  [or,  the  clerk  of  the  Court],  the  sum  of 

dollars  *  for  the  purpose  of  perfecting  his  appeal  to  the 
[general  term  of  the]  Court,  from  the  judgment  [or, 

order]  in  this  action  entered  With  said  clerk  [and  for  the  pur- 
pose of  staying  the  execution  of  said  judgment — or,  order]. 
[Date,  signature  a/nd  addresses  as  in  Form  488,  p.  1.] 


Form  No.  1921. 
Waiver  of  undertaking.' 

[Title  of  the  appellate  court  and  action.] 

The  [plaintiff]  hereby  consents  that  the  [defendant]  may 
appeal  to  the  Court  from  the  judgment  [dr,  order]  en- 

tered in  this  action  on  the  day  of  j  18    ,  and  that 

proceeciings  under  the  said  judgment  [or,  order]  shall  be  stayed 
until  the  decision  of  the  said  appeal,  without  security  [or  may 
say :  without  other  security  than  the  deposit  of  a  certified 

1  Equal  to  the  amount  or  aggre-         '  Sanctioned  by  N.  T.  Code  Citi. 

gate  of  the  amounts,  for  which  other-  Pro.,  %  1305. 

•wise  security  must  he  given.    N.  Y.         As  to  implied  waiver,  see  the  fol- 

Oode  Civ.  Pro.,  %  1306.  A  less  sum  or  lowing  cases:  Hill  v.  Burke,  62  N.  T., 

a  special  deposit  may  be  made  on  111;  Halsey«. Flint,  15 -4J5.i¥.,  367; 

stipiilation.     Jessup  «.  Carnegie,  45  Beckwith  «.  Kansas  City,  &c.,  E.  R. 

Super.  Ct.  (J.  &  8.),  310.    As  to  the  Co.,  28  Km.,  484;  Howard  v.  Har- 

title  to  such  deposits,  see  note  in  18  man,  5  Col.,  78;  Bryan  v.  Beny,  8 

Abd.  JT.  C,  338.  id.,  130, 134. 
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cheek  on  some  responsible  bank — by  the  defendant — in  the 
hands  of  ,  payable  to  ,  and  to  stand  in  lieu  of  an 

undertaking]. 

[Date.]  [Signature  of], 

Attorney  for  [respondent]. 

Form  No.  1922. 
Order  for  stay  on  giving  security.* 

[Ifcme  of]  Court  [or  if  court  order],  At  a  special  term  [<&g., 

as  in  Form  493,  p.iiof  this  Vol.]. 
[Title  of  action]. 

An  order  [or,  judgment]  having  been  entered  herein  on 
the  day  of  ,18     [briefly  stating  effect,  for  in- 

stance thus :]  striking  out  the  defendant's  answer  as  frivolous, 
and  directing  judgment  for  the  plaintiff ,-  and  the  [defendant] 
having  appealed,  or  being  about  to  appeal,  therefrom,  to  the 
general  term  of  this  court;  Now,  on  reading  and  filing  the 
affidavit  of  M.  N.,  verified  the  day  of  ?  18    ,  and 

after  hearing  T.  Z.  for  said  defendant,  and  A.  T.  for  plaintijGl ; 
and  on  motion  of  T.  Z.  for  the  defendant : 

Obdeeed,  that  all  proceedings  on  the  part  of  the  [plaintiff] 
be  stayed  pending  such  appeal,^  provided  the  [defendant]  shall 
duly  give  an  undertaking  in  due  form,  executed  by  [the  de- 
fendant and]  suflBcient  sureties,  who  shall  justify  in  the 
usual  manner  if  excepted  to,  and  conditioned  that  the  appellant 
will  pay  all  costs  and  damages  which  may  be  awarded  against 
him  on  said  appeal,  not  exceeding  five  hundred  dollars ;  and 
also  [cfec,  as  m  Forms  1914, 1915, 1916  or  191Y,  from  the  * 
to  the  end]. 

[Authentication  as  in  Form  491,^.  3  of  this  Volume.] 

Form  No.  1922a. 
Exception  and  justification. 
[Ifotice  of  excerption  as  in  Vol.  I,  p.  495,  Form  223.    Ifo- 

'  As  to  the  inherent  power  of  the  "  A  clause^  granting  a  necessary- 
court  to  order  a  stay,  see  Hudson  «.  extension  of  time  to  perform  an  act 
Smith,  9  Wise.,  122;  and  Pollni  v.  required  by  the  order  or  judgment 
Gray,  41  L.  T.,  N.  8..  173.  appealed  from  may  be  inserted.  Gray 

This  order  may  be  made  by  the  «.  Green,  14  Hun,  18.    So  the  court 

court  in  or  from  which  the  appeal  is  may  impose  terms  as  a  condition  of 

taken,  or  a  judge  thereof,  upon  such  granting  the  stay.    Waring  ».  Som- 

terms  as  to  security  or  otherwise,  as  born,  12  id.,  81 ;  Wilson  v.  Grant,  59 

justice  requires.    N.  T.  Code  Civ.  Pro.,  How.  fV,,  350. 
g 13S1. 
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tioe  of  justification,  as  in  id.,  Form  224.  £ut  may  designate 
county  Judge,  if  desired,  i/)istead  of  the  court  where  the  action 
is  pending  or  a  judge  thereof}  Allowance  of  sureties  hy  court 
or  judge,  Form  231,  Vol.  I,  p.  494.^  Serve  copy  of  the  allow- 
ance  with  notice  that  it  was  gra/nted?\ 

[Motion  for  renewal  of  security,  die,  on  insolvency,  dec,  of 
sureties,  see  Formes  226-228,  Vol.  I,  p.  496,  hut  enUtU  arm  • 
move  in  the  appellate  court.] 


Form  No.  1923. 
Affidavit  to  move  to  dismiss  for  neglect  to  give  new  undertaking. 

[Title  of  appellate  court  and  of  action^ 
[  Venue.} 

A.  T.,  being  duly  sworn,  says  : 

I.  That  he  is  the  [managing  clerk  in  the  office  of  the]  at- 
torney for  the  [plaintiff  and]  respondent  herein. 

n.  That  ,  [one  of]  the  sureties  in  the  undertaking 

given  by  the  appellant  on  this  appeal,  after  executing  said 
undertaking,  became  insolvent  [or,  the  circumstances  of — cfcc. 
— after — dsc. — became  so  precarious  that  said  undertaking  was 
not  sufficient  to  afford  due  security  to  the  respondent] ;  and 
thereupon,  and  on  due  proof  thereof,  this  court,  on  the 
day  of  last,  duly  made  an  order  requiring  said  appellant 

to  give  a  new  undertaking  within  twenty  days  after  service  of 
said  order ;  a  copy  of  which  order,  marked  A,  together  with  a 
copy  of  the  affidavit  on  which  it  was  granted,  marked  B,  are 
hereto  annexed. 

III.  That  on  the  day  of  ,  18    ,  a  copy  of  the 

said  order,  with  notice  of  entry  of  the  same,  was  duly  served 
on  the  appellant's  attorney  by  this  deponent,  by  [stating  par- 
ticulars,'  see  Forms  194-197,  Vol.  I,  pp.  428-430,  or  say :  as 
appears  by  the  affidavit  of        ,  hereto  annexed,  and  marked  C]. 

IV".  That  although  more  than  twenty  days  have  elapsed 
since  said  service,  no  new  undertaking,  nor  any  copy  thereof, 
has  been  served  upon  the  attorney  for  the  respondent,  person- 
ally nor  in  any  manner,  to  the  knowledge  or  belief  of  depon- 
ent, nor  has  any  new  undertaking  been  executed  or  filed  to  his 
knowledge  or  belief. 

[Jurat.]  [Signature.] 

I  iV.  r.  Code  Civ.  Pro.,  §  1335.  ^  Id.,  §  1335. 

» Id.,%  813,  last  clause,  and  §  1335. 
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Form  No.  1924, 
Notice  of  motion  to  dismiss  for  neglect  to  give  new  undertaking.' 

[Title  of  appellate  court,  and  of  action.'] 

Please  take  notice,  that  upon  affidavits,  copies  of  which  are 
f  annexed  [and  designate  any  other  papers  relied  ow],  a  motion 
will  be  made  at  a  [general]  term  of  this  court,  to  be  held  at  the 
,  in  ,  on  the        day  of  ,  18     ,  at  the  open- 

ing of  the  court,  or  as  soon  thereafter  as  counsel  can  be  heard, 
that  the  appeal  of  the  appellant  from  the  [judgment]  herein, 
be  dismissed  with  costs,  and  with  costs  of  this  motion,  on  the 
ground  that  the  appellant  has  neglected  to  execute,  file  and 
serve  notice  of  a  new  undertaking,  as  required  by  the  order  of 
this  court,  and  for  such  other  or  further  order  as  may  be  just, 
with  costs  of  this  motion. 

[Date^^  [Signature  and  office  address  of\ 

Attorney  for  respondent. 
{Address  to\  Attorney  for  appellant. 


Form  No.  1925. 

Order  allowing  new  notice  of  justification  or  new  undertaking  on 

appeal.' 

{Caption  {court  order)  and  recitals,  as  in  Form  493,  j>.  3,  cf 
this  Voktme.] 

Ordered,  that  the  [plaintiff]  and  appellant  herein  be 
allowed  to  give  new  notice  of  justification  of  the  sureties 
named  in  the  undertaking  on  appeal  herein  at  a  time  not  less 
than  [five]  days,  nor  more  than  [ten]  days  after  service  of  a 
copy  of  this  order  on  the  attorney  for  the  respondent ;  or  the 
appellant,  at  his  election,  may,  on  the  day  named  for  justifica- 
tion as  aforesaid,  present  a  new  undertaking  with  sureties  in  the 
form  prescribed  by  law,  which  last-named  undertaking  shall,  if 
the  sureties  duly  justify  [before  a  justice  of  this  court],  stand 
in  the  place  of  the  undertaking  on  appeal  now  on  file  in  the 
ofiice  of  the  clerk  of  this  court,  and  have  the  same  force  and 

'  See  last  clause  of  JV.  Y.   Code  This  order  must  be  made  by  the 

C&.  iVo.,  §  1308.  court.    N.  Y.  Code  Civ.  Pro.,%  1303; 

'  Sustained   in  Mason  v.  Libby,  Wheeler  v.  Millar,  61  Sow.  Pr.,  396 

N.  Y.  Supm.  Ct,  Gen.  Term,  1881,  not  (vacating  a  judge's  order  extending 

reported  (security  on  appeal  to  Court  the  time  to  justify), 
of  Appeals). 
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effect  as  if  filed  on  the  same  day  when  the  notice  of  appeal  was 
filed,  and  as  if  the  sureties  therein  named  had  justified  within 
the  time  prescribed  by  law. 

Enter :  [signatwe  of  judge  hy  initials  of  name  and  tiUe."] 


Form  No.  1926. 
Order  dismissing  appeal  or  vacating  stay.' 

\_Title  of  appellate  court,  and  of  action;  recitals  according  to 
the  case;  see  Form  493,  jp.  5.] 

Ordered,  that  the  appeal  taken  by  from  the  judgment 

\or,  order]  entered  herein  on  the  day  of  ?  18    j  he 

dismissed,  with  dollars  costs  *  to  respondent  \or,  that  the 

order — or,  judgment — appealed  from  be  executed  as  if  the 
original  undertaking  had  not  been  given]. 

Enter :  \signature  of  judge  hy  initials  of  name  and  title.'] 

Form  No.  1927. 
Affidavit  to  obtain  stay  on  appeal  from  an  order  or  judgment. 

ITitle  of  court^  and  action.] 
[  Venue.] 

Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  [defendant  above  named]. 

II.  That  on  the  day  of  ,  18    ,  an  order  [or, 
judgment]  was  entered  in  this  action,  at  a  [special]  term  of  the 

Court  [descrihing  it  as  thus:  directing  deponent  to  de- 
liver to  the  plaintiff  certain  property  alleged  to  be  in  deponent's 
custody  or  control]. 

•  Formerly  an  appeal  to  general         ^  Entitle  in  co\irt  in  or  from  which 

term  could  not  be  dismissed  for  fail-  the  appeal  is  taken  (McDonald  v.  Han- 

ure  to  file  new  security,  except  in  a  lon,71  CW.,  535;  s.  c.,13Pastf.  i?ep.,515; 

case  where  security  was  essential  to  W.  Y.  Code  Civ.  Pro.,  §  1351),  unless 

perfect  the  appeal.  Genter  ®.  Fields,  2  the  appeal  is  to  the  Supreme  Court 

Abb.   Gt.  App.  Dec,  253.    And  the  from  an  inferior  court,  or  from  the 

present  statute,  §  1308,  last  clause.  City  Court  of  New  York  to  the  Court 

seems  to  bear  the  same  construction,  of  Common  Pleas,  in  which  cases  the 

'  As  to  costs,  compare  Dunseith  «.  application  must  be  to  the  Appellate 

StaA,  S  Monthl^f  L.  Bui,  42;  White  Court  or  a  judge  thereof.     JT.    7, 

u.  Anthony,  23  If.  T.,  164;  Brown  o.  Code  Civ.  Pro.,  §|  1343, 1392. 
Leigh,  50  id.,  427. 
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III.  [That  tlie  value  of  the  said  property  is  not  more  than 
dollars.] 

IV.  That  deponent  intends,  in  good  faith,  to  [or,  has 
perfected  an]  appeal  from  said  order,  and  will  suffer  serious 
inconvenience  and  loss  if  proceedings  under  the  said  order  are 
not  stayed  until  the  decision  of  the  appeal  [stating  'briefly  how 
and  why]. 

[If  order  to  show  cause  is  ashed,  state  as  on  p.  2.] 
[Juraf]  [Signature.] 

Form  No.  1928. 
Notice  of  motion  (or  order  to  show  canse)  for  stay  pending  appeal. ' 

[Title,  in  court  helow  /  Wiove  the  court  or  a  judge  thereof^ 
for  am,  order:}  staying  all  proceedings  on  the  part  of  tne 
respondent  under  the  order  [or,  judgment]  entered  herein  on 
the        day  of  ,  18      [or  describe  the  nature  of  the  order 

if  necessa/ry  to  identify  it],  until  the  decision  of  the  [general 
term]  upon  the  appeal  taken  from  the  said  [order]  by  the 
appellant,  or  for  such  other  relief  as  may  be  just.* 

[J^  order  to  show  cause  is  taken,  may  insert:  and  let  all 
proceedings  on  the  part  of  the  defendant  be  stayed  until  the 
hearing  and  decision  of  the  application  to  be  made  on  this 
order.] 

Form  No.  1929. 
Order  for  stay  pending  appeal.' 

[Tiile  (in  court  below)  and  recitals  according  to  the  case;  see 
Form  493,  p.  4.] 

Oedeeed,  that  all  proceedings  on  the  [judgment]  appealed 
from  [or,  all  proceedings  c<n  the  part  of  the  ]  in  this 

action  be  stayed  pending  an  appeal  to  the  [Court  of  Appeals], 

'  If  a  case  has  been  made  on  the  proceedings  on  that  decision  pending 

appeal,  move  on  that,  in  connection  an  appeaf  to  the  Court  of  Appeals, 

with  the  affidavit.     Otis  v.  Spencer,  8  Gray  v.  Green,  14  Eun,  18. 

Sow.  iV.,  171.  *This  order  was  sustained  by  the 

*  Such  an  order  to  show  cause,  in  general  term  in  Granger  v.  Craig,  85 

the  Supreme  Court,  first  district,  may  JV.  F.,  619,  and  an  appeal  therefrom 

he  made  by  a  judge  in  any  part  Of  the  was  dismissed.                            ' 

State.    Hull  ®.  Hart,  37  Eun,  21.  For  other  clauses,  see  Forms  99 

'  It  seems  that  the  special  term  may  and  100,  Volume  I,  p.  396,  and  Form 

extend  the  time  to  redeem  fixed  bjr  a  306,  p.  446,  and  note  to  last  Form, 
general  term  decision,  when  staymg 
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provided  the  said  defendant  within  [twenty]  days  from  the 
date  hereof  execute  [or,  give  •]  and  file  with  the  clerk  of  this 
court  an  undertaking  with  [two  sureties]  justifying  in  the  usual 
manner  if  excepted  to,  and  serve  a  copy  of  the  same,  condi- 
tioned [w^ftca^e  forms,  as  ^Am«;]  as  provided  in  the  Code  of  Civil 
Procedure,  so  far  as  the  judgment  now  entered  in  this  action 
adjudges  the  payment  of  money  by  him  ;  and  also  conditioned 
that  should  the  judgment  appealed  from  be  affirmed,  or  the 
appeal  dismissed,  the  said  defendant  will  pay  the  deficiency,  if 
any,  that  may  occur  to  the  plaintiff  on  the  sale  of  the 
mortgaged  premises,  by  reason  of  the  depreciation  in  their 
value  pending  such  appeal  and  before  the  sale. 


Form  No.  1930. 

Order  appointiug  receiver  to  pay  taxes,  &c.,,  pending  appeal  after 
judgment  affecting  title.' 

At  a  special  term  [<&o.,  as  in 
Form  493,^.  4  of  this  Voir 
{Title  of  action.']  ume]. 

Upon  the  judgment-roll  and  notice  of  appeal  herein  [and 
specify  other  papers  on  file  if  needed  to  sustain  the  order"],  and 
on  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,   18    ,  and   it   appearing   that   the   premises 

described  in  the  pleadings  and  judgment  herein  are  subject 
to  a  large  amount  of  taxes,  water  rents  and  assessments,  for 
some  of  which  said  premises  have  been  or  are  about  to  be 
sold  ;  and  after  hearing  A.  T.,  of  counsel  for  the  motion,  and 
T.  Z.,  of  counsel  for  the  defendant  [or,  on  reading  and  filing 
proof  of  the  notice  of  this  motion,  and  no  one  appearing]  in 
opposition,  and  on  motion  of  A.  T.,  attorney  for  the  plaintifi': 

Oedeeed,  that  E.  C,  of  the  city  of  ,  be  and  he  hereby 

is  appointed  receiver  of  all  the  premises  hereinafter  described, 
as  also  of  all  the  back  outstanding  rents  due  and  unpaid 
from  the  defendant's  tenants  therein,  during  the  pendency  of 
and  until  the  final  determination  of  any  appeals  herein. 

[Directions  to  reoei/oer,  collections,  payments,  c&c.,'  see  p. 
142,  c&c] 

'  If  the  party  is  not  to  be  required  JV.,  N.  B.,1;  s.  p.,  N.  Y.  Code  Ove. 

to  execute  the  undertaking.  See  Vol-  Pro.,  §  713.    Compare  Washington 

ume  I,  p.  469.  Market  Co.  ©.  Warthen,  (IHst.  Col., 

*  Fellows   V.  Heermans,  13  AVb.  1883)  11  Wash.  Law  Bep.,  496. 
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Oedeeed,  that  the  said  plaintiff,  his  relatives  or  his  family, 
the  said  defendant,  her  relatives  or  family,  or  any  or  either  of 
the  families  or  relatives  of  the  respective  parties  to  this 
action,  or  any  part  thereof,  shall  not,  either  directly  or 
indirectly,  use,  live  on  or  occupy  any  part  or  portion  of  the 
aforesaid  premises  under  any  pretense  whatsoever,  except  the 
defendant  may  have  to  and  including  ,18    ,  within 

which  to  quit  and  surrender  to  the  said  receiver  the  portion 
of  said  premises  occupied  by  her. 

[Bond  clause  and  authentication  as  in  end  of  Form  655 
p.  145.]     [Description  of  premises.l 

Form  No.  1931. 

Affidavit  to  obtain  order  to  mark  jndg:ment,    "  lien  suspended  on 

appeal." 

[Title  of  court  and  action.] 

[Venue.] 

A.  B,,  being  duly  sworn,  says :  I.  That  he  is  the  [defendant] 
in  the  above  action  [or  otherwise  state  relation  to  the  cause]. 

II.  That  judgment  was  duly  entered  herein  in  favor  of 
plaintiff  against  defendant  for  the  sum  of  dollars,  on 

,  18  ,  and  the  judgment-roll  was  filed  and  said 
judgment .  docketed  in  the  office  of  the  clerk  of  the  county 
of  on  the  day  of  ,  18      [or  otherwise  show 

lien  acqmred.    See  Forms  under  Fxecution]. 

III.  That  on  the  day  of  ,  18  ,  an  appeal  from 
said  judgment  to  the  [general  term  of  this]  court  was  duly 
taken  and  perfected  by  said  ,  and  security  given 
sufficient  to  entitle  the  appellant  to  a  stay  of  the  execution 
of  the  said  judgment,  without  an  order  for  that  purpose,  by 
the  filing  of  an  '^undertaking  of  which  a  copy  is  hereto  annexed. 

IV.  That  said  defendant  is  owner  of  [or,  interested  in] 
certain  real  property  [or,  chattels  real — or  both]  in  said  county 
of  ,  on  which  said  judgment  is  an  apparent  lien.  Said 
property  is  described  as  follows  :  [description  im  full.] 

V.  That  the  defendant  desires  to  sell  [part  of]  said 
property  [designating  which  part],  but  by  reason  of  the  lien 
of  said  judgment  he  cannot  convey  a  good  title.  That  he  is 
amply  responsible  to  pay  said  judgment,  and  the  lien  of  said 
judgment  is  sufficiently  secured  by  resting  alone  on  his  other 
property  [or  state  other  facts  making  it  safe  to  grant  the  order], 

[Jurat.']  [Signature,] 
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Form  No.  1932. 
Consent  of  sureties  annexed  thereto. 

]_Title  of  court  amd  action.'] 

We  do  hereby  consent  to  the  granting  and  entry  of  the 
proposed  [or,  annexed]  order  discharging  and  exempting  from 
the  lien  of  the  judgment  in  the  above  action  the  property 
mentioned  and  described  in  the  annexed  affidavit  \pr,  in  said 
order].  [Signature.'] 

[Date.] 

[Acknowledgment  as  in  Form  495,  jp.  &  of  this  Volume.'] 

Form  No,  1933. 

Order  to  show  cause  why  judgment  lien  should  not  be  suspended^  on 

appeal. 

[As  in  Form  491,  p.  3,  omitting  tJie  matter  in  Tyrackets 
preceding  the  \,  and  suostituting  for  the  italic  ^natter  between 
the  ;]:  and  T":]  -  directing  the  clerk  of  the  [city  and]  comity  of 
to  make  an  entry  on  his  docket  of  the  judgment 
described  in  the  annexed  affidavit ;  "  Lien  [partially]  suspended 
on  appeal." 

[Serve  on  attorney  for  respondent,-  also  on  the  sttreties  in 
the  undertaking  on  ajapeal}] 


Form  No.  1934. 
Order  releasing  part  of  property  from  judgment  lien. 

At  a  special  term  [cfee.,  as  in 
[Title  of  action].  Form  493,  p.^of  this  Vol.]. 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  >  18    ,  wherefrom  it  appears  that  an  appeal 

from  the  judgment  in  this  action  has  been  by  the  [defendant] 
duly  perfected,  and  that  an  imdertaking  sufficient  to  entitle  the 
appellant  to  a  stay  of  the  execution  of  the  judgment  without 
an  order  for  that  purpose  has  been  given  by  said  [cmd 

recite  due  service  on  or  a/ppearomceoy  the  re^ondenffs  attorney, 
amd  due  service  on  or  a^ppeara/nce  by  the  sureties,  or  if  they 

» Munn  0.  Bamum,  2  All.  Pr.,  409;    Briggs  ».  Brown,  13  All.  N.  C,  481; 

N.  T.  CoOe  Civ.  Pro.,  §  1356. 
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luyoe  consented,  add:  and  on  readmg  and  filing  the  within 
consent  of  said  sureties  to  the  entry  of  this  order],  and  on 
motion  of  T.  Z.,  attorney  for  the  defendant : 

Oedebed,  that  all  the  real  property  and  chattels  real  [or 
that  the  property  hereinafter  described],  upon  which  said 
judgment  is  a  lien,  be  and  hereby  is  [w,  are]  henceforward 
exempted  from  the  Hen  of  said  judgment  as  against  judgment- 
creditors,  purchasers,  and  mortgagees  in  good  faith ;  and  that 
the  clerk  of  the  [city  and]  county  of  is  hereby  directed 

to  make  an  entry  in  his  docket  of  said  judgment  in  each  place 
where  it  appears  in  the  docket  book,  substantially  as  follows : 
"lien  [partially]  suspended  on  appeal ;  see  order  entered  the 

day  of  ,  18     "  [here  specifying  the  date  of  his  entry 

(f  the  order]. 

[If  specified  parcels  only  a/re  exempted,  add:  the  property 
above  mentioned  is  known  and  described  as  ioViO^Sr^descriv- 
feon.]  [May  add:  this  order  is  made  upon  condition — staima 
what.y         _  ^ 

Enter :  [signature  of  judge  ly  initials  of  name  and  title.] 
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[The  remedies  for  substitution,  when  necessary  for  purposes  of  appeal,  are 
as  follows: 

I.  Appeal  by  party  taken  after  his  adversary  is  dead. 

(1)  Take  appeal  as  if  he  were  still  living.    Forms  1906-1910. 

(2)  Undertaking,  as  in  Farm  1913,  p.  995. 

(3)  Affidavit  and  order  compelling  the  substitution  of  representative. 

Forms  1935, 1936,  p.  1010. 

II.  Appeal  by  representative  of  party  dying  before  appeal,  or  by  any  oae 
not  a  party  who  has  acquired  an  interest  and  is  aggrieved. 

(1)  Take  appeal  as  if  a  party.    Forma  1906-1910. 
(3)  Move  to  be  substituted,  adapting  Forms  1115,  &c.,  by  adding  an 
allegation  of  having  taken  and  perfected  an  appeal. 

in.  Application  of  representative  of  party  dying  after  appeal  is  taken  by 
such  party,  or  by  his  adversary,  to  be  substituted. 

[AflSdavit  and  order,  see  Forms  1937-1940  (below).] 

IV.  Disposal  of  appeal  on  application  of  a  party  where  the  adverse  party 
h'as  died  aftaf  appeal,  and  his  representative  fails  for  three  months  to  procure 
BUbstituiion. 

[Affidavit  and  order  to  show  cause,  see  Forms  1941  and  1943  (below).'] 

'The  court  may  require  further    security  as  a  condition.    Bergen  v. 

Stewart,  28  Sow.  Pr.,  6. 

Vol.  11—64 
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Form  No,  1935. 

Affidavit  to  compel  the  substitution  of  representative  of  deceased 

adverse  party.' 

[Title  of  courf'  and  action.] 
[  Yenue.'] 

T.  Z.,  being  duly  sworn,  says  : 

I.  That  he  is  the  attorney  for  T.  Z.,  the  [defendant]  and 
appellant  herein  [w  otherwise  show  relation  to  the  cause']. 

II.  That  on  the  day  of  ,  18  ,  a  judgment  was 
rendered  and  entered  [or,  an  order  was  made  and  entered]  in 
the  above-entitled  action,  by  the  court,  in  favor  of  the 
plaintiff  and  against  the  defendant,  for  dollars  [or  otherwise 
describe  the  judgment  or  order  ajppealed  from]. 

III.  That  after  such  entry,  and  on  or  about  the  day  of 
,  18      [or  if  the  judgment  or  order  was  entered  after 

the  respondents  death  in  a  case  allowed  hy  Code  Civ.  Pro,,. 
§  703,  aUege  it  according  to  the  facts],  the  said  A.  B.  died, 
leaving  his  last  will  and  testament,  which*  has  been  duly  admit- 
ted to  probate  by  the  surrogate  of  the  county,  and  wherein  M. 
N.  was  appointed  executor,  and  said  M.  N.  has  qualified  and 
entered  on  the  discharge  of  his  duties  as  executor  and  now  is 
such  executor  [or  if  the  party  died  intestate,  allege  the 
appointment  and  qualification  (f  M.  W.  as  admm,istratorj 
see  p.  £>16  of  this  Volume.  Or  if  the  action  affects  the  title 
to  real  estate,  allege  heirship  of  proposed  respondent,  or  devise 
to  him;  see  Form  1119,^.  640]. 

lY.  That  the  said  T.  Z.  has  appealed  from  said  judgment 
[or,  order]  to  [the  general  term  of]  the  court,  on  the' 

day  of  ,18      [and  state  condition  of  appeal  as  to  stay, 

<&c.     If  order  to  show  cause  is  asked,  state  as  on  p.  2]. 

[Jurat.]  [Signature.] 

Form  No.  1936. 

Order  compelling  the  substitution  of  representative  of  deceased 
adverse  party. 

[Title  {court  order")  and  recitals  as  in  Form  493,  p.  i  qf  this 
Volume.] 
Oedeeed,  that  said  M.  N.,  as  the  executor  [or  other  descrip- 

'  JV..  Y.  Code  Civ.  Pro.,  §  1397;  87  court,  entitle  in  the  court  generally, 

JV.  Z,  603.  and  apply  at  special  term.    SeeVoI- 

'  If  the  appeal  is  from  one  court  to  ume  I,  pp.  122, 139, 130;  N.  7,  Gen, 

another,  entitle  in  the  appellate  court.  Bules,  No.  38,  of  1888. 
W.  Y.  Code  Civ.  Pro.,  §  1399.  If  from         8  See  preceding  note, 
special  to  general  term  of  the  same 
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Uon]  of  A.  B.,  be  and  he  is  hereby  substituted  as  respondent  in 
place  and  stead  of  A.  B.,  deceased,  as  the  respondent  in  the 
appeal  brought  by  the  above-named  Y.  Z.  from  the  judgment 
[or,  order]  entered  herein  the        day  of  ,  18     . 

Enter:  [signature  of  Judge  ly  initials  of  name  and  title.} 


Form  No.  1937. 

Affidavit  to  move  to  substitute  personal  representative  of  party 
dying  after  appeal.' 

[Title  as  in  Form  307.] 
[  Yenue.2 

T.  Z.,  being  duly  sworn,  says  : 

I.  That  he  has  been'  the  attorney  for  the  defendant  Y.  Z. 
in  this  action  down  to  the  time  of  his  death  [or  otherwise  show 
rdation  to  the  causej. 

II.  That  the  said  Y.  Z.  departed  this  life  on  the  ■  day 
of  J  18  ,  having  duly  made  his  last  will  and  testament, 
by  which  he  appointed  S.  Z.  sole  executor  thereof ;  that  the 
said  will  has  been  duly  proved  before  the  surrogate  of  the 
county  of  ,  and  letters  testamentary  thereon  have  been 
issued  by  the  said  surrogate  to  the  said  S.  Z.,  who  has  qualified 
and  entered  upon  the  execution  of  such  will,  and  now  is  such 
executor  [or  allege  intestacy  and  grant  of  letters  of  adminis- 
tration {seep.  516),  or  interest  of  applicant  as  devtsee  or  heir 

■  according  to  the  facts  {seep.  540)]. 

III.  [If  not  sole  party,  m.an/  add:']  That  in  this  action  other 
defendants  are  joined  with  the  said  Y.  Z.,  but  that  as  to  the 
matters  in  controversy  between  the  plaintiff  and  the  said 
defendant  last  named,  the  said  Y.  Z.  was  sole  defendant  [or  if 
otherwise,  set  forth  the  fads  showing  that  it  is  necessary  to  a 
prefer  di^os%tion  of  the  matter  to  'bring  in  the  personal  repre- 
sentatioes\. 

'  This  and   the  following   Form  of  action  before  the  judgment  could 

can  readily  be  adapted  to  the  case  of  not.     Blake  v.  Griswold,  104  N.  Y., 

an  application  by  asurviving  party  to  613;  s.  c,  6  Gentr.  Sep.,  771  (granting 

substitute  the  proper  representative  motion  of  personal  representative  of 

of  a  deceased  party  where  personal  plaintiflf  respondent  for  leave  to  be 

service  of  notice  of  the  application  substituted,  where  the  plaintiff  died 

has  been  made  within  the  State  upon  pending  appeal  and  before  argument, 

him.    Nl  T.  Code  Oiv.  Pro.,  %  1299.  and  at  the  same  time  affirming  the 

For  the  purpose  of  substitution  on  judgment);  and  see  Moses  v,  Wooster, 

appeal,  the  judgment  with  the  cause  115  U.  8.,  885. 
of  action  survives  even  if  the  cause 
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IV.  That  judgment  [or,  an  order]  was  entered  in  this 
action  on  ,  18     [desoribing  ii],  and  that  on  , 

18  ,  the  said  T,  Z.,  by  T.  Z.,  his  attorney,  appealed  from  the 
said  judgment  [or,  order]  to  the  [general  term]  of  this  [or,  the 
]  Court,  and  was  the  sole  appellant  therefrom,  and  that 
such  appeal  is  now  pendirtg  before  the  said  [general  term],  and 
the  same  has  not  been  heard. 

Y.  That  the  said  S.  Z.  [as  such  executor]  has  succeeded  to 
all  the  rights  of  the  said  Y.  Z. ;  [that  the  cause  of  action  herein 
continues  against  him  as  such  executor.] 

YI.  That  the  said  T.  E.  is  the  attorney  for  the  said  S.  Z. 

[as  such  executor]  in  the  defense  of  this  action,  and  in  the 

further  prosecution  of  the  said  appeal. 

[If  order  to  show  cause  is  asked,  state  as  on  p.  2.] 
[Jurat\  [/Signature.} 


Form  No.  1938. 

Order  substituting  personal  representative  of  party  dying  after 

appeal. 

[Title  as  in  Form  1936.] 

On  reading  and  filing  the  affidavit  of  [c&c],  by  which  it  ap- 
pears, among  other  things,  that  judgment  was  rendered  herein 
on  ,18    ,  and  that  the  defendant  T.  Z.  has  appealed  from 

such  judgment  to  the  [general  term]  of  the  Court,  and 

that  such  appeal  is  now  pending  therein,  and  the  same  has  not 
been  heard ;  that  the  said  Y.  Z.  is  the  sole  appellant,  and  that 
as  to  all  the  matters  in  issue  between  the  plaintiff  and  the  said 
defendant,  the  said  Y.  Z.  was  the  sole  defendant ;  that  the  said 
Y.  Z.  departed  this  life  on  the  day  of  ,  18      , 

having  made  his  last  will  and  testament,  which  has  been  duly 
proved  before  the  surrogate  of  the  county  of  ;  that 

letters  testamentary  thereon  have  been  issued  to  S.  Z.^  who  has 
taken  upon  himself  the  execution  of  such  will,  and  is  now  such 
executor ;  that  the  said  S.  Z.,  as  such  executor,  has  succeeded 
to  all  the  rights  of  the  said  Y.  Z.,  and  that  the  cause  of  action 
herein  continues  against  her  as  such  executor ;  and  on  motion 
of  T.  Z.,  attorney  for  the  said  S.  Z. : 

Okdeeed,  that  this  action  be  and  the  same  hereby  is  con- 
tinued against  the  said  S.  Z.,  as  executor  of  the  last  will  and 
testament  of  the  said  Y.  Z.,  deceased. 

Enter :  [signature  of  judge  by  initials  of  name  and  title.] 
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Form  No.  1939. 

Stipulation  for  substitution  of  heirs  and  personal  representatives 
pending  appeal. 

[Title  as  in  J^orm,  1935.] 

It  is  hereby  stipulated  that,  on  filing  the  affidavit  of 
verified  the  day  of  ,  18    ,  and  the  request  of  C.  B. 

and  D.  B.  indorsed  thereon  [and  the  request  of  the  administra- 
tor and  administratrix  annexed  thereto,  all  of  which  are  hereto 
annexed],  an  order  be  entered  in  this  action  continuing  the 
same  in  the  name  of  the  heirs  at  law  of  the  said  A.  B,,  the 
appellant,  who  has  died  pending  this  appeal,  to  wit  [naming 
them — and  also  in  the  names  of^ — naming  the  personal  repre- 
sentatvoesjf  as  plaintiffs  and  appellants. 
[Date.]  [Signature  of\  Attorney  for  plaintiff, 

[Signature  of],  Attorney  for  defendant. 

Form  No.  1940. 
Order  substituting  parties  on  appeal  by  consent. 

At  [c&c,  designating  a/ppeUate  court,  if 
the  appeal  he  from  one  court  to  an- 
other— or,  at  a  special  term — c6c.,  if 
the  appeal  he  to  the  general  term  of 
[Title  of  action.']  the  same  court]. 

On  reading  and  filing  the  stipulation  of  the  attorneys  of 
record  in  this  action,  dated  the  day  of  j  18    ?  with 

the  affidavit  of  M.  N.,  verified  the  day  of  j  18    , 

and  the  request  of  C.  B.  and  D.  B.  [and  of  the  administrator, 
c&c],  annexed  thereto : 

Oedeeed,  that  this  action  be  and  the  same  is  hereby  contin- 
ued in  the  name  of  ,  as  heirs  at  law  [and  of  ,  as 
administratrix  and  administrator]  of  the  said  A.  B.,  deceased, 
as  plaintiffs,  appellants. 
Enter :  [signa/tm'e  of  judge  hy  initials  of  namie  and  title.] 


Form  No.  1941. 

Affidavit  to  procure  order  to  show  cause  why  judgment  or  ordei 
should  not  be  reversed,  &c.* 

[Title  as  in  F&rm  1935.] 
[  Venue.] 

A.  T.,  being  duly  sworn,  says : 

'  Ni  7.  Code  Civ.  Pro.,  §  1398.  For  another  remedy,  see  §  1299. 
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I.  That  he  is  the  attorney  for  A.  B.,  the  plaintiff  [and 
appellant]  in  the  above  entitled  action  [or  otherwise  show 
relation  to  the  cause']. 

II.  That  on  the  day  of  j  18  ,  an  appeal  to  this 
court  was  taken  by  said  A.  6.  from  the  judgment  [or,  order— 
describing  it,  with  date  and  place  of  entry]. 

III.  That  the  defendant  T.  Z.  died  on  the        day  of         , 

18        \allege,  if  informed,  as  to  will  or  intestacy,  and  letters  ; 
see  Forms  1935, 1937]. 

IV.  [State  condition  of  the  cause  on  a^eal.] 

V.  That  the  deponent  has  made  diligent  inquiries  as  to  the 
persons  interested  in  the  estate  of  T.  Z.,  and  the  following  are 
all  the  persons  interested  in  said  estate  as  far  as  can  be  ascer- 
tained: [insert  names  and  residences,  and,  if  amy  a/re  infamts, 
state  which,  and  give  names  and  residences  of  their  guoff-diaiw 
or  persons  with  whom  they  reside^ 

VI.  That  no  order  has  been  made  substituting  any  other 
person  in  place  of  said  Y.  Z.  in  said  appeal. 

VII.  That  no  previous  application  has  been  made  for  this 
order. 

{Jurat]  [Signature.] 

Form  No.  1942. 

Order  to  show  cause  why  judgment  or  order  should  not  be  reversed, 
&c.,  where  party  dies  after  appeal,  and  no  substitution  has  been 
had.' 

[Title;  see  Form  1935.] 

On  the  annexed  aflBdavit  of  A.  T. : 

Ordebed,  that  all  persons  interested  in  the  estate  of  T.  Z., 
deceased,  show  cause  before  this  court  at  a  [special^]  term 
thereof,  to  be  held  [at  chambers],  at  the  county  court  house  of 
the  county  of  [or,  at  the  Capitol,  in  the  city  of  Albany], 

on  the  day  of  ,  18    ,*  at  o'clock  in  the 

noon  [or,  as  soon  thereafter  as  counsel  can  be  heard],  why  the 

'  This  order  must  be  made  by  the         But  the  general  term  has  jurisdic- 

court  in  which  the  appeal  is  pending,  tion.    Van  Home  c.  France,  33  Hun, 

N.  Y.  Code  Civ.  Pro.,  §  1298.  504,  505,  n. 

»  It  seems  that  if  the  appeal  is  to         '  The  return  day  must  be  not  less 

general  term  the  order  should  be  re-  than  six  months  after  making  the  or- 

tumable  at  special  term.    Brokaw  a  der.    N.  T.  Code  Cvo.  Pro.,  %  Vi^i. 
Brokaw,  5  Weekly  Dig.,  267.    B.  p... 
Vol.  I.  pp.  123, 139, 130. 
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judgment  [or,  ovder—descrihing  it]  entered  on  the  day  of 

,18    ,  in  the  office  of  t'he  clerk  of  the  county  fw 

of  the  Court]  appealed  from,  should  not  be  reversed  [or 

affirmed— (w,  why  said  appeal  should  not  be  dismissed].  ' 

It  IS  further  ordered  that  a  copy  of  this  order  and  said 
affidavit  of  A.  T.  be  served  upon  the  following  persons  [desig- 
nating them  and  presoriiing  the  manner  of  servicel  on  or 
before  the  day  of  ,  18     . 

Enter :  [signature  of  Judge  ly  initials  of  name  and  title.] 
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Form  No.  1943. 
Note  of  issue  on  appeaJ. ' 


[Supreme]  Court, 
General  Term. 


A.  T.,  plaintiff's  attorney. 

Appeal  from  judgment  entered  af- 
ter trial  before  Mr.  Justice  J.  K. 
[or  if  after  trial  hy  referee,  say  .-^ 
on  report  of  E.  F.,  Esq.,  referee, 
filed  the  day  of  ,18  — or, 
from  an  order  made  by  Justice  J. 
K.  on  the      day  of  ,  18    ]. 

T.  Z.,  defendant's  attorney. 

Notice  of  appeal  served  ^  ,  18     . 

No.  of  cause  on  previous  calendar  ^  [or,  Not  on  pre- 

vious calendar]. 

The  cause  is  preferred,  and  belongs  to  the  class  of 

Appellant's  [or,  respondent's]  note. 

[If  in  the  First  Department,^  add ;]  Appeal  papers  printed 
and  served  in  accordance  with  Rule  41,  on  the        day  of         , 


A.  B.,  plaintiff  and 
[appellant], 

against 

Y.  Z.,  defendant  and 
[respondent]. 


18 


[Signature  cmd  office  address  of], 
Attorney  for 


'  In  the  Court  of  Appeals,  a  copy 
of  the  notice  of  argument,  specifying 
the  judicial  district  in  which  the  cause 
originated,  is  served  on  the  clerk  in- 
stead of  a  note  of  issue. 

'  Gould  ®.  Chapin,  5  Eow.  Pr., 
358. 

*  On  an  appeal  from  an  inferior 
court,  specify  the  date  of  filing  the 


return  instead  of  date  of  service  of 
notice  of  appeal. 

*  In  the  New  York  Buperior  Court 
specify  also  the  date  on  previous  cal- 

''if.   Y.  Special  Rules  Pr.  (Mrst 
Pepariment,  No.  6,  and  N.  T. 
Ct.,  No.  4). 


1016  ABBOTT'S  NEW  PRACTICE. 

Form  No.  1944. 
Notice  of  argument. 
\_Tifle  of  appellate  court,  and  action.] 

Take  notice,  that  the  appeal  from  the  judgment  in  this 
action  [or,  from  the  order — die.,  describing  it]  will  be  brought 
to  a  hearing  [and  a  motion  made  to  dismiss  the  same]  before 
this  court,  at  a  [general]  term  thereof,  to  be  held  at  the  city 
hall  [or,  Capitol]  in  the  city  of  ,  on  the  day  of 

,18  .  ,  at  the  opening  of  court,  or  as  soon  thereafter  as 
counsel  can  be  heard.  [And  on  am  ajppeal  to  the  Court  of 
Appeals  in  a  cause  entitled  to  preference,  add  ,•]  And  the 
undersigned  claims  this  to  be  a  preferred  cause,  upon  the 
ground  that  it  is  [specifying  the  ground  so  as  to  show  the  class; 
and  if  the  appeal  %s  from  am,  order,  state  the  general  character 
of  the  ordery 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  [moving  paHy\. 

Attorney  for  [a&oerse party]. 

[And  in  the  Court  of  Appeals :  To  M.  N.,  clerk  of  the 
court."] 

Form  No.  1945. 
Notice  of  requiring  the  appellant  to  file  return. ' 
[Title  of  appellate  court,  and  action.] 

Please  take  notice,  that  the  respondent  A.  B.  requires  the 
appellant  T.  Z.  to  cause  the  return  in  this  cause  to  be  filed 
with  the  clerk  of  the  Court  within  ten  days  after  the 

service  of  this  notice. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  respondent. 

Attorney  for  appellant. 

Form  No.  1946. 
Notice  of  motion  to  dismiss  appeal. 

[Title  of  the  appellate  court,  and  action.^ 

Take  notice,  that  [on  the  aflSdavits  herewith  served]  the 

'  Sule  20  of  If.  T.  Court  of  Ap-  adverse    party.      Court   of  AppeaU 

peals;  JT.  T.  Cb«fe  Cfo.  Pro.,  §§  789-  Hules,  J!fo.  22. 
793.  » See  Sule  2  S".  T.  Court  of  Ap- 

^  This  notice,  filed  with  the  clerk,  peak,  and  Mules  2  and  9,  N.  T.  Com. 

must  be  accompanied  with  an  admis-  Fl. 
siou  or  affidavit  of  its  service  on  die 
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respondent  will  move  the  court,  at  a  [general]  term  thereof,  to 
f,o  be  held  at  the  city  hall  [or,  capitol],  in  the  city  of  , 

on  the  day  of  ,  or  as  Boon  thereafter  as  counsel  can 

be  heard,  to  dismiss  the  appeal  from  the  judgment  herein  [or, 
the  order — describing  it  /  and  if  the  ground  of  the  motion  he 
irregularity,  state  what],  and  for  such  other  relief  as  may  be 
just,  with  costs  of  motion. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  respondent. 

Attorney  for  appellant. 


Form  No.  1947. 
Order  dismissing  appeal.' 

At  a  general  term  [<j6c./  see 
Form  493,  ^.  4]. 
{Tide  of  action.] 

On  reading  and  filing  notice  of  motion  and  afiSdavit  of  C. 
D.,  and  on  motion  of  A.  T.,  for  the  respondent,  after  hearing 
0.  P.  [or,  no  one  appearing]  for  the  appellant : 

'  Application  for  this  order  should  neglect  to  do  so,  the  opposite  party  is 
be  made  to  "  the  court  or  the  general  entitled  to  move  on  affidavit  and  four 
term  to  which  the  appeal  is  taken."  days'  notice  that  the  cause  be  struck 
N.  T.  Code  Civ.  Pro.,  §  1307.  from  the  calendar  (whichever  party 
Where  the  application  is  made  be-  may  have  noticed  it  for  argument), 
fore  the  appeal  is  brought  to  a  hear-  and  that  judgment  be  rendered  in  his 
ing,  it  should  be  made  upon  nofice;  favor ;  and  by  Rule  No,  41,  of  1888, 
but  where  the  appeal  has  been  reached  it  is  further  provided  that  such  a  mo- 
upon  the  calendar  and  been  heard,  tion  may  be  noticed  "  for  the  earliest 
and  the  court  has  rendered  a  decision  practicable  day  in  term  for  hearing 
that  the  appeal  should  be  dismissed,  non-enumerated  motions; "  and  that 
then  the  order  may  be  made  and  en-  if  the  appellant  fails  to  serve  the  prop- 
tared  as  of  course  vnthout  previous  er  papers  in  case  of  an  appeal  from  a 
notice.  non-enumerated   motion,     "  the   re- 
Motions  on  notice  to  dismiss  an  spondent  may  move  on  three  days' no- 
.appeal  are  often  made  because  of  the  tice,  on  any  motion  day  in  the  term, 
nqn-appealability  of  the  decision  be-  to  dismiss  the  appeal."  _ 
low,  or  because  of  the  non-service  of         A  motion  to  disnjiss  an  appeal 
.printed  copies  of  the  appeal  papers  must,  as  a  rule,  be  made  to  the  appel- 
pursuant  to  the  rules  of  court.    But  late  court  and  at  general  term,  rather 
the  practice  under  the  rules  is  more  than  at  a  special  term  thereof.    See 
properly  to  move  to  strike  the  cause  Vol.  I,  p.  130,  and  cases  cited, 
from  the  calendar,  and  for  judgment         But  a  motion  to  dismiss  an  appeal 
in  favor  of  the  respondent.   Phelps  v.  from  an  inferior  court  on  grounds  ap- 
Swan,  2  Sioeeny,  696.  parent  upon  the  appeal  papers,  has 
By  If.  Y.  Oen  Bules,  No.  40,  cf  been  sustained  at  special  term  of  the 
1888,  if  the  party  whose  duty  it  is  to  appellate  court,  although  the  general 
furnish  the  papers  upon  an  appeal  in  term  to  which  the  appeal  is  taken  has 
case  of  an  enumerated  motion  shall  the  like  power  to  dismiss.    Id. 
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Oedeeed,  that  the  appeal  taken  by  A.  B.  from  the  judg- 
ment [or,  order]  entered  herein  on  the  day  of  , 
18     ,  be  dismissed,  with            dollars  costs  to  respondent. 

Enter:  [signature  of  presiding  Judge  iy  initials  of  name 

and  official  title.] 


V.    THE  DECISION  AND  JUDGMENT. 

Form  No.  1948. 
Order  of  afSj:ntance.  ■ 

At  a  [general]  term  of  the  Conrt, 

[dso.j  as  in  Form  493,  p.  4:  of  this 
VoLl 
[Title  of  action.] 

The  appeal  from  the  judgment  [or,  order]  entered  in  this 
action  on  the  day  of  ?  18     ,  for  dollars  \or 

if  for  special  relief,  designate  it],  coming  on  to  be  heard  [and 
upon  reading  the  case  and  exceptions  on  appeal  herein,  on  file 
with  the  clerk  of  this  court],  and  after  hearing  A.  T.  of 
counsel  for  plaintiff  appellant,  and  T.  Z.,  counsel  for  the  re- 
spondent, and  due  deliberation  having  been  had ;  Now,  on 
motion  of  T.  Z.,  attorney  for  said  respondent : 

Oedeeed,  *  that  said  judgment  be  and  the  same  is  in  all 
things  affirmed,  with  costs  to  the  appellant.  [For  special 
clauses,  see  following  Forms.] 

Enter :  [signature  of  presiding  jvdge  hy  initials  of  name 

cmd  title.] 

'  In  general  an  appellate  court,  in  An  affirmance  expressed  to  be  on 
reviewing  such  an  order  or  the  judg-  the  opinion  of  the  court  helow,  or  on 
ment  entered  thereon,  can  only  look  the  grounds  stated  in  the  opinion  be- 
to  the  terms  of  the  order  or  judgment  low,  brings  those  grounds  before  the 
to  ascertain  the  grounds  on  which  it  appellate  court.  Matter  of  Holbrook, 
wasmade.  Snebley  «.  Connor,  78 iV.  99 MY.,  5Z9;  e.c.,1  Oentr.Bffp..271; 
r.,  218 ;  Fisher  ».  Gould,  81  id.,  238  ;  Snyder  «.  Snyder,  96  W.  T.,  88;  8.  O;, 
Noyes  v.  Children's  Aid  Soc'y  of  N.  5  Oiv.  Pro.  B.  {Browne),  267;  rev'g  4 
Y.,  70  id.,  481 ;  Townsend  «  Neben-  id.,  370. 

zahl,  8  Abb.  N.  G.,  427 ;  s.  c,  partly         If  a  judgment  upon  appeal  may, 

reported  in  81  N.  T.,  644;  Direct  U.  so  far  as  the  record  speaks,  have  pro- 

S.  Cable  Co.  «.  Dominion  Tel.  Co.,  84  ceeded  upon  either  of  several  grounds, 

id.,  158.  extrinsic  evidence  is  admissible,  in  a 

But  the  grounds  may  sometimes  subsequent  action,  to  ascertain  what 

be  gathered  from  the  grounds  stated  was  really  decided.     Esterbrook  s. 

in  the  original  order  below,  if  it  is  in  Savage,  21  Hun,  145,  and  cases  cited; 

all  things  affirmed  by_  the  order  of  the  and  see  BeU  «.  Merrifleld,  {N.   T,, 

general  term.     Equitable  Life  Ins.  1888)  16  NortheaM,  Sep.,  55. 
Soc'y  «.  Stevens,  63  N.  T.,  341 ;  Hew- 
lett «.  Wood,  67  jc?.,  394. 


APPEAL.— V.   THE  DECISION  AND  JUDGMENT.  1019 

STATEMENTS  SUITABLE  TO  INSERT  IN  FOREGOING  FORM. 

1949.  Order  for  judgment  absolute;  if  the  appeal  was  from  an  order  grant- 
ing a  new  trial  on  a  case  or  exceptions,  to  the  Court  of  Appeals  or  to  the  Court 
of  Common  Pleas  from  the  City  Court  of  New  York,  add  at  end  of  Form 
1948 :]  And  it  appearing  to  the  court  that  the  appellant  has  stipulated  for  the 
entry  of  judgment  absolute  against  him  upon  the  affirmance  of  said  order,  it 
is  further  ordered  that  judgment  absolute  be  rendered  against  him  in  favor 
of  the  respondent. 

1950.  Affirmance  nunc  pro  tunc  after  death  of  party  after  argument; '  add 
at  end  of  Form  1948:]  And  J.  L.  B.,  one  of  the  plaintiffs,  having  died 
since  the  argument  of  said  appeal : 

It  is  hereby  further  ordered,  that  this  order  he  entered  and  filed  rmna  pro 
tune,  as  of  >  18    ,  the  day  of  such  argument. 

1951.  Fitrtlier  direction  to  prevent  lapse  of  order  affirmed;'^  as  thus  .•]  That 
said  order  be  affirmed  [so  far  as  it  directs  ,the  appellant  to  appear  before  a 
referee  apd  be  examined  and  answer  on  oath  concerning  his  property],  and 
that  the  said  defendant  be  required  to  appear  before  such  referee  at  such 
time  and  place  as  shall  be  fixed  for  that  purpose  by  the  county  judge  who 
made  said  order. 

1953.  Special  award  of  costs :]  And  it  is  further  ordered,  that  the  plaintiffs 
and  the  defendant  Y.  Z.  do  each  recover  their  costs  of  this  appeal;  and,  also, 
that  one  bill  of  costs  be  allowed  to  each  of  the  following  attorneys,  viz. : 
[names;]  costs  to  be  taxed  by  the  clerk  and  paid  by  the  executors  out  of  the 
estate. 

1953.  Becital  of  coniinua/nce  in  name  of  representative  pending  appeal; 'in~ 
sert:]  And  the  said  A.  B.,  having  died  since  the  entry  of  said  judgment,  and 
an  order  having  been  made  on  the  day  of  ,  18    ,  that  said  action 

be  continued  by  C.  B.,  the  executor  [or,  administrator — <fec.]  of  ,  the 

deceased  plaintiS : 

Form  No.  1954. 
Order  to  modify  judgment  or  order,  and  affirm  as  modified. 

[As  m  Fwm  1948  to  the  *,  stating  modijiGation  as  thus ;] 
that  the  words  ["  unless  the  vacancy  shall  be  sooner  supplied 
by  an  election  to  be  held  according  to  law"]  shall  be  inserted 
at  the  end  of  said  judgment  \or,  order];  and  it  is  further 
ordered  that  the  said  judgment  [or,  order]  be  and  the  same 
hereby  is  in  all  other  respects  affirmed  *  [without  costs  to  either 
party]. 

'  Sustained  in  Bergen  v.  "Wyckofl,  *  Omission  to  affirm  the  part  not 

84  K  7.,  659;  see  N.  T.  Code  Civ.  modified  is  not  fatal.    Washburn  & 

Pro.,  8  763  M.  Manuf.  Co.  v.  Chicago,  &c..  Fence 

« Gaylord  «.  Jones,  7  Hun,  480.  Co.,  119  III,  30;  s.  c,  6  Northeastern 

'  Compare  §§  1397-1399  with  §  765  m/p.,  191. 
of  the  Code  of  Civ.  Pro. 
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Form  No.  1955. 
Order  of  reversal. 

[As  m  Form  1948  to  the  *,  concluding  :'\  that  the  said 
judgment  be  reversed*  \if  the  judgment  or  order  granting  a 
new  trial,  now  reversed^  followed  trial  hy  the  court  or  teferee, 
cmd  appeal  to  Court  of  Appeals  is  desired,  add,  if  so  :  upon 
questions  of  fact ']  and  a  new  trial  ordered  [stating  ground  for 
granting  new  trial],  with  costs  [or,  costs  to  abide  the  event' — 
or,  reversed ;  and  if  the  order  r&versed  was  the  refusal  of  re- 
lief proceed  and  award  the  relief^  as  thus  :  and  the  motion 
granted — or,  and  the  complaint  be  dismissed— on  the  merits* — 
with  costs  to  the  appellant]. 


STATEMENTS  SUITABLE  TO  BE  ESTSERTED  IN  FOREGOBTG 

FORM. 

1956.  A  "oacatur  of  subseqiient proeeedinga.    See  Vol.  I,  p.  367.] 

1956a.  Heversal  unless  reaponSsnt  consents  to  reduction  ;  as  in  Form  1955, 
to  the  *,  conchiding  thus ;]  unless  the  plaintiffs  consent  to  reduce  the  recovery 
for  damages  [or,  for  the  debt  and  interest]  to  dollars,  as  of  the 

day  of  ;  and  if  the  judgment  he  so  reduced,  then  it  is  ordered  that 

the  judgment  so  reduced  be  in  all  things  affirmed,  with  costs  already  adjust- 
ed, and  the  costs  of  this  appeal 

1957.  Provision  for  restitution;  "  add  to  Form  1955 :]  And  it  appearing  to 
the  court  that,  notwithstanding  the  appeal  herein,  the  respondent  executed 
and  collected  the  amount  of  the  judgment  below,  costs,  and  sheriflf's  fees,  to 
wit,  the  sum  of  dollars;  therefore,  it  is  further  okdbbed  and  adjudged, 
that  the  said  respondent  make  restitution  to  the  said  appellant  by  paying  in- 
to court  to  the  chamberlain  of  the  city  of  New  York  \pr  in  othsr  counties, 
say :  to  the  county  treasurer  of  the  county  of  f  ],  within  days 
after  service  of  this  judgment  ou  him  or  his  attorney,  the  said  sum  of 
dollars,  with  interest  from  the  day  of  .  18  ,  the  date  of  said 
collection  by  the  said  respondent,  *  to  abide  the  order  of  this  court  after 
such  new  trial  is  had  [or  where  payment  into  court  is  not  necessa/ry,  say :  by 
paying  to  the  appellant  or  his  attorney  within  days  after — &c.,  ascUiove, 
down  to  the  *].* 

1  See  Goodwin  v.  Conklin,  85  JV.  discussing  this  question,  in  52  JT.  Y., 

Y.,  31 ;  K  Y.  Code  Cim.  Pro.,  §  1338 ;  409. 
Thomas  «.  Ins.  Co.,  108  III,  61,  88.         «  See  pp.  828,  857. 
The  form  in  the  text  allows  all  ques-         '  Tliis  form,  is  sustained  by  Brit- 

tions  both  of  law  and  fact  to  be  re-  ton  v.  Phillips,  16  Ahh.  Pr.,  33.    Au- 

viewed.  Johnson  ».  Youngs,  65  JV.  Y.,  thorized  by  N.   Y.   Code  Gvo.  Pro., 

699 ;  Peterson  «.  Rawson,  34  id.,  370.  §  1333. 

If  the  order  for  new  trial  does  not  Defendant  cannot  insert  this  pro- 
direct  the  mode  of  trial,  the  court  be-  vision  in  the  judgment  without  an 
low  have  power  in  their  discretion  to  order  allowing  it.  Martin  a.  Rector, 
allow  specific  issues  to  be  settled  for  11  Abh.  N.  C,  362 ;  reversed  on  an- 
trial  by  jury.  Apel  e.  O'Connor,  39  other  point  in  28  Hun,  409. 
Hun,  483  (appeal  from  county  court).         '  Whether  this  can  be  enforced  by 

*  See  note  4  on  page  803.  proceedings  for  contempt,  compare 

'This   is    necessary.     Miller    a  O'Garas.  Kearnw,  77iV.  F.,  433;.Sc 

Adams,  7  -Caws.,  131;  affi'd,  without  ^«wfc  Morris,  9  TrcsK.,  605. 
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1958.  The  same  ;  in  ejectment : ']  It  is  further  adjudged,  that  said  defend- 
ant  Y.  Z.  be  by  the  plaintiffs  restored  to  the  possession  of  said  premises, 
which  they  took  from  her  as  aforesaid,  on  or  about  ,18    ,  under  a 

judgment  of  this  [or,  the  ]  Court,  which  has  been  reversed  and  set 

aside  as  aforesaid.  Said  premises  are  described  as  follows,  to  wit :  Idescrib- 
ing  themA 

And  It  is  further  ordered  and  adjudged,  that  an  execution  issue  and  be 
directed  to  the  sheriff  of  the  [city  and]  county  of  ,  to  cause  the  said 

defendant  Y.  Z.  to  have  possession  of  the  said  premises. 


Form  No.  1959. 

Order  amending  general  term  order  so  as  to  show  that  reversal  was 
on  question  of  fact.' 

At  a  general  term  [cfec,  as  in  Fwm 
4:93,p.'ioftMsVol.']. 
[Title  of  action.] 

On  reading  and  filing  the  affidavit  of  A.  T.,  and  an  order 
to  show  cause,  made  herein  on  the  day  of  , 

18  ,  requiring  the  defendant  to  show  cause  why  the  order 
hereinafter  mentioned  should  not  be  amended  as  hereinafter 
directed ;  and  after  hearing  A.  T.,  of  counsel  for  the  plaintiff, 
in  support  of  the  motion,  and  T.  Z.,  of  counsel  for  the  def end- 
ahts,  in  opposition  thereto ;  and  due  deliberation  having  been 
had ;  Now,  on  motion  of  A.  T.,  attorney  for  plaintiff : 

Oedeeed,  that  the  order  made  herein  at  a  general  term  of 
this  court,  on  the  day  of  >  18    ,  reversing  that 

part  of  the  judgment  entered  herein  on  the  day  of  , 

18  ,  from  which  an  appeal  was  taken  by  the  plaintiff,  and 
ordering  a  new  trial  of  said  action,  be  amended  nunc  pro  tunc 
by  adding  at  the  end  of  said  order  the  following  clause,  to  wit : 
"  Said  judgment  is  reversed  as  aforesaid  and  a  new  trial 
granted,  upon  questions  of  fact." 

[And  it  is  further  ordered,  that  the  return  heretofore  made 
by  the  clerk  of  this  court  to  the  Court  of  Appeals,  upon  the 
appeal   from  said   order  taken  by  the  defendant  Y.  Z.,  be 

'  As  to  adding,  without  prejudice  the    amendment.      Buckingham    v. 

to  the  rights  of  third  persons,  see  Cos-  Dickinson,  64  iK  Z,  683. 

tar  ».  Peters,  4  Abh.  Pr.,  N.  S.,53;  Upon   the   amendment  thus  or- 

Wallace  v.  Berdell,  101  N.  Y.,  13.  dered  and  certified  to  the  clerk  of 

'  The  appellate  court  will  suspend  the  Court  of  Appeals,  an  order  may 

proceedings  on  the  appeal  if  neces-  be  obtained  in  the  Court  of  Appeals 

,saty  for  the  purpose  of  allowing  this  amending  the  return  accordingly,  or 

motion  to  be  made  below;  and  a  gen-  by  inserting  therein  the  amended  or- 

eral  term,  composed  of  other  justices  der.    Natl.  City  Bank  v.  N.  Y.  Gold 

than  those  who  sat  when  the  defec-  Exch.  Bank,  97  if.  T.,  645. 
tive  orde^r  was  entered,  may  grant 
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amended  by  inserting  therein  a  certified  copy  of  this  order, 
and  that  the  clerk  of  this  court  be  directed  to  forward  the 
same  to  the  clei'k  of  the  Court  of  Appeals  as  an  amendment  of 
said  return.] 

Enter :  [signature  of  presiding  Justice  iy  initials  of  name 

amd  title.'] 

Form  No.  1960. 

Order  for  jndgmeBtj  on  appeal  from  a  judgment  and  from  an  order 

for  allowance. 

At  a  general  term  [cfec,  as  in 
Form  493,  p.  4:  of  this  Vol.], 
[Title  of  the  action.'] 

The  appeal  from  the  order  made  at  special  term  the 
day  of  ,  18     ,  granting  an  allowance  to  the  plaintiff  of 

dollars,  coming  on  to  be  heard,  and  on  hearing  T.  Z. 
for  the  appellants,  and  A.  T.  for  the  respondents,  and  due 
deliberation  being  had ;  on  motion  of  T.  Z.,  attorney  for  the 
appellants : 

Ordered,  that  said  allowance  be  and  the  same  is  hereby 
reduced  to  the  sum  of  dollars,  on  the  ground  that  [stating 

it]. 

And  the  appeal  from  the  judgment  coming  on  to  be  heard 
at  the  same  time,  and  on  hearing  the  same  counsel : 

It  is  oedered,  adjudged  and  decreed,  that  the  said  judg- 
ment be  an,d  the  same  is  in  all  things  afiBrmed,  with  costs, 
except  that  the  costs  of  the  judgment  at  special  term  are 
reduced  to  dollars  in  place  oi  dollars. 

Enter :  [signature  of  presiding  Justice  hy  initials  of  na/me 

and  title.] 

Form  No.  1961. 

Order  for  judgment  on  appeal  by  both,  parties. 

At  a  general  term  [die,  as  in 
Form  493,  p.  4  of  this  Vol.], 
[Title  of  action.] 

This  cause  having  been  brought  to  a  hearing  upon  an 
appeal  taken  by  the  plaintiff  from  [the  last  sentence  contained  , 
in  the  judgment  entered  in  this  action],  on  the  day  of ' 

,18    ,  at  [a  special  term  held  before  Mr.  Justice  J.  K.], . 
which  sentence  is  in  the  following  words :  {redUng  it.] 
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And  A.  T.  having  been  heard  for  the  plaintiff,  and  T.  Z. 
for  the  defendant,  it  is  oedeeed  and  adjudged,  that  the  said 
portion  of  the  said  judgment  so  appealed  from  by  the  plaintifE 
be  and  the  same  hereby  is  in  all  things  reversed. 

And  the  appeal  of  the  defendant  from  the  whole  of  said 
judgment  having  also  been  brought  to  a  hearing,  and  the  said 
counsel  for  the  said  parties  respectively  having  been  heard,  it 
is  OEDEEED  and  adjudged,  that  all  that  part  of  the  said  judg- 
ment of  the  special  term,  which  follows  the  words  ["  the 
plaintiff  shall  be  actually  dead"],  be  and  the  same  hereby  is 
in  all  things  reversed ;  and  this  court,  proceeding  to  direct,  in 
lien  thereof,  such  order  and  judgment  in  the  premises  as  ought 
in  that  behalf  to  have  been  made  at  the  said  [special  term],  it. 
is  OEDEEED  and  adjudged  [cfic,  as  m  other  oases]. 

Enter :  [signature  of  presiding  Justice  iy  initials  of  name 

and  title.'] 

Form  No.   1962. 
Judgment  on  appeal.  * 

\TiUe  of  apellate  court,  a/nd  action.] 

The  plaintiff  having  appealed  from  the  judgment  entered 
herein  on  the  day  of  i  18     ,  in  favor  of  the  [de- 

fendant] Y.  Z.  for  the  sum  of  dollars  \or  if  for  special 

reUef,  designate  it],  to  the  [general  term  of  the  Court], 

and  said  appeal  having  been  argued  [upon  the  case  and  excep- 
tions], and  said  [general  term]  having  ordered  said  judgment 
to  be  affirmed  \pr,  reversed— (?/•,  modified],  as_  hereinafter 
directed  [with  the  costs  and  disbursements  of  said  appeal  to 
said  defendant  respondent],  and  said  costs  having  been  duly 
taxed  by  the  clerk  of  this  court  upon  due  notice  and  appear- 
ance ;  Now,  upon  motion  of  T.  Z.,  attorney  for  the  defendant 
T.  Z.,  it  is 

Oedeeed  and  adjudged  [continue  as  in  the  order  of  affirm- 
moe  or  reversal]. 

Judgment  signed  this  day  of  ,  18     . 

[Signature  of],  Clerk. 

Form  No.  1963. 
Judgment  on  dismissal  of  appeal. 

[As  in  Form  1948,  to  the  *,  and  conclude:]  that  the  said 
appeal  be  dismissed,  with  dollars  cost  to  the  respondent. 

■  'TMs   judgment  should   be  for    telow  >ior  of  interest  on  that  iudg- 
costs  alone,  aid  should  neither  in-    ment.    N.  T.  Code  C%v.  Pro.,  §  1317. 
elude  the  amount  of  the  judgment 
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Form  No.  1964. 
Order  of  general  term  reversing  order  on  demurrer. 

{_Title  of  court  and  action.'] 

[As  in  Form  1948,  continv/ing  from  the  *.■]  that  said 
order  be  and  the  same  hereby  is  in  all  things  reversed,  with 
costs,  with  leave  to  the  [plaintiff]  to  amend  the  complaint  [o7», 
answer — or,  reply — or,  to  withdraw  said  demurrer  and  to  an- 
swer] within  twenty  days  after  service  of  this  order  upon  her 
attorneys,  upon  payment  of  the  defendant's  costs  of  the  de- 
murrer at  special  term  and  at  general  term. 

And  it  is  further  ordered,  that  in  default  of  such  amend- 
ment and  of  the  payment  of  such  costs,  judgment  be  and  here- 
by is  directed  to  be  entered  [stating  relief,  as  thus ;]  in  favor 
of  the  defendant,  dismissing  the  said  complaint  [upon  the 
merits],  with  costs. 

Form  No.  1965. 
Affidavit  to  enter  judgment  in  order  of  general  term  on  demurrer. 

[Title  of  court  and- actAon.] 
[  Venue.] 

T.  Z.,  being  duly  sworn,  says  : 

I.  That  he  is  [managing  clerk  for  the]  attorney  for  the 
defendant  in  the  above  entitled  action. 

II.  That  no  [amended  complaint]  in  said  action  has  been  . 
served  upon  or  received  by  said  defendant's  attorneys,  nor  has 
the  plaintiff  paid  the  costs  of  this  action  under  the  terms  of 
the  order  of  the  general  term'  of  this  court  granting  leave  to 
plaintiff  to  amend  said  complaint,  and  that  the  time  for  service 
of  such  amended  complaint  and  payment  of  costs,  as  provided 
in  said  order,  has  expired. 

IIL  That  no  previous  application  [c&c./  seep.  2]. 
[Jurat.']-  [Signature.] 

Fomi  No.  1966. 

Judgment  after  failure  to  answer  pursuant  to  leave  of  general  term 
on  reversing  order  on  demurrer. 

ITitle  of  court  and  action.] 
.   The  general  term  of  this  court  having  reversed  the  order 
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of  the  speeiarl  terra  thereof,  overruling  the  demurrer  inter- 
posed to  the  complaint,  and  having  directed  judgment  in  favor 
of  the  defendant,  dismissing  said  complaint,  with  costs,  with 
leave  to  plaintiff  to  amend  said  complaint  upon  payment  of 
costs  within  twenty  days  after  service  of  said  order  of  the 
general  term  on  her  attorneys,  now,  on  said  order  of  the  gen- 
eral term,  and  on  reading  and  filing  admission  by  attorneys  for 
plainti£E  of  service  of  said  order  on  them,  on  the  day  of 

,  18    ,  and  an  affidavit  of  T.  Z.,  verified  on  the 
day  of    _         ,38     ,  showing  that  the  time  fixed  by  said  order 
for  service  of  an  amended  complaint  aid  payment  of  costs 
has  expired;    and  the  defendant's  costs  having  been  duly 
adjusted  at  $  :  now,  on  motion  of  T.  Z.,  attorney  for  the 

defendant,  it  is 

Obdeeed,  adjudged  and  decbeed,  1.  That  the  complaint 
in  this  action  be  and  it  hereby  is  dismissed  [upon  the  merits]. 

2.  That  said  defendant  Y.  Z.  recover  of  said  plaintifi"  A. 
B.,  the  sum  of  dollars. 

[J^or  Forms  overruling  demurrer^  see  p.  770.] 


VI.    EESTITUTION. 

Form  No.  1967. 

Affidavit  to  obtain  restitution  after  reversal  at  general  term.  ■ 

\T%Ue  of  the  aotion.] 
[  Venue.] 

E.  R.,  being  duly  sworn,  says : 

I.  That  he  is  one  of  the  attorneys  for  the  Pacific  I^ationafi 
Bank  of  Boston,  specially  appearing  in  the  above  entitled  ac^ 
tion  for  the  purpose  of  moving  and  setting  aside  the  judgment, 
and  process  hereinafter  mentioned. 

II.  That  on  the  day  of  ,  18  ,  an  attachments 
was  issued  out  of  this  court  at  the  suit  of  the  plaintiff  against 
the  defendant  for  the  sum  of           dollars. 

III.  That  on  the  same  day  a  levy  was  made  underthej 
attachment  by  service  of  a  copy  and  certificate  on  the  Natibnali 

'  From  Market  National  Bank  of    a.  c,  102  JT.  Y.,  464,  where  an  orderioni 
New  York  v.  Pacific  National  Bank    this  affidavit  was  sustained., 
of  Boston,  7  Northeastern  Sep.,  303; 

Vol.  n— 65 
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Park  Bank  of  the  city  of  New  York,  where  the  defendant  had 
a  deposit  exceeding  the  amount  of  the  attachment. 

IV.  On  the  day  of  ,18,  the  said  attachment 
was  vacated  by  an  order  of  the  special  term  of  this  court. 

V.  That  on  the  day  of  ,  18  ,  L.  M.,  P.,  Esq.,  was 
duly  appointed  receiver  of  the  defendant,  the  Pacific  National 
Bank  of  Boston,  by  the  comptroller  of  the  currency,  pursuant 
to  the  statutes  of  the  United  States,  a  duly  certified  copy  of 
which  appointment  is  annexed  hereto. 

YI.  That  on  the  day  of  ,  18     ,  the  order  vacat- 

ing the  said  attachment  was  reversed  by  the  general  term  of 
this  court  in  this  department. 

VII.  That  on  the  day  of  ,  18  ,  a  judgment 
was  entered  in  the  action  in  favor  of  the  plaintiff  and  against 
the  defendant  for  dollars,  service  of  the  summons  in  the 
action  having  been  made  out  of  the  State  under  an  order  of 
publication. 

VIII.  That  on  the  day  of  ,18  ,  the  sheriff  of 
the  county  of  New  York  levied,  collected  and  received  from 
the  said  National  Park  Bank,  as  he  is  informed  by  the  officers 
of  the  said  bank,  the  sum  of  dollars  under  a  writ  of 
execution  theretofore  issued  out  of  this  court  in  this  action  to 
the  said  sheriff  by  the  plaintiff  against  the  defendant,  dated 

,  18      ,  for  dollars,  upon  the  said  judgment  of 

,  18      ,  and  by  the  endorsement  of  which  the  said 
sheriff  was  required  to  levy  and  collect  dollars,  with 

interest  from  the  day  of  ,  18    ,  besides  his  fees. 

The  said  dollars  so  paid  to  the  sheriff  by  the  said  National 
Park  Bank  was  paid  by  the  said  Park  Bank  as  and  for  money 
of  the  defendant,  and  the  defendant  had  at  that  time  on  de- 
posit with  the  said  National  Park  Bank  that  sum,  and  the  said 
sum  so  paid  was  thereupon  charged  against  the  said  defendant 
by  the  said  National  Park  Bank. 

IX.  Thereafter  and  on  or  about  the  day  of  , 
18  ,  the  order  of  the  special  term  refusing  to  vacate  the  said 
attachment  was  reversed  by  the  general  term  of  this  court  in 
this  department,  and  the  said  warrant  of  attachment  and  the 
said  judgment  entered  on  the  day  of  ,18  ,  and 
the  levy  under  the  said  attachment  and  the  said  judgment 
were  and  each  of  them  was  vacated  and  set  aside  by  this  court 
on -the  defendant's  motion. 

-X.  The   said   order  of  the  general  term  was  thereafter 
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affirmed  by  the  Court  of  Appeals,  and  the  order  of  the  Court 
of  Appeals  aflBrtning  the  same  was  duly  made  the  order  of  this 
court  on  the  day  of  ,  18    . 

XI.  The  said  receiver  has  demanded  that  the  plaintiff 
should  make  restitution  of  the  sum  thus  received  by  it  under 
the  attachment,  judgment  and  execution  so  vacated  and  set 
aside,  but  the  plaintiflE  has  nevertheless  refused,  and  still  re- 
fuses, so  to  do,  as  he  is  informed  and  believes. 

[Jurat.']  [Signature.'] 

[Certified  copy  of  appointment  of  receiver  annexed.] 


Form  No.  1968. 
Notice  of  motion  for  restitution.' 

[Title  of  appellate  court  and  action.] 

[As  in  Form  488,  p.\  of  this  Vol.,  moving  the  general  term 
or  Oourt  of  Appeals  for  am.  order :]  to  compel  restitution  of 
the  sum  of  dollars,  with  interest  thereon  from  the 

day  of  ,  18     ,  collected  and  received  by  the  sheriff  of  the 

[city  and]  county,  from  ,  in  the  said  city  [or,  county], 

under  and  by  means  of  the  erroneous  judgment  entered  in  this 
action  on  the        day  of  j  18    ,  and  the  execution  issued 

'  Notice  of  this  application  is  ne-  at  special  term,  after  the  remittitur 

ceasary.    Young  v.  Brush,  18  Abb.  had  been  filed,  was  sustained.    Hall 

JV.,  171.  v.  Emmons,  11  Abb.  Pr.,  N.  S.,  435 ; 

As   to   addressing    notices   after  s.  p.,  Dawley  ®.  Brown,  43  How.  Pr. , 

judgment,  see  Vol.  I.  p.  413.  17. 

This  and  the  preceding  and  fol-         Defendant   may  either  move  or 

lowing  Forms  are  sustained  by  Mar-  bring  an  action  to  enforce  restitution, 

ket  Nat.  Bk.  v.  Pacific  Nat.  Bk.,  102  Kidd  v.  Curry,  29  Hun,  215. 
N.  7.,  464,  where,  after  collection  of         Compare  Murray   v.  Berdell,_  98 

a  judgment  in  an  attachment  suit  out  If.  T.,  480,  as  to  cases  where  actions 

of  the  attached  property,  the  attach-  should  be  resorted  to. 
ment,  judgment  and  levy  were  set         Or  the  same  result  may  be  accom- 

aside  by  the  general  term,  which  or-  plished  by  motion  in  the  appellate 

der  was  affirmed   by  the  Court  of  court  to  amend  the  judgment  on  ap- 

Appeals,  and  an  order   entered    at  peal  so  as  to  insert  a  provision  for 

special  term  on  the  remittitur,  mak-  restitution.    People  «.  Livingston,  80 

ing  such  order  that  of  the  Supreme  JT.  T.,  66. 

Court.    It  was  held  that  a  motion  for         It  seems  that  the  Court  of  Appeals 

restitution  was  properly  made  at  gen-  will  not  entertain  the  motion  after  the 

eral  term     s.  p.,  N.    7.   Code   Civ.  remittitur  has  been  filed.    Wright  v. 

iVo.,81323  Nostrand,  100  K  T.,  616;   s.  c,  1 

But  under  JUT.  7.  Code  Pro..  §  330,  (Jmtr.  Sep.,  235;  Z NortheaaUrn Bep., 


substantially  the  same  as   this  sec- 
tion, an  order  for  restitution  made 


78. 
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thereon  [and  that  said  restitution  be  made  by  payment  of  the 
said  sum  to  L.  M.  P.,  Esq.,  the  receiver  of  the  said  defendant]. 
[Date.]  [Signature  cmd  office  address  of], 

Attorney  for  [moving  party]. 
[Address  to  plaintiff  and  to  plaintiff '' s  attorneys.] 


Form  No.  1969. 
Order  for  restitution  (with  award  of  execution).' 

At  a  general  term  [c&c,  as  in 
Form  493,  jo.^of  this  Vol.]. 
[Title  of  action.] 

The  warrant  of  attachment  issued  in  this  action  on  the 
day  of  >  18    ,  and  the  judgment  entered  herein  on  the 

day  of  ,  18    ,  having  been  vacated  and  set  aside 

by  the  order  of  the  general  term  of  this  court  in  this  depart- 
ment, dated  ,18  ,  and  filed  ,18  ,  and  the  said 
order  having  been  affirmed  by  the  Court  of  Appeals,  and  the 
order  of  the  Court  of  Appeals  affirming  the  same  having  been 
made  the  order  of  this  court  on  the  day  of  » 18  , 
and  the  defendant  having  moved  [pursuant  to  the  provisions 
of  §§  1292  and  1323  of  the  Code  of  Civil  Procedure]  for  resti- 
tution of  property  lost  under  the  said  erroneous  attachment 
and  judgment,  and  the  said  motion  having  come  on  to  be 
heard,  and  the  defendant  having  filed  and  read  in  support  of 
said  motion  the  affidavit  of  E.  E.,  verified  ,  18  ,  and  a 
certified  copy  of  the  appointment  of  L.  M.  P.  as  receiver  of  the 
defendant,  and  the  plaintiff  having  filed  and  read  in  opposition 
to  said  motion  the  affidavit  of  A.  B.  C,  verified  ,  18  , 
and  it  appearing  by  the  said  papers  [state  facts  estdblis/ied]  ; 
Now,  after  hearing  E.  E.,  Esq.,  for  the  motion,  and  A.  W.,  Esq., 
in  opposition  thereto,  and  due  deliberation  being  had,  on  mo- 
tion of  E.  E.,  attorney  for  the  defendant: 

Oedeeed,  that  the  defendant  recover  of  the  plaintiff  the 
sum  of  dollars,  with  dollars,  the  interest  thereon  at 

the  rate  of  five  per  cent,  per  annum,  from  the  day  of  , 
18  ,  to  the  date  of  this  order,  amounting  in  the  aggregate  to 
dollars,  and  that  the  defendants  have  execution  for  the 
said  sum  and  interest  [and  that  satisfaction  of  the  recovery 
herein  provided  for  shall  be  made  by  payment  to  L.  M.  P.,  Esq., 

'As  to  how  far  this  order  is  dis-    .466.  Pr.,  171;  People  «.  White,  28 
cretionaiy,  see  Young  b.  Brush,  18    Hun,  289;  5  Month^i  L.  Bui.,  21. 
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receiver  of  the  Pacific  National  Bank  of  Boston,  or  the  attor- 
neys of  the  defendant  in  this  action  as  the  attorneys  of  the 
said  receiver]. 


yiL    RBAEGUMBNT. 

Form  No.  1970. 

Order  for  stay  pending  motion  for  reargniment. 

[  Underwritten  on  affidamt  of  a^licant.'] 

On  the  foregoing  affidavit  of  B.  W.  H.,  it  is  oedeeed  that, 
to  enable  the  [appellant]  in  the  above  entitled  appeal  to  pre- 
pare and  present  a  motion  for  reargument,  entry  of  judgment 
on  the  decision  of  said  appeal  [or,  the  filing  of  the  remittitur, 
and  proceedings  to  make  the  judgment  of  this  court  the  judg- 
ment  of  the  court  below]  be  stayed  until  the  decision  of  such 
motion  for  reargument  and  the  further  order  of  the  court 
[and  that  the  attorneys  for  the  respondents  have  the  remittitur 
ready  for  the  recall  thereof  by  the  court,  in  event  such  recall 
shall  be  ordered]. 

[Date.]  [Signature], 

Judge  Ct.  of  Appeals. 

Form  No.  1971. 

Order  returning  remittitur  to  Court  of  Appeals,  and  staying  action 
on  undertaking.' 

[Title  (Special  term  order)  and  recitals  ;  see  Form  493,  p.  4.] 

Oedeeed,  that  the  filing  of  the  said  remittitur,  and  the 
order  of  this  court  making  the  same  the  order  [or,  judgment] 
of  this  court,  and  each  of  them  be  and  tlie  same  are  hereby 
vacated  and  set  aside ;  and  the  clerk  of  this  court  is  hereby 
directed  to  return  the  said  remittitur  to  the  said  Court  of 
Appeals  for  its  further  action  in  the  premises. 

And  it  appearing  that  on  or  about  the  day  of  , 

18  ,  on  the  appeal  of  the  said  T.  Z.  to  the  Court  of  Appeals, 
M.  N.  and  O.  P.  executed  to  the  plaintiff,  and  filed  with  the 
clerk  of  ,  an  undertaking  on  appeal  in  the  usual  form,  con- 
ditioned for  the  payment  of  the  judgment  of  the  Supreme 
Courtj  and  of  any  costs  that  might  be  awarded  against  the 

'  This  is  the  Form  as  entered  in    Hadfleld,  «,  109 ;  Cochran  v.  Inger- 
-  Wihnerdines  ®.  Towler,  15  Abb.  Pr.,    soil,  4  WeeMy  Dig.,  415. 
N.  8.,  86."  See,  also,  Cushman  v. 
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said  Y.  Z.  on  such  appeal  to  the  Court  of  Appeals,  should  the 
said  judgment  be  affirmed,  and  that  there  is  now  pending  and 
undetermined  in  this  Court,  in  the  county  of  ,  an  action 
brought  by  the  said  A.  B.  against  the  said  M.  N.  and  O.  P.,  as 
sureties  in  the  said  undertaking,  for  the  recovery  of  the  sum  of 
$  damages  and  costs,  upon  the  affirmance  of  the  said 

judgment  by  the  Court  of  Appeals: 

It  is  fuethee  oedeeed  [on  the  consent  of  the  parties  here- 
to given  in  open  court],  that  all  proceedings  in  said  action  in 
said  Court  be  stayed  until  tht  hearing  and  determination 

by  the  Court  of  Appeals,  upon  the  return  of  the  said  remitti- 
tur thereto,  and  that  in  the  event  that  the  Court  of  Appeals 
refuse  to  grant  a  reargnment  of  said  appeal,  the  said  action 
continue  as  if  this  order  had  not  been  made,  but  that  in  the 
event  a  reargument  of  said  appeal  is  had,  and  the  said  order 
[or,  judgment]  of  the  general  term  of  the  Supreme  Court  is 
reversed,  the  said  action  shall  thereupon  and  thereby  stand 
discontinued  and  dismissed. 

Enter :  [signature  of  presiding!  justice  iy  initials  cf  name 

and  title.J 

Form  No.  1972. 
Notice  of  motion  for  reargument  of  appeal.' 

[Title  of  the  appellate  court,  and  action.] 

Please  take  notice,  that  the  undersigned  will  move  the 
court  at  a  [general]  term  thereof,  to  be  held  at  ,  on  the 

day  of  )  18    }  for  an  order  allowing  the  appeal  to 

be  taken  from  the  judgment  [or,  order],  entered  herein  on  the 
day  of  ,  18     ,  to  be  reargued  on  the  following 

grounds  [stating  thcTri],  and  to  stay  the  entry  of  the  judgment 
of  [affirmance]  meantime,  or  for  such  other  relief  as  may  be 
just.  [Signatv^e  amd  office  address  of'\, 

[Date.]  Attorney  for  [plaiqtifE  and  respondent]. 

[Address]  To        , 

Attorney  for  [defendant  and  appellant]. 


Form  No.  1973. 
Order  for  reargnment. 

At  a  [general]  term  [cfec,  as  m 

[Title  of  action.]  Form  493,^.  4  of  this  Vol.]. 

On  reading  and  filing  notice  of  motion  [and  the  affidavit  of 

'  For  an  order  to  show  cause  readily  adaptable,  see  Vol.  I,  p.  314. 
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C.  D.— if  any],  and  on  motion  of  A.  T.  for  the  [appellant], 
after  hearing  T.  Z.  for  the  respondent : 

Obdeeed,  that  the  appeal  from  the  judgment  [or,  order] 
entered  herein  [describing  it,  if  necesscm/']  be  reargued,  and 
that  the  entry  of  the  [judgment  of  affirmance]  heretofore 
rendered  be  stayed  until  the  decision  of  the  court  upon  such  re- 
argument. 

Enter :  [signature  of  presiding  Justice  hy  initials  of  name 

and  title.} 

Form  No.  1974. 

Order  transferring  cause  to  another  department.' 

At  a  general  term  [c&c,  as  in 
[TiUe  of  cause.]  Form  493, p.^of  this  Vol.]. 

The  appeal  of  [the  plaintiff]  from  the  judgment  in  this 
action  .coming  on  to  be  heard  before  the  general  term  of  this 
court,  Hon.  J.  K.  not  sitting,  because  not  qualified  to  sit  in  the 
cause,  and  the  justices  present  being  unable  to  agree  : 

After  hearing  A.  T.,  of  counsel  for  the  plaintiff  appellant, 
and  T.  Z.,  of  counsel  [or,  no  one  appearing]  for  the  defendant 
respondent : 

Ordered,  that  a  reargument  be  had  and  the  appeal  decided 
in  the  department. 


Vin.  PILING  THE  REMITTITUR  AND  SUBSEQUENT  PRO- 
CEEDINGS. 

Form  No.  1975. 
The  remittitnr." 

Court  of  Appeals,     )      , 

State  of  New  York,  f  **" 

Pleas  in  the  Court  of  Appeals  held 
at  the  Capitol  in  the  city  of 
Albany  on  the        day  of  , 

in  the  year  of  our  Lord  one 
thousand  eight  hundred  and 
eighty-  ,  before  the  judges 

of  said  court. 

'  Allowed  by  iT.  F.  Cfatfo  Ci».iVo.,  to  another  department  by  order.  Mat- 

8  261  ter  of  Broadway  Widening,  63  Ba/ri. , 

In  case  of  the  disqualification  of  573;  Jf.  Y.  Gen.  Rules  of  1888,  No.  3. 
two  of  the  general  term  justices,  the  «  K  Y.  Court  of  Appeals  Rules, 
presiding  justice  may  call  in  two  No.  14.  The  same  rules  apply  to 
justices  from  another  department  to  remittitur  from  the  New  York  Corn- 
sit,  instead  of  transferring  the  cause  mon  Pleas  to  the  City  Court. 


1032  ABBOTT'S  NEW  PRACTICE. 

Witness  the  Hon.  "William  0.  Eager, 

Chief  Judge  presiding. 
E.  O.  Perrin,  Clerk, 

Remittitur  ,18    . 

[Title  of  the  action.] 

Be  it  remembered  that  on  the        day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  eighty-  ,  A. 

B.,  the  appellant  in  this  action,  came  here  into  the  Court  of 
Appeals  by  A.  T.,  his  attorney,  and  filed  in  the  said  court  a 
notice  of  appeal  and  return  thereto  from  a  judgment  of  the 
[Supreme]  Court  of  [the  first  department  and  first  judicial 
district  of  the  State  of  New  York]  ;  and  Y.  Z.,  the  respondent 
in  said  action,  afterwards  appeared  in  said  Court  of  Appeals  by 
T.  Z.,  his  attorney  : 

Which  said  notice  of  appeal  and  return  thereto,  filed  as 
aforesaid,  are  hereunto  annexed. 

Whereupon,  the  said  Court  of  Appeals,  having  heard  this 
cause  argued  by  Mr.  A.  T.,  of  counsel  for  the  appeuant,  and  Mr. 
T.  Z.,  of  counsel  for  the  respondent,  and  after  due  deliberation 
had  thereon,  did  order  and  adjudge  that  the  judgment  of  the 
Court  appealed  from  in  this  action  to  this  court  be 
affirmed,  with  costs  to  the  respondent  against  the  appellant  [or, 
except  as  to  costs,  and  reversed  as  to  the  costs,  without  costs  in 
this  court  to  either  party — or  otherwise  as  the  decision  may 
require]. 

And  it  was  also  further  ordered,  that  the  record  aforesaid, 
and  the  proceedings  in  this  court,  be  remitted  to  the  said 
Court,  there  to  be  proceeded  upon  according  to  law. 

Theeefoee,  it  is  considered  that  the  said  judgment  be 
[stating  result  as  above]. 

And  hereupon  as  well  the  notice  of 
appeal  and  return  thereto  afore- 
said, as  the  judgment  of  the 
Court  of  Appeals  aforesaid  by 
them  given  in  the  premises,  are 
by  the  said  Court  of  Appeals 
remitted  into  the  [name  of  court 
ielow],  before  the  justices  there- 
of, according  to  the  form  of  the 
statute  in  such  ease  made  and 
provided,  to  be  enforced  accord- 
ing to  law,  and  which  record 
now  remains  in  the  said 
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Court  before  the  justices  thereof 
[c&c.].  [Signature  of], 

Clerk  of  the  Court  of  Ap- 
peals of  the  State  of 
N'ew  York. 


Court  of  Appeals,  Clerk's  Office,  | 
Albany,  Nov,     ,  18     .  [ 


hereby  certify  that  the  preceding 

fSeal     1  record  contains  a  correct  tran- 

Court  of  \  script  of  the  proceedings  in  said 

A^eals.  )  action  in  thd  Court  of  Appeals, 

with  the  papers  originally  filed 
therein  attached  thereto. 
[Simature  of], 
Deputy  Clerk. 

Form  No.  1976. 

Notice  of  filing  remittitur.' 

{Title  of  court  and  action.] 

Please  take  notice,  that  the  remittitur  in  the  above  action 
has  been  filed  in  the  office  of  the  clerk  of  the  county  of 
[(>/•,  of  this  court],  and  that  on  the        day  of  ,18     ,  the 

undersigned  will  move  this  court  at  a  special  term,  at  the  city 
hall  in  ,  on  the  day  of  ,  at         o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  that  judgment  be  entered  thereon. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  [successful  ^farty]. 

Attorney  for  [adverse  jpart/y]. 


Form  No.  19,77. 

Notice  of  entry  of  order  on  appeal   remitting  cause  for  further 
proceedings,  and  notice  of  hearing  thereon." 

[  Unless  this  is  indorsed  on  the  copy  order  served,  entitle  it  in  the 
court  and  cause.] 
Please  take  notice,  that  within  is  a  copy  of  an  order  duly  . 

'  Ajs  to  filing  the  remittitur,  and  ris,  8  Ba/rb.,  306;  Cushman  v.  Hatfield, 

its  effect,  see  the  following  cases:  53  If.  F.,653;  s.  c.,15  Abb.  Pr.,  ]!f. 

Dresser  «,  Brooks,  4  Sow.  Pr.,  207;  8.,  109,  and  note;  Marshall  ■».  Macy, 

id.,  184,  note;    Judson  ».  Gray,  17  5F«eA;.Z)«]y.,  90;  Andrews  r.Durant,  6 

Eoto.  Pr.,  289 ;  Seacord  v.  Morgan,  4  How.  Pr.,  191. 
Abb.  Pf.,  N.  8.,  249;  Newton  ».  Har-         "  N.  T.  Code  Cm.  Pro.,  §  1345. 
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made  herein,  and  [this  day]  entered  in  the  office  of  the  clerk  of 
this  court  [or,  of  the  county  of  ], 

And  also  take  notice,  that  the  hearing  on  the  merits  of  the 
[defendant's  motion  for  a  perpetual  stay  of  all  proceedings  on 
the  judgment  herein,  directed  in  the  within  order],  will  be 
heard  at  a  special  term  of  this  court,  to  be  held  [at  chambers] 
at  the  court  house  in  the  city  of  ,  on  the        day  of         , 

18  ,  at  o'clock  in  the  noon,  at  the  opening  of  the  court 
at  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  and 
application  will  then  and  there  be  made  that  said  motion  be 
granted.  [Signature  and  office  address  of], 

[Date.]  Attorney  for 

[Address]  To  , 

Attorney  for 


Form  No.  1978. 
Order  for  judgment  below  on  remittitur. 

At  a  special  term  [cfeo.,  as  in 
[Title  of  cause.]  Form  493,  p.  4]. 

This  cause  having  been  brought  on  upon  the  remittitur 
herein  sent  down  from  the  Court  of  Appeals,  and  now  filed  in 
this  court,  by  which  remittitur  it  appears  that  an  appeal  was 
taken  by  the  defendants  from  the  judgment  of  this  court  to  the 
said  Court  of  Appeals,  and  that  such  appeal  has  been  [dismissed] 
by  such  court  [with  costs,  for  want  of  prosecution],  and  that 
the  record  and  proceedings  had  been  directed  by  said  Court  of 
Appeals  to  be  remitted  to  this  court,  and  this  court  directed  to 
enforce  the  said  judgment  of  the  Court  of  Appeals  according 
to  law ;  Now,  therefore,  on  motion  of  A.  T.,  of  counsel  for 
the  plaintiffs : 

It  is  oedeeed  and  adjudged,  that  the  judgment  of  the 
said  Court  of  Appeals  be,  and  the  same  is  hereby  made  the 
judgment  of  this  court ;  and  that  the  plaintiffs  have  execution 
against  the  defendant  for  the  costs  when  adjusted  by  the  clerk 
and  inserted  in  this  judgment,  as  well  as  for  the  amount 
adjudged  to  be  recovered  in  and  by  the  judgment  of  this  court 
in  this  cause,  entered  the        day  of  ,  18    ,  and  that  this 

order  or  judgment  be  annexed  to  the  judgment-roll.* 

'  Sustained  by  Union  India  Rub-  Pr.,  N.  8.,  305:  Seacord  ?>.  Morgan,  17 

ber  Co.  n.  Babcock,  4  Vtier,  620;  s.  c.  Him.  Pr.,  394;  Chatauqua  Co.  Bank 

1  Abb.  Pr.,  263.  See,  further,  Macgre-  v.  White,  23  if.  T.,  847.  Under  JV.  Y. 

gor  o.  Buell,  17  Abb.  Pr.,  31 ;  Brown  Code  Cw.  Pro..  t5§  194,  1317,  applica- 

«.  Leigh,  50  iV.  Y.,  487;  s. c,  13  Abb.  tion  for  this  order  should  be  made  at 
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Form  No.  1979. 

Judgment  on  remittitur. 

[Title  of  court  ielow  and  of  the  cause,'] 

Judgment  [date']. 
A  judgment  in  this  action  in  favor  of  the  fplaintiff]  against 
the  [defendant]  having  been  rendered  in  this  court  on  the 
day  of  ,  one  thousand  eight  hundred  and  ,  upon 

verdict  of  a  jury  [or,  upon  the  report  of  a  referee],  for  damages 
to  the  sum  of  dollars  found  by  said  jury  [or,  reported  by 

said  referee],  and  dollars  interest  thereon  from  the  date  o'f 

said  verdict  [or,  report]  to  the  entry  of  said  judgment,  making 
together  the  sum  of  dollars,  and  also  for        dollars  costs 

adjusted  in  said  judgment ;  and  the  defendant  having  appealed 
from  said  judgment  to  the  general  term  of  this  court  [for  the 
department],  and  the  said  judgment  having  been  [affirmed 
in  all  things]  by  this  court  at  said  general  term,  and  judgment 
of  [affirmance]  having  been  rendered  thereon  the  day  of 

,  one  thousand  eight   hundred  and  ,  that  the 

.[plaintiff]  recover  against  the  [defendant]  dollars  costs  of 

said  appeal ;  and  the  defendant  having  appealed  therefrom  to 
the  Court  of  Appeals ;  and  the  said  Court  of  Appeals  having 
sent  hither  its  remittitur,  filed  herein  the  day  of  , 

18  ,  by  which  it  appears  that  the  said  Court  of  Appeals  has 
[affirmed  the  said  judgment  in  all  things  with  costs],  and  has 
given  judgment  accordingly,  and  has  remitted  the  judgment  of 
said  Court  of  Appeals  to  this  court  to  be  enforced  according  to 
law ;  and  this  court  having  [on  due  notice]  by  an  order  entered 
herein  the        day  of  >  18    ,  ordered  that  said  judgment 

be  made  the  judgment  of  this  court  [where  the  costs  are  taxable 
hy  the  court  and  not  hy  the  clerJc^  substitute:  with  costs,  the 
same  having  been  adjusted  by  the  court  at  the  sum  of  dol- 

lars as  per  bill  of  costs  filed  with  the  clerk  of  this  court  on  this 
day] ;  Now,  on  motion  of  A.  T.  [plaintiff's]  attorney,  it  is 
adjudged  that  [proceeding  as  in  the  order  for  judgment;  see 
preceaimf  Forni].  [Signature  of],  Clerk. 

a  special  term  of  the  Supreme  Court  not  now  deemed  essential,  for  the  or- 

In  the  county  where  the  judgment  ap-  der  cannot  go  beyond  the  remittitur, 
pealed   from    was   entered,   and  al-         '  See  Cochran's  Executor  v.  Inger- 

thoug^  it  is  said  to  be  the  better  prac-  soil,  11  Hun,  342,  where  it  was  held 

ticetogive  notice  of  the  application  that  on  such  a  remittitur  the  court  be- 

for  the  order  (see  Ghautauque  Co.  low  has  power  to  adjust  the  costs  in 

Bank  c.  White,  23  J^  F.,  347),  yet  the  cases  where  the  clerk  of  the  court 

order  is  matter  of  cause,  and  notice  is  cannot  do  xt. 


CHAPTER    XVI. 

EXECUTING  THE  JUDGMENT. 

Article  I. — Execution  against  PRorBHTT. 
II. — Execution  against  the  person, 
III.— Bnpobcing  judgment  for  specific  belief  bt  judicial 

BALE  OR  OTHEBWI8B. 

IV. — Enforcing  judgment  for  costs  against  a  thibd  person 

INTERESTED. 


ARTICLE    I. 

ExECtTTION   AGAINST    PeOPEETT. 


I.    LbATE   to   ISaUB   EXECUTION. 
F0EM8. 

(1980.)  Affidavit  to  obtain,  leave  to 
isaue  execution  for  posses- 
sion of  realty  after  death  of 
party  against  whom  judg- 
ment was  had. 

(1981.)  Notice  of  motion  thereon. 

(1982.)  Order  thereon. 

(1983.)  Affidavit  to  move  for  leave  to 
issue  execution  after  lapse 
of  five  years. 

(1984.)  Notice  of  motion  thereon. 

(1986.)  Another  Form,  by  order  to 
show  cause  directing  mode 
of  service. 

(1986.)  Order  thereon. 

(1987.)  Affidavit  to  move  for  execu- 
tion against  property  of 
a  judgment-debtor  having 
died  after  judgment. 

(1988.)  Notice  of  motion  thereon. 

(1989.)  Another  Form,  by  order  to 
show  cause  directing  mode 
of  service. 

(1990.)  Order  thereon. 

(1991.)  Petition  to  surrogate's  court 
for  execution  against  prop- 
erty of  a  judgment-debtor 
having  died  since  judg- 
ment. 

(1992.)  Decree  thereon. 
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(1993.)  Affidavit  to  obtain  execution 
on  judgment  against  exec- 
utor or  administrator  as 
such. 

(1994.)  Notice  of  application  to  sur- 
rogate thereon. 

(1995.)  Another  Form,  by  order  to 
show  cause,  with  directions 
as  to  service. 

(1996.)  Undertaking  by.  legatee  or 
next  of  Mn  before  issu- 
ing, execution  on  judgment 
against  executor  or  admin- 
istrator. 

(199T.)  Order  of  surrogate  that  exec- 
utor (or  administrator)  ren- 
der an  intermediate  account 
(under  N.  Y.  Code  Civ. 
Pro.,  §  2723,  Bubds.  1 
and  2). 

(1998.)  Order  of  surrogate  allowing 
execution  against  executor 
or  administrator  as  such. 

II.  The  exbgction  and  indobsements. 

(1999.)  Execution  against  property, 
on  judgment  recovered  in  a 
court  of  record,  <ftc. 

(2C0O.) from  a  county  court, 

or  the  N.  Y.  Common  Pleas, 
upon  a  judgment  rendiere^ 
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(2001.) 


(2005.) 

(2006.) 

(200V.) 

(2008.) 
.) 


in  a  court  of  a  justice  of 
the  peace,  <feo. 

where  attachment 

Lad  been  levied  and  debtor 
was  personally  served  with- 
in the  State,  or  (being  a 
resident  and  absconding  or 
concealed)  was  served  by 
publication. 

— where  attachment 

had  been  levied  and  debtor 
is  a  non-resident,  or  a  for- 
eign corporation,  and  has 
not  been  served  personally 
within  the  State,  and  has 
not  appeared. 

—  against  joint  property, 
where  an  attachment  has 
been  levied,  and  the  debt- 
ors have  appeared,  or  been 
personally  served  within 
the  State. 

—  against  joint  property  of 
all,  and  separate  property 
of  some  of  the  judgment- 
debtors,  where  part  only 
have  been  served! 

—  against  property  issued  to 
a  sheriff  who  has  levied  an 
attachment  in  the  action, 
Isut  whose  term  of  office 
has  expired. 

—  for  the  possession  of  a  chat- 
tel with  or  without  dam- 
ages for  the  taking  or  de- 
tention thereof 

The  same — in  favor  of  defend- 
ant unless  plaintiff  pays 
value  of  special  property  in 
chattel,  <fec. 

Execution  for  delivery  of  pos- 
session of  real  property 
with  damages. 

^—  for  deficiency  in  foreclos- 


(2010.)  —against  property  of  an  un- 
incorporated association. 

(2011.)  —  against  real  or  personal 
property  in  the  hands  of 
an  executor,  Ac. 

(2012.)  Indorsement  on  execution 
(against  property). 

(2013-2023.)  Statements  suitable  to 
insert  or  substitute  in  fore- 
going Form. 

in.  Levy  and  indemmtt,  &o. 

(2024.)  Bond  to  indemnify  the  sheriff 
on  his  levying  execution. 

(2024a.)  Notice  to  sheriff  of  third 
person's  claim  to  property 
levied  on;  notice  thereof  to 
execution  creditor,  &c. 

(2026.)  UndertaMng  to  indemnify 
sheriff  for  not  reKnquiah- 
ing  levy. 

(2026.)  Notice  by  officer,  <fec., indem- 
nified, that  he  is  sued, 
given  to  entitle  him  to  re- 
cover over  on  the  indem- 
nity. 

(2027.)  Order  staying  sheriff  from 
removing  property  or  re- 
leasing levy. 

(2028.)  Affidavit  of  sheriff  to  obtain 
order  extending  time  to  re- 
turn conflicting  executions, 
<fec. 

(2029.)  Order  thereon. 

(2029a.)  Notice  of  motion  thereon. 

rV.    PUKCHASE   AND   KEDEMPTION. 

(2030.)  Affidavit  by  purchaser  at  ex- 
ecution sale  for  order  to  en- 
join waste. 

(2031.)  —  of  amount  due  remaining 
unpaid,  on  judgment. 

(2031a.) —  of  agent  to  sum  remaining 
unpaid  on  mortgage. 


I.    LEAVE    TO    ISSUE    EXECUTION. 
Form  No.  1980. 

Affidavit  to  obtain  leave  to  issue  ezecntion  for  possession  of  realty 
after  death  of  party  against  whom  judgment  was  had.' 

[Title  qf  court  and  action.'] 
[  Venue."] 

Y.  Z.,  being  duly  sworn,  says : 


'  N.  T.  Code  Civ.  Pro.,  %  1376  (clause  2).    See  notes,  pp.  1038, 1039. 


1038  ABBOTT'S  NEW  PEACTICE. 

I.  That  lie  is  the  [plaintiff]  in  the  above-entitled  action. 

II.  That  final  judgment  herein  was  entered  in  his  favor  and 
against  the  above-named  [defendant]  on  the  day  of  •  , 
18  ,  for  the  recovery  of  the  possession  of  the  following  real 
property,  to  wit :  ^description.] 

III.  That  thereafter  and  on  or  about  the  day  of  .  , ' 
the  said  [defendant]  died  intestate,  leaving  A.  B.  and  C.  D.  his 
only  heirs  at  law  [or,  leaving  a  last  will  and  testament  whereby 
he  devised  the  said  real  property  to  A.  B.  and  C.  D.J,  who  are 
the  present  and  sole  occupants  of  the  land  so  recovered  [or 
otherwise  according  to  the  case}.                            [Signatv^e.] 

[Jurat.'] 


Form  No.  1981. 

Notice  of  motion  for  leave  to  issue  execution  for  possession  of  realty 
after  death,  of  party  against  whom  judgment  was  had.' 

[Title  of  oov/rt  cmd  action.] 

Please  take  notice,  that  [upon  the  affidavit,  a  copy  of  which 
is  herewith  served  upon  you]  application  will  be  made  to  this 
court,  at  a  special  term  thereof,  to  be  held  [at  chambers]  at  the 
city  hall  [or,  county  court  house],  in  the  [city]  of  ,  on  the 

day  of  J  18    ,  at  the  opening  of  the  court,  or  at 

o'clock  in  the  noon  of  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  granting  leave  to  issue  and 
execute  an  execution  or  writ  of  possession  for  the  delivery  of 
the  possession  of  the  real  property  described  in  the  judgment 
rendered  the  day  of  ?  18    ,  in  the  above-entitled 

action,  in  the  Court  of  ,  in  favor  of  the  said  [namie] 

against  the  said  [name],  and  for  such  other  or  further  relief  as 
may  be  just.  The  said  property  is  thus  described  in  said 
judgment  [description]. 

[Date.]  [Signature  and  office  address  of], 

[Add/ress]  To  ,  Attorney  for  [moving  party], 

[Occupants  of  the  lands,  a/nd  to  the  heirs  and 
devisees,  and  to  the  gra/ntees  of  the  deceased]. 

'  Twenty  days'  notice   must   be  given  by  an  order  to  show  cause 

given,  and  served  in  the  same  manner  which,  by  the  rules  of  practice,  must 

as  a  summons  in  an  action  in  the  Su-  be  returnable  in  less  than  eight  days, 

preme  Court.    N.  Y.  Code  Civ.  Pro,,  Application  should  be  made  to  the 

§  1376.    Hence  notice  should  not  be  court.    See  note  1,  p.  1039. 
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Form  No.  1982. 

Order  granting  leave  to  issue  execution  for  the  possession  of  realty 
on  a  judgment  recovered  against  a  party  since  deceased.' 

At  a  special  term  [cfec,  as  in 
{Title  of  action.']  Form  493,  p.  4]. 

Upon  reading  and  filing  the  affidavit  of  A.  B.,  verified  on 
the  _  day  of  ,  18    ,  and  proof  of  due  notice  of  this 

motion  to  all  the  persons  entitled  to  such  notice,  and  after 
hearing  A.  T.,  Esq.,  attorney  for  [plaintiff],  in  support  of  the 
motion,  and  Z.  T.,  Esq.,  attorney  for  the  heirs  at  law  [or, 
devisees — or  other  parties]  of  the  deceased  [or,  no  one 
appearing],  in  opposition  thereto,  and  due  deliberation  being 
had ;  Now,  on  motion  of  A.  T.,  Esq.,  attorney  for  the  plainti^ 
it  is : 

Oedeeed,  that  leave  be  and  hereby  is  granted  to  the 
[plaintiff]  herein  [naming  him],  to  issue  and  execute  an 
execution  upon  the  judgment  rendered  herein  for  the  recovery 
of  the  possession  of  the  real  property  described  in  the  said 
judgment,  and  that  such  execution  may  be  issued  in  the  same 
lorm  and  be  executed  in  the  same  manner  as  if  the  said 
judgment-debtor  was  still  living. 

Enter :  [dgriatiire  of  judge  hy  initials  'of  name  and  title.] 

Form  No.  1983. 

Affidavit  to  move  for  leave  to  issue  execution  after  lapse  of  five 

years.* 

[Title  of  court  and  action.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says  : 

'  See  Form  2008,  p.  1071,  for  an  ex-  mens  is  directed  to  be  served  in  an  ac- 

ecution  for  possession  of  real  prop-  tion   in   the   Supreme  Court."    Al- 

erty.  though  this  section  (§  1376)  does  not 

Under  W.  Y.  Code  Civ.  Pro.,  §  1376  expressly  require  the  application  to  be 

(as  amended  In  1887),  apply  for  this  made  to  the  court  Instead  of  a  judge, 

order  to  the  court  In  which  judgment  yet  by  §  1377  of  the  Code  it  is  evident 

was  rendered,  "  upon  giving  twenty  that  it  should  be  made  to  the  court, 
days'  notice  to  the  occupants  of  the         *  If.  T.  Code  Civ. .  Pro.,  §§  1377, 

lands  so  recovered,  and  to  the  grant-  1378.    The  five  years  are  computed 

ees  or  devisees  of  said  deceased,  or  If  from  the  time  of  docketing.    Kupfer 

he  died  intestate,  to  the  heirs  at  law  of  d.  Frank,  30  5m?i,  74.    And  by  Co<f« 

said  deceased ;   said   notices   to   be  Civ.  Pro.,  §  1383,  a  stay  is  not  counted 

served  in  the  same  manner  as  a  sum-  as  a  part  of  the  time  limited  for  issu- 
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I.  That  he  is  the  [plaintiff]  above  named.* 

II.  That  a  final  judgment  was  rendered  in  the  above- 
entitled  action,  in  favor  of  the  [plaintiff]  and  against  the 
[defendant],  in  the  Court  of  ,  for  the  sum  of 
dollars  an  d  cents  [or  specify  other  relief  granted] ,  an  d  the 
same  was  duly  docketed  therein  on  the  day  of  ,18 
[in  case  of  a  judgment  of  a  court  of  record,  add:  in  the 
clerk's  office  of  said  court — or  if  the  Supreme  Court:  in  the 
county  clerk's  office  of  county — in  case  of  a  judgment  in 
a  N.  Y.  City  District  Court^  or  in  a  justice's  court^  add, 
instead:  and  a  transcript  thereof  was  duly  filed  and  the 
judgment  docketed  in  the  clerk's  office  of             county  on  the 

day  of  ,  18    *]. 


ing  an  execution  or  for  making  an  ap- 
plication for  leave  to  issue  an  execu- 
tion from  a  court  of  record. 

In  Mereness  ®.  Brenon,  7  Weekly 
Dig.,  24,  it  was  held  that  leave  to  issue 
execution  (for  the  first  time)  after  five 
years  may  be  granted  upon  motion  of 
the  personal  representatives  of  a  de- 
ceased judgment-creditor. 

If  execution  has  been  issued  and 
returned  wholly  or  partly  unsatisfied 
or  unexecuted  within  the  five  years, 
no  leave  of  court  is  necessary  to  issue 
it  again.  Wade  v.  De  Leyer,  40  Su- 
per. Ct.  (J.  &  8.),  541.  And  even  if  is- 
sued (for  the  first  time)  after  the  said 
five  years  without  leave,  the  execution 
is  not  void,  but  voidable  only  in  the 
discretion  of  the  court.  See  Wooster 
«.  Wuterich,  3  Abb.  W.  C,  206. 

'  The  Code  does  not  expressly  re- 
quire the  aflBdavit  to  be  made  by  a 
party  to  the  judgment-record.  An 
assignee  of  the  judgment  may  make 
the  aflSdavit.  See  Duell  v.  Alvord,  41 
Sun,  196,  198. 

^  Application  for  leave  to  issue  ex- 
ecution on  such  a  judgment  must  be 
made  to  the  Court  of  Common  Pleas. 
2f.  7.  Code  Civ.  Pro.,  §§  3220  and  3022 
(last  clause);  N.  Y.  City  Consol.  Act  of 
1882,  §  1397. 

'  Apply  to  the  county  court  of  the 
county  in  which  such  a  judgment  was 
rendered  for  leave  to  issue  execution 
thereon.  N  7.  Code  Civ.  Pro.,  %ZO%'i 
(last  clause).  See  also  id.,  §§  3133, 
3225  and  3226,  for  the  same  provision 
for  justices'  courts  of  certain  cities. 

*  It  has  been  held  that  a  transcript 
of  a  judgment  of  a  district  court  or 


of  a  justice's^ court  must  be  filed 
within  six  years  from  the  time  the 
judgment  was  rendered,  because  no 
action  can  be  brought  on  such  a 
judgment  after  six  years,  and  to  allow 
the  judgment  to  be  thus  revived  and 
enforced  as  a  judgment  of  the  Court 
of  Common  Pleas,  or  of  a  county 
court,  would  be  to  defeat  the  policy  of 
the  Statute  of  Limitations  contained 
in  Code  Civ.  P?'o.,  §  382,  subd.  7.  See 
Lewis  ».  Acker,  7  Weekly  Dig. ,  169  (de- 
nying application  made  in  Court  of 
Common  Pleas  for  leave  to  issue  exe- 
cution on  district  court  judgment 
where  transcript  had  not  been  filed  in 
courity  clerk's  ofiBce  until  after  six 
years  had  elapsed).  Kincaid  v.  Kich- 
ardson,  9  Abb.  JV.  C,  315,  320,  con- 
tains a  dictum  to  same  effect.  See 
also  the  recent  case  of  Davidson  v. 
Horn,  47  Sun,  51,  so  holding  in  ef- 
fect, and  reversing  an  order  appoint- 
ing a  receiver  in  supplementary  pro- 
ceedings based  upon  the  return  of  an 
unsatisfied  execution  issued  in  a  case 
where  the  transcript  of  a  justice's 
judgment  had  not  been  filed  until  af- 
ter the  lapse  of  six  years.  See,  how- 
ever. Rose  V.  Henry,  37  Sun,  897, 
holding  to  the  contrary,  and  reversing 
an  order  which  had  denied  a  motion 
for  leave  to  issue  an  execution  upon 
such  a  judgment  where  the  transcript 
had  been  filed  after  the  lapse  of  six 
years,  and  distinguishing  the  Statute 
of  Limitations  (Code  Civ.  Pro.,  %  382, 
subd.  7)  as  applying  to  the  remedy  by 
action  solely,  and  not  to  the  remedy 
by  execution  issued  out  of  a  county 
court. 
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in.  That  no  execution  has  ever  been  issued  on  said 
judgment  [and  in  case  of  u  money-Judgment,  add :  and  the 
same  remains  wholly  unsatisfied,  and  no  part  thereof  has  ever 
been  paid  ^  or  collected— or  if  parth/  collected,  substitute  after 
the  word  "judgment:  "  and  the  same  remains  partly  unsatisfied 
in  that  there  has  been  collected  thereon  only  the  sum  of 
dollars  and  cents,  which  was  paid  on  the  day  of 
18  ,  but  leaving  the  sum  of  dollars  and  cents  still  due 
and  unpaid  upon  said  judgment— ot-  otherwise  state  the  facts 
conGisehf\. 

[Or  in  case  of_  an  assignment  of  the  judgment,  substitute:  ^] 
III.  That  the  said  judgment  was  assigned  by  [plaintiff]  on 
the        day  of  ,18     ,  to  [naming  assignee].     That  as  the 

deponent  has  been  informed  by  the  said  assignor  and  verily 
believes,  prior  to  said  assignment  no  execution  was  ever  issued 
upon  the  said  judgment  [if  money-judgment,  add:  and  at  the 
time  _  of  said  assignment  the  judgment  remained  wholly 
unsatisfied  and  unpaid,  and  that  no  execution  has  been  issued 
smce.  the  assignment,  and  that  the  judgment  still  remains 
wholly  unsatisfied  and  unpaid]. 

[If  a/n  order  to  show  cause  is  asked,  state  reason,  as  thus:"] 
\Y.  An  order  to  show  cause  is  necessary  for  the  reason  that  it 
is  essential  that  such  order  should  provide  for  the  manner  of 
giving  notice  ^  of  the  application  for  leave  to  issue  execution 
to  the  said  [judgment-debtor],  who  resides  out  of  this  State  at 
,  in  the  State  of  [or,  who  resides  in  this  State  at 

,  but  personal  service  cannot  with  reasonable  diligence 
be  made  upon  him — settingforth.  in  detail  the  efforts  made  to 
serve  him;  see  Forms  in   Vol.  I,  Ch.  IV 1. 

But  if  the  transcript  of  such  a  '  See  Wadley  ®.  Davis,  30  Eun, 

judgment  is  filed  within  the  sis  years,  570,  and  Duell  «.  Alvord,  41  id.,  196, 

then  the  judgment  is  deemed  to  be  holding  that  an  affidavit  to  the  effect 

one  of  a  court  of  record,  and  may  be  "  that  said  judgment  is  wholly  unsat- 

enforced  by  execution  at  any  time  isfled  and  unpaid  "  is  sufficient  in  the 

within  twenty  years  after  such  dock-  absence  of  any  evidence  to  the  con- 

eting;  and  in  a  proper  case  leave  to  is-  trary.    That  a  court  in  such  a  case  is 

sue  execution  thereon  should  be  grant-  bound  to  be  "satisfied"  within  the 

ed  as  a  matter  of  right.    Kincaid  «.  meaning  of  the  Code,  see  Kincaid  «. 

Richardson,  9  Abb.  M.  O.,  315,  appeal  Kichardson,  9  Abb.  JSf.  C,  315,  331. 

dismissed  in  35  Bun,2S7;  Lewis  v.  ^  This  clause  when  used  it  would 

Acker,  7  Weekly  IHg.,  169  (dictum);  be  well  to  have  supplemented  by  the 

Otten  v.  Boebling,  4  Month.  L.  Bui.,  affidavit  of  the  assignor,  to  the  effect 

63  (granting  motion  made  in  the  Com-  that  before  the  assignment  no  execu- 

mon  Pleas  for  leave  to  issue  execution  tion  had  been  issued  and  nothing  paid 

where  the  transcript  of  a  district  court  on  the  judgment,  &c. 

judgment  had  been  filed  within  six  ^  jt;  y.  Code  Oio.  Pro.,  §  1878  (first 

years  after  judgment  was  rendered,  clause), 
hut  no  execution  had  been  issued  for 
upwards  of  ten  years). 
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Y.  No  previous  application  has  been  made  for  an  order  to 
show  cause  herein  for  this  purpose.  [^Signature.] 

[Jurat.'] 

Form  No.  1984. 

ITotice  of  motion  for  leave  to  issue  execution  after  the  lapse  of  five 

years.' 

[Move  the  court,  see  Forms  488,   c&o.,   and  state  order 
asked,  as  thus:']  granting  leave  to  issue  an  execution  on  the 
final  judgment  rendered  in  this  action  in  the  Court  of 
and  entered  on  the  day  of  >  18     ,  or  for  such  other 

[cfec.]. 


Form  No,  1985. 
Another  Form,  by  order  to  show  cause,  directing  mode  of  service.' 

At  a  special  term  [cfec,  as  in 

[Title  of  action.]  Form  493,  p.^crf  this  Yol^. 

On  the  annexed  affidavit  of  A.  B.,  verified  the         day  of 

,18    ,  and  on  motion  of  A.  T.,  Esq.,  attorney  for 

[Judgment-creditor  or  assignee]  :  * 

Oedeeed,  that  the  [parties  to  he  served^  herein  show  cause  at 
a  special  term  of  this  court  to  be  held  [at  chambers]  at  the 
county  court  house  [or,  city  hall]  in  the  [city]  of  ,  on  the 

day  of  ,  18    ,  at        o'clock  in  the        noon,  or  as 

soon  thereafter  as  counsel  can  be  heard,  why  an  execution 
should  not  issue  on  the  final  judgment  entered  in  this  action  on 
the  day  of  ,18      [and  the  transcript  of  which  was 

duly  filed  in  the  county  clerk's  office  on  the  day  of  , 

18  ],  and  why  the  said  [judgment-creditor']  should  not  have 
such  other  or  further  relief  as  may  be  just. 

'  As  to  manner  of  service,  see  iVIF.  the   execution   is  to  be  issued.    In 

Code  Civ.  Fro.,  §  1378.  courts  of  record  this  is  the  court  in 

2  See  Volume  I,  p.  160,  paragraph  which  the  judgment  was  originally 

106,  and  note  4  thereto,  to  the  effect  rendered;  but  in  the  case  of  judgments 

that  application  for  such  an  ex  pa/rte  of  inferior  courts,  such  as  those  ren- 

order  to  show  cause  (used  as  a  short  dered  in  justices'  courts  and  in  N.  T. 

notice  of  motion)  must  be  made  to  the  city  district  courts,  these  applications 

court  before  whom  the  motion  is  to  must  be  made  to  the  county  court  of 

be  made,  or  a  judge  thereof;  and  as  the  county  in  which  the  judgment  was 

an  order  granting  leave  to  issue  exe-  rendered,  and  to  the  Court  of  Com- 

cution  is  to  be  made  by  the  court  mon  Pleas  for  the  city  and  county  of 
'"  "^   "  "    "'     "    .  §  r"~~ 


(N.  Y.  Code  Civ.  Pro.,  %  1377),  this    New  York  respectively.    Id.,  i  .  _ 
order  to  show  cause  must  be  made  re-    (last  clause)  and  3230;   Jf.   ¥',  Ciiy 
turnable  before  the  court  out  of  which    Consol,  Act  qf  1888,  §  1397. 
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{When ^adverse  pwrty  ts  a  non-resident,  and  Ms  exact 
residence  doubtful,  may  add:'^']  And  it  is  further  oedeeed 
that  notice  of  this  application  for  leave  to  issue  such  execution 
be  given  to   the  said   [adverse  party']   by  serving  on  him 
personally,  on  or  before  the  day  of  ,  a  copy  of  this 

order  and  the  annexed  aflSdavit,  at  ,  in  the  State  of 

or  at  such  other  place  in  the  said  State  as  the  said  [adverse 
pa/rtyl  may  be  found. 

[Or  where  judgment-debtor  camMot  he  served  personally  with 
fmsonable  SUigence:]  And  it  is  further  oedeeed,  that  a  copy  of 
this  order  and  of  the  said  affidavit  be  served  upon  [adverse 
party\  by  a  publication  of  this  order  once  a  week  for  weeks 
suGcessively  in  the  ,  a  newspaper  published  in  the  county 

of  ,  and  by  depositing  in  the  post  office  at  ,  on  or 

before  the  _  day  of  ,  18     ,  a  copy  of  this  order  and 

said  affidavit,  contained  in  a  securely-closed  postpaid  wrapper 
directed  to  the  said  [adverse  party;  or  state  other  manner  of 
service  as  may  be  directed  by  the  court], 

[For  another  form  of  direction,  see  Form  1989.] 
Enter:  [signature  of  judge  by  initials  of  name  and  title.] 


Form  No.  1986. 
Order  granting  leave  to  issue  execution  after  the  lapse  of  five  years.' 

At  a  special  term  [cfec,  as  in 
[Title  of  action^  Form  493,  j>.  4  of  this  Vol.]. 

The    motion    for  leave  to  issue  execution  on  the  final 
judgment  entered  in  this  action  and  duly  docketed  on  the 
day  of  ,18      [and  the  transcript  of  which  was  duly  filed 

and  the  judgment  docketed  in  the  ofBce  of  the  clerk  of  , 

on  the  day  of  ,  18    ],  having  been  duly  heard ;  and 

upon  reading  and  filing  the  affidavit  of  ,  verified  on  the 

day  of  ,   18      [whereby  it   is  proved  to  the 

satisfaction  of  the  court  that  the  said  judgment  remains  wholly 
^—or,  partly — unsatisfied]  ;  *  and  upon  reading  and  filing  the 

'  Under    JV.    Y.    Code   Cim.  Pro.,  must  be  given  in  such  manner  as  the 

§  1378,  such  an  order  to  show  cause  court  directs." 
used  as  a  short   notice   of  motion         ^  M.,  §§  1377, 1378.    As  to  what 

"  must  be  served  personally  upon  the  court  to  apply  for  this  order,  and  as  to 

adyerse  party,  if  he  is  a  resident  of  the  rules  governing  the  application, 

the  State,  and  personal  service  can,  see  notes  to    the   affidavit,  &c.,  p. 

with  reasonable  diligence,  be  made  1043. 
upon  him  therein  •  otherwise,  notice         ^  It  may  be  well  to  insert  this  re- 
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notice  of  motion  [or,  order  to  show  cause]  dated  the  day  of 
,  18  ,  and  upon  reading  and  filing  \mecifying  papers 
in  opposition],  and  after  hearing  A.  T.,  Esq.,  attorney  for 
{^judgment-creditor  or  assignee],  in  support  of  the  motion,  and 
Z.  T.,  Esq.,  attorney  [or,  and  on  reading  and  filing  proof  of  due 
notice  of  motion  and  no  one  appearing]  for  \t?ie  judgment-debtor'] 
in  opposition,  and  after  due  deliberation  being  had  thereon ; 
Il^ow,  on  motion  of  A.  T.,  Esq.,  attorney  for  [judgment- 
creditor  or  assignee],  it  is : 

Oedeeed,  that  said  motion  be  and  hereby  is  granted,  and 
that  leave  be  and  hereby  is  given  to  the  said  \judgmsnt-creditor 
or  assignee]  to  issue  an  execution  upon  the  said  judgment. 

Enter :  {signature  of  judge  hy  initials  of  name  and  title.] 


Form  No.  1987. 

Affidavit  to  move  for  ezecntion  against  property  of  a  judgment- 
debtor  having  died  after  judgment.' 

{Title  of  court  and  action.] 
[  V^enue.] 

A,  B.,  being  duly  sworn,  says  : 

I.  That  he  is  the  [plaintiff]  in  the  above-entitled  action. 

II.  That  the  [plaintiff]  on  *  the        day  of        ,  18    ,  in  the 

Court  of  the  of  [or,  before  J.  P.,  Esq..  a 

justice  of  the  peace  of  the  town  of  — or,  in  the  district 

court  for  the        judicial  district  of  the  city  of  !N"ew  York],  in 
the  county  of  ,  recovered  a  final  judgment  against  the 

[defendant],  the  said  T.  Z.,  for  {or,  directing  the  payment  by 
the  said  Y.  Z.  to  the  said  A.  B.,  of]  the  sum  of  dollars  and 

cital  in  case  of  a  money-judgment,  judgment.    See  Duell  «.  Alvord,  41 

even  though  unnecessary.    See  id.,  Bun,  196.    Instead  of  obtaining  an 

§  1378  (last  clause).  order  of  court  and  a  decree  of  the 

'  Unnecessary  for  purpose  of  en-  surrogate  granting  leave  to  issue  an 

forcing  execution  issued  before  the  execution,  a  judgment-creditor  may 

debtor's  death.    Wood  v.  Morehouse,  in  some  cases   find  it  a  preferable 

1  Lana.,  405 ;  Allans.  Hoffman,  11  Va.  course  to  apply  (after  six  months  have 

L.  J.,  663.  •  elapsed  after  the  issue  of  letters)  to 

Eequired  where  death  is  before  is-  the  surrogate  by  petition  for  an  order 

sue  of  execution,  by  N.  T.  Oode  Gin.  directing  the  executor  or  administra- 

Pro.,  §§  1379,  1380,  1381.    See  also  tor  to  pay  the  judgment  (or  a  just 

note  3,  p.  1046.  proportion  thereof)  out  of  assets  in  his 

The  Code  does  not  expressly  re-  hands.    N.  Y.  Code  Giv.  Pro.,  §  2717, 

quire  the  affidavit  to  be  made  by  a  and  see  McNulty  v.  Hurd,  73  N.  T., 

party  to  the  judgment-record,  and  it  518. 
may  be  made  by  an  assignee  of  the 
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cents  damages  and  ;  _  dollars  and  cents  costs.  lAnd 
add  facts  showing  the  judgment  to  le  a  Uen^  on  property 
described,  as  for  instance:]  That  the  judgment-roll  upon  said 
judgment  was  duly  filed «  and  the  judgment  duly  docketed  in 
the  office  of  the  clerk  of  the  [city  and]  county  of  [or  of 

the  Court  of  ],  on  the        day  of  ,  18     [and 

in  caseofahidgmentofan'i/  court  other  than  the  supreme  {and 
including  also  cases  where  execution  is  to  le  issued  to  another 
wuniy),  add:  and  a  transcript  of  said  judgment  was  duly  filed 
and  the  judgment  was  duly  docketed,  in  the  county 

clerk's  office/ on  the        day  of  ,  18    ]. 

III.  That  said  Y.  Z.,  died  on  the  day  of  ,18 

intestate,  leaving  C.  D.  and  E.  F.  as  his  only  heirs*  at  law  [or, 
leaving  a  last  will  and  testament  which  has  been  duly  admitted 
to  probate  by  the  surrogate  of  the  county  of  ,  whereby 

the  real  property  hereinafter  described  was  devised  to  C.  D.  and 
E.  F.J,  and  letters  of  administration  [or,  letters  testamentary 
under  said  will]  were  duly  granted  upon  the  estate  of  the  said 
deceased  judgment-debtor  by  the  surrogate  of  county  to 

[naming  administrator — or,  to  ,  the  executor  named  in 

said  will],  on  the  day  of  ,  18     ,  and  the  said 

administrator  [or,  executor]  has  duly  qualified  as  such  [and 
more  than  three  years  have  elapsed  since  the  said  letters  were 
duly  granted].* 

[6>r  in  the  cases  specified  in  last  part  of  N.  Y.  Code  Civ. 
Pro.,  §  1380  {as  amended  in  1885),  suosUtute  the  follow- 
ing:]  III.  That  said  Y.  Z.  died  intestate  at  on  the 

day  of  ,  18     ,  and  that  although  three  years  have  elapsed 

since  said  death,  letters  of  administration  upon  his  estate  have 
not  been  granted  by  the  Surrogate's  Court  of  the  county  of 

'  If.  Y.  Code  Civ.  Pro.,  §  1389  (first  property  it  is  well  to  specify  their  in- 

clause).  If  the  judgment  is  not  a  lien  terests  therein, 
on  any  property  against  which  it  may         '  Where  the  lien  of  the  judgment 

be  enforced,  it  seems  that  no  execution  was  created  as  prescribed  in  §  1351  of 

could  be  issued  thereon  even  with  the  Code,  the  affidavit  must  show'that 

leave  of  court.    Kenney  v.  Geoghe-  three  years  have  elapsed  since  letters 

gan,  1  N.  T.  State  Sep.,  135;  s.  c,  9  testamentary  or  letters  of  administra- 

Civ.  Pro.  R.  {Browne),  378.  tion  have  been  duly  granted  upon  the' 

s  By  JT.  r:  Co(?6  <7m  Pro.,  §1350,  estate   of  the  decedent.    Code  Civ. 

a  judgment  does  not  become  a  lien  on  Pro.,  §  1380,  and  see  Duell  «.  Alvord, 

real  property  and  chattels  .real  until  41  Hun,  196,  and  cases  cited  in  note 

the  judgment-roll  is  filed  and   the  thereto.    Kerr  «i.  Kreuder,  38  id.,  453, 

judgment  docketed.    In   case  of   a  is  not  followed  on  that  point.    See 

justice's  judgment,  however,    omit  N.  T.  Code  Qiv.Pro.,^  1383,  to  the 

statement  as  to  filing  of  judgment-  effect  that  a  stay,  &c.,  is  not  a  part  of 

roll.    See  id.,  §  1367.  the  time  limited  for  making  an  appli- ' 

'  See  id.,  §  1351.  cation  for  leave  to  issue  an  execution. 
*  Where  there  are  tenants  of  the 
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,  in  which  the  decedent  resided  at  the  time  of  his  death 
[cw,  That  said  T.  Z.  died  at  on  the        day  of         ,18    , 

and  resided  out  of  this  State  at  the  time  of  his  death  at — 
specifying  place — and  that  although  three  years  have  elapsed 
since  said  death,  neither  letters  testamentary  nor  letters  of 
administration  have  been  granted  by  the  Surrogate's  Court  of 
the  county  of  ,  in  which  the  property  on  which  the  said 

judgment  is  a  lien  is  situated]  ;  and  the  said  decedent  did  not 
leave  any  personal  property  within  this  State  upon  which  to 
administer  [state  eindence  or  means  of  mformation\. 

lY.  That  at  \ot,  after]  the  time  the  said  judgment  was  duly 
docketed  in  said  county  [and  at  the  time  of  his  death] 

the  said  T.  Z.  was  the  owner  of  real  property  situated  therein, 
upon  which  the  said  judgment  was  and  still  is  a  lien  [to  wit — 
add  a  'particular  description^  if  praGticahle\. 

V.  That  [no  execution  on  said  judgment  has  ever  been 
issued,  and]  the  said  judgment  remains  wholly  unsatisfied  and 
unpaid  ^  \or,  remains  partly  unsatisfied,  in  that  the  sum  of 
dollars  and         cents  is  still  due  and  unpaid  thereon],  f 

YI.  That  on  the        day  of  ,  18    ,  a  decree,  a  certified 

copy  of  which  is  hereto  annexed,  was  duly  made  by  the 
Surrogate's  Court  of  county  granting  the  [plaintifi']  leave 

to  issue  an  execution  upon  said  judgment  [w  if  application 
therefor  is  pending  or  not  yet  made^  state  the  fact~\. 

[^  order  to  show  cause  is  asked,  state  reason,  as  thus  ■•] 
YII.  An  order  to  show  cause  is  necessary,  for  the  reason  that  it 
is  essential  that  such  order  should  provide  for  the  manner  of 
giving  notice  of  this  application  for  leave  to  issue  execution  to 
the  persons  whose  interest  in  the  said  property  will  be  aflected 
by  a  sale  by  virtue  of  the  execution,  because  [some  of]  the  said 
persons,  viz.  [naming  them],  are  not  residents  of  this  State, but 
reside  in  ,  in  the  State  of         '  [or  otherwise  state  reasons 

for  special  directions  as  to  service]. 

'  In  Wadley  v.  Davis,  30  Sim,  570,         =  There  is  no  requirement  that  the 

573,  it  was  held  that  where  "  the  aM-  application  for  leave  of  the  surrogate 

davit  used  furnished  a  description  of  must  precede  the  application  to  the 

certain  real  estate  of  the  debtor  *  *  *  court.    Either  application  may  pre- 

it  is  no  defense  to  the  application  to  cede  the  other.     See  Kerr  «.  Kreuder, 

show  that  the  debtor  had  other  lands  28  Hun,  45S.    Ordinarily  it  is  better 

upon  which  the  judgment  was  a  lien."  to  get  leave  of  the  court  whose  judg- 

2  That  this  is  sufficient  under  Code  ment  is  to  be  enforced,  before  apply- 

Civ.  iVo.,  S  1381,  see  Wadley  «.  Davis  ing  to  the  surrogate, 
(above),  ana  note  2,  p,  1041,  of  this 
Volume. 
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YIII.  No  previous  application  has  been  made  for  an  order 
to  show  cause  herein  for  this  purpose.  [Signature.] 

[Jurat.'] 

Form  No,  1988. 

Notice  of  motion  for  execution  against  property  of  a  judgment- 
debtor  having  died  after  judgment.' 

[Move  the  court,  see  Forms  488,  c6c.,  and  state  order 
desired,  thus:]  granting  leave  to  the  [plaintiff]  to  issue  an 
execution  upon  the  final  judgment  herein  and  against  the 
hereinafter-described  property  of  the  above-named  [defend- 
ant] now  deceased,  [or,  against  the  property  of  above-named  Y. 
Z.,  deceased,  which  is  described  in  the  annexed  afladavit,  and] 
upon  which  property  the  said  judgment  is  now  a  lien,  with 
like  effect  as  if  the  said  judgment-debtor  was  still  living,  or  for 
such  other  or  further  relief  as  may  be  just.  [The  property 
above-mentioned  is  described  as  follows — description.] 

[Address  to  and  serve  on  all  persons  whose  interests  may 
he  affected  hy  a  sale;  as  well  as  on  the  debtor's  exe<Mtor  or 
administrator.] 

Form  No.  1989. 
Another  Form,  by  order  to  show  cause  directing  mode  of  service.' 

[As  in  Form  1985  to  the  *,  continuing:] 

Oedeeed,  that  C.  D.,  the  executor  [or,  administrator]  of  Y. 
Z.,  deceased,  and  [naming  all  whose  interests  may  he  affected  hy 
sale],  show  cause  at  a  special  terra  of  this  court  to  be  held  [at 
chambers]  at  the  county  court  house  in  the  [city  and]  county  of 

on  the        day  of  ?  18     ,  at        o'clock  in  the 

noon  of  that  day,  or  as  spon  thereafter  as  counsel  can  be  heard, 
why  an  execution  should  not  issue  upon  the  final  judgment 
herein  against  the  hereinafter-described  property  of  Y.  Z., 
deceased,  [or,  against  the  property  of  above-named  Y.  Z., 
deceased,  which  is  described  in  the  annexed  aflSdavit,  and] 
upon  which  the  said  judgment  is  a  lien,  with  like  effect 
as  if  the  said  judgment-debtor  was  still  living.  Service  of 
this  order  and  the  said  affidavit  of  A.  B.  upon  0.  D.,  the 
executor  [or,  administrator]  of  Y.  Z.,  deceased,  and  upon 
[naming  the  persons  to  he  served],  either  personally  or  by 
depositing  in  the  post  office  at  ,  on  or  before  the        day 

'  JV.  Y.   Code  Cit.  Pro.,  §§  1379-    a  court  order  where  it  contains  direc- 
1381.  See  also  notes  to  previous  Form,    tions  as  to  manner  of  service. 
*  By  id.,  §  1381,  this  order  must  be 
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of  ,  18    ,  a  copy  of  this  order  and  said  affidavit  contained 

in  a  securely-closed  postpaid  wrapper  directed  to  each  of  the 
said  persons  [or  in  such  other  manner  as  the  court  prescrihes^j, 
shall  be  sufficient.  [J^or  another  form  of  direction,^  see  Form 
1985.]  \If  not  referred  to  as  described  in  the  affidavit^  add : 
The  property  above  mentioned  is  described  as  follows: — de- 
scription.'] 

Enter :  {signature  of  judge  hy  initials  of  name  and  title.] 

Form  No.  1990. 

Order  of  court  allowing  execution  against  property  of  judgment- 
debtor  having  died  since  judgment.' 

At  a  special  term '  [cfec,  as  in 
[Title  of  action.]  Form  493,  p.  i  of  this  Vol.]. 

Upon  reading  and  filing  the  affidavit  of  A.  B.,  verified  on 
the  day  of  ,18      [and  the  order  of  the  Surrogate's 

Court  thereto  annexed],  whereby  it  appears  that  [here  recite 
concisely  the  facts,  as  thus]  the  final  judgment  recovered  by  A, 
B.  in  the  Court  on  the  day  of  j  18     ,  for  [or, 

directing  the  payment  by  the  said  Y.  Z.  to  the  said  A.  B.  of]  the 
sum  of  dollars,  is  unsatisfied  and  is  a  lien  upon  the  real  prop- 
erty below  described ;  and  that  the  sum  of  dollars  remains 
now  due  thereon  with  interest  from  the  day  of  ,  and  thai 
more  than  three  years  have  elapsed  since  letters  testamentary  [or, 
of  administration]  were  duly  granted  upon  the  estate  of  the  said 
T.  Z.,  who  died  on  the  day  of  »  18  ,  and  it  also 
appearing  that  due  notice  of  this  motion  [by  order  to  show 
cause  duly  made  by  this  court]  has  been  given  to  the  executor 
[or,  administrator]  of  the  said  T.  Z.,  and  upon  [naming  them], 
being  all  the  persons  whose  interest  in  the  said  property  may  be 
«,ffected  by  a  sale  thereof  by  virtue  of  an  execution  herein  [if 
surrogate's  leave  has  been  already  had,  may  add:  and  that  the 
surrogate  of  county  has  granted  leave  for  the  issue  of 
such  execution  as  is  hereafter  mentioned], and  after  hearing  A. 
T.,  Esq.,  attorney  for  A.  B.,  in  support  of  said  motion,  and  Z. 
T.,  Esq.,  attorney  for  [or,  no  one  appearing],  in 
opposition  thereto,  and  due  deliberation  being  had  thereon ; 
Now,  on  motion  of  A.  T.,  Esq.,  attorney  for  A.  B. : 

•  W.  T.   Code  Civ.  Pro.,  §  1381         =  This  must  be  an  order  of  the 
(subd.  1).  court  from  which  the  execution  is  to 

'  Id.,  §§  1379-1381.  See  also  notes    be  issued,  and   made   upon   notice 
to  the  aflSdavit  on  which  this  order  is    served  in  the  manner  (and  upon  the 
made,  pp.  1044r-6.    For  petition  to    persons)  specified  in  m?.,  §  1381  (subd. 
surrogate  and  decree  granting  leave  to    1). 
issue  execution,  see  Forms  1991, 1993, 
pp.  1049, 1050. 
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Oedeeed,  that  leave  be  and  hereby  is  granted  to  the  said 
A.  B.  to  issue  an  execution  upon  said  judgment  to  be  enforced 
against  the  said  property  on  which  it  is  a  lien,  witli  like  efi'ect 
as  if  the  said  judgment-debtor  were  still  living.  Said  property 
is  described  as  follows :  [description.'] 

Enter:  [signature  ofjudgehy  initials  of  name  and  title.] 


Form  No.  1991. 

Petition  to  snrrogate's  court  for  esecution  against  property  of  a 
judgment-debtor  having  died  since  judgment. ' 

In  the  surrogate's  court  of  the  county  of 


In  the  Matter  of  the  Petition  of 
A.  B.,  for  leave  to  issue  exe- 
cution against  the  property  of 
Y.  Z.,  deceased. 

To  the  surrogate  of  the  county  of 

1        The  petition  of  A.  B.  respectfully  shows  : 

I.  That  your  petitioner  [continuing  as  in  Form  1987,  ^. 
1G47,  from  the  *  to  the  f ,  in  middle  of  j?.  1046 ;  concktding 
as  follows]. 

YI.  That  on  the  day  of  ,  18     ,  an  order,  a  cer- 

tified copy  of  which  is  hereto  annexed,  was  duly  made  by  the 
said  Court  *  of  ,  granting  your  petitioner  leave 

to  issue  execution  therefrom  on  said  judgment.     [Or  if  appU- 
mUon  therefor  is  pending,  or  not  yet  made^  state  the  fact.] 

Wheeefoee,  your  petitioner  prays  that  a  decree  be'made 
by  this  court  allowing  said  judgment  to  be  enforced  by  execu- 
tion against  the  said  property,  on  which  it  is  a  lien,  with  like 
effect  as  if  the  said  Y.  Z.  were  still  living,  and  that  [the  said 
administrator — with  the  will  annexed — or,  executor  of  said  Y. 
Z.,  and]  C.  D.  and  E.  F.  [naming  all  others  whose  interests 

'  ]!f.  Y.  Code  Civ.  Pro.,  §§  1379-  from  which  the  execution  is  to  be  is- 

1381,  and  see  notes  to  Form  1987,  p.  sued.     Code  oiv.  Pro.,  g  1880  (second 

1044  {above).    No  notice  is  necessary  clause).    Either  application   (to   the 

of  the  presentation  of  the  petition  to  court  or  surrogate)  may  precede  the 

the  surrogate.    Kerr  ®.  Kreuder,  38  other.    See  note  3,  p.  1046  of  this  Vol- 

"un,  453.  ume. 

"  This  order  is  made  by  the  court 
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mmi  le  affected  ly  sale  *]  may  be  cited  ^  to  show  cause  why 
such  decree  should  not  be  granted,  and  for  such  other  or  fur- 
ther relief  as  may  be  just. 

[Date.^  [Signature.'] 

[  Verification  as  in  Form  494,  p.h  of  this  Volume.\ 

\Citation  as  usual  in  surrogates  court.'\ 


Form  No.  1992. 

Decree  of  surrogate's  court  allowing  executiou  against  property  of 
judgment- debtor  having  died  since  judgment.^ 

At  a  surrogate's  court,  held  in  and  for 
the  [city  and]  county  of  ,  on 

the  day  of  ,  18    . 

Present :  Hon.  ,  surrogate. 


In  the  Matter  of  the  Petition  of 
A.  B.,  for  Leave  to  Issue  Ex- 
ecution against  the  Property 
of  Y.  Z.,  Deceased. 

The  written  petition  of  A.  B.,  of  ,  duly  verified  the 

day  of  J  18     ,  having  been  presented  to  the  surro- 

gate of  the  county  of  for  a  decree  granting  permission 

to  issue  an  execution  against  the  property  of  T.  Z.,  deceased 
{and  mention  any  other  pajpers  relied  ori\,  and  due  proof 
having  been  made  thereby  that  \here  recite  concisely  the  fa/its 
upon  which  the  application  is  iased  as  they  appear  in  the 
petition'],  *  and  a  citation  having  been  duly  issued  thereupon 
directing  the  said  executor  [or,  administrator]  and  [naming  the 
other  persons  cited'],  the  parties  entitled  to  such  notice,  to  show 
cause  before  this  court  on  the  day  of  >  18     ,  why 

the  prayer  of  the  said  petition  should  not  be  granted,  and  the 
said  citation  having  been  returned  on  that  day  and  filed,  to- 
gether with  proof  of  due  service  thereof  on  each  of  the  per- 

'  Ccxfo  Cifo.  Pro.,  §  1381  (subd.  2).  1381.    Three  years  must  have  elapsed 

*  Parties  in  interest  making  a  vol-  before  execution  can  issue  where  the 

untary  appearance  at  the  time  the  pe-  lien  of  the  judgment  was  created  as 

tition  is  presented  will  be  bound  by  prescribed  in  id.,  §  1231.    See  Duell 

the  decree,  even  though  not  cited,  •o.  Alvord,  41  Hun,  196,  and  case  cited 

Kerr  v.  Kreuder,  28  Sun,  453.  in  note  thereto, 
s  JT.  T.  Code  Civ.  Pro.,  §§  1879- 
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sons  therein  named,  and  the  said  executor  [or,  administrator] 
having  appeared  on  the  return  day  of  the  said  citation  by  A. 
T.,  his  attorney  [and  also  produced  and  tiled  his  intermediate 
account  pursuant  to  an  order  ^  of  this  court  returnable  on  that 
day],  and  [naming  the jparties,  if.  cmy,  a^ea/ring]  having  also 
appeared  on  said  day  by  [naming  attorneys]  their  attorneys 
respectively,  and  the  allegations  and  proofs  of  the  respective 
parties  having  "been  duly  heard  [may  recite  facts  as  to  amount 
due,  (&G.,  established,  if  desired"],  and  due  deliberation  having 
been  had  thereon ;  Now,  on  motion  of  M.  N.,  Esq.,  attorney 
for  the  said  petitioner  A.  B.,  it  is 

Adjudged  akd  deceeed,  that  the  said  A.  B.  be  and  he  is 
hereby  permitted  to  issue  an  execution  upon  the  said  judgment 
against  the  property  hereinafter  described,  upon  which,  the 
said  judgment  is  a  lien,  with  like  effect  as  if  the  said  judg- 
ment-debtor was  still  living,  for  the  sum  of  dollars  and 
cents,  together  with  interest  from  the  day  of 
,  18  [naming  date  of  entry  of  judgment"^].  The 
property  herein  mentioned  is  described  as  follows:  [descrip- 
tion.] 

[Signature  of],  Surrogate. 

Form  No.  1993. 

Affidavit  to  obtain  execution  on  judgment  against  executor  or 
administrator  as  such. ' 

In  the  surrogate's  court  of  the  county  of 


In  the  Matter  of  the  Application 
of  A.  B.,  for  Leave  to  Issue 
Execution  on  Judgment  Re- 
covered by  him  in  the 
Court  of  ,  in  the  Action 

of  A.  B.  against  Y.  Z.,  as  Ex- 
ecutor, &c. 

[  Venue.] 

M.  N.,  being  duly  sworn,  says  : 

I.  That  he  is  the  plaintiff's  attorney  *  in  said  action. 

»  iT.  Y.  Code  OiB.  Pro.,  §  3733;  and  ^  jyr.  F.   Code  Cim.  Pro.,  §§  1835, 

see  Form  1997,  p.  1055;  and  note  1,  p.  1836. 
1044  of  this  Volume.  *  See  Matter  of  Howell,  3  Bedf., 

« N.  T.  Code  Gill.  Pro..  §  1311,  369. 
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II.  That  judgment  therein  was  duly  recovered  and  docket- 
ed in  the  office  of  the  clerk  of  the  [said  court,  and  a  transcript 
of  said  judgment  was  duly  filed  and  the  judgment  was  duly 
docketed  in  the  office  of  the  clerk  of  the]  county  of  ,  on 
the  day  of  >  18  ,  for  the  sum  of  dollars, 
damages  and  costs,  in  favor  of  the  said  plaintiff  and  against 
the  said  defendant  as  executor  [or,  administrator]  in  his  repre- 
sentative capacity. 

III.  That  said  action  was  brought  to  recover  upon  the  fol- 
lowing demand,  viz. :  [here  set  forth  the  nature  of  the  cause  of 
action  succinctly,  so  as  to  guide  the  surrogate  ^n  determining 
what  claims  are  entitled  to  priority  over  it,  and  what  propor- 
tion it  is  entMed  to  of  tlie  assets,  if  they  are  insufficient?-] 

IV.  That  there  is  due  and  unpaid  on  said  judgment  the 
sum  of  dollars,  and  interest  from  the  day  of  , 
18  ,  and  the  said  defendant  has  failed  to  pay  the  same  after 
due  demand  made  by  deponent  on  said  Y.  Z.,  at            ,  on  the 

day  of  J  18     ;  although  [as  deponent  is  informed — 

gi/ving  sources  of  information — and  verily  believes]  there  are 
[sufficient]  assets  of  the  decedent  in  the  possession  of  the  de- 
fendant or  under  his  control  which  are  applicable  to  such 
judgment.^ 

V .  That  letters  testamentary  [or,  of  administration — with 
the  wiU  annexed]  were  issued  to  the  said  defendant  out  of  the 
surrogate's  court  of  the  county  of  ,  on  the  day  of 

,  18      ;  and  that  he  duly  qualified  and  now  is  such 
executor  ^or,  administrator]. 

VI.  That  this  deponent  is  advised  and  believes  that  an 
order  permitting  an  execution  to  be  issued  against  the  said- 
defendant  in  his  representative  capacity  upon  the  said  judg- 
ment is  necessary  to  collect  the  amount  due  thereon. 

VII.  [  Where  an  order  to  show  cause  is  desired,  add  ,•]  An 
order  to  show  cause  is  necessary  for  the  reason  that  it  is  essen- 
tial that  such  order  should  provide  for  the  manner  of  giving 
notice  of  this  application  for  leave  to  issue  execution  to  the 
said  T.  Z.  (or  such  persons  as  the  surrogate  directs),  because 
the  said  Y.  Z.  cannot,  with  due  diligence,  be  personally  served 
with  said  notice,  for  the  reason  that  [settvng  forth  specifically 
facts  showing  this,  such  as,  for  instance,  disclosing  efforts 
made  to  serve  the  defendant  personally]. 

[Jurat.]    •  [Signature.] 

'  Jf.  T.  Code  Cvo.  Pro.,  §  1826.  executor  in  opposition,  that  there  are 

^  The  affidavit  (or  petition)  should  no  assets,  the  application  for  leave  to 

allege    that  there  are  assets  in  the  issue  execution  -will  be  denied  or  dis^ 

hands  of  the  executor,  &c.,  which  are  missed  without  further  investigation 

applicable  to  the  judgment ;   other-  as  to  the  existence  of  assets.    So  held 

■wise,  upon  a  sworn  statement  of  the  in  Hauselt  v,  Gano,  1  Dem.,  36. 
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Form  No.  1994. 

Notice  of  application  to  surrogate  for  leave  to  issue  execution  upon 
judgment  against  an  executor  or  administrator  as  such.' 

[Title  as  in  last  Form.} 

Please  take  notice,  that  on  the  day  of  18 

at  o'clock  in  the  noon  of  that  day,  or  as  soon 

thereafter  as  counsel  can  be  heard,  the  undersigned  will  apply 
to  the  surrogate  of  county,  at  his  office  in  the  [city]  of 

,  for  an  order  permitting  an  execution  to  be  issued  upon 
the  judgment  recovered  by  A.  B.  against  Y.  Z.,  in  his  repre- 
sentative capacity  as  executor  \pr,  administrator]  of  M.  N.,  in 
the  court  of  ,  and  docketed  in  the  office  of  the 

clerk  of  said  court  [or,  of  the  county  of  ]  on  the 

day  of    _  ,  18     ,  or  for  such  other  or  further  relief  as 

may  be  just.  [Signature  and  office  address  of], 

[Date.}  Attorney  for  [Judgment-creditor']. 

To  T.  Z.,  Executor  [or,  administrator] 
of  C.  D.,  Deceased. 

[Serve  personally  on  the  executor  {or  administrator)  at  least 
six  da'i/s  before  the  application,  or  if  impracticable  take  surro- 
gate's direction  by  order  to  show  cause.  If.  Y.  Code  Civ. 
Pro.,  §  1826.] 

Fonn  No.  1995. 

Another  Form — by  order  to  show  cause,  with  directions  as  to 

service." 

At  a  surrogate's  court  [c&c, 
as  in  Form  1992]. 
Present :  Hon.  ,  surrogate. 


In  the  Matter  of  the  Application 
of  A.  B.,  for  Leave  to  Issue 
Execution  on  Judgment  Re- 
covered by  him  in  the 
Court  of  ,  in  the  Action 

of   A,   B.   against   Y.   Z.,   as 
Executor,  &c. 


Upon  reading  and  filing  the  affidavit  [or,  petition]  of         , 

'  This  application  must  be  made    or  administrator.     N.  T.  Code  Citj. 
to  the  surrogate  from  whose  court    Pi-o.,  §§  1835, 1826. 
the  letters  were  issued  to  the  executor         ^  iy.  T,  Code  Cw.  Pro.,  §  1836. 
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verified  on  the  day  of  >  18    ,  whereby  it  appears 

that  a  judgment  for  dollars  was  recovered  by  the  said  A, 

B.  against  T.  Z.,  as  executor  [or,  administrator],  in  his  repre- 
sentative capacity,  in  the  court  of  ,  and  that  the 
said  judgment  was  duly  docketed  in  the  office  of  the  clerk  of 
the  said  court  lor,  of  the  county  of  ]  on  the  day  of 
,18  ,  and  that  no  part  thereof  has  been  paid,  although 
duly  demanded;  *  Now,  therefore,  on  motion  of  A.  T.,  Esq., 
attorney  for  A.  B.,  it  is 

Oedeebd,  that  the  said  T.  Z.,  executor  [or,  administrator] 
as  aforesaid,  and  [such  other  persons  as  the  surrogate  designates 
under  W.  Y.  Code  Civ.  Pro.,  %  1826],  personally  be  and  appear 
before  the  surrogate  of  the  county  of  ,  at  his  office  in  the 

[county  court  house  in  the]  city  of  ,  on  the  day  of 

,18    ,  at  o'clock  in  the  noon  of  that  day, 

or  as  soon  thereafter  as  counsel  can  be  heard,  and  there  to 
show  cause  why  the  application  for  leave  to  issue  execution 
upon  the  said  judgment  should  not  be  granted. 

Service  of  this  order  and  the  said  affidavit  [or,  petition] 
upon  which  it  is  granted,  upon  [namrnig  the  persons  to  le 
served  1  either  personally,  or  by  depositing  it  in  the  post  office 
at  ,  on  or  before  the  day^  of  ,  18    ,  a  copy 

of  tliis  order  and  said  affidavit  [or,  petition],  contained  in  a 
securely  closed  postpaid  wrapper,  directed  to  each  of  the  said 
persons  [or  in  such  other  manner  as  the  surrogate  shall  desig- 
nate^]  shall  be  sufficient. 

[Signature  of].  Surrogate. 


Form  No.  1996. 

Undertaking  by  legatee  or  next  of  kin  before  issuing  ezecntion 
on  judgment  against  executor  or  administrator.^ 

[Title  of  court  and  proceedings  as  in  Form  1993.] 
Wheeeas,  in  an  action  in  the  court  of  the 

See  id.,  §  3723,  as  to  power  of  surro-  '  At  least  six  days'  notice  must  be 

gate  to  make  an  order  requiring  the  ex-  given  by  personal  service  upon  the 

ecutor  (or  administrator)  to  render  an  executor  (or  administrator),  imless  it 

intermediate  account  so  as  to  ascertain  appears  that   service   cannot  be  so 

sufficiency  of  assets  upon  this  appli-  made  with  due  diligence.    Jtf.,§1826. 

cation  for  leave  to  issue  such  an  exe-  "  -K-.  §  1836. 

cution.     Such  an  order  generally  re-  '  N.  T.  Code  Civ.  Pro.,  %  1837. 

quires  the   account  to  be  rendered  See  Vol.  I,  pp.  461-499,  as  to  req» 

upon  the  return  day  of  the  above  or-  uisites  of  undertakings  generally, 
der  to  show  cause.    See  Form  1997 
(below). 
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judgment  was  rendered  in  favor  of  A.  B.,  as  legatee  [or,  next 
of  fin]  of  C.  H.,  deceased,  and  against  T.  Z.,  as  executor  [or, 
administrator],  for  the  sum  of  dollars,  which  judgment 

was  entered  and  docketed  in  the  office  of  the  cleric  of  the 
county  of  ,  on  the  day  of  j  18     ; 

And  wheeeas,  the  said  A.  B.  has  made  application  to  the 
surrogate  of  the  county  of  ,  from  whose  court  letters 

testamentary  [or,  of  administration — with  the  will  annexed] 
upon  the  estate  of  said  deceased  were  issued  to  the  said  T.  Z., 
for  leave  to  issue  an  execution  upon  the  said  judgment ; 

Now,  therefore,  pursuant  to  the  requirement  of  the  said 
surrogate  upon  such  application,  and  according  to  the  statute 
in  such  case  made  and  provided,  we,^  C.  D.,  of  No.        , 
street,  in  the  of  ,  county  of  ,  and  State  of 

New  York,  by  occupation  a  ,  and  E.  F.,  of  No.  , 

street,  in  said  ,  county  and  State,  by  occupation  a 

,  do  herpby  jointly  and  severally*  undertake  and  become 
bound  in  the  sum  of  dollars  to  the  said  Y.  Z. ;  that  if, 

after  the  collection  of  any  sum  of  money  by  virtue  of  the 
execution  which  the  said  surrogate  shall,  upon  said  application, 
permit  to  be  issued  upon  the  said  judgment,  the  remaining 
assets  *  are  not  sufficient  to  pay  all  sums  for  which  the  said  Y. 
Z.  is  chargeable  for  expenses,  claims  entitled  to  priority  as 
against  the  said  A.  B.,  and  the  other  legacies  [or,  distributive 
shares]  of  the  same  class  as  the  said  A.  B.'s,  then  the  said  A. 
B.  will  refund  to  the  said  Y.  Z.  the  sum  so  collected,  or  such 
ratable  part  thereof,  with  the  other  legatees  [or,  representa- 
tives] in  the  same  class  as  the  said  A.  B.  as  shall  be  necessary 
to  make  up  the  deficiency. 

[Date.']  [Signatures.] 

[Acknowledgment,  affidavit  of  sufficiency,  and  approval  as 
in  Forms  Nos.  495-499,  pp.  6-8  of  this  Volume.']^ 

[File  in  surrogate's  court,  and  serve  copy  with  notice  of 
fHing,  as  in  Form  No,  500,^.  8  of  this  Volume.'] 

Form  No.  1997. 

Order  of  surrogate  that  executor  (or  administrator)  render  an  inter- 
mediate account  (under  N.  Y.  Code  Civ.  Pro.,  §  2723,  subds.  1 
and  2). 

[As  in  Form  1995  or  1992  to  the  *  {according  to  tJie  case), 
continuing  thus ;] 

>  It  is  not  essential  that  the  cred-  maining  after  collection  of  this  cred- 
itor join  iter's  claim  are  sufficient  when  prop- 

« N.  Y.  Code  Civ.  Pro.,  %  813.  erly  administered,  then  the  obligation 

2  The  fair  constraction  of  the  stat-  is  null, 
ute  seems  to  be  that  if  the  assets  re- 


1056  ABBOTT'S  NEW  PRACTICE. 

Oedeeed,  that  the  said  executor  [or,  administrator]  Y.  Z. 
appear  before  this  court  on  the  day  of  ,18 

[naming  the  return  day  of  the  order  to  show  cause  {or petition)], 
at  o'clock  in  the  noon  of  that  day,  and  render  and 

file  an  intermediate  account,  together  with  the  vouchers  in 
support  of  the  same. 

[/Signature  qf^,  Surrogate. 


Form  No.  1998. 

Order  of  surrogate  allowing  execution  against  executor  or 
administrator  as  such.' 

[Title  of  court  and proceedyng  as  m.  Form,  1992.] 

Application  having  been  made  to  me  by  A.  B.,  for  an  order 
permitting  an  execution  to  issue  upon  the  judgment  in  the 
above  mentioned  action,  and  due  proof  having  been  made  to 
me  that  [here  recite  succinctly  the  facts  deemed  established], 
and  on  reading  and  filing  proof  of  the  personal  service  upon 
the  said  executor  [<w,  administrator],  of  at  least  six  days' notice, 
of  the  application  for  this  order  [or  if  sermce  was pursua/at  to 
order  to  show  cause,  say  :  proof  of  due  service  upon  said 
of  due  notice  of  this  application,  pursuant  to  the  directions  of 
this  court  in  said  order  to  Show  cause] ; 

[If  thejudgm^ent  is  for  a  legacy  or  distributive  share,  add:] 
And  on  reading  and  filing  the  undertaking  of  the  said  appli- 
cant, heretofore  required  by  me  to  be  given  before  granting 
this  order,  according  to  the  provisions  of  §  1827  of  the  Code 
of  Civil  Procedure ; 

And  it  appearing  to  my  satisfaction  [from  the  intermediate 
account  of  the  executor  {or,  administrator)  rendered  herein], 
that  the  assets  of  the  said  estate  are  [or,  are  not — or,  will — or, 
will  not — be]  sufficient,^  after  the  payment  ot  all  sums  charge- 
able against  them  for  expenses  and  for  claims  entitled  to  prior- 
ity of  payment  as  against  the  said  judgment-creditor,  to  pay  "in 
full  all  the  demands  of  the  same  class  against  the  said  estate 

1  N.  T,  Code  Giv.  Pro.,  §§  1835,  trator)  to  render  an  intermediate  ac- 

1826.  count.    Jd,  §  2733. 

Such  an  execution  does  not  bind         By  id.,  §  3552,  this  "  order,  per- 

the  real  estate  of  the  decedent,  unless  mittin^  a  judgment-creditor  to  issue 

the  judgment  by  its  terms  is  a  lien  execution  against  an  executor  or  ad- 

thereon.    Id. ,  §  1833.  ministrator,  is,  except  upon  an  ap- 

^  To  ascertain  the  sufficiency  of  peal  therefrom,  conclusive  evidence 

the  assets,  &c.,  upon  an  application  that  there  are  sufficient  assets  in  his 

for  this  order,  the  surrogate  has  pow-  hands  to  satisfy  the  sum   *   *   *  for 

er,  in  hia  discretion,  to  make  an  order  which  the  order  permits  the  execution 

requiring  the  executor  {or,  adminia-  to  issue," 
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[andifnot  sufficient,  add :  and  that  the  sum  below  mentioned 
is  not  more  than  the  plaintiif 's  just  proportion  of  the  assets  of 
the  estate]  ;  I  do  hereby  order  that  an  execution  upon  the  said 
judgment,  in  due  form  of  law,  be  and  hereby  is  permitted  to 
issue  in  favor  of  the  said  creditor  and  against  the  said  executor 
[or,  administrator]  to  collect  the  sum  of  dollars  [and 

interest  from  the  day  of  ,  18     ]. 

{^Signature  of],  Surrogate. 


n.    THE  EXECUTION  AND  INDORSEMENTS. 

Form  No.  1999. 

Execution  against  property,'  on  judgment  recovered  in  a  court  of 

record,  &c. 

The  People  of  the  State  of  New  York,  to  the  Sheriff «  of 
the  [city  and]  county  of  ,  greeting  : 


'  For  an  execution  solely  against 
personal  property  upon  an  order  di- 
recting the  payment  of  costs  (motion 
or  interlocutory)  or  other  sum  of 
money  (under  If'.  T.  Code  Cvo.  Pro., 
§8  3333  and  779),  see  Vol.  I,  p.  339 
(Form  No.  158);  and  also,  id.,  p.  380, 
paragraph  89,  as  to  when  leave  is  ne- 
cessary to  issue  such  an  execution. 

Leave  of  couft  is  necessary  before 
selling,  under  an  execution,  property 
in  the  hands  of  a  receiver,  even  though, 
the  levy  is  made  before  the  receiver 
is  appointed.  Walling  v.  Miller,  108 
N:  T.,  173.  See  Forms  738-783  in 
this  Volume,  for  motions  asking  leave 
to  interfere  with  assets  in  the  hands 
of  a  receiver,  which  may  be  easily 
adapted  for  this  purpose. 

*  Under  id.,  §  1363,  ' '  an  execution 
must  be  directed  to  the  sherifiE,  unless 
he  is  a  party  or  interested." 

As  to  what  has  been  held  a  suffi- 
cient direction  to  a  sheriff,  see  White 
s.  Coulter,  59  N.  ¥.,  639,  at  p.  681. 

By  TV.  F.  Code  Civ.  Pro.,  %  706, 
where  a  levy  of  attachment  has  been 
made,  but  final  judgment  has  not 
been  recovered  by  plaintiff  until  after 
the  expiration  of  the  sheriffs  term  of 
office,  the  execution  against  property 
must  still  be  directed  to  and  executed 
by  that  sheriff,  unless  another  person 
is  designated  by  law  to  complete  the 

Vol,  IL— 67 


unfinished  business  of  such  office,  or 
in  that  case  to  the  person  so  designat- 
ed. See  Form  No.  3005,  p.  1069;  and 
see  Code  Civ.  .Pro.,  §§  707,  708. 

As  to  what  sherffl  and  upon  what 
judgment  execution  must  issue  to  en- 
title a  judgment-creditor  to  maintain 
supplementary  proceedings,  see  id., 
§  3458. 

As  to  what  sheriff  an  execution 
should  be  directed  to  in  order  to  sus- 
tain a  creditor's  action,  see  id.,  %  1873. 


Ifoie  on  executions  in  favor  of  and 
agamst  particular  parties. — Under  W. 
Y.  City  Consolidation  Act  of  1883, 
§  1106,  no  execution  can  lawful- 
ly issue  upon  a  judgment  recov- 
ered upon  certain  claims  against  New 
York  city  "  until  after  ten  d&,ys'  no- 
tice in  writing  of  thg  recovery  of  such 
judgment  shall  have  been  given  to  the 
comptroller  "  of  said  city. 

That  no  execution  can  issue  upon 
a  judgment  against  the  people  of  the 
State,  see  K  T.  Code  Civ.  Pro.,  §  1985 
(last  clause). 

As  to  an  execution  against  the  in- 
dividual property  of  certain  public 
officers  upon  a  judgment  against  them 
in  their  official  capacity,  see  id., 
%  1931. 

Under  id.,  %  1375,  "except  other- 
wise specially.presenibed  ly  laWi  the 
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party  recovering  a  final  judgment,  or 
his  assignee,  iiiay  have  execution 
thereupon,  of  course,  at  any  time 
within  five  years  after  the  entry  of 
the  judgment;"  and  by  id.,  §  1376 
(as  amended  in  1887),  "  where  the 
party  recovering  a  final  judgment  has 
died,  execution  may  be  issued  at  any 
time  within  five  years  after  the  entry 
of  the  judgment  by  his  personal  rep- 
resentatives, or  by  the  assignee  of  the 
judgment,  if  it  has  been  assigned,  and 
the  execution  must  be  indorsed  with 
the  name  and  residence  of  the  person 
issuing  the  same."  The  five  years 
are  computed  from  the  time  of  dock- 
eting. Kupf  er  «.  Frank,  30  Bun,  74. 
But  after  the  said  five  years  execution 
cannot  be  issued  without  leave  of 
court,  unless  an  execution  was  issued 
within  that  time,  "  and  has  been  re- 
turned wholly  or  partly  unsatisfied  or 
unexecuted"  (N.  T.  Code  Civ.  Pro., 
§  1877),  i. «.,  if  the  execution  has  been 
issued  and  thus  returned  within  the 
five  years,  no  leave  of  court  is  neces- 
sary to  issue  it  again.  Wade  «.  De 
Leyer,  4f)  KY.  Bupm:  Ot,  541.  And 
even  if  issued  (for  the  first  time)  after 
the  said  five  years  without  leave,  the 
execution  is  not  void,  but  voidable 
only  in  the  discretion  of  the  court. 
See  Wooster  ».  Wuterich,  3  .466.  N. 
a,  306. 

As  to  the  necessity  and  manner  of 
obtaining  the  leave  of  court  and  of 
the  surrogate,  before  issuing  execu- 
tion against  the  property  of  a  judg- 
ment-debtor who  has  died  since  the 
entry  of  judgment,  see  N.  T.  Code 
Civ.  Pro.,  §§  1879-1881. 

As  to  the  manner  of  issuing  and 
levying  execution  against  real  prop- 
erty or  a  chattel  real  when  ten  years 
after  the  filing  of  the  judgment-roll 
have  expired,  see,»(Z.,  §  1353. 

By  ia.,  §  1383,  "the  time  during 
which  the  person  entitled  to  enforce  a 
judgment  is  stayed  from  enforcing  it 
by  the  provision  of  a  statute,  or  by 
an  injunction  or  other  order,  or  in 
consequence  of  an  appeal,  is  not  a 
part  of  the  time  limited  *  *  *  for 
issuing  an  execution  thereupon,  or 
for  making  an  application  for  leave 
to  issue  such  an  execution." 

By  id. ,  §  1490,  an  execution  against 
the  property  of  a  judgment-debtor 
cannot  be  issued  without  leave  of  the 


court  while  an  execution  against  his 
person,  issued  in  the  same  action,  re- 
mains unreturned.  See,  also,  id., 
§§  1491-1495  for  other  provisions  as 
to  the  issue  of  an  execution  against 
the  property  of  a  judgment-debtor  in  ' 
a  case  where  an  execution  against  his 
person  has  been  issued. 

Under  ja!.,§  1839,  "  an  execution 
may  be  issued  in  the  name  of  an  ex- 
ecutor or  administrator,  in  his  repre- 
sentative capacity,  upon  a  judgment 
recovered  by  any  person  ■«  ho  preced- 
ed him  in  the  administration  of  the 
same  estate  in  any  case  where  it 
might  have  been  issued  in  favor  of 
the  original  plaintiff,  and  without  a 
substitution." 

Under  id.,  §§  1815, 1816,  in  case 
of  a  judgment  against  an  executor  or 
administrator  in  an  action  brought 
against  him  both  in  his  representative 
capacity  and  also  personally,  "  so 
much  of  the  judgment  as  awards  a 
sum  of  money  against  him  personally 
may  be  separately  docketed,  and  a 
separate  execution  may  be  issued 
thereupon  as  if  the  judgment  con- 
tained no  award  against  him  in  his 
representative  capacity."  Such  exe- 
cution against  him  personally  may  be 
issued  without  leave;  but  otherwise 
of  the  execution  against  him  in  his 
representative  character.  Id.,  §  1835. 
By  id.,  §  1817,  in  an  action  against 
two  or  more  executors  or  administra- 
tors representing  the  same  decedent, 
where  only  part  of  them  are  served, 
or  appear,  judgment  in  favor  of  the 
plaintiff  may  be  entered,  and  in  a 
proper  case  execution  may  be  issued 
against  all  the  defendants  as  if  all 
had  appeared. 

By  id.,  §  1374,  "  where  a  judgment 
awards  different  sums  of  money  to  or 
against  different  parties,  a  separate 
execution  may.be  issued  to  collect 
each  sum  so  awarded,  subject  to  the 
power  of  the  coiui;  to  control  the  en- 
forcement of  the  executions  upon 
motion,  where  the  collection  of  one 
execution  will  wholly  or  partly  satis- 
fy another." 

By  id.,  %  3349,  "  where  costs  are 
awarded  against  an  infant  plaintiff, 
they  may  be  collected  by  execution 
or  otherwise  from  his  guardian  ad 
litem  in  like  manner  as  if  the  latter 
was  the  plaintiff." 
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"Wheebas,  Judgment  ^  was  rendered  on  the        day  of 
one  thousand  eight  hundred  and  ,  in  the  [here  na7ne  the 

courf],  *  m  an  action  between  [naming  all  the  plaintiffs] 
plaintiffs,  and  [naming  all  the  defendants  who  are  debtors\ 
defendants,  in  favor  of  the  said  [naming  judgment  creditor  \ 
against  the  said  [naming  debtor  \  f  for  the  sum  of         dollars 
and  cents,*  %  ^s  appears  to  us  by  the  judgment-roll,  filed 

in  the  office  of  the  clerk  of  the  [city  and]  county  *  of 
[or,  of  the  court  of  ] ;  §  and  whereas  the  said 

judgment  was  duly  docketed  in  the  office  of  the  clerk  of  your 
county,'  1  on  the  day*  of  ,  in  the  year  one 

thousand  eight  hundred  and   _        [at  o'clock,  min. 

-and  if  the  execution  is  issued  out  of  a  court  other 

« Under  N.  T.  Cods  Civ.  Pro., 
§  1369  (first  clause),  "an  execution 
against  property  must,  if  the  judg- 
ment-roll is  not  filed  in  the  clerk's 
office  of  the  county  to  which  it  is  is- 
sued, specify  the  time  when  the  judg- 
ment was  docketed  in  that  county." 

As  a  matter  of  convenience,  the 
sheriff  or  clerk  of  another  county 
may  be  constituted  an  agent  to  fill  a 
blank  in  an  execution  so  as  to  accu- 
rately designate  the  time  when  the 
judgment  was  docketed  in  that  coun- 
ty. See  Chase  ».  Ostrom,  {Wise, 
Jan.,  1881)  7  Northwestern  Sep.,  399, 
where  it  was  held  that  a  county  clerk 
to  whom  the  transcript  of  a  judgment 
rendered  and  docketed  in  another 
county  has  been  sent  by  the  party  or 
attorney  obtaining  such  judgment, 
together  with  an  execution  thereon 
duly  signed  and  filled  out,  except  the 
dates  of  filing  such  transcript  andi 
docketing  such  judgment  by  him,, 
and  with  directions  to  file  the  trans- 
cript, docket  the  judgment,  and  thea 
fill  the  blanks  in  the  execution  and.' 
deliver  the  same  to  the  sheriff,  may 
act  as  the  clerk  or  agent  of  the  party 
or  attorney  giving  such  directions  in 
so  doing;  and  if  he  does  so  act  the 
execution  will  be  deemed  issued  as  of 
the  date  when  it  is  delivered  to  j  the 
sheriff. 


'  By  N.  Y.  Code  Civ.  Pro.,  §  1366 
(first  clause),  "  an  execution  must  in- 
telligibly describe  the  judgment, 
stating  the  names  of  the  parties  in 
whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which 
the  judgment  was  rendered." 

In  Reid  «.  Stegman,  15  Abl.  N.  C, 
432,  where  a  judgment  was  rendered 
against  the  Board  of  Commissioners 
or  Charities,  &c.,  consisting  of  three 
persons  named,  it  was  held  (affirming 
judgment  in  favor  of  sheriff  in  action 
for  non-return  of  execution)  that  an 
execution  thereon  against  the  three 
persons  naxa.eA.indwidvMly  was  unau- 
thorized and  void,  and  that  the  sheriff 
was  justified  in  his  refusal  to  execute 
it,  even  though  regular  upon  its 
face. 

^Bj  KT.  Code  Civ.  Pro.,  §  1368 
(last  clause),  if  all  the  parties  against 
whom  a  judgment  for  a  sum  of 
money,  or  directing  payment  of  a 
sum  of  money,  is  rendered,  are  not 
judgment-debtors,  the  execution 
thereon  must  .show  who  is  the  judg- 
ment-debtor. 

8  By  id.,  §  1368  (first  clause),  "  an 
execution  issued  upon  a  judgment  for 
a  sum  of  money,  or  directing  the  pay- 
ment of  a  sum  of  money,  must  specify 
in  the  body  thereof  the  sum  recov- 
ered or  directed  to  be  paid,  and  the 
sum  actually  due  when  it  is  issued." 
*  By  id.,  §  1366  (second  clause),  an 
execution  upon  a  judgment  rendered 
in  the  Supreme  Court  must  state  the 
county  in  which  the  judgment-roll  is 
filed. 

'  See  note  on  what  county  execu- 
tion may  issue  to  (bekm). 


Note  on  the  county  to  which  exemtion 
may  issue. — Under  id. ,  §  1365, "  an  exe- 
cution against  property  can  be  issued 
only  to  a  county  in  the  clerk's  office  of 
which  the  judgment  is  docketed ; " 
and  as  by  §  3347  (subd.  10)  this,  re- 
quirement applies  to  anj  couit  of 
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record,  it  was  held  in  Disosway  v. 
Hay  ward,  1  Dem.,  175,  that  the  de- 
cree of  a  surrogate  directing  the  pay- 
ment of  money  must  first  he  docketed 
in  the  county  clerk's  oiBce  hefore  an 
execution  thereon  can  he  issued  hy 
the  surrogate  or  the  clerk  of  his  court 
to  the  sheriff  of  the  surrogate's  own 
county ;  and  that  an  execution  against 
property,  issued  without  such  dock- 
eting, is  irregular,  and  must  be  set 
aside  on  motion.  In  Roof  v.  Meyer, 
8  Civ.  Pro.  B.  (Browne),  60,  there  is 
a  dielum  of  the  city  court  of  New 
York  that  an  execution  would  be  suf- 
ficient to  sustain  a  levy  upon  personal 
property  whether  a  transcript  was 
filed  in  the  county  clerk's  oflSce  or 
not;  and  it  has  been  held  that  prior  to 
1880  the  statutes  relating  to  the  Ma- 
rine Court  of  the  city  of  New  York 
(the  present  City  Court  of  New  York) 
did  not  require  any  transcript  of  any 
judgment  rendered  in  that  court  to  be 
filed  in  the  county  clerk's  office  before 
a  valid  execution  could  issue.  See 
the  recent  case  of  Dunham  «.  Reilly, 
47  Hun,  341,  so  holding  (citing  stat- 
utes, and  Palmer  «.  Clark,  4  Abb,  N. 
C,  25),  but  clearly  intimating  and  as- 
suming that  the  repeal  of  certain  stat- 
utes and  the  adoption  of  the  second 
part  of  the  Code  (containing  §  3347, 
subdiv.  10)  in  1880,  changed  the  law 
in  that  respect  as  to  that  court. 

And  it  would  seem  that  in  view  of 
the  positive  language  of  §§  1365  and 
3347  (subd.  10)  of  the  Code,  the  only 
safe  practice  is  to  file  a  transcript  and 
docket  the  judgment  in  the  county 
clerk's  office  of  the  county  to  the 
sheriff  of  which  an  execution  against 
property  is  to  be  issued  upon  any 
judgment  of  the 'City  Court  of  New 
York,  or  of  the  Court  of  Common 
Pleas,  or  of  the  Superior  Court  of  the 
city  of  New  York  or  the  City  Court 
of  Brooklyn,  or  other  court  of  record, 
unless  the  judgment  is  alrea.dy  dock- 
eted there,  as  may  be  the  case  in  a 
supreme  or  county  court  action.  By 
a  special  provision,  however,  in  the 
act  for  the  organization  of  the  city 
court  of  Yonkers  (a  court  of  record), 
an  execution  from  that  court  may- 
issue  directly  to  the  sheriff  of  West- 
chester county  without  the  filing  of  a 
transcript  or  docketing  the  judgment 
intheusffleeiof  the  county  clerk.    See 


Prime  «.  Anderson,  39  Hun,  644,  so 
holding  and  affirming  an  order  deny- 
ing motion  to  vacate  supplementary- 
proceedings  based  upon  the  return  of 
such  an  execution  unsatisfied. 

But  an  execution  against  the  per- 
son maj  be  issued  to  any  county  ir- 
respective of  the  county  where  the 
judgment  is  docketed.  N.  T.  God-e 
Oil}.  Pro.,  %  1365;  and  see,  also,  Form 
No.  2033,  p.  1089  of  this  Vol. 

By  this  section  also  (§  1865)  "ex- 
ecutions upon  the  same  judgment 
may  be  issued  at  the  same  time  to 
two  or  more  different  counties  "  after 
the  judgment  has  been  docketed  in 
such  counties.  So,  too,  by  N.  T.  Oode 
Civ.  Pro.,  §§  1364,  1365,  378  and  347, 
an  execution  against  property  upon 
a  judgment  of  a  superior  city  court 
or  a  county  court  may  issue  to  the 
sheriff  of  any  county  in  the  State, 
after  the  judgment  has  been  docketed 
in  the  clerk's  office  of  that  county; 
and  by  id.,  §§  338  and  339,  an  exe- 
cution upon  a  judgment  of  the  city 
court  of  New  York  must  be  directed 
to  and  executed  by  the  sheriff,  and 
where  the  judgment  is  "for  a  sum 
exceeding  twenty-five  dollars,  may  be 
issued  out  of  the  court,  tested  in  the 
name  of  the  chief  justice  thereof,  to 
the  sheriff  of  any  county  wherein  the 
judgment  has  been  duly  docketed." 

So,  also,  an  execution  upon  a  sur- 
rogate's decree,  directing  the  payment 
of  a  sum  of  money,  may  issue  to' any 
county  in  the  State  after  the  decree 
has  been  docketed  in  the  county 
clerk's  office  of  that  county.  See 
Disosway  v.  Hayward,  1  Dem.,  175 
(above),  citing  N.  Y.  Code  Cio.  Pro., 
§§  1365, 1369,  3553  and  3554,  which 
latter  section  see  cited  below  as  to 
other  requisites  of  an  execution  upon 
such  a  decree. 

But  these  provisions  of  8  1365 
(above)  as  to  executions  issumg  to 
counties  other  than  the  one  in  which 
the  judgment  was  rendered,  apply 
only  to  an  execution  upon  a  judg- 
ment of  a  court  of  record  (id.,  %  3347, 
subd.  10);  and  an  execution  upon  a 
justice's  judgment  or  a  judgment  of 
a  district  court  of  the  city  of  New 
York  cannot  be  issued  in  any  county 
other  than  the  one  in  which  the  judg- 
ment was  rendered,  until  a  transcript 
has  been  filed  and  the  judgment  dock- 
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than  that  in  which  the  judgment  was  rendered,  add :  upon  a 
transcript  on  that  day  duly  iiled  with  said  last  mentioned 
clerk ']  ;  and  whereas  the  sum  of  dollars  and  cents 


with  interest,^  from  the 


day  *  of 
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eted  in  the  clerk's  office  of  the  county 
in  which  the  judgment  was  rendered, 
and  also  a  transcript  of  such  docket 
has  been  obtained  from  such  county 
clerk  and  filed  in  the  county  clerk's 
office  of  such  other  county;  and  then 
the  execution  (having  the  requisites 
specified  in  §  1367  of  the  Code)  must 
be  issued  by  the  clerk  of  such  other  • 
county  out  of  the  county  court  of  his 
county  to  the  sheriff  thereof.  N.  T. 
Code  Oiv.  Pro.,  g§  3017-3032.  3043, 
and  JV.  Y.  City  Oonsolidation  Act  of 
1883,  §§  1393,  1397  and  1403.  And 
the  Court  of  Common  Pleas  for  the 
city  and  county  of  New  York  is  to 
be  deemed  a  county  court  within  the 
meaning  of  these  provisions  as  to 
justices'  courts.  See  Gray  «.  Lieben,  8 
■  Oiv.  Pro.  B.  (Browne),  48,  holding  in  ef- 
fect that  where  an  execution  is  to  be  is- 
sued to  New  York  county  upon  a 
justice's  judgment  rendered  in  an- 
other county,  the  county  clerk  of 
New  York  county  (after  the  filing  in 
his  office  of  a  transcript  of  the  docket 
of  such  judgment  in  such  other  coun- 
ty clerk's  office)  must  issue  the  execu- 
tion out  of  the  Court  of  Common 
Pleas  for  said  county;  and  that  an 
order  for  the  examination  of  a  judg- 
ment-debtor must  be  set  aside  when 
(as  in  that  case)  founded  upon  the  re- 
tmn  of  an  execution  (unsatisfied)  that 
has  been  improperly  issued  in  such  a 
case  out  of  the  Supreme  Court,  and 
tested  in  the  name  of  the  presiding 
justice  thereof  in  New  York  county. 
In  Vedder  v.  Lansing,  44  Sun, 
690,  it  was  held  (citing  Code  Civ. 
Pro.,  §  847,  among  others)  that  the 
county  clerk  of  the  county  in  which 
a  justice's  judgment  has  been  ren- 
dered might  issue  the  execution  out 
of  the  county  court  of  his  county  to 
the  sheriff  of  another  county  in  the 
clerk's  office  of  which  the  judgment 
had  also  been  docketed,  and  that  too 
even  though  the  execution  was  prop- 
erly issuable  by  the  clerk  of  such 
other  county  under  Code  Civ.  Pro., 
§§  3033  and  3043.  But  there  was  a 
dissenting  opinion,  and  it  is  to  be  ob- 
served that  in  this  case  the  execution 


was  issued  (after  a  period  of  five 
years)  pursuant  to  leave  of  court, 
which  (under  id.,  §  3033)  had  to  be 
obtained  from  the  county  court  of 
the  county  in  which  the  judgment 
had  been  rendered. 

>  By  N.  T.  Code  Civ.  Pro.,  %  1367, 
"  where  an  execution  is  issued  out  of 
a  court  other  than  that  in  which  the 
judgment  was  rendered,  upon  filing  a 
transcript  of  the  judgment  rendered 
ia  the  latter  court,"  the  execution 
"must  also  specify  the  clerk  with 
whom  the  transcript  is  filed,  and  the 
time  of  flUng,  and  it  must  be  made 
returnable  to  that  clerk;"  and  "if 
the  judgment  was  rendered  in  a  jus- 
tice's court,  it  must  specify  the  jus- 
tice's name;  and  it  must  omit  the 
specification  respecting  the  filing  of 
the  judgment-roll.  These  provisions 
(of  §  1367)  apply  to  executions  upon 
such  judgments  as  those  of  justices' 
courts  (and  also  of  the  justices'  courts 
of  Albany  and  Troy,  and  the  munic- 
ipal court  of  the  city  of  Eochester), 
where  the  execution  is  issued  out  of  a 
county  court  by  the  county  clerk 
upon  the  filing  of  a  transcript  of  such 
a  judgment  and  the  docketing  thereof 
in  his  office  under  id.,  §§  3017-3033, 
3043,  8335  and  3336;  and  also  to  exe- 
cutions issued  out  of  the  Court  of 
Common  Pleas  for  the  city  and  coun- 
ty of  New  York  by  the  county  clerk 
to  the  sheriff  of  that  county  upon 
judgments  of  the  district  courts  of 
said  city,  upon  the  filing  of  a  trans- 
cript and  docketing  such  a  judgment 
in  his  office;  and  also  to  executions 
issued  out  of  a  county  court  by  a 
county  clerk  in  a  countjr  other  than 
New  York  upon  such  a  district  court 
judgment  upon  the  filing  in  his  office 
of  a  transcript  furnished  by  the  coun- 
ty clerk  of  New  York  coimty  upon  the 
docketing  of  such  a  judgment  in  his 
office.  See  id.,  %  3330  (and  the  sec- 
tions of  the  Code  therein  referred  to), 
and  also  N.  7.  City  Consolidation  Act 
of  1882.  §S  1393,  1397  and  1403. 

2  See  W.  r.  Code  Civ.  Pro.,  §  1311, 
and  next  note  (below). 

3  By  id.,  §  1368  (second  clause). 
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actually  due  thereon :  *  ||  Therefore,  we  command  you,  that 
you  satisfy  the  said  judgment  **  out  of  the  personal  property 
of  the  said  judgment-debtor^  [or,  said  judgment-debtors,  or 
either  of  them 'J  in  your  county;  and  if  suflScient  personal 
property  cannot  be  found,  then  out  of  the  real  property  in 
your  county  belonging  to  said  judgment-debtor  [or  if  there 
are  several :  said  judgment-debtors,  or  either  of  them],  at  f  f 


the  execution  may  specify  a  day  from 
which  interest  upon  the  sum  due  is  to 
be  computed,  in  which  case  the  sher- 
iff must  collect  interest  accordingly 
until  the  sum  is  paid.  See  Todd  d. 
Botchford,  86  N.  T..  617  (affi'g  34 
Hun,  495),  holding  that  where  an  ex- 
ecution omits  to  give  directions  as  to 
the  collection  of  mterest  (under  Code 
CvB.  Pro.,  §  1368),  it  is  satisfied  when 
the  amount  of  the  judgment  is  col- 
lected, and  that  no  second  execution 
can  be  issued  to  collect  the  interest, 
and  that  it  is  error  to  deny  a  motion 
to  set  aside  such  a  second  execution. 

'By  id.,%  1368  (first  clause),  "an 
execution  issued  upon  a  judgment  for 
a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  must 
specify  in  the  body  thereof  the  sum 
recovered  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is  is- 
sued." 

«  By  N.  T.  Code  Civ.  Pro.,  %  1369 
(second  clause),  an  execution  aga/inst 
property  "  must  (except  in  a  case 
where  apeoial  promsion  is  ofherwise 
made  hy  law)  substantially  require  the 
sheriff  to  satisfy  the  judgment  out  of 
the  personal  property  of  the  judg- 
ment-debtor, and  if  sufiicient  person- 
al property  cannot  be  found,  out  of 
the  real  property  belonging  to  him,  at 
the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the 
county,  or  at  any  time  thereafter." 
But  such  "special  promsion  is  other- 
wise inade  by  law  "  \)yid.,%  1377,  in 
the  case  of  an  execution  upon  a  judg- 
ment by  confession  where  a  part  only 
of  the  debt  is  due;  and  by  §  1370 
where  an  attachment  has  been  levied ; 
and  by  §  1371  in  case  of  "an  execu- 
tion against  real  or  personal  property 
in  the  hands  of  an  executor,  adminis- 
trator, heir,  devisee,  legatee,  tenant  of 
real  property,  or  trustee;"  and  by 
§  1383  in  case  of  an  execution  against 
the  property  of  one  or  more  surviving 


judgment-delitors;  and  by  §  1433  in 
case  of  an  execution  upon  a  judgment 
recovered  for  a  "mortgage  debt,  or 
any  part  thereof ; "  and  by§  1835  in 
case  of  an  execution  issued  "  upon  a 
judgment  for  a  sum  of  money  against 
an  executor  or  administrator  m  his 
representative    capacity;"    and    by 
§  1883  in  case  of  an  execution  upon  a 
"judgment    recovered    against    the 
sheriff  and  any  of  his  sureties  in  an 
action"  upon  his  official  bond;  and 
by  §  1931  in  case  of  an  execution 
upon  a  judgment  rendered  in  an  ac- 
tion against  an  unincorporated  asso- 
ciation; and  by  §  1931  in  case  of  an 
execution  against  certain  public  offi- 
cers;   and  by  f;§  1934  and  1935  in 
case  of  an  execution  upon  a  judg- 
ment rendered  against  two  or  more 
defendants    jointly    indebted    upon 
contract   where   the    summons   had 
been  served  upon  one  or  more,  but 
not  upon  all  of  the  defendants;  in  all 
of  which  cases  the  particular  sections 
of  the  Code  thus  referred  to  should 
be  examined  to  determine  what  par- 
ticular indorsements  should  be  made 
upon,  or  directions  given  to  the  sher- 
iff in,  the  execution  proper  for  each 
case,   although  all  these  executions 
against  property  are  in  other  respects 
substantially  the  same  in  form.     See 
Nos.  3013  to  3033,  pp.  1075-1077,  of 
this  Volume,  for  examples  of  such 
special  indorsements.     As  to  the  ne- 
cessary directions  to  be  contained  in 
an  execution  for  the  delivery  of  the 
possession  of  a  chattel,  or  real  proper- 
ty, or  in  an  execution  against  the  per- 
son, see  N.  Y.  Code  Civ.  Pro.,  %  1373, 
1373, 1731,  and  Forms  Nos.  3006, 3008, 
and  notes  thereto,  pp.  1070, 1071,  and 
Form  2033,  p.  1089,  of  this   Vol- 
ume. 

*  It  is  not  essential  to  name  all. 
See  note  3  to  Form  3013,  and  Kuck- 
man  v.  Decker,  28  N.  J.  JSq.,  5. 
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the  time  when  the  said  judgment  was  so  docketed  in  your 
county,  or  at  any  time  thereafter,  in  whose  hands  soever  the 
same  may  be,  Xt  and  return  this  execution,  within  sixty  days 
after  its  receipt  by  you,i  to  the  clerk  of  the  [city  and]  county 
of  [or,  of  the  court  of  —specif '^mg  the  clerk 

with  whom  the  Judgment-roll  was  fled,  unless  the  execution 
was  issued  out  of  a  court  other  than  that  in  which  the  judg- 
tmnt  was  rendered,  in  which  case  specify  the  clerh  with  whom 
the  transcript  was  fled,  as  above  indicated']. 


'  Under  Jf.   T.   Code    Ci-B.  Pro., 
§§  1366,  1367,  every  execution  must 
require  the  sheriff  to  return  it  within 
sixty  days  after  the  receipt  thereof  to 
the  clerk  with  whom  the  judgment- 
roll  is  filed,  except  when  issued  out 
of  a  court  other  than  that  in  which 
the  judgment  was  rendered  (as  in  the 
case  of  the  inferior  courts  specified 
in  note  1,  p.  1061,  above),  in  which 
case  it  must  be  made  returnable  to 
the  clerk  with  whom  the  transcript 
is  filed,  and  who  (under  N.  T.  Code 
Civ.  Pro.,  §§  3017,  3043,  3230,  &c.), 
issues   the    execution    in   question. 
Hence,  in  Schwartz  et  al.  v.  Lewis 
{N.  r.  DaUy  Register,  Oct.  6,  1886), 
where  an  execution  against  property 
was  issued  out  of  the  Supreme  Court 
in  New  York  county  to  the  sheriff 
of  King's  county,  it  was  held  that 
(under  Code  Civ.  Pro.,  §  1366)  the 
execution   must  be  returned  to  the 
clerk  of  New  York  county,  where  the 
judgment-roU  was  filed;  and  that  a 
return  to  the  clerk  of  King's  county 
was  not  a  return  to  the  proper  clerk 
within  the  meaning  of  the  Code,  so  as 
to  support  an  execution  against  the 
person  based  upon  such  return.    So 
held,  setting  aside  a  body  execution 
based  upon  such  a  return,  and  also 
holding  that  the  court  had  no  power 
to  permit  the  proper  return  to  be 
made  rmne  pro  tune  in  such  a  case. 
See,  also,  N.  T.  Code  Oim.  Pro.,  §  1266 
(last  clause).    And  see  id.,  §  102.  &c., 
as  to  duties  of  sheriff  in  making  re- 
turns, &c.    In  Douglas  ».  Haberstro, 
88  N.  T.,  611,  it  was  held  that  where 
a  body  execution  did  not  direct  the 
time  of  its  return,  such  an  omission 
did  not  render  the  process  void,  but 
it  was   a   mere   irregularity  which 
mi^ht  be  amended  or  disregarded, 
and  could  not  be  taken  advantage  of 


by  the  sheriff.  And  see  diotwm  to 
same  effect  as  to  any  execution,  in 
"Wright  V.  Nostrand,  94  N.  Y.,  81,  at 
p.  48.  See,  also,  Witbeck  «.  Van 
Rensselaer,  64  id.,  27,  cited  in  note  3, 
p.  1071,  as  to  return  in  case  of  an  exe- 
cution for  delivery  of  possession  of 
real  property. 

By  N.  Y.  Code  Civ.  Pro.,  §  2554, 
an  execution  against  property  to  en- 
force a  surrogate's  decree  directing 
the  payment  of  money,  "  must  be  is- 
sued by  the  surrogate  or  the  clerk  of 
the  surrogate's  court  under  the  seal 
of  the  court,  and  must  be  made  re- 
tnrnahle  to  the  court,"  thus  forming 
another  exception  to  the  general  re- 
quirement of  §  1366  (cited  in  note  1, 
on  this  page,  above),  that  an  execution 
must  be  made  returnable  to  the  derk 
with  whom  the  judgment-roll  is  filed. 
Hence  it  was  held  in  Bingham  v. 
Burlingame,  33  Hun,  211,  that  an  ex- 
ecution issued  by  an  attorney  upon  a 
decree  of  the  surrogate,  and  tested  in 
the  name  of  one  of  the  justices  of  the 
Supreme  Court,  was  void,  because 
not  issued  by  the  surrogate  or  his 
clerk  under  the  seal  of  his  court,  as 
required  by  §  2554  of  the  Code.    But 
this  section  (§  2554)  also  provides  that 
"  in  all  other  respects  the  provisions  " 
of  the  Code  "relating  to  an  execu- 
tion against  the  property  of  a  judg- 
ment-debtor, issued  upon  a  judgment 
of  the  Supreme  Court  and  the  pro- 
ceedings to  collect  it,  apply  to  an  ex- 
ecution issued  from  the  surrogate's 
court  and  the  collection  thereof,  the 
decree  beingf  or  that  purpose  regarded 
as  a  judgment;  except  that"  supple- 
mentary proceedings,    "if   founded 
upon  such  a  decree,  must  be  taken  as 
if  the  decree  was  a  judgment  of  the 
county  court,  or,  in  the  city  of  New 
York,  of  the  Court  of  Common  Pleas." 
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Witness,^  Hon.  [here  name  cmy  jusUoe^  of  the  Supreme 
Court,  if  the  execution  is  issued  from  that  court,  adding:] 
justice  of  our  said  court  [or  if  from  another  court,  name  any 
judge  thereif,  adding :  judge  of  our  said  court],  at  , 

the  day  of  ,  18    . 

[Seal  <f  court^  when  execution  is  issued 
hy  a  county  clerk.'] ' 
»  [Signature*  and  office  address  of], 

Attorney  for  [creditor]. 
[Or  where  execution  must  he  issued  hy  a 
county  cleric — signature  of]. 

County  Clerk  of  county. 


'  By  S.  Y.  Code  Civ.  Pro.,  §  1364, 
"  an  execution  is  the  process  of  the 
court  from  which  it  is  issued,"  and 
therefore  (under  id.,  §§  32, 23  and  24) 
it  "must  be  in  the  name  of  the  peo- 
ple of  the  State; "  and  when  "  issued 
cut  of  a  court  of  record,"  must  be 
tested  in  the  name  of  a  judge  of  the 
court  on  any  day,  and  must,  before 
the  delivery  thereof  to  the  sheriff  to 
be  executed,  be  subscribed  or  indorsed 
with  the  name  of  the  attorney  for  the 
party_  or  person  at  whose  instance  it 
was  issued,  or  with  the  signature  of 
the  county  clerk  when  issued  by  him 
under  id.,  §g  3017, 3043  and  3220,  &c.; 
but  when  thus  subscribed  or  indorsed, 
the  execution  is  "not  void  or  void- 
able by  reason  of  having  no  seal  or  a 
wrong  seal  thereon,  or  of  any  mistake 
or  omission  in  the  teste  thereof,  or  in 
the  name  of  the  clerk,  unless  it  was 
issued  by  special  order  of  the  court." 
See  Douglas  ®.  Haberstro,  88  JT.  Pi, 
611,  holding  that  the  entire  omission 
of  a  teste  does  not  render  the  process 
void,  but  is  a  mere  irregularity  which 
may  be  amended  or  disregarded,  and 
cannot  be  taken  advantage  of  by  a 
sheriff,  either  in  his  official  character 
or  as  bail.  See,  also,  Wright  v.  Nos- 
trand,  94  id.,  31,  at  pages  47  and  48, 
for  a  dictum  to  the  same  effect,  to- 
gether with  authorities  on  amendable 
defects  in  executions. 

'  This  is  not  the  judge's  signature. 
The  attorney  inserts  the  name. 

'  No  seal  was  necessary  under  the 
old  Code.  See  If.  T.  Code  Pro., 
§§'286  and  389  (first  clause).  And 
doubtless  no  cha'uge  in  the  law  was 
intended  in  the  new  Code.  See 
Throop's  Note  to  ilT.  F.  Code  Giti.Pro., 


%  1364.    But  under  |§  1366  and  34  of 
the  New  Code  of  Civil  Procedure  a 
seal  would  seem  to  be  proper,  and  es- 
pecially so  when  the  execution  is  is- 
sued by  a  county  clerk;  yet,  when 
the  execution  is  issued  by  the  attor- 
ney, the  practice  now  (as  formerly 
under  the  old  Code)  is  to  omit  the 
seal,  and  (under  §  24)  such  omission 
does  not  render  the  execution  void, 
or  even  voidable,  unless  it  is  "issued 
by   special    order    of    the    court." 
Whether  an  order  granting  leave  to 
issue  an  execution  is  such  a  ' '  special 
order "'  within  the  meaning  of  that  sec- 
tion does  not  seem  to  have  been  passed 
upon  by  the  courts.    It  would  be  safe 
practice  to  add  a  seal  in  such  a  case. 
Compare  the  following  cases,  which 
construe  substantially  the  same  pro- 
vision of  law  in  the  Judiciary  Act  of 
1847  (£.  1847,  c.  380,  §  57),  and  hold 
that  a  commission  to  take  testimony 
out  of  the  Statp  must  be  sealed,  be- 
cause it  is  a  process  that  does  not  is- 
sue of  course,  but  upon  a  special  or- 
der of  the  court  upon  motion.    Whit- 
ney «.  Wyncoop,  4  Alb.  Pr.,  370; 
Tracy  v.  Suydam,  30  Ba/rb..  110,  115 
(where  the  court  said :  "  The  Judici- 
ary Act  of  1847  only  dispensed  with 
the  seal  in  respect  to  process  which 
issues  of  course,  without,  any  applica- 
tion to  the  court");  Ford  n.  Williams, 
24  N.  T.,  359;  and  see  Mason  &  Ham- 
lin Organ  Co.  ®.  Pugsley,  19  Sun, 
382,  holding  a  seal  necessary  to  such 
a  commission  imder  the  New  Code, 
because  (per  euriam)  "the  Code  of 
Civil  Procedure  (§  24)  has  effected  no 
change  of  the  law  in  this  particidar." 
*  See  note  1  on  IMs  page.    The 
execution  should  be  signed  and  is- 
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{^Always  file  a  t/rcmscrvpt  of  the  judgment  of  any  cowtt  of 
record  {or  decree  of  surrogates  court  for  payment  of  money) 
in  the  clerlS s  office  of  the  county  to  the  sheriff  of  which  the 
execution  against  property  is  to  he  issued,  if  not  already  there 
docketed,  so  that  the  judgment  {or  decree)  shall  he  docketed 
therein  hefore  execution,  hecause,  under  N.  Y.  Code  Oiv.  Pro., 
'  §  1365,  "  an  execution  against  property  can  he  issued  only  to  a 
county  in  the  clerTis  office  in  which  the  judgment  is  doclceted.''^'\ 

Form  No.  2000. 

Execution  against  property '  from  a  county  court,  or  the  New  York 
Common  Pleas,  upon  a  judgment  rendered  in  a  court  of  a  justice 
of  the  peace,"  or  in  a  district  court '  of  the  city  of  New  York,  or 
in  a  justice's  court  of  a  city.* 

[File  a  transcript  o/nd  docket  the  judgment  {of  the  justice's 
court,  or  district  court,  or  justice's  court  of  a  city)  in  the  clerKs 

sued  by  the  attorney  of  record  for  the  See  special  note  on  pp.  1059-1061, 

judgment-creditor,  but  may  be  issued  and  note  l.p.  1061,  as  to  when  an  ex- 

%j  an  authorized  attorney  other  than  ecution  mist  be  issued  by  the  county 

the  one  by  whom  the  judgment  was  clerk.    As  to  whether  an  execution 

reeovered.    See  Vol.  I,  pp.  409,  410;  issued  by  an  attorney,  when  it  ought 

and  Cook  v.  Dickerson,  1  Duer,  679;  to  have  been  issued  by  a  county  clerk, 

and  Ovoronhe  ».  Terry,  17  WeeMy  Is  void  or  merely  voidable,  and  sub- 

IHj..  503  (mem.,  s.  c,  under  the  name  ject  to  amendment,  compare  Hill  v. 

of  O'Rotirke  «.  Terry,  in  30  Hun,  Haynes,  54  JV.  Z,  153  (arising  under 

■231),  in  which  latter  case  there  is  a  old  Code);  and  Ovoronhe  v.  Terry,  17 

dictum  that  the  party  himself  may  is-  Weekl^f  Big.,  503;  and  Throap's  Note 

sue  the  execution    "or  any  person  tolf.  Y.  Oode  Civ.  Pro.,  %30V7. 

being  an  officer  of  the  court,  and  act-  '  See  Form  No.  1999,  p.  1057,  and 

idg  for  him  and  at  his  request;"  and  notes  thereto.    See  iV.  T.  Code  Cvt. 

the  case  holds  that  the  entire  omission  Pro.,  p§  3023,  3220,  and  notes  3  and  4 

'of  any  signature  (such  as  required  by  (S«tow),  as  to  what  court  to  apply  to 

g  84  of  the  Code)  does  not  render  an  when  leave  to  issue  this  execution  is 

execution  void,  but  at  mqst  only  void-  necessary. 

able,  and  that  it  may  be  amended.  So  ,      An  execution  for  the  delivery  of 

held  reversing  .an  order  denying  a  the  possession  of  a  chattel  upon  a 

motion  to  amend  two  executions  hav-  judgment  rendered  in  one  of  these 

ing  no  signatures.     That  an  indorse-  inferior  courts  (where  the  chattel  ex- 

ment  of  the  si^ature  is  equivalent  to  ceeds  twenty -five  dollars  in  value)  may 

a'  subscription  of  the  execution,— see  be  issued  from  such  a  court  of  record 

Eeilner  «.  Walsh,  47  Bwper.  Ct.  (J.  &  in  substanfially  the  same  manner;  and 

5.),  269.    When  the  execution  is  is-  the  necessary  changes  (here  indicated) 

sued  by  an  attorney  other  than  the  may  be  readily  made  in  Form  No. 

one  of  record,  no  formal  order  of  2006,  p.  1069,  of  this  Volume.    See 

Substitution  is  necessary.    See  Thorp  N.-T.  Code  Civ.  Pro.,  %§  3019,  3320, 

s.  Fowler,  5  Cow.,  446,  cited  in  Rob-  3225,  3326,  and  N.  T.  City  Cons.  Act 

•  iiison  V.  Brenhan,  90  N.  T.,  208,  which  of  1882,  §§  1394, 1397  and  1403. 

latter  case  holds  that  an  assignment  *  IT.  T.  Code  Civ.  Pro.,  §§  3017, 

of  a  judgment  after  issue  of  execution  3043.       „  „„„„       ,  ^r -^  ^v    /y 

operates  as  A.  revocation  of  the  attor-  "  -^^^-g  3330  and  NT.  City  Com. 

ney's  authority  thereafter  without  the  Act  of  1882,  §§  1392,1397  and  1403. 

'  entey  of  any  formal  order.  "  Such  as  the  justices  courts  of  Al- 
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office  of  the  county  in  which  the  judgment  was  rendered;  ^  then 
oltainfrom  such  clerh  a  transcript  of  such  docket  and  Uhewise 
file  it  in  the  olerTc^s  office  of  any  other  county  in  which  the 
execution  is  to  he  issued.^ 

[Execution  as  in  Form  1999,  p.  1057,  except  that  at  the  * 
insert:^]  held  by  [naming  A*ot*],  justice  of  the  said  court. 
[And  omAf^the  clause  as  to  judgjnent-roll  ietween  the  %  omd 

the%:\ 

[The  county  clerKs  signature  at  the  end  is  the  only  one 
necessary,  jf.  Y.  Code  Civ.  Pro.,  §§  3017,  3043,  3220,  3225 
and  3226.  See  also  JV.  Y,  City  Consolidation  Act  of  1 882, 
§§  1392,  1397  and  1403.] 

[Such  an  execution  can  J>e  issued  only  ly  the  county  clerh 
of  the  county  {in  which  the  l&vy  is  to  he  made)  out  of  his 
own  cownty  court^  {or,  in  the  city  of  New  Yorh^  out  of  the 
Court  of  Vommon  Pleas''  for  said  city)  to  the  sher%ff^  of 


bany  and  Troy.  N.  Y.  Code  Civ. 
Pro.,  §  3325.  Or,  a  judgment  ren- 
dered in  the  municipal  court  of  tlie 
city  of  Rocliester.    Id.,  §  3226. 

1  Id.,  p§  3017,  3230,  3325,  3336, 
and  N-  T.  City  Consolidation  Act  of 
1883,  §§  1892,  1394  and  1403.  But 
■where  a  judgment  has  been  rendered 
against  any  marshal  or  his  sureties  in 
any  of  the  said  district  courts,  the 
transcript  thereof  must  be  fllefl  in  the 
oiEce  of  the  clerk  of  the  Court  of 
Common  Pleas  for  the  city  and  coun- 
ty of  New  York,  and  the  judgment 
must  then  be  enforced  like  other  judg- 
ments of  that  court,  by  issuing  the  ex- 
ecution to  the  sherifE  of  that  county, 
and  the  execution  must  be  made  re- 
turnable to  the  clerk  of  that  court. 
See  id.,  §8  1398  and  1703. 

2  N.  Y.  Code  Civ.  Pro.,  %  3033,  and 
see  the  sections  of  the  Code  and  of  the 
Consolidation  Act  cited  in  the  last 
note  (abow). 

Upon  such  filing,  jurisdiction  is 
presumed  in  f  avorof  such  a  judgment 
for  purposes  of  issuing  execution 
thereon,  but  not  for  the  purpose  of 
bringing  an  action  on  such  a  judg- 
ment. See  Agar  «.  Tibbets,  45  Bun, 
53,  where  it  was  so  held  isweversing  a 
judgment  in  favor  of  aplaintiflE  where 
the  transcript  did  not  disclose  juris- 
diction of  the  person  of  the  defend- 
ant. 

'  But  if  the  judgment  is  for  a  sum 


less  than  twenty -five  dollars,  exclusive 
of  costs,  the  direction  to  satisfy  the 
judgment  out  of  the  real  property  of 
judgment-debtor,  must  be  omitted. 
iV.  Y.  Code  Civ.  Pro.,  §§  8017,  3043. 

*  Id.,  §  1367. 
"Id. 

'  if.  F.  Code  Civ.  Pro.,  §§  8017, 
3032, 3043,  and  citations  referred  to  in 
last  note  (above).  In  Vedder  v.  Lan- 
sing, 44  Sun,  590,  it  was  held,  how- 
ever, that  the  clerk  of  the  cotmty 
where  the  judgment  was  rendered 
might  also  issue  execution  to  another 
county  in  which  the  judgment  has 
been  also  docketed ;  but  it  is  to  be 
noted  that  this  was  a  case  where  leave 
had  to  be  obtained  to  issue  the  execu- 
tion, from  'the  county  court  of  the 
county  where  the  judgment  was  ren- 
dered, under  §  3033  of  the  Code. 

'  This  court  is  deemed  to  be  a 
county  court  within  the  meaning  of 
the  provisions  of  the  Code  cited  as  to 
justices'  courts,  so  that  whore  an  exe- 
cution is  to  be  levied  in  New  York 
county  upon  a  justice's  judgment 
rendered  in  another  county,  the  coun- 
ty clerk  of  New  York  county,  upon 
the  filing  in  his  office  of  a  transcript 
of  the  docket  of  such  a  judgment  in 
such  other  county  clerk's  office,  must 
issue  the  execution  as  out  of  the  Court 
of  Common  Pleas  for  the  city  and 
county  of  New  York. 

*  111  case  of  a  district  court  judg- 
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his  own  cmmty,  who  must  make  his  return  wpon  the  execution 
to  such  oler1c}~\ 

Form  No.  2001. 

Execution  against  property  where  attachment  haS  been '  levied  and 
debtor  was  personally  served  within  the  State,  or  appeared,^  or 
(being  a  resident  and  absconding  or  concealed  *)  was  served  by 
publication.' 

\_As  in  Form  1999,  p.  1057,  mhstilmting  instead  of  the 
words  hetween  the  **  a/nd  the  ff]  out  of  the  personal  property 
of  the  said  judgment-debtor  heretofore  attached  by  you  in  this 
action,  and  if  that  is  insufficient,  out  <X.  the  other  personal 
property®  of  the  said  judgment-debtor ;  if  both  are  insuffi- 
cient, out  of  the  real  property  of  the  said  judgment-debtor  so 
attached,  and  if  that  is  insufficient,  out  of  the  real  property 
belonging  to  said  judgment  debtor  at  the  time  when  the 
judgment  was  docketed  in  the  clerk's  office  of  your  county,  or 
at  any  time  thereafter.' 

{Indorsement  accordingly.    See  Form  2012,  p.  1075.] 

Form  No.  2002. 

Execution  against  property,  where  attachment  had  been  levied  and 
debtor  is  a  non-resident,  or  a  foreign  corporation,  and  has  not 
been  served  personally  within  the  State,  and  has  not  appeared." 

[As  in  Form  1999,  p.  1057,  substituting  for  the  words 

meat,  the  judgment-creditor  has  the         *,That  this  Form  and  not  Form 

option  to  have  the  execution  issued  by  2003'  must  be  used,  see  Place  v.  Eiley, 

the  clerk  of  the  district  court  to  a  mar-  98  N.  F. ,  1 ;  affl'g  33  Eun,  17. 
shal,  even  after  the  judgment  has  been         '  It  was  held  in  Bogart  v.  Swezey, 

docketed  in  the  county  clerk's  oflBce.  36  Ekn,  463,  that  substituted  service  of 

K  7.  Code  Civ.  Pro. ,  ^  3330,  and  JV.  Y.  a  summons  {i.  e.,  by  posting,  &c.,  under 

Oity  OoTisolidation  Act  of  1883,  §  1393.  Code  Civ.  Pro.,  §  435)  is  not  such 

But  in  case  of  a  justice's  judgment,  service  as  is  required  \ty  id.,%  638,  to 

the  justice  has  no  power  to  issue  an  be  made  within  thirty  days  after  the 

execution  after  the  judgment  has  been  attachment.     But  there  is  good  au- 

docketed  in  the  county  clerk's  oflSce.  thority  for  a  contrary  view.    See  31 

N.  T.  Code  Cvo.  Pro.,  §  3034;  and  see  Ahb.  N.  C,  178,  note. 
Martin  41.  The  Mayor,  &c.,  of  N.  Y.,         «  The   statute    (Code    Civ.    Pro., 

11  Mb.  Pr.,  395,  399,  so  holding  un-  §  1370,  subd.  3)  must  be  strictly  fol-  , 

der  a  corresponding  provision  of  the  lowed.    See  Place  v.  Riley,  98  iv.  T., 

old  Code.  1>  so  holding,  and  setting  aside  a  sale 

'  If.  T.  Code  Civ.  Pro.,  %  1367.  and  execution  as  void  because  of  the 

°  See  Form  2005,  p.  1069,  in  case  omission  of  such  a  clause, 
the  sheriff  who  made  the  attachment         '  As  to  manner  of  satisfying  such 

has  gone  out  of  office.  an  execution,  see  N.  T.  Code  Civ..Pro., 

« See  N.  T.  Code  Civ.  Pro.,  §  1370,  §  708. 
subd  8  8  See  id.,  §  1370,  subd.  1. 
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hetween  the  **  and  ihe^^l  out  of  the  personal  property  of  the 
said  judgment-debtor  Tieretof  ore  attached  by  you  in  this  action, 
and  if  that  is  insufficient,  out  of  the  real  property  of  the 
judgment-debtor  so  attached.^ 

{Indorsement  aoodrdmgly.    See  Form  2012,  p.  1075.] 


Form  No.  2003. 

Execution  against  joint  property,  where  an  attachment  has  been 
levied,  and  the  debtors  have  appeared,  or  been  personally  served 
within  the  State." 

\A8  in  Form  1999  to  the  **,  cmd  continuing  thus;'\  out  of 
the  joint  personal  'property  of  the  said  judgment-debtors 
heretofore  attached  by  you  in  this  action,  and  if  this  is 
insufficient,  out  of  the  other  joint  personal  property  of  said 
judgment-debtors,  or  if  both  are  insufficient,  out  of  the  joint 
real  property  so  attached,  or  if  this  is  insufficient,  out  of  the 
joint  real  property  belonging  to  said  judgment-debtors  at  the 
time  when  the  judgment  was  docketed  in  the  clerk's  office  of 
your  county,  or  at  any  time  thereafter,  and  if  all  are 
insufficient,  then  out  of  the  individual  personal  property  of  the 
said  judgment-debtors,  and  either  of  them,  and  if  this  is 
insufficient,  then  out  of  the  individual  real  property  belonging 
to  either  of  the  said  judgment-debtors  at  [conchid'ing  as  in 
Form  1999  from  the  ft]. 

[^Indorsement  accordingly.    See  Form  2012.] 


Form  No.  2004. 

Execution  against  joint  property  of  all,  and  separate  property  of 
some  of  the  judgment-debtors,  where  part  only  have  been  served. 

[As  in  Form,  1999,  p.  1057,  substituting  instead  of  the 

For  the  proper  form  of  execution  tached,  the  execution  should  require 

in  case  of  an  absconding  or  concealed  the  sheriff  to  satisfy  the  judgment 

resident  debtor  served  by  publication,  out  of  the  real  property  belonging  to 

see  Form  3001,  and  Place  «.  Eiley,  98  the  debtor  on  the  day  when  the  at- 

N.  T.,1  (aiB'g  33  £w»,  17),  cited  in  tachment  was  levied  thereon.  So  held 

note  5,  p.  106'i'.  in  granting  a  motion  to  amend  an  ex- 

1  That  such  an  execution  can  be  ecution  ■which  had  only  directed  the 

levied  only  upon  the  attached  proper-  sheriff  to  satisfy  the  judgment  out  of 

ty,  see  JVi  T.  Code  Civ.  Pro,,  §  707.  real  property  belonging  to  the  judg- 

As  to  manner  of  satisfying  such  an  ment-debtor  on  the  d&j  when  judg- 

execution,  see  i^.,  §  708.  ment  was  docketed. 

In  Woolworth  «.  Taylor,  63  Sow.         «  iV.   T.  Code   Civ.  Pro.,  %  1370, 

Pr.,  90,  the  rule  is  laid  down  that  subd.  3. 
where  real  property  has  been   at- 
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words  between  the  **  and  the  ff  the  following:]  out  of  the 
joint  personal  property  of  all  of  the  said  judgment-debtors  and 
the  separate  personal  property  of  the  said  [naming  which 
defendants\  within  your  county;  or  if  suflScient  personal 
property  cannot  be  found,  then  out  of  the  real  property  in  your 
county  belonging  jointly  to  all  such  judgment-debtors,  or 
separately  to  the  said  [naming  which  defendants]. 
[Indorsement  accordingly.    See  Form  2013.] 


Porm  No.  2005. 

Execution  against  property  issued  to  a  sheriff  who  has  levied  an 
attachment  in  the  action,  but  whose  term  of  oflace  has  expired.' 

The  People  of  the  State  of  Jif  ew  York  to  J.  K.,  late  sheriff  of 

the  county  of  ,  greeting : 

Whereas,  in  pursuance  of  a  warrant  of  attachment  dated  the 

^  day  of  ,  18  ,  issued  out  of  the  [here  name  the  court], 
against  the  property  of  [naming  judgment-debtors],  in  an 
action  pending  in  said  court  between  [naming  all  the  plaint- 
iffs], plaintiffs,  and  [naming  all  the  defendants],  defendants, 
and  delivered  to  the  said  J.  K.,  then  sheriff  of  said 
county,  the  following  property,  the  property  of  the  said 
defendants,  was  on  the  day  bf  j  18    ,  duly  levied  by 

[and  taken  into  the  custody  of]  the  said  J.  K.,  viz.  [set  forth 
the  several  items  of  property],  which  property  amounted  in 
value  to  the  sum  of         dollars  : 

And  whereas,  judgment  was  rendered  in  said  action  on  the 
day  of  ,  18    ,  in  favor  of  the  said   [naming 

jy4gm£nt-creditor],  against  the  said  [naming  debtor],  for  the 
sum  of  [c&c,  contim.v/ing  as  in  Form  1%^%  from  the  f,  except 
substituting  instead  of  the  words  between  the  **  and  ff  the 
clauses  contmned  in  Form  2002,  or  Form  2001,  according  to  the 


Form  No.  2006. 

Execution  for  the  possession  of  a  chattel  with  or  without  damages  for 
the  taking  or  detention  thereof." 

[As  in  Form  1999,  p.  1057,  to  the  ^,  continuing  thus:] 
that   the    [plaintiff]    recover    of    the   said    [defendant]    the 

'  See  K  T.  Oode  Civ.  Pro.,  §§  706.  « Id.,  §§  1373  and  1731,  subd.  2. 

707  and  708,  quaUfying  effect  of  §  183. 
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possession  of  tlie  property  hereinafter  mentioned,  or  if  posses- 
sion of  the  same  |  if  several  articles,  add:  or  any  part  thereof] 
be  not  delivered,  then  for  the  value  thereof  [if  several  articles, 
add:  respectively]  as  hereinafter  set  forth,  together  with 
dollars  damages  and  dollars  costs,   with  interest  from  ' 

eaid  day  of  ,   18    ,   as  appears    to  us  by  the 

judgment-roll  filed  in  the  oflBce  of  the  clerk  of  the  [city 
and]  county  of  \or,oi  the  Court  of  ]; 

and  whereas,  [a  transcript  of  the  said  judgment  was  duly  filed 
and]  the  said  judgment  was  duly  docketed  in  the  office  of 
the  clerk  of  your  county.*  on  the  day  of  ,  18     ,  at 

o'clock.  minutes.  m.;  and  whereas,  the  whole  of  said 
property  still  remains  undelivered  to  the  said  [plaintiff]  [if  not 
the  whole,  add:  except  the  specified  in  said  judgment]; 

and  whereas,  the  sum  of  dollars  damages  aforesaid,  and 

dollars  costs,  with  interest,  is  now  actually  due  thereon  :  * 
Therefore  we  command  you  that  you  take  the  following- 
described  property  from  the  [defendant],  or  in  whose  hands 
soever  the  same  may  be^  within  your  county,  and  deliver  the 
same  to  the  [plaintiff]  A.  B.;  or  if  the  same  or  any  part  thereof 
cannot  be  found  within  your  county,  to  wit  [description  or  Ust 
with  values^],  that  you  satisfy  the  said  judgment  as  to  the 
value  of  any  such  property  that  cannot  be  found  in  your 
county,  together  with  the  damages  and  costs  as  aforesaid  and 
your  fees*  \j&c.,  continuing  as  in  Form  3999,  p.  105Y,  from 
the  **  to  the  end]. 

Form  No.  2007. 

The  same — in  favor  of  defendant  unless  plaintiff  pays  value  of 
special  property  in  chattel,  &c.' 

[Hecite  Judgment/  see  Forms  1999  and  2006,  to  the  asterisk, 
substituting,  proper  parties,  dec,  and  continuing  thus:^ 
Therefore  we  command  you  to  deliver  the  possession  of  said 

•  JV.  Y.  Code  Civ.  Pro.,  §1365  (last  ^  The  execution  must  particularly 
two  clauses).  See  also  «?.,§§  1373  (last  describe  the  property  of  which  pos- 
clause),  and  1731  past  clause),  to  the  ef-  session  is  required  to  be  delivered, 
feet  that  when  this  execution  contains  N.  T  Code  Civ.  Pro.,  %  1373 ;  Talcott  v. 
adirectiontocoUeotasumof  money,  it  Belding,  36  Super.  Ct.{J.  &  S.),  84, 
must  have  the  same  requisites  as  an  ex-  91 . 

ecution  against  property.    For  such         *  Fees  are  not  usually  mentioned 

requisites  see  Form  1999,  p.  1057,  and  in  the  body  of  an  execution,  but  the 

notes  thereto.  statute  as  to  execution  on  replevin, 

*  In  Hoffman  v.  Conner,  76  JV!  T.,  above  cited,  directs  that  they  be  in- 
131,  it  is  held  that  it  is  the  duty  of  the  eluded. 

sheriff  to  take  and  deliver  the  proper-         'J^.  T.  Code  Cim.  Pro.,  §§  1727, 

ty  in  whosoever  possession  it  may  be    1731,  subd.  1. 

found. 
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property  to  the  said  defendant,  nnless  the  said  plaintiff  before 
such  delivery  pays  to  you  the  sum  of  dollars,^  with  interest 
from  the  day  of  ,  18  ,  besides  your  fees  ;  ^  and  in  case 
the  chattel  ca.nnot  be  found  within  your  county,  then  to  satisfy 
that  sura,  with  interest  and  fees  as  aforesaid,  out  of  [die, 
continuing  as  in  Form  1999,  p.  iOhl,fTom  the  **  to  the 
end]. 


Form  No.  2008. 
Execution  for  delivery  of  possession  of  real  property  with  damages.^ 

{Insert  in  Form  1999,^.  105Y,  at  the  f,  the  following:']  that 
the  [plaintifij  recover  of  the  said  [defendant]  the  possession  of 
the  following-described  real  property,  viz.  {describing  particu- 
larl/y^  *  the  real  properly,  and  further  reciting  the  substance  of 
the  judgment],  and  also — 

[And  substitute  for  the  words  betweeii  the  \  and  the  **  the 
following :]  Therefore  we  command  you  that  you  deliver  the 
possession  of  the  said  real  property  within  your  county  °  to 
[nct/tning  judgment-creditor],  the  said  [plaintiff],  and  that  you 
satisfy  the  said  judgment  for  damages* and  costs,  with  interest, 
as  aforesaid — 


'  Damages,  if  they  have  been  sus-         An  execution  for  possession  of 

tained  in  addition  to  the  value  of  the  real  property  is  not  analogous  to  one 

defendant's  special  property,  &c.,  may  against  personal   property  where  a 

be  included.    Compare  N.  T.  Code  levy  is  necessary  (within  sixty  days) 

Qin.  Pro.,  §§  1736,  1730, 1731.  to  subject  the  personalty  to  the  opera- 

2  See  note  4  to  Form  2006  (above),  tion  of  the  writ,  for  the  judgment 

'  W.  Y.   Code  Ow.  Pro.,  g§  1364,  binds  the  land,  and  the  command  to 

1378.    By  id.,  §  1376  (as  amended  in  return  the  writ  within  sixty  days  is 

1887),  "w^here  a  party,  or  one  or  more  directory  merely.   So  held  in  sustatn- 

of  several  parties,  against  whom  a  ing  such  an  execution  in  ejectment 

judgment  for  the  recovery  of  posses-  executed  after  the  return  day  thereof, 

sion  of  real  property  has  been  ob-  Witbeck  v.  Van  Kensselaer,  64  iV:  Y., 

tained,  has  died,  an  order  granting  27 ;  affl'g  2  Hun,  65. 
leave  to  issue  and  execute  such  execu-         *  See  note  3,  Form  2006,  p.  1070. 
tion  or  writ  of  possession  may  be         '  N'.  Y.  Code  Civ.  Pro.,  §  1365  (third 

granted  upon  giving  twenty  days'  no-  clause). 

tice  to  the  occupants  of  the  lands  so         "  If  desirable,  a  separate  execution 

recovered,  and  to  the  grantees  or  dev-  may  issue  for  the  collection  of  the 

isees  of  said  deceased;  or,  if  he  died  money  awarded  by  the  judgment,  and 

itttestate,  to  the  heirs  at  law  of  said  from   that  the  direction  to  deliver 

deceased;  said  notices  to  be  served  in  possession  would  be  omitted.    Id., 

the  same  manner  as  a  summons  is  di-  §  1373. 
reeled  to  be  served  in  an  action  in  the 
Bupreme  Court," 
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Form  No.  2009. 
Execution  for  deflci@iicy  in  foreclosure. 

The  People  of  the  State  of  New  York  to  the  sheriff  of  the 

[city  and]  county  of  ,  greeting : 

Whereas,  judgment  of  foreclosure  and  sale  was  duly  made 
and  entered  on  the        day  of  ,18     ,  in  an  action  in  the 

Court  of  ,  between  \nam,ing  all  the  plaintiffs], 

plaintiffs,  and  {naming  all  the  <^en(?a«fe],  defendants,  in  favor 
of  said  plaintiffs  and  against  said  defendants,  as  appears  to  us 
by  the  judgment- roll  filed  in  the  office  of  the  clerk  of  the  [city 
and]  county  of  [w,  of  the  Court  af  J; 

And  whereas,  the  premises  described  in  said  judgment  were, 
on  the        day  of  ,  18    ,  sold  pursuant  to  said  judgment ; 

And  whereas,  the  referee  named  in  said  judgment  filed  his 
report  of  sale  under  said  judgment  on  the  day  of  , 

18  .  with  the  clerk  of  said  court,  whereby  he  reports,  pursuant 
to  said  judgment,  that  there  is  a  defiiciency  of  dollars,  with 
interest  from  the        day  of  ,  18    ,  thereunder,  whi9h  the 

said  defendants  {naming  ihem\  are  liable  to  pay  to  the  said 
plaintiffs;  and  whereas,  said  report  has  been  duly  confirmed, 
and  judgment  for  said  deficiency  and  interest  has  been  duly 
entered,  docketed  and  filed  in  your  county  on  the  day  of 

,18  ,  in  favor  of  said  plain tifl^  and  against  said 
defendant,  for  said  sum  of        dollars,  with  interest  from 

,18  ;  and  whereas,  said  sum  of  dollars  and  interest  is 
now  actually  due  thareon  :  therefore  \dcc.,  continuing  to  the  end 
as  in  Form  1999,  p.  1057,  frmn  the  ||]. 


Form  No.  2010. 
Execution  against  property  of  an  unincorporated  association.' 

\_As  in  Form  1999,^.  1057,  substitwUng  for  the  words 
"between  the*  and  the  ^  the  following :]  in  ah  action  between 
{naming  all  the  plainUffs'],  plaintiffs,  and  \nam,i7ig  the  presi- 
dent {or  treasurer)  of  the  association],  as  president  \pr, 
treasurer]  of  the  [name  of  the  asspciation],  defendant,  in  favor 
of  the  said  [naming  plaintiffs]  against  the  said  [nam£  of 
president  {or  treasurer)],  as  president  [or,  treasurer]  of  the 
[name  of  the  ^association]. 

'  Sustained  by  Bank  v.  Van  Der-    werker,  7iW.  T.,  284.    See  2f.  T.  Code 

Cm.  Pro.,  §§  1919,  1931. 
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'  [Also' substituting  jFor  the  words  in  sam6  Form,  letween  the 
**  and  ft,  the  following:']  out  of  any  personal  property  ^  in 
your  county,  belonging  to  the  [name  of  the  association],  or 
owned  jointly  or  in  common  by  all  the  members  thereof  at 


Form  No.  2011. 

Execution  against  real  or  personal  property  in  the  hands  of  an 
executor,  administrator,  heir,  devisee,  &c.' 

[As  in  Form  Ifo.  1999,  to  the  word  '■'■defendants''^  con- 
Imuing  .•]  as  the  executor  of  the  will  [w,  the  administrator  of 
the  goods,  chattels  and  credits  which  were— Cf?",  the  heir  ^ — or, 
the  devisee — or  other  representative,  cfec]  of  M.  N.,  late  of 
,  in  the  county  of  ,  deceased,  in  favor  of  said 

[judgment-creditor']  and  against  said  [naming  judgment- 
debtor]  as  such  executor  [or,  administrator — or  other  represen- 
tative, c&o.]  as  aforesaid,  for  the  sum  of  dollars,  as 
appears  to  us  by  the  judgment-roll  filed  in  the  office  of  the 
clerk  of                county  [or,  of  said  court].     And  whereas,  [a 


'  JT.  F.  Code  Cm.  Pro.,  g  1931.  If 
desired  to  reach,  real  property  upon  a 
money-iudgment,  the  creditor  should 
sue  the  members.  See  Tliroop's  note 
to  §  1921 

2  K  T.  Code  Civ.  Pro.,  §  1871. 

Under  id.,  §  1817,  in  an  action 
against  two  or  more  executors  or  ad- 
ministrators representing  the  same 
decedent,  where  only  part  of  them 
are  served  or  appear,  judgment  in 
favor  of  the  plaintiff  may  be  entered, 
and  in  a  proper  case  execution  may 
be  issued  against  all  the  defendants 
as  if  all  had  appeared. 

An  order  of  the  surrogate  grant- 
ing leave  to  issue  such  an  execution 
against  an  executor  or  administrator 
in  his  representative  capacity  is  al- 
ways necessaiy  under  the  new  (but 
was  not  under  the  old)  Code.  See 
«.,  §§  1825, 1826,  1827,  2552,  and  see 
Form  1998  and  notes  thereto,  p.  1056. 
See,  also.  Syms  v.  Mayor,  &c.  of  N. 
Y.,  105  jy.  F.,  163, 159,  so  holding  as 
to  an  execution  for  costs,  and  thait  it 
19  irregular  for  a  judgment  against 
an  executor  to  contain  a  provision 
that  judgment-creditor  have  execu- 
tion for  costs,  &c. 

Vol.  II.— 68 


So,  too,  the  authority  of  the  surro- 
gate to  grant  the  necessary  leave  to 
issue  such  execution  extends  to  the 
case  of  a  judgment  against  an  execu- 
tor or  administrator  for  the  necessary 
and  reasonable  expenses  of  the  ad- 
ministration, as  well  as  to  that  of  a 
judgment  recovered  for  a  debt  of  the 
decedent.  See  Matter  of  Estate  of 
Thompson,  41  Bwrb.,  337;  b.  c,  1 
Uedf.,  490,  arising  under  correspond 
ing  provisions  of  former  statutes,  and 
so  holding  as  to  an  execution  upon  a 
judgment  for  legal  services  rendered 
to  the  administrator. 

See  Matter  of  Clark,  2  Ahh.  N.  C, 
308,  for  an  instance  where  it  was  ne- 
cessary to  obtain  leave  also  of  the 
court  to  issue  execution  where  the 
assets  were  in  the  hands  of  a  receiver 
appointed  in  a  suit  brought  by  one  of 
the  executors  against  the  others. 

As  to  separate  executions  upon  a 
judgment  awarding  different  sums  to 
or  against  different  parties,  see  N.  T. 
Code  Civ.  Pro.,  1 1374. 

'  An  execution  against  an  infant 
heir  or  devisee  cannot  be  issued  until 
one  year  after  final  judgment.  M„ 
%  1858. 
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transcript  of  said  judgment  was  duly  filed  and]  said  judgment 
was  duly  docketed  in  the  office  of  the  clerk  of  your  county  on 
the  day  of  ,  in  the  year  18    ,  and  the  sum  of 

dollars  is  now  actually  due  thereon,  with  interest  from  the 
day  of  5 18    ; 

[And  where  issued  against  am  executor  or  administrator 
in  Ms  representative  capacity,  insert:  ^  And  whereas,  an  order 
has  been  duly  made  by  the  surrogate  of  the  county  of  , 

from  whose  court  were  issued  the  letters  testamentary  under 
the  said  will — or,  of  administration  upon  the  said  decedent's 
estate — to  the  said  executor — or,  administrator, — permitting 
this  execution  to  be  issued  upon  the  said  judgment,  and  speci- 
fying the  sum  of  dollars  and  cents  to  be  collected 
thereon  ;] 

Therefore,  we  command  you  that  you  satisfy  the  said  judg- 
ment [^or  where  the  estate  has  been  fov/nd  insufficient  to  satisfy 
it,  substitnite :  ^  that  you  collect  the  sum  of  dollars  and 

cents]  out  of  the  personal  ^  property  of  said  M.  N.,  in 
the  hands  *  or  under  the  control  of  [or  tn  action  agadnst  heirs, 
devisees,  trustees,  c&c,  qf  realty,  substitute  {according  to  case  °) : 
out  of  the  estate,  interest  and  right  in  the  real  property  of  said 
M.  N. — better  describe  it  here,  as  in  the  judgment, — which 
descended  to — or,  was  devised  to — or,  is  in  the  possession  of] 
said  {judgment-debtor'],  in  your  county ;  and  {concluding  as  in 
Form  1999,/wOT  the  XX]- 

'  See  note  3,  p.  1073.  •  case  is  superseded  by  Code  Civ.  Pro., 

s.  See  1^.  K  Code  Civ.  Pro.,  %%  1825,  §  1835) ;  and  see  Felt  «.  Dorr,  39  Hun, 

1836.    See,  also,  ja.,§§  3553  and  3733  14   (arising   under    Code   Civ.  Pro., 

(sul)d.  1).  §  1371,  and  holding  that  an  execution 

'  An  execution  against  executors  simply  describing  the  defendant  in 
or  administrators  in  their  representa-  his  representative  capacity,  is  not  a 
tive  character  can  issue  against  and  sufficient  compliance  with  the  statute, 
bind  only  personal  assets  in  their  pes-  and  that  an  order  in  supplementary 
session  or  under  tieir  control,  and  proceedings,  based  upon  such  an  ex- 
does  not  affect  the  real  property  of  ecution,  was  properly  set  aside  in  a 
the  decedent,  unless  in  a  case  where  case  where  the  execution  was  issued 
the  judgment  was  expressly  made  by  against  an  assignee  for  the  benefit  of 
its  terms  a  lien  upon  specific  real  creditors,  for  he  is  a  "trustee"  of 
property  therein  described,  &c.  Id.,  an  express  trust,  and  comes  within 
§  1833;  and  see  Lichtenberg  v.  Herdt-  §  1371). 
felder,  103  N.  T..  303,  306.  «  See  N.  Y.  Code  Civ.  Pro.,  §§  1371 

*  This  requisition  of  N.  Y.  Code  and  1843;  and  see,  also,  Armstrong ,«. 
Civ.  Pro.,  §  1371,  is  imperative,  as  the  McKelvey,  104  N.  Y.,  179, 184,  hold- 
execution  cannot  be  satisfied  out  of  ing  that  devisees  are  none  the  less 
the  individual  property  of  such  judg-  liable  (under  Code  Civ.  Pro.,  §  1848) 
ment-debtor.  See  Olmsted  v.  Vred-  to  the  extent  of  whatever  interest  in 
enburgh,  10  How.  Pr.,  315  (so  holding  realty  has  been  eflfectually  devised  to 
as  to  same  provision  of  the  old  Code  ;  them,  because  their  interest  is  only 
but  upon  another  point— as  to  neces-  a  beneficial  one,  and  not  the  legal 
sity  of  leave  to  issue  execution— the  title. 
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Form  No.  2012. 

Indorsement  on  execution '  (against  property «). 

[Title  of  court  and  action.'] 

t  Execution  against  [property]. 
Sheriff  of  the  [city  and]  county  of 

heyj  §  for  $        ,  with  interest  from  the        day  of  , 

18  ,  1  besides  your  fees  and  poundage  *  [out  of  the  property 
of  Y.  Z.^],  and  return  this  execution  within  sixty  days  after  its 
receipt  by  you  to  the  clerk  of  the  county  of 

[Signature  amd  office  address  of], 

Attorney  for  [creditor]. 
Eec'd,*  ,18    ,at  o'clock, 

min.,  M. 

[UTame  of  ],  Sheriff. 
By  [signature  of],  his  deputy. 


STATEMENTS   TO    INSERT   OR    SUBSTITUTE   m   FOREGOING 

FORM. 

3013.  Indorsement  against  joint  debtors,  pa/rt  only  of  whom  Tia/ee  been  served.^ 
Insert  in  Form  3013,  at  the  * ;]  not  upon  the  sole  property  of  S.  T.  \or,  U.  V. 
— naming  each  defendant  not  served — or  either  of  them],  who  was  \pr,  were] 
not  served,  but  on  personal  property  owned  by  him  [or,  them]  jointly  with 
the  defendants  W.  X.  [and  Y.  Z. — namiing  each  who  was  served— ot  with  any 
of  them] ;  and  if  sufficient  personal  property  cannot  be  found,  then  on  the 
real  and  personal  property  of  said  W.  X.  [and  Y.  Z, — naming  each  who  was 
sermd — or  any  of  them], 

S014.  Against  joint  property,  where  attachment  has  been  levied.  Insert  in 
Form  2013  (above),  at  the  * .-]  upon  attached  joint  personal  property^  and  if 

'  Though  always  useful  for  con-         *  N:  T.Gode  Civ.  Pro.,  §  1363.  By 

venience,  an  indorsement  is  not  indis-  id.,  §  100,  it  is  the  duty  of  the  sheriff 

pensable  {Code  Civ.  Pro.,  %  1368),  ex-  to  furnish,  when  required,  a  memo- 

cept  where  expressly  required  by  the  randum  of  the  time  of  receiving  any 

Code,  as  where  one  of  several  joint  process.    See,  also.   Vol.  I,  p.   393, 

debtors  has  died,  &c.  par.  3,  as  to  effect  of  such  an  indorse- 

''  For  other  cases,  see  Forms  3013  ment  upon  any  process, 
and  3033,  pp.  1075,  1077.  N.  Y.  Code   Civ.  Pro.,  §  101,  pro- 

^  This  direction  to  levy  on  the  vides  that  "  a  sheriff  or  other  oiBcer 
property  of  one  of  two  debtors  may  serving  a  mandate  must,  upon  the  re- 
be  used  to  restrict  the  direction  in  the  quest  of  the  person  served,  deliver  to 
body  of  the  execution,  if  not  incon-  him  a  copy  thereof  without  compen- 
sistent  with  the  judgment.     Crossitt  sation." 

V.  Wiles,  13  Civ.  Pro.  Bep.  (Browne),         '  K  7.  Code  Civ.  Fto.,  %%  1934, 

387  (holding  that  such  a  direction,  1935. 
even  in  the  body  of  the  execution,  did 
not  vitiate). 
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that  is  insufHcient,  then  on  the  attached  joint  real  property,  then  on  individ- 
ual personal  property,  and  then  on  individual  real  property,  as  directed 
within. 

2015.  Against  the  property  of  swrviving  judgment-debtors. '    Insert  in  Form 
2012,  p.  1075,  at  the  * ;]  hut  take  notice,  that  \namwng  deceased  judgment- 
debtor'],  one  of  the  judgment-dehtors  within  named,  died  on  or  about  the 
day  of  ,  18      ,  and  that  you  are  required  not  to  collect  this  execution 
out  of  any  property  which  belonged  to  him; 

2016.  Against  an  unincorporated  association.  Insert  in  Form  2012,  p. 
1075,  at  the  *  .•]  upon  any  personal  property  in  your  county  belonging  to  the 
[name  of  the  association^  or  owned  jointly  or  in  common  by  all  the  members 
thereof — 

2017.  Upon  a  judgment  by  confession  where  pa/rt  only  is  due.^  Instead  of 
the  words,  "  Levy  for  $  ,"  substitute  in  Form  2012:]  Levy  for  and  collect 
only  S  ,  the  sum  now  due  [and  on  the  first  of  successive  executions,  add: 
together  with  the  further  sum  of  dollars  costs  of  the  said  judgment]. 

2018.  Upon  a  judgment  recovered  for  a  mortgage  debt  when  issued  to  the 
county  where  the  mortgaged  property  is  situated-:^  Insert  in  Form  2013,  p.  1075, 
at  the  * ;]  but  you  are  directed  not  to  levy  tUs  execution  upon  the  following 
mortgaged  real  property,  or  any  part  thereof,  to  wit,  [briefly  describe  the 
mortgaged  property,']  which  property  is  more  fully  described  in  a  certain 
mortgage,  dated  ,  18  ,  and  given  by  [Tiaming  m^ortgagor']  to  [naming 
mortgagee'],  and  recorded  in  the  county  clerk's  [or,  register's]  office,  for 
county,  in 'book  of  mortgages  No.  ,  p.  ; 

2019.  Against  a  sheriff''  {or  other  pubUc  officer^')  and  sureties  upon  his  offi- 
cial bond.^  Insert  in  Form  2013,  p.  1075,  at  the  *  .•]  out  of  the  property  of  the 
said  [namiing  sheriff,  or  otiier  "public  officer']  sherifE  \or  other  public  officer],  and 

1  This   indorsement    is   required,  cution  may  render  him  liable  to  a 

See  JSr.  Y.  Code  Git.  Pro.,  §  1383,  for  -purchaser  who  has  lost  his  money, 

requisites  thereof.  jtrat  it  cannot  create  a  power  to  sell 

^  Indorsement  required.    See  N.  the  land." 
Y.  Code  Gill.  Pro.,  %  1377,  for  requi-         '  Where  the  sherifE  is  a  party,  an 

sites  thereof.  execution  against  him  must  be  issued 

'  This   indorsement   is   required,  to  a  particular  coroner,  or  generally 

See  N.  Y.  Code  Giv.  Pro.,  §  1483,  for  to  the  coroners  of  the  county,  or  to  a 

the  requisites  thereof.    As  to  the  ef-  person  designated  in  an  order  of  the 

feet  of  an  omission  of  this  indorse-  court.    See   Gode   Civ.  Pro.,  §§  173 

ment,  see  Delaplaine  v.  Hitchcock,  6  and  1863. 

Sill,  14,  arising  under  the    corres-  *  By  id.,  §  1889  (and  the  sections 

ponding  provisions  of   the  Revised  therein  referred  to),  this  indorsement 

Statutes  (for  which  Gode  Civ.  Pro.,  must  be  made  al.so  upon  such  an  ex- 

§§  1432,  1433,  are  substitutes),  and  ecution  when  issued  against  a  surro- 

holding   that  a  purchaser   of   such  gate  (or  an  officer  acting  as  surrogate), 

mortgaged  property,  at  a  sheriff's  sale  or  a  county  treasurer,  or  other  public 

under  an  execution  without  such  in-  officer.    And  by  id.,  §  1890,  "a  re- 

dorsement,  gets  no  title,  as  the  execu-  ceiver,  an  assignee  of  an   insolvent 

tion   as   to  such   property  is  void,  debtor,  or  a  trustee  or  other  officer 

though  valid  in  other  respects,  and  appointed  by  a  court  or  a  judge,  is  a 

the  court  said:  "This  [indorsement]  public  officer  within  the  meaning"  of 

was  designed  as  a  guide  to  the  sherifE  the  rule. 

and  a  protection  to  third  persons  who         '  Such  indorsements  are  required, 

might  become  purchasers.    *    *    *  See  JV.  Y.  Gode  Civ.  Pro.,  §  1883,  for 

The  omission  of  the  attorney  to  make  requisites  thereof, 
the  proper  indorsement  upon  the  exe- 
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if  sufficient  property  of  the  said  sheriff  [or  other  public  officer]  cannot  be 
found,  then  collect  the  deficiency  out  of  the  property  of  the  said  surety  [or, 
sureties]. 

2030.  On  exeevMon  issued  hy  personal  representative  or  assignee  cf  deceased 
judgment-creditor.^  As  in  Form  3012,  p.  1075;  but  after  the  signature  and 
office  address  of  the  attorney,  add  also  the  name  and  residence  of  the  personal 
representative  (or  assignee)  of  the  deceased  judgment-c/reditor. 

2031.  On  execution  against  executor  or  administrator,  heir  or  devisee,  dc.^ 
Insert  in  Vorm  2013;  at  the  * ;]  out  of  the  personal  property  of  M.  N.,  late  of 

,  in  the  county  of  ,  deceased,  in  the  hands  or  under  the  control ' 

of  {naming  judgmentd,ebtoTs\  in  your  county. 

\0r  where  execution  is  against  heirs,  devisees,  trustees,  &c.,  of  real  property, 
say  .•]  out  of  the  estate,  interest  and  right  in  the  within  described  real  proper- 
ty of  said  M.  N.  which  descended  to  [or,  was  devised  to — or,  is  in  the  posses- 
sion of]  said  [judgment-debtorj^  in  your  county. 

2033.  In  replevin :  for  possession  ;  *  substitute  for  all  between  the  f ,  at  the 
beginning  of  Form  8013  and  the  If ;] 

Execution  for  Possession  of  Chattel. 
Sheriff  of  [city  and]  county  of 
Deliver  possession  of  the  property  within  described,  and  collect  the  value 
as  within  stated,  with  interest,  if  any,  which  cannot  be  found  in  your  county; 
together  with  $  damages,  with  interest  from  the  day  of  , 

18 

2033.  Mr  the  possession  of  real  property.  Substitute  in  Form  8013,/or  all 
between  the  f  and  §  ;] 

Execution  for  Possession  of  Real  Property. 
Sheriff  of  the  [city  and]  county  of 
Deliver  possession  of  the  within  described  real  property,  in  your  county, 
as  directed,  and  also  levy — 


m.  LEVY,  INDEMNITY,  PROCESS,  &C. 

Form  No.  3024. 

Bond  to  indemnify  the  sheriff  on  his  levying  execution.' 

\For  penal  clause,  see  Vol.  I,  pp.  69  and  70.] 
Whereas,  the  above  named  {name  of  principal]  did  obtain 
judgment  in  the  court  of  ,  against  Y.  Z.,  for  the 

'  Required  by  iV.F.  Code  Cim.  Pro.,  special  property  in  the  chattel.    See 

§  1376,  which  seems  intended  to  se-  Eorm  2007. 

cure  the  personal  address  of  the  party         'This  is  the  usual  form.     The 

m  addition  to  the  business  address  of  obligation  is  absolute,  and  the  sheriff 

the  attorney.  need  not  show  that  the  obligor  had 

''Id    5  1835.  notice  of  an  action  against  him,  nor 

8  Lichtenberg  v.  Herdtfelder,  103  that  he  has  paid  the  judgment  recov- 

N.  Y.  303  306  ered  against  him  for  levying.  Connor 

'  ■"  See  notes  "to  Form  3006.    This  v.  Reeves,  35  Hun,  507.     Compare 

Form    may   be    easily  modified   to  Preston  v.  Yates,  34  id,,  534,  for  a 

adapt  it  to  the  case  of  an  execution  clause  requiring  notice. 

in  favor  of  a  defendant  having  a 
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sum  of  dollars,  whereupon  execution  has  been  issued, 

directed  and  delivered  to  the  said  \nam,e  of  sheriff  \  as  such 
sheriff,  commanding  him,  that  of  the  goods  and  chattels  of  the 
said  judgment-debtor,  Y.  Z,,  he  should  cause  to  be  made  the 
sum  aforesaid ; 

And  whereas,  certain  personal  property,  that  appears  to 
belong  to  the  said  judgment-debtor,  against  whom  said  execu- 
tion has  been  issued  as  aforesaid,  is  claimed  by  some  other 
party  or  parties ; 

Now,  THEEEFOBE,  the  condltion  of  the  above  obligation  is 
such  that  if  the  above  bounden  obligors  shall  well  and  truly 
save,  keep  and  bear  harmless,  and  indemnify  the  said  \na7ne  of 
8hefriff\  and  all  and  every  person  and  persons  aiding  and 
assisting  him  in  the  premises,  of  and  from  all  harm,  let, 
trouble,  damage,  liability,  costs,  counsel  fees,  expenses,  suits, 
actions,  judgments,  attachments,  fines,  special  proceedings, 
and  executions  that  shall  or  may  at  any  time  arise,  come, 
accrue  or  happen  to  be  brought  against  him,  them  or  any  of 
them,  for  or  by  reason  of  the  levying,  attaching  and  making 
sale  under  or  by  virtue  of  such  execution  of  all  or  any  person- 
al property  which  he  or  they  shall  or  may  judge  ^  to  belong  to 
the  said  judgment-debtor,  or  for  or  by  reason  of  entering  any 
shop,  store,  building,  or  other  premises,  for  the  taking  of  any 
such  personal  property,  or  for  or  by  reason  of  the  defense  of 
any  action  or  proceeding  which  may  be  so  brought  against 
him,  them  or  any  of  them,  then  this  obligation  to  be  void,  else 
to  remain  in  full  force  and  virtue. 
Signed,  sealed  and  delivered  [Signatures  and  seals.] 

in  the  presence  of 

[Signatures  of  witnesses']. 

[Achnowled^ment  as  im  Form  496,  p.  6 ;  and  Affidavit  of 
sufficiencfy  as  zn  JForms  496-498,  pp.  6,  7 ;  Approval,  if  re- 
qvdred,  as  in  Form  499,  p.  7  of  this  Volume.] 


Form  No.  2024a. 

Notice  to  sheriff  of  third  person's  claim  to  property  levied  on;  notice 
thereof  by  sheriff  to  execution  creditor ;  subpoenas  to  witnesses 
before  sheriff's  jury,  and  subpoena  ticket;  oath  to  jurors  and 
witnesses ;  and  inquisition. 

[Adaj)t  Forms  815-822,  substituting  "  execution  "  for 
"  attachment."] 

'  O'Donohuet).  Simmons,  36  £m»,    331;   Clark  v.  Woodruff,  88  JT.  F., 

518. 
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Form  No.  2025. 
Undertaking  to  indemnify  sheriflf  for  not  relinquisMng  levy.' 

[Title  of  coniH  and  cause.] 

"WiiEEEAs,  the  above-named  [execution  creditor]  obtained  a 
judgment  in  the  court  of  against  the  above-named 

[debtor]  for  certain  damages  and  costs,  whereon  execution  has 
been  duly  issued,  directed  and  delivered  to  [naming  sheriff], 
commanding  him  to  satisfy  said  judgment  out  of  the  personal 
property  of  the  said  [naming  dei'tor]; 

A;ND  wHEKEAs,  Certain  personal  property  [may  Iriefly  iden- 
tify it]  which  [by  an  inquisition  duly  made]  appears  to  belong 
to  the  said  [debtor — and  has  been  levied  on  as  such]  is  claimed 
by  or  in  behalf  of  one  M.  N.  [naming  the  third  ^person]  as  his 
property; 

_N"ow,  THEREFORE,  we,^  [naming  at  least  two  sureties,  with 
residences  and  occupations,]  hereby  jointly  and  severally^ 
undertake,^  pursuant  to  the  statute,  that  we  will  indemnify 
said  [naming  sheriff]  to  the  amount  of  dollars  [not  less 

iham.  twice  the  value  of  the  property,  as  determined  by  the  jury, 
and  $250  in  addition  thereto]  against  all  damages,  costs  and 
expenses  in  an  action  to  be  brought  against  him  by  the  claim- 
ant, his  assignee  or  other  representative,  by  reason  of  the  levy 
upon,  detention  or  sale  of  any  of  the  property  by  virtue  of  the 
execution.^ 

[Date.]  [Signature.  ] 

[Achnowledgmsnt,  and  Affidavit  of  sufficiency  as  in  Forms 
496,  cbc.,^.  6  of  this  Vol.] 

[Justtfication  according  to  JV.  Y.  Code  Ci/v.  I^ro.,  §  1419, 
as  am'd  by  L.  1888,  c.  98.] 

Form  No.  2026. 

Notice  by  officer,  &c.,  indemnified,  that  he  is  sued,  given  to  entitle 
him  to  recover  over  on  the  indemnity.* 

[Title  of  court  and  action.] 

Please  take  notice,  that  an  action  against  the  undersigned 

^N.Y.  Code  CvB.  Pro. ,  §  1419.  "  By  iV^.  T.  Oode  Oil).  Pro. ,  §  1427  (as 

^  Id.,  §  811;  and  see  Vol.  I,  pp.  amended  in  1887),  this  notice  must  be 

461-499,  for  requisites  of  undertak-  given  before  the  trial,  or  at  least  ten 

ings  in  general.  days  before  judgment  by  default  is 

2  This  is  in  the  language  of  the  taken  therein;    and  by  id.,  §  3347 

statute.  The  form  of  indemnity  hereto-  (subd.  10),  this  provision  applies  only 

fore  commonly  used  is  a  bond  condi-  to  a  case  where  such  an  execution  is 

tioned  as  in  the  preceding  Form.  issued  out  of  the  Supreme  Court,  a 
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[(jT  if  the  notice  is  to  he  signed  hy  attorney,  against  M.  N.], 
sheriff  of  [(&c.,  or  other  official  addition],  to  recover  [here 
indicate  the  object  of  the  action,  for  instance,  thus ;]  damages, 
in  the  sum  of  dollars,  by  reason  of  a  levy  alleged  to  have 

been  made  by  me  [or,  by  said  M.  K.]  upon  one  hundred  bales 
of  cotton,  by  virtue  of  the  execution  [or,  warrant  of  attacli- 
ment]  issued  to  me  [or,  to  said  M.  N.]  on  your  behalf  [or,  on 
behalf  of  said  A.  B.] ,  mentioned  in  a  certain  undertaking  or 
obligation  of  indemnity  given  by  you  and  0.  D.  to  me  [or,  to 
M.  N.],  dated  the  day  of  ,  18  ,  has  been  commenced  in 
the  court  for  the  county  of  ,  by  [h£re  na/me  plaintiff, 

and  if  there  are  defendants  other  than  those  giving  the  notice, 
name  all,  so  as  to  give  a  complete  designation  of  the  action]  ; 
and  that  O.  P.,  of  ,  is  the  attorney  for  the  plaintiffs  in 

said  action,  and  the  undersigned  [or,  Q.  R.,  of  ]  is  the 

attorney  for  the  defendants  therein ;  and  [here  it  will  he  well 
to  indicate  the  condition  of  the  cause,  for  insta/nce :  that  the 
summons  and  complaint  were  served  on  the  day  of  , 

18    ]  ;  and  the  undersigned  claims  to  be  indemnified  by  you. 
[Date.]  [Signature  and  office  address.] 

To  [here  name  all  the  persons  upon  whom  notice  may  he 
served  ^]. 

Form  No,  2027. 
Order  staying  sheriff  &om  removing  property  or  releasing  levy.' 

\_Title  of  court  and  action.] 

On  reading  and  filing  the  annexed  affidavit  of  L.  A.,  dated 
,  18    ,  and  on  motion  of  T.  Z.,  attorney  for  defendant : 

Oedeeed,  that  S.  H.,  sheriff  of  the  county  of  ,  and 

his  deputies,  agents  and  servants,  be  stayed,  restrained  and 

superior  city  court,  the  city  court  of  indemnity  contains  an  express  provi- 
New  York,  or  a  county  court,  or  sion  for  notice  and  permission  to  de- 
where  a  warrant  of  attach.ment  fend,  a  failure  to  give  notice  and  per- 
against  property  is  granted  in  an  mit  tlie  defense  would  defeat  a  re- 
action brought  in  one  of  those  covery  by  the  ofl3cer  against  the  in- 
courts.  demnitor.    See  Preston  ».  Yates,  24 

At  common  law  such  notice  is  Hun,  534. 
given  in  order  to  invite  the  obligor  in         >  See  Code  Civ.  Pro.,  §  1437  (as 

to  defend,  and  if  he  does  not,  to  make  amended  in  1887),  for  the  particular 

the  judgment  conclusive  against  him  persons  who  may  be  served, 
in  favor  of  the  obligee,  when  the  lat-         '  From  Second  N.  Bank  of  Oswe- 

ter   sues   on  the  obligation,  or  for  go  v.  Dunn,  97  N.  F.,  149;  rev'g  29 

money  paid.   Compare  note  5,  p.  1077.  Ev,n,  529. 

So,  too,  where  the  instrument  of 
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enjoined  from  the  further  removal  of  malt  from  the  malt 
house  of  Y.  Z.,  or  "W.  X.  as  assignee  of  said  Y.  Z.,  at 
in  _  ,  or  which  may  be  in  the  possession  of  W.  X.  as  sucli 

assignee,  and  also  from  the  further  delivery  of  the  same  to  the 
plaintiff,  his  [or,  its]  oflSeers,  agents,  servants  or  assigns.  And 
it  is  also  further  ordered,  that  the  said  sheriff  be  restrained  and 
enjoined  from  doing  any  act  which  shall  release  his  said  levy 
and  lien  on  said  malt,  made  under  and  by  virtue  of  the  execu- 
tion issued  and  delivered  to  him  in  favor  of  the  plaintiff 
herein,  on  ,  18     ,  on  the  judgment  in  the  above  entitled 

action,  for  twenty  days  from  this  date,  or  until  the  sooner 
order  of  this  court  in  the  premises. 

[Date.']  [Signature.] 

Form  No.  2028. 

Affidavit  of  sheriff  to  obtain  order  extending  time  to  return  conflict- 
ing executions,  and  enjoining  creditors  therein  meanwhile, 
pending  motion  to  determine  the  various  claims.' 

[Title  of  court  and  cause.] 

Judgment  August  9,  1887 ;  docketed  Albany  county,  same 
day,  for  $3,936.20  and  interest.  Execution  received  August 
9,  1887,  nine  hours  and  five  minutes,  a.  m. 

[]!fame  of]  , 

Plaintiff's  attorney. 

[Here  followed  the  titles  of  32  othsr  causes,  with  similar 
indications  as  to  the  judgments  therein.] 

J.  W.  H.,  being  duly  sworn,  says : 

1.  I  am,  and  for  the  year  18     have  been,  the  sheriff  of 
county. 

2.  As  such,  I  have  received  executions  against  the  property 
of  the  defendant  or  defendants  in  above  actions  in  the  usual 
form,  issued  out  of  the  courts,  purporting  to  be  docketed  in 

coanty  clerk's  office,  for  the  amounts  for  which 
iexecutions  were  recfeived  by  me,  as  such  sheriff,  at  the  times, 
and  were  issued  by  the  attorneys  above  stated. 

3.  Upon  information  and  belief,  that  all  of  said  judgments, 
except  N^o.  ,  were  recovered  in  actions,  the  judgment-rolls 
whereof  were  filed  in  county  clerk's  office,  or  in  the 
county  cpurt,  and  a  transcript  thereof   filed  in  said  clerk's 
office. 

'  I  am  indebted  to  Nathaniel  C.  Moak,  Esq.,  for  this  precedent. 
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4.  Upon  information  and  belief  that  the  defendant,  the  F. 
Manufacturing  Company,  was  and  is  a  domestic  corporation  of 
this  State,  having  its  principal  place  of  business  in  said  city 
of 

5.  That  under  and  pursuant  to  said  executions,  I,  as  such 
sheriff,  very  soon  after  the  receipt  thereof,  levied  upon  all  the 
personal  property  of  said,  the  F.  Manufacturing  Company, 
within  said  county,  which  I  could  or  have  been  able  to  find, 
have  sold  the  same,  and  realized  on  such  sales  $ 

6.  That  all  the  personal  property  of  said  F.  Manufacturing 
Company  I  could  find  was  so  sold,  except  some  which  was 
replevied  of  and  from  me  by  the  vendors  thereof  to  said 
company,  as  I  am  informed  and  believe,  on  the  ground  that 
such  property  had  been  recently  purchased  thereby  when 
hopelessly  insolvent,  with  an  intent  not  to  pay  therefor,  but  to 
subject  the  same  to  levy  and  sale  for  the  benefit  of  some  of  its 
favored  creditors  or  alleged  creditors.  That  such  property  has 
been  all  delivered  by  the  coroner  to  the  plaintiffs  in  such  suits, 
I  giving  notice  to  the  attorneys  for  the  plaintiff's  in  above 
suits,  and  allowing  them  to  defend  said  suits  on  indemnifying 
me,  but  they  declined  or  neglected  so  to  do. 

7.  That  I  have  been  unable  to  find  or  to  levy  upon  any 
personal  or  real  property  of  the  defendants,  T.  H.  F.  and  G. 
D.  F.,  or  either  of  them. 

8.  That  the  personal  property  of  the  F.  Manufacturing 
Company,  levied  upon,  consisted  of  a  large  number  of  articles, 
among  others,  of  small  parcels  of  leather,  cut  for  particular 
sized  shoes,  which  were  of  very  little  value  separately,  and 
were  only  of  value  when  sold  and  used  in  connection  with  the 
other  parts  of  such  shoes.  That  said  articles  of  personal 
property  made  a  list  of  seventy  printed  pages,  each  page 
containing  some  thirty-five  articles  or  parcels. 

9.  That  the  sales  of  personal  property  took  place  on  divers 
days,  commencing  ,18        ,  and  was  last  adjourned  to 

,18     ,  at  the  request  of  Mr.  B.,  attorney  for  the  plaintiffs 
in  several  of  above  actions. 

10.  That  I  have  advertised  all  the  real  estate  of  said  F. 
Manufacturing  Company  which  I  have  been  able  to  find  or 
learn  of  for  sale,  on  the  day  of  ,18. 

1 1 .  Upon  information  and  belief  that  such  real  estate  is 
largely  incumbered,  and  from  the  best  information  I  can 
obtain,  it  is  doubtful  whether  it  will  sell  for  much  beyond 
the  incumbrances. 

12.  That  on  the  day  of  ,  18  ,  I  was  served 
with  papers,  copies  whereof  are  hereto  attached,  marked  A 
and  B. 
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13.  I  have  no  knowledge  or  information  other  than  from 
said  papers,  whether  Mr.  B.  has  or  had  any  authority  from  S 
F.  to  give  me  such  directions,  and  I  am  informed  and  beheve 
It  is  doubtful  whether  he  had  anj  such  authority  unless 
expressly  conferred  by  her  upon  him,  and  I  have  no  knowl- 
edge or  information  that  he  had  such  authority  » 

14   I  am  informed  and  believe  that  should  I  comply  with 
such  directions  they  would  afiord  me  no  justification  for  doing 

15.  On  the        of  ,18,1  was  served  with  a  sum- 
mons, a  copy  whereof  is  hereto  annexed,  marked  C  3 

16.  I  am  informed  and  believe  that  the  plaintiffs  in  said 
summons,  who  are  the  plaintiffs  in  the  executions  above  num- 
berud  _  and  ,  claim  and  insist  that  the  judgments  and 
executions  in  the  actions  above,  numbered  and 
some  of  the  others  above  named,  were  fraudulently  obtained 
tor  the  purpose  of  giving  the  plaintiffs  in  said  last  named 
judgments  and  executions  a  preference  over  other  creditors  of 
said  F.  Manufacturing  Company,  by  means  of  and  through 
collusion  with,  and  conspiracy  between,  said  plaintiffs  and  the 
trustees  and  officers  of  said  F.  Manufacturing  Company,  and 
that  said  judgments  and  executions,  and  the  alleged  debts 
or  demands  upon  which  they  are  claimed  to  have  been  recov- 
ered, were  fictitious,  fraudulent  and  unfounded  in  fact,  and  as 
against  the  other  execution-creditors  against  said  F.  Manufac- 
turing Company,  were  fraudulent,  null  and  void. 

17.  I  am  informed  and  believe  that  said  suit  in  Exhibit 
"C,"  attached,  was  brought  upon  the  theory  and  alleged  facts 
last  stated. 

18.  I  am  informed  and'  believe  that  others  of  the  execution 
creditors  above  named  make  the  same  claims. 

19.  I  am  informed  and  believe  that  it  would  be  unwise, 
unsafe  and  improper  for  me  to  apply  any  of  the  moneys 
collected  by  me,  as  aforesaid,  or  hereafter  collected,  if  any,  out 
of  real  estate   upon   said   executions,  numbered  and 

,  or  any  of  them,  or  upon  any  of  the  executions  above 
stated,  except  pursuant  to  an  order  of  this  court  made  after 
notice  to  and  a  hearing  of  all  parties  in  interest,  so  as  to 
preclude  them  therebjr,  or  that  pursuant  to  an  order  so  made, 
I  be  allowed  to  pay  said  moneys  into  court,  either  of  which,  as 
allowed,  I  am  ready,  willing  and  anxious  to  do.^ 

'  Averill  «.   Williams,  4   Denio,  ger,  1  ^SA.  i^/i  C,  315;  cases  cited,  26 

295;  Mandeville  ».  Reynolds,  68  N.  Eng.  Bep.  [Moak).  50;  Zapp  ».  Miller, 

T.,  528,  529;  Sheridan  ».  Farnham,  21  ZOWeeUy  Big.,  321 ;  Gearon  v.  Bank, 

Weekly  Big.,  470 ;  Lewis  «.  Woodruff,  50  Super.  Ot.  (J.  &  8. ),  264. 
15  Em.  Pr.,  539;  Heyman  v.  Berin-         '■  Phillips  ».  Wheeler,  67  N.  T., 
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20.  That  Mr.  B.,  attorney  for  the  plaintifEs  in  said  execu- 
tions, claims  to  me  that  such  executions  are  valid ;  and  the 
moneys  realized  by  me  as  such  sheriff  as  aforesaid,  and  to  be 
BO  realized,  should  be  applied  thereon. 

21.  1  cannot  now  determine  the  legal  expenses  and  per- 
centages to  which  I  may  be  entitled,  as  they  will  depend  upon 
how  much,  if  any,  may  be  realized  for  real  estate,  the  expenses 
of  advertising  same  and  the  percentages  upon  which  executions 
they  may  be  ordered  to  be  paid,  as  they  are  for  different 
amounts. 

22.  This  motion  will  be  noticed  for  a  regular  special  term 
at  as  early  a  day  as  it  can  be  to  enable  me  to  sell  the  real 
estate  and  serve  an  additional  affidavit  as  to  the  amount  of 
money  which  may  be  finally  realized  by  me. 

23.  I  desire  an  order  extending  the  time  for  me  to  return 
all  of  the  above  mentioned  executions,  until  fifteen  days  after 
the  decision  of  such  motion  and  entry  of  order  thereon,  and 
notice  thereof,*  so  that  I  may  not  be  liable  to  suits  or  proceed- 
ings by  the  plaintiffs  in  said  executions,  for  failure  to  return 
said  executions  within  sixty  days  from  the  times  of  my  receipts 
thereof. 

24.  I  desire  an  order  prohibiting  and  forbidding  the  plaint- 
iffs in  the  above  mentioned  executions  and  each  of  them,  until 
fifteen  days  after  the  decision  of  such  motion,  entry  of  order 
thereon  and  notice  thereof,  from  suing,  impleading,  prosecut- 
ing or  instituting  any  proceeding  against  me  by  reason  or  in 
consequence  of  said  executions,  or  either  of  them,  so  that  I 
may  have  reasonable  time  after  notice  or  knowledge  of  such 
order  to  comply  therewith. 

26.  No  previous  application  has  been  made  for  this  order. 
[Jurat.']  [8ignatv^e.'\ 

Form  No,  2029. 

Order  extending  time  to  sheriff  to  return  conflicting  executions,  and 
enjoining  creditors  therein  meanwhile,  pending  motion  to  deter- 
mine the  various  claims. 

At  a  special  term  [c&g.;  see 
[Title  of  action].  Form  493,  p.  4]. 

On  reading  and  filing  the  annexed  affidavit  and  the  execu- 

104;  6  Supm.  Ct.  (T.  &  C),  306;  Mc-  Smith  on  Sheriffs,  405,  ei  seq.;  Acker 

Donald  ».  Allen,  37  Wise,  108,  113;  v.  Ledyard,  8  iT.  T.,  63;  N.  T.  Code 

Stebbins  v.  Walker,  14  N.  J.  Law,  90 ;  Giv.  Pro.,  §  745. 
Parker  v.  Barker,  42  K  H.,  78, 90,  91,  '  Parker  D.  Barker,  42  N.  H.,  78, 

92;  Nelson  «.  Kerr,  59  N.  T.,  324;  89,  90. 
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tions  therein  referrecTto  on  motion  of  N.  C.  M.,  of  counsel 
for  J.  W.  Jd.,  as  sherift  of  county,  it  is 

Oedeeed,!  1.  That  the  time  for  said  sheriff  to  return  all  of 
the  executions  above  mentioned  in  the  preceding  affidavit  be 
enlarged  and  extended  until  fifteen  days  after  the  decisioA  of 
the  motion  to  be  made  pursuant  to  the  notice  following  this 
order,  entry  of  an  order  thereon,  and  notice  thereof. 

2.  That  the  plaintiffs  in  the  execution  above  mentioned  in 
the  preceding  affidavit,  and  each  of  them,  be  prohibited  and 
forbidden  until  fifteen  days  after  the  decision  of  such  motion, 
entry_  of  order  thereon  and  notice  thereof,  from  suing,  im- 
pleading, prosecuting  or  instituting  any  proceedings  against 
said  J.  W.  H.,  as  sheriff,  or  otherwise,  by  reason  or  in  conse- 
quence of  said  executions  or  either  of  them. 

Granted  at  above  term. 

[Signature,  c&c.J 

Form  No.  2029a. 
Notice  of  motion  underwritten. 

Take  notice,  that  upon  an  affidavit,  with  a  copy  whereof 
you  are  herewith  served,  the  executions  therein  mentioned, 
the  judgment-rolls  upon  which  the  same  were  issued,  and 
upon  such  papers  and  affidavits  as  shall  be  hereafter  served, 
this  court  will  be  moved,  on  behalf  of  J.  W".  H.,  as  sheriff"  of 
county,  at  a  special  term  thereof,  to  be  held  at  the  [city 
hall],  in  the  city  of  ,  on  the  last  of  j  18     , 

at  the  opening  of  the  court,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  a  rule  or  order  ordering  and  directing  as  to 
which,  if  any,  of  the  plaintiffs  in  the  executions  before  men- 
tioned, the  said  sheriff,  after  deducting  his  legal  expenses,  fees, 
percentages  and  commissions,  shall  pay  the  moneys  collected 
by  him  upon  or  by  virtue  of  said  executions,  or  any  of  them, 
and  as  to  the  order  in  which  said  sheriff  shall  so  make  pay- 
ments upon  said  executions,  or  any  of  them ;  or  that  said  sheriff 
be  allowed  to  pay  the  moneys  so  collected  into  court,  and  on 
his  so  doing  discharging  him  from  further  liability  tlierefor  or 
by  reason  thereof.  And  that  said  sheriff"  may  be  allowed,  out 
of  said  moneys,  his  costs  of  this  motion,  and  may  have  such 
further  and  other  rule,  order  or  relief  as  to  the  court  shall 
seem  meet  and  agreeable  to  equity. 

"       .     ,  I.     I.  -  ....  .11.  .-  i-i— — .        I  -.-I    I     ,^ 

. "  43  iV:  a:,  89,  90;  10  How.  Pr.,    Civ.  Pro.,  §  775:  3  Row.  Pr.,  400;  3 
415-,  4  Wodts  Pr.,  600;  N.  T.  Code    Sandf.,  703. 
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Tou  will  also  take  notice  of  an  order  this  day  duly  made, 
filed  and  entered  in  the  clerk's  oflace  of  county,  of  which 

the  foregoing  is  a  copy. 

[Date.]  [Signature  and  office  add/ress  of], 

[Address  to  attorneys  for  Attorney  for 

the  various  plaintiffs.] 


rV.    PURCHASE  AKD  REDEMPTION. 
Form  No.  2030. 
Affidavit  by  purcliaser  at  execution  sale  for  order  to  enjoin  vaste. 
[Title  of  court.] 

In  the  Matter  of  the 
Application  of  A.  B. 
for  an  Order  Enjoin- 
ing Y.  Z.  from  Com- 
mitting Waste. 


[  Venue.] 

A.  B.,  being  duly  sworn,  says  : 

I.  That  on  the  day  of  ,  18  ,  at  ,  in  this 
court  [or,  in  the  court  of  — or,  before  M.  N.,  a  justice  of 
the  peace  in  and  for  the  town  of  ],  the  deponent  [or,  one 
O.  P.]  recovered  a  judgment,  which  was  duly  given  by  said 
court  [or,  justice]  against  the  defendant  Y.  Z.  for 
dollars,  in  an  action  wherein  said               was  plaintiff  and  said 

was  defendant. 

II.  That  thereafter  said  judgment  was  duly  docketed  in 
the  oifice  of  the  clerk  of  ,  and  execution  against  the 
property  of  said  judgment-debtor  was  issued  to  the  sheriff  of 
the  county  of  ,  whereby  he  was  required  to  collect  said 
sum,  with  interest  and  costs,  out  of  the  personal  or  real  prop- 
erty of  said  defendant  in  his  county. 

III.  That  S.  K.,  who  was  then  sheriff  of  said  county,  duly 
proceeded  under  said  execution,  and  by  virtue  thereof  duly 
advertised  aud  sold  all  the  interest  which  the  said  defendant 
had,  on  the  day  of  »  18  ,  in  the  following-described 
real  property :  [description  of  Remises.] 

IV.  That  your  petitioner  then  and  there  became  the  pur- 
chaser of  the  same,  subject  to  the  right  of  redemption,  pre- 

'  N.  T.  Code  Civ.  Pro.,  §§  1443,  1681. 
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scribed  by  statute,  for  tlie  sum  of  dollars,  that  sum  being 

•the  highest  bid  therefor.  That  your  petitioner  paid  to  the  said 
sheriff  the  purchase-money  aforesaid,  together  with  his  fees, 
amounting  in  the  whole  to  the  sum  of  dollars  [or,  after 

deducting  the  amount  of  his  execution,  paid  the  residue  of  the 
consideration  of  said  purchase  to  the  said  sheriff],  who  there- 
upon returned  said  execution  satisfied,  as  by  reference  to  the 
annexed  certified  copy  of  an  original  duplicate  certificate  of 
the  said  sheriff,  and  which  your  petitioner  caused  within  the 
time  limited  by  law  to  be  filed  in  the  oflSce  of  the  clerk  of  said 
county,  reference  being  thereto  had,  will  more  fully  appear. 

Y.  That  the  aforesaid  Y.  Z.,  who  was  previously  to  and  at 
the  time  of  said  sale,  and  who  thenceforth  has  been  in  the 
occupation,  use  and  enjoyment  of  the  said  premises  so  sold 
to  your  petitioner,  has  since  the  said  sale,  and  without  having 
redeemed  said  premises,  or  paid  to  your  petitioner  the  princ? 
pal  or  interest  of  the  purchase-moneys  aforesaid,  or  any  part 
thereof,  to  wit,  on  or  about  the  day  of  {allege 

waste  or  other  damage  ;  see  F&rm  628,  p.  86]. 

{Application  manj  le  ex-parie ;  and  if  so,  allege  as  on 
page  2  of  this  Vol.']  > 

[Jurat.']  [Signature.] 

[Order  thereon.     Adapt  from  Forms  533,  and  634,  and  629.] 


Form  No.  2031. 

Affidavit  of  amount  due,  remaining  unpaid,  on  judgment.' 

[Title  of  court  and  cause,  unless  the  affidavit  T>e  indorsed  on 

the  assignment  or  transcript.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says  : 

I.  That  he  is  [the  agent — or,  attorney — of  C.  D.]  the  owner 
and  holder  *  of  the  judgment  mentioned  in  the  foregoing  copy 
of  docket  of  judgment  [if  under  an  assignment,  allege  the  fact, 
cmd  that  a  true  copy  of  the  assignment  is  annexed], 

II.  That  the  sum  remaining  unpaid  this  day  on  said  judg- 
ment is  ,  with  interest  to  tne  day  of  , 
18    ,  amounting  together  to                dollars.^ 

[Jurat.]  [Signature.] 

'  N.  Y.  Code  Civ.  Fro.,  %  1464.  '  See  note  1  to  next  Form  {belovo). 
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Form  No,  3031a. 
Affidavit  of  agent  to  sum  remaining  unpaid  on  mortgage.^ 

lAs  in  last  Form  to  the  *,  continuing ;]  of  a  mortgage 
which  entitles  said  to  redeem  certain  premises  from  a  sale, 

under  execution.' 

II.  That  annexed  hereto  is  a  certified  copy  of  the  mortgage 
under  which  said  A.  B.  claims  the  right  to  redeem,  and  [a  cer- 
tified copy  of]  each  assignment  thereof  which  is  necessary  to 
establish  his*right  so  to  redeem. 

III.  That  the  sum  remaining  unpaid  on  said  mortgage,  and 
due  to  said  A.  B.  this  day,  is  dollars,  over  and  abovQ 
all  payments,  with  interest  from  the  day  of  , 
18     ,  amounting  together  to  the  sum  of                dollars. 

\Jurat?\  [Signature.] 

'  JV.  T.  Code  Civ.  Pro.,  §  1465.  said  right  to  redeem,''  held  a  suffl- 

An  allegation  that  "  this  deponent  cient  compliance  with  §  1465.  People 

further  says  that,  as  near  as  he  can  ex  rel.  Van  Buskirk  v.  Clark,  37  Sun, 

estimate,  the  sum  $2,288.39,  including  201. 

interest,  now  remains  unpaid  on  said  '  See  Vol.  I,  p,  23,  as  to  necessity 

mortgage  at  this  the  time  of  claiming  of  positive  statement  of  agency. 
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ARTICLE    II. 


Execution  against  the  Person. 


Forms, 
(2032.)  Execution   against  the 


per- 


(2033.)  Indorsement  upon  an  execu- 
tion against  the  person. 

(2034.)  Order  vacating  body  execu- 
tion on  condition  of  stipu- 
lation not  to  sue,  or,  in  de- 
fault thereof,  execution  to 


stand  amended  reanc  pro 
tunc. 

(2036.)  Affidavit  to  obtain  discharge 
from  execution  against  the 
person. 

(2036.)  Order  discharging  from  exe- 
cution a  dm)tor  who  has 
been  discharged  from  his 
debts. 


Form  No.  2032. 
Execution  against  the  person.' 

{Uommmce  as  in  Form  1999,  lut  instead  of  the  words, 
jonr    county,   before  the  T",   may  substitute,  the  county  of 

[And  from  the  \,  continue  as  follows:']  And  whereas,  an 
execution  against  the  property  of  the  said  [naming  the 
judgment-debtor']  has  been  duly  issued  to  the  county  of 
\naming  county  of  his  residence,^  if  he  be  a  resident  of  the 


>  N.  T.  Oode  Civ.  Pro.,  §§  1372, 
1487-1489;  and  a&  to  time  within 
which  such  exemption  should  be 
issued,  see  §  573.  By  id.,  %  1490, 
leave  of  court  is  necessary  to  issue 
this  execution  '"while  an  execution 
against  his  property  issued  ia  the 
same  action  remains  unreturned." 

Where  one  defendant  only  is  liable 
to  be  taken  on  execution  against  the 
person,  such  execution  need  not  run 
in  form  against  all  the  defendants,  and 
by  indorsement  be  restricted  in  its  ex- 
ecution to  such  defendaint,  but  it  may 
run  against  him  alone.  Whitman  ®. 
James,  14  Weekly  Big.,  214;  affl'd  (with- 
out opinion)  in  89  JT!  Y.,  635. 

*  An  execution  against  the  person 
may  be  issued  to  any  county,  irre- 
spective of  that  where  judgment  is 
docketed.  Oode  Civ.  Pro.,  §  1365.  It 
is  not  necessary  to  recite  that  the  judg- 
ment has  been  docketed  in  the  county 
of  the  debtor's  residence,  as  such 
docketing  (when  necessary)  may  be 
presumed,  and  is  not  required  by  id., 
1 1373.   O'Shea  «.  Kohn,  38  Sun,  149. 

Vol.  11.-69 


s  Required  by  N.  Y.  Code  Civ. 
Pro.,  §§  1373  and  1489,  "  unless  the 
judgment-debtor  is  actually  confined 
without  having  been  admitted  to  the 
liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in 
another  action,  or  of  an  order  of  ar- 
rest or  a  surrender  by  his  bail,  in  the 
same  action,"  in  which  case  omit 
statement  as  to  execution  against  prop- 
erty and  substitute  the  clause  indi- 
cated in  the  Form.  A  body  ex- 
ecution is  void  if  issued  against  a 
resident  debtor  not  in  confinement 
when  no  execution  against  his  proper- 
ty has  been  issued  to  the  county  of  his 
residence  and  returned  unsatisfied. 
See  Bergman  v.  Noble,  19  Abb.  If.  C, 
63:  s.  c,  4:5  Hun.  1S3. 

In  People  v.  Reilly,  68  Sow.  Pr., 
218,  it  was  held  that  a  bodjr  execution 
reciting  that  an  execution  against 
property  was  issued  to  the  proper 
county  and  returned  unsatisfied  with- 
out indicating  what  county,  was  insuf- 
ficient, and  the  defect  was  so  substan- 
tial that  its  validity  was  properly  de» 
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State],  where  he  resides,  and  has  been  returned  [wholly — or, 
partly]  unsatisfied*  [or,  And  whereas,  B&iA— judgment-debtor — is 
actually  confined,  without  having  been  admitted  to  the  liberties, 
on  an  execution  against  his  person,  in  another  action — or,  on  an 
order  of  arrest  herein] : 

Theeefoee  we  command  you,  that  you  arrest  the  said 
[Judgment-debtorl,  and  commit  him  to  the  jail  of  your  county 
until  he  pays  the  said  judgment,  or  is  discharged  according  to 
law.^    [Uonchide  as  in  Form  1999,  from  the  f:];.] 

Form  No.  2033. 
Indorsement  upon  an  execution  against  the  person.' 

{Title  of  court  and  action.'] 

Execution  against  the  person  to  county. 

Sheriff  of  the  [city  and]  county  of  : 

Arrest  the  defendant  and  collect  |  [continumg  as  in 

Form  2012,  p.  1015,  from  $]. 

Form  No.  2034. 

Order  vacating  body  execution  on  condition  of  stipulation  not  to  sue, 
or,  in  default  thereof,  execution  to  stand  amended  nunc  pro  tunc' 

[Title  {court  order)  and  recitals  according  to  the  case;   see 
Form  i93,  J),  i.] 
Oedeeed,  that    said  motion  be    and   hereby   is  granted, 

termined  upon  a  writ  of  haleas  corpus,  tion  against  property  before  execution 

and  the  defendant  was  discharged  on  against  the  person,    See  N.  Y.  Guar- 

Gondition  that  he  filed  a  stipulation  anty  &  Ind.  Co.  v.  Roberts,  43  Super. 

not  to  sue  for  false  imprisonment.  Gt.  {J.  &  8.),  551;  affl'd  in  TIN.  T., 

But  in  People  ex  rel.  Utley  v.  Seaton,  25  377. 

Eun,  805,  such  an  execution  was  held  Where  the  execution  against  prop- 
voidable  merely,  and  that  as  the  de-  erty  has  been  issued  and  returned  un- 
f  ect  could  be  cured  by  amendment  satisfied  in  the  county  of  the  debtor's 
jiMwc  pro  tone,  the  proper  remedy  was  residence,  it  is  not  necessary  that  it 
by  motion,  and  not  by  writ  of  habeas  should  be  so  issued  and  returned  In 
corpus.  the  county  where  the  judgment  was 

In  Walker  v.  Isaacs,  36  Sun,  233,  recovered,  before  issuing  a  body  exe- 

such  an  execution  recited  that  "an  cution.  O'Shea  ».  Kohn,  38  Saw,  149. 

execution  against  the  property  of  the  "  Code  Civ.  Pro.,  §  1489. 

judgment-dfebtor  has  been  duly  issued  '  Required  by  iS.,  §  1873. 

to  the  sheriff  of  the  county  where  the  »  This  Form  was  used  in  the  Tweed 

said  judgment-debtor  resides,  and  re-  Case. 

turned  unsatisfied,"  and  it  was  held,  *  Sustained  in  Walker  v.  Isaacs,  36 

distinguishing  People  «.  Reilly  (above),  Eun,  233,  235,  which  held  that  upon 

that  it  was  not  void,  and  the  defect,  if  vacating  a  body  execution  for  irregu- 

any,had  been  properly  cured  by  order  larities  therein  that  may  be  cured  by 

of  court  amending  nunc  pro  tunc.  amendment,  the  court  has  power  to 

A  party,  however,  may  waive  the  require  the  defendant  to  stipulate  not 

•provision  requiring  return  of  execu-  to  sue  for  false  imprisonment,  as  a 
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provided  and  upon  condition  that  the  defendant  stipulates  not 
to  sue  for  the  arrest  or  for  any  imprisonment  on  or  by  virtue 
of  said  execution ;  and,  in  default  of  said  stipulation  being 
made  and  delivered  to  the  plaintiff's  attorney  within  five  days 
after  service  of  a  copy  of  this  order,  it  is  ordered,  that  said 
execution  be  and  the  same  hereby  is  amended  nuno  pro  tunc 
as  of  the  date  when  the  same  was  issued,  by  inserting  at  the 
end  of  the  line  thereof  the  words  "  the  county  of  ,"  so 
that  when  so  amended ,  the  said  execution  will  recite  that  an 
« execution  against  the  property  of  the  judgment-debtor  has 
been  duly  issued  to  the  sheriff  of  the  county  of  ,  the 

county  where  the  said  judgment-debtor  resides,  and  returned 
unsatisfied ; "_  and  as  so  amended  that  the  said  execution  stand. 
Enter :  {signature  of  jydge  hy  mitials  of  name  and  title.'] 


Form  No.  2035. 
Affidavit  to  obtain  discharge  from  ezecation  against  the  person.' 

\_TiUe  of  court  a/iid  cause.] 
[  Venue.] 

Y.  Z.,  being  duly  sworn,  says  : 

I.  That  he  resides  [and  at  the  time  of  the  application 
hereinafter  mentioned  resided]  at  ,  in  the  county  of 

,  in  this  State. 

II.  That  on  or  about  the  day  of  5  IS  ,  one  A. 
B.,  of  ,  in  the  county  of  ,  recovered  judgment 
against  deponent,  as  appears  by  the  execution  hereinaftei; 
referred  to,  for  [here  state  the  cause  of  action  briefly]. 

III.  That  thereafter,  and  on  the  petition  of  , 
proceedings  in  bankruptcy  were  commenced,  and  an  adju^fea- 
tion  that  deponent  was  a  bankrupt,  was  thereon  had  itk  the 

condition  of  setting  aside  the  execu-  of  a  stipulation  held  void  becajise  ob- 

tion,  and  to  grant,  in  the  alternative,  tained  under  duress  by  the  statement 

leave  to  amend  the  execution  nunepro  that  defendant "  would  have  to  stay  in 

•  tunc.    But  where   the    execution  is  jail  a  long  time  "  if  he  did  not  sign  it. 
void,  the  court  has  no  such  power.  '  N.  T.  Oode  Civ.  Pro.,  §  3187,  and 

See  Mayer  v.   Eothschild,  59  How.  compare  568.   This  in  substaijoe  (sup- 

iV.,  510;  Chapin  v.  Foster,  IQl  N.T.,  plying  the  allegation  of  a  copy  an- 

1.    In  Catlin  V.  Adirondack,  23  Eun,  nexed,  ^nd  of  a  filing  of  the  papers), 

493,  it  was   held    that   such   stipu-  is  the  afifldavit  on  which  the  order  was 

lation  should  not  be  required  where  a  granted  in  Pinckney  «.  Hegeman,  53 

suit  has  already  been  brought  and  is  N.  T.,  31. 

on  the  calendar  awaiting  trial.    See         It  will  usually  be ,  better:  tp.,  give 

Guilleaume  v.  Rowe,  94  K  T.,  368,  notice  of  the  motion._.       , 
affi's  63  ^ow,  iV.,  175,  for  an  instance 
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United  States  District  Court  for  the         district  of  ,  and 

thereupon  such  proceedings  were  had  that  on  the  day  of 

,18    ,  a  discharge  in  bankruptcy  was  duly  made  and, 
granted  to  deponent  by  Hon.  ,  judge  of  said  court ; 

and  that  a  certificate  of  said  discharge  is  hereto  annexed.^ 

[Or  in  ease  of  a  discharge  from  imprisonment  wnder  State 
law,  thus:  [II.  That  after  said  date  this  deponent  duly 
commenced  proceedings  under  the  statute  commonly  known 
under  art.  1  of  tit.  1  of  chap,  xvii  of  the  Code  of  Civil 
Procedure,  and  that  'all  his  debts  and  property,  and  other  matters 
required  by  law,  were  duly  set  forth  in  his  schedule ;  and  after 
due  course  of  law  therein,  and  on  the         day  of  >  ^8    , 

' — or,  the  county  court — of  the  county  of  ,  duly 

made  and  granted  to  deponent  a  full  discharge  from — all 
deponent's  debts  and  from — imprisonment,  pursuant  to  the 
provisions  of  said  statute — of  which  discharge  a  copy  is  hereto 
annexed — and  that  the  discharge  and  petition,  schedules  and 
other  papers  on  which  the  said  discharge  was  granted,  were,  on 
or  before  the        day  of  ,  18    ,  duly  filed  and  recorded  in 

the  oflSce  of  the  clerk  of  the  county  of  ,  as  by  law 

required.] 

IV.  That  thereafter,  and  on  or  about  the        day  of  , 

18  ,  an  execution  against  the  person  of  the  deponent  was 
issued  in  the  above-mentioned  action  to  the  sheriff  of  said 
county,  and  on  or  about  the  day  of  said  sheriff 

seized  the  body  of  this  deponent  thereunder. 

Y.  That  thereupon  this  deponent  exhibited  to  the  said 
sheriff  a  certified  copy  of  his  said  discharge,  but  said  sheriff 
refused  to  recognize  it,  and  took  this  deponent  into  custody 
under  said  execution,  and  he  is  now  confined  within  the  limits. 

[YI.  If  the  motion  is  not  on  notice — That  no  previous 
application — c&c,  see  p.  2.]  [Signature.'] 

[Jurat.'} 

Form  No.  2036. 

Ordra'  disdiarging  from  ezecntion  a  debtor  who  has  been  discharged 

from  his  debts. ' 

\_Titie  {court  order*)  and  recitals  according  to  the  case;  see 
Form  493,  p.  4.] 
It  appearing  by  the  affidavit  of  the  defendant  Y.  Z.,  dated 

•-See  U.  8.  B.  8.,  §  5119.  ■«  This  must  be  an  order  of  the 

» In  ]Sr.  T.  city,  the  Common  Pleas,  court  where  the  judgment  was  ren- 

'  Sustained  in  Pinckney  v.  Hege-  dered  under  which  he  was  arrested 

tiian,^^X,31.  and  imprisoned,  or  of  the  county 
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the         day  of  ,  18     ,  that  on  or  about  the  day  of 

,  18    ,  a  judgtoent  was  obtained  against  him  in  the 

above  cause  ;  that  since  that  time  he  has  obtained  a  discharge 

Sjmefiy  describing  if],  duly  granted  or  made  by  the  Hon. 

on  or  about  the        day  of  ,  18    ,  as  appears  by 

a  certified  copy  of  the  said  discharge  annexed ;  and  it  further 

appearing  that,  on  or  about  the  day  of  ,  18       an 

execution  against  him  was  issued  to  the  sheriff  of  the  county 

of  ,  upon  said  judgment,  and  that  on  the  day  of 

,18     ,  the  said  T.  Z.  was  taken  into  custody  under 

said    execution    by  said    sheriff,   and    is    still   so   held   [or, 

confined    within    the    limits],  although    said    discharge  was 

5 resented  to  him ;  Now,  on  motion  of  Q.  E.,  of  counsel  for 
efendant  T.  Z. : 

Obdebed  [that  the  execution  against  the  person  of  said  T. 
Z.  be  and  the  same  is  set  aside,  and  all  proceedings  thereunder 
be  and  are  enjoined ;  *  and]  that  the  said  Y.  Z.  be  discharged 
from  the  custody  of  the  sheriff  and  from  the  limits ;  and  that 
all  proceedings  taken  by  the  sheriff  be  vacated,  and  the  bond 
given  by  said  Y.  Z.  and  his  sureties  be  canceled.  This  order 
to  be  without  prejudice  to  the  plaintiff  in  said  action,  taking 
all  proper  proceedings  upon  the  said  judgment ;  and  the 
affidavit  used  on  this  motion  to  be  filed  and  this  order 
entered  in  the  county  where  the  venue  of  said  action  is. 

Enter ;  [signature  of  judge  ly  initials  of  name  and  official 

title.'] 

court  of  the  county.    See  Hayes  «.    less  the  execution,  or  its  issue,  is  inx- 
Bowe,  65  How.  Pr.,  347.  peached. 

'  This  clause  is  not  appropriate  un- 
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AETIOLE    III. 

ENTOEcmo  Judgment  foe  Specific  Relief  by  Judicial  Sale 

OE  otherwise. 


I.  Judicial  sale. 

FOBMS. 

(2037.)  Notice  of  sale  of  real  proper- 
ty under  a  judgment. 

(2088.)  Admission  of  service  of  same. 

(2039.)  Affidavit  on  motion  to  stay 
sale. 

(2040.)  Notice  of  motion  thereon. 

(2041.)  Order  thereon. 

(2042.)  Notice  of  adjournment,  or 
countermand^  &c.,  for  serv- 
ice. 

(2043.)  Affidavit  of  publication. 

(2044.)  Terms  of  sale. 

(2046-2047.)  Statements  suitable  to 
insert  in  foregoing  Form. 

(2048.)  Memorandum  of  sale. 

(2049.)  Report  of  referee  of  sale  un- 
der judgment  in  partition, 
&c.,  directing  sale. 

(2060-2055.)  Statements  suitable  to 
insert  in  foregoing  Form. 

(2056.)  Exceptions  to  report  of  ref- 
eree of  sale. 

(2067.)  Notice  of  hearing  of  excep- 
tions. 

(2058.)  Order  confirming  sale. 

(2059.)  Affidavit  to  move  to  open 
sale. 


(2060.)  Notice  of  motion  thereon. 

(2061.)  Order  thereon. 

(2062,  2063.)  Statements  suitable  to 
insert  or  substitute  in  fore- 
going Form. 

(2064.)  Bond  required  as  condition  of 
ordering  resale. 

(2066.)  Affidavit  on  the  part  of  pur- 
chaser to  move  to  be  dis- 
charged. 

(2066.)  Order  discharging  purchaser. 

(2067.)  —  denying  purchaser's  mo- 
tion. 

(2068.)  Affidavit  to  move  to  compel 
purchaser  to  complete  his 
purchase. 

(2069.)  Order  for  writ  of  assistance. 


II.  Speoifio  enforcement  by  deliveet, 
<&c. 

(20.70.)  Order  that  clerk  deliver  a 
conveyance,  &c.,  deposited 
in  court. 

(2071.) sheriff  convey  proper- 
ty, <fec. 

(2071a.)  Motion  for  receiver  after 
judgment. 


L    JUDICIAL    SALE. 


Form  No.  2037. 


Notice  of  sale  of  real  property  under  a  judgment.' 

[Title  of  court  and  action.] 

By  virtue  of  a  judgment  [of  foreclosure  and  sale — o?',  of 
partition  and  sale]  granted  by  this  court  in  the  above-entitled 
action,  and  entered  on  the        day  of  ,  in  the  office  of  the 


'  As  to  publication,  see  Vol.  I,  p. 
371;  N.  T.  Code  Civ.  Pro.,  §  1678;  and 
Bechstein  ®.  Schultz,  19  Ahb.  N.  C, 
168;  8.  c,  45  Mun,  191;  Sanborn  ®. 
Potter,  35  Minn.,  449.  As  to  amend- 
ing, Yalentine  v,  McCue,  26  Hun, 


456.  _  If  the  property  is  not  in  a 
city  in  which  a  daily  paper  is  pub- 
lished, post  and  advertise  as  in  case  of 
a  sale  of  real  property  on  execution. 
N.  T.  Code  Civ.  Pro.,  §§  1434, 1435, 
and  Vol,  I,  p.  378,  n,,  and  380,  n. 
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clerk  of  at  [if  modijled,  add:  and  in  pursuance  of 

a  turther  order  made  by  said  court  on  the  foot  of  said  iudgment 
and  entered  in  said  clerk's  ofiace  on  the        day  of  18 

modifying  said  judgment  or  decree— oy  thus  :  and  an  order  of 
resale,  made  by  said  court  and  entered  in  said  clerk's  office  on 
the  day  of  ,  18    ],  the  undersigned  E.  F.,  a  referee 

duly  appomted  in  this   action  for  such  purpose   [if,  as  is 
sometimes  the  case,  executors  or  trustees  are  directed  to  join 
add:  and_  we,  the  undersigned  E.  X.  and  T.  K.,  trustees  and 
plaintiffs  in  said  action],  will  sell  at  public  auction  on 
the  day  of  ,  18    ,  at  twelve  o'clock  noon^  of  that 

day  {here  name  salesroom  or  particular  place  of  sale,  for 
instance'],  at  the  front  door  of  the  "Westchester  county  court 
house,  situate  in  White  Plains,  "Westchester  county.  New  York 
[here  insert  full  description,  which  mil  he  governed  hy  the 
judgment].  [Signature  of].  Referee  [<&c.\ 

[Date.] 

[Wame  and  office  address  of]. 

Plaintiff's  attorney. 

[Notice  of  adjov/rnment  will  he  hy  adding:]  The  sale  of  the 
above-described  property  ia  hereby  adjourned  until  ,  the 

day  of  ,  18     ,  at  the  same  hour  and  place. 

[Date,  signatures,  and  address,  as  above.] 


Form  No.  2038. 
Admission  of  service  of  notice  of  sale. 

[J'aste  here  a  copy  of  the  advertisement, 

with  tide  Of  court  and  action.] 

Due  and  timely  service  of  a  copy  of  the  foregoing  notice  of 
sale  in  this  action  is  admitted  this        day  of  ,  18     . 

[Date^  [Signature  of]. 

Attorney  for 

'  Personal  property  may  be  con-  and  the  good  will  of  its  business, 

cisely  described  as  thus:  all  the  per-  This  description  was  held  sufficiently 

sonal  property,  assets  and  efEects  be-  explicit  in  Winter  v.  Eckert,  93  N.  T., 

longing  to  the  late  firm  of  E.  &  W.,  367. 

or  to  the  representatives  of  said  firm         Error  or  omission  even  as  to  real 

(excepting  the  bills  receivable),  includ-  estate   is  amendable.    Woodhull   v. 

ing  the  chattels,  fixtures,  machinery,  Little,  103  id.,  165. 
horses,  wagons  and  stock  of  said  firm 
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Form  No.  2039. 

Affidavit  on  motion  to  stay  sale.' 

[Title  of  court  cmd  action.] 
[Venue.J 

A.  B.,  being  duly  sworn,  says : 

I.  He  is  the  above-named  [defendant]  in  this  action  [or  state 
relation  to  the  canise']. 

II.  That  this  action  was  brought  to  foreclose  a  certain 
mortgage ;  that  thereafter  a  judgment  of  foreclosure  and  sale 
herein  was  entered  in  the  office  of  the  clerk  of  county  on 
the         day  of            ,  18    . 

III.  That  by  said  judgment  B.  C,  Esq.,  was  appointed 
referee  to  sell  the  premises  therein  decreed  to  b^e  sold,  according 
to  law  and  the  practice  of  this  court,  and  that  in  pursuance 
thereof  the  said  referee  duly  advertised  the  said  premises  to  be 
sold  at  public  auction  at  the'  in  the  town  [city] 
of            ,  on  the         day  of            ,  18     . 

lY.  That  [state  grounds  upon  which  a  stay  is  desired]. 
[If  order  to  show  cause  is  asTced,  state  as  on  p.  2.] 

[Jurat^  [Signature.] 

Form  No.  2040. 
Notice  of  motion  to  stay  sale. 

[Move  the  court,  or  a  judge — see  Forms  488  amd  4:91— for 
a/n  order]  staying  the  sale  of  the  premises  decreed  to  be  sold 
herein  until  the         day  of  ,  18      [or,  for        days],  and 

for  such  other  [<&c.]. 

Form   No.    2041. 
Order  staying  sale. 

[J^ame  of]  Court  [or  if  a  court  order]  At  a  special  term  [c&c, 

as  m  Form  493,  p.  4]. 
[Title  of  action.] 

On  reading  the  annexed  affidavit  of  A.  B.,  and  it  satisfac- 

'  At  least  two  days'  notice  is  neces-    inari  n.  Volkening,  3  Abb.  if.  C,  454; 
sary  in  partition  or  foreclosure.     As-    2f.  T.  Gen.  Rules,  No.  67,  of  1888. 
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torily  appearing  to  me  [by  the  affidavit  of  hereunto 

annexed]  that  [more  than]  two  days'  notice  of  this  motion  was 
duly  served  upon  ,  Esq.,  the  plaintiffs  attorney;  Now 

after  hearmg  T.  Z.,  Esq.,  of  counsel  for  ,  and  A.  T.' 

Esq.,  of  counsel  for  [or,  no  one  appearing],  in  opposition  • 

,       Obdeeed,  that  the  sale  of  the  premises  adjudged  to  be  sold 
at  public  auction  in  this  action  be  and  hereby  is  stayed  until 
[or,  for         days],  and  that  a  copy  of  this  order  be 
duly  served  forthwith  upon  ,  Esq.,  the  referee  [or, 

BheriftJ  appointed  herein  to  conduct  said  sale. 

[^Authentication  as  in  Form  491.J 


Form  No.  2042. 
Notice  of  adjournment '  or  countermand,  &c.,  for  service. 

[Paste  here  a  copy  of  the  new  advertisement^    * 
Gentlemen : 

The  sale  above  noticed  was  adjourned  to  the  day  of 

,18  ,  as  above  stated  \or  if  counterm(m,ded :  The 
notice  of  sale  for — naming  original  day — was  countermanded, 
and  property  re-advertised  as  stated  in  the  above  notice], 

[Date,  signature,  and  addresses,  as  on  p.  1.] 

[Admission,  as  in  Form  No.  2038.] 

Form  No.  2043. 
Affidavit  of  publication.' 

[Here  paste  on  a  copy  of  the  advertisement, 

with  title  of  court  and  action.^ 
[  Venvs.'] 

M.  N.,  being  duly  sworn,  says : 

That  he  is  the  printer  [or,  the  publisher — or,  the  foreman 

— or,  the  principal  clerk — or,  the  only  clerk  of  the  printer — 

or,  of  the  publisher]  of  the  ,  a  newspaper  published  at 

,  in  this  State ;  that  the  advertisement  hereto  annexed 

'  Pier  ».  Storm,  37  Wise.,  247;  Ack-  Sanborn  v.  Potter,  35  Minn.,  449;  8. 

ley  V.  Parmenter,  98  N.  Y.,42!^.   As  to  C,  29  Mrthw.  Hep.,  64. 
publication,  see  Bechstein  v.  Schultz,         *  See  "Vol.  I,  p.  72,  &c.;  and  note 

19  Abi.  If.  a,  168;  s.c,  45  Ban,  191;  1  to  Form  2037. 
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has  been  regularly  published  in  the  said  newspaper  twice  a 
week  for  three  weeks  successively,  commencing  on  the 
day  of  ,  18       [and  also  on  day  of  sale  ^ — viz.,  on  the 

days  of  and  days  of  ]. 

[Jiirat.]  [Signature.] 

Form  No.  2044. 
Terms  of  sale.* 

[Paste  here  a  copy  of  the  ad/oertisement, 
with  title  of  cowrt^  and  action.'] 

The  premises '  described  in  the  annexed  advertisement  of 
sale  will  be  sold  under  the  direction  of  R.  F.  [referee],  upon 
the  following  terms : 

1st.  Ten  per  cent,  of  the  purchase-money  of  said  premises 
must  be  paid  to  the  said  [referee],  at  the  time  and  place  of 
salcj'ior  which  his  receipt  will  be  given.  [As  to  mortgage,  see 
Form  2045  (below).] 

2d.  The  residue  of  said  purchase-money  must  be  paid  to 
the  said  [referee]  at  his  office.  No.  ,  street,  in  the 

[city  of  New  York],  on  the  *        day  of  ,  18    ,  at 

o'clock,        M.,  when  the  said  [referee's]  deed  will  be  ready  for 
delivery. 

3d.  The  said  [referee]  is  not  required  to  send  any  notice  to 
the  purchaser;  and  if  the  purchaser  does  not  call  at  the  time 
and  place  above  specified  to  receive  his  deed,  he  will  be 
charged  with  interest  thereafter  on  the  whole  amount  of  his 
purchase,  unless  the  said  referee  shall  deem  it  proper  to  ex- 
tend the  time  for  the  completion  of  said  purchase.' 

'  This  is  the  usage,  but  not  re-         *  Usually  thirty  days, 
quired  by  law.  '  Under  such  terms  a  purchaser 

'  Terms  of  sale  should  be  prepared  who  whoUy  failed  to  complete  his 

with  care,  not  only  to  describe  the  purchase,  so  that  a   resale   became 

premises,  but  to  state  also  any  incum-  necessary,  was  held  liable  for  the  en- 

brances,  restrictions  or  servitudes  to  tire  deficiency  on  the  resale,  to  the 

which  the  premises  are  liable.  payment  of  which  the  referee  might 

Properly  these  ought  to  be  in  the  apply  his  deposit;   and  not  merely 

judgment  which  directs  the  sale  of  liable  for  interest  on  his  bid,  as  that 

property.    If   any    serious   question  was  the  penalty  provided  in  case  he 

arises  between  the  referee  and  the  at-  eventually  completed  his  purchase  at 

torneys  as  to  what  qualifications  of  a  later  date  than  that  specified  in  the 

that  kind  are  necessary  or  proper,  the  terms  of  sale.      Chase  ®.  Chase,  15 

referee  may  apply  foi;th3  instructions  Aib.  N.  C,  91;  afii'd  without  opinion 

of  the  court.  at  general  term.  Compare  Chancellor 

3  If  a  less  estate  than  the  fee  is  «.  Gummed,  35  Am.  L.  Beg.,  N.  8., 

directed  by  the  judgment  to  be  sold,  147. 
designate  it  accordmgly  here,  if  not 
so  expressed  in  the  notice. 
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4tL  All  taxes,  assessments  and  water  rates,*  which  at  the 
time  ot  sale  are  hens  or  incumbrances  upon  said  premises  [and 
moneys  necessary  to  redeem  the  property  sold  from  any  sales 
tor  unpaid  taxes,  assessments  or  water  rates,  which  have  not 
then  apparently  become  absolute^],  will  be  allowed  by  the  said 
reieree  out  of  the  purchase-money,  provided  the  purchaser 
shall,  previous  to  the  delivery  of  the  deed,  produce  to  the  said 
referee  proof  of  such  liens  [and  redemptions],  and  duplicate 
receipts  for  the  payment  thereof.' 

5th.  The  purchaser  of  said  premises,  or  any  portion  thereof, 
wiU,  at  the  time  and  place  of  sale,  sign  a  memorandum  of  his 
purchase,  and  pay,  in  addition  to  the  purchase-money,  the 
auctioneer  s    fee  of  dollars  for  each  parcel  separately 

Bold^  [and  m  the  counties  of  New  York  and  Kings,  if  the 
sale  zs  ai  a  public  salesroom :  *  not  exceeding  two  dollars 
salesroom  fee  for  each  parcel  separately  sold '']. 

6th.  The  biddings  will  be  kept  open  after  the  property  is 
struck  down;  and  in  case  anj  purchaser  shall  fail  to  comply 
with  any  of  the  above  conditions  of  sale,  the  premises  so  struck 
down  to  him  will  be  again  put  up  for  sale  under  the  direction 
of  said  referee  under  these  same  terms  of  sale,  without  appli- 
cation to  the  court,  unless  the  plaintiff's  attorney  shall  elect  to 
make  such  application,  and  such  purchaser  will  be  held  liable 
for  any  deficiency  there  may  be  between  the  sum  for  which 
said  premises  shall  be  struck  down  upon  the  sale,  and  that  for 
which  they  may  be  purchased  on  the  resale,  and  also  for  any 
costs  or  expenses  occurring  on  such  resale.* 

[Add  if  desired,  consent  to  receive  purchase-money  mmir 
gage.] 

[Date.]  [Signature  of],  Referee. 

STATEMENTS  SUITABLE  TO  INSERT  IN  FOREGOING  FORM, 

2045.  Purchase-money  mortgage.']  Two-thirds  of  th?  purchase-money  may 
remain  on  bond  and  mortgage,  payable  in  three  years,  with  interest  at  6  per 
cent,  payable  semi-annually  [provided  the  purchaser  gives  the  referee  notice  of 

'  This   clause    ought    to    follow  O.,  135;  Koch  v.  Purcell,  45  Super. 

the  directions  of  the  judgments  if  Ot.  {J.  &  8.),  163. 
that  directs  differently  as  to  incum-  As  to  void  taxes,  see  Simms  v. 

brances.  Voght,  11  Abb.  N.  C,  48;  Be  Byrnes, 

^  N.  T.  Code  Cw  Pro.,  §  1676.  4  Oentr.  Rep.,  113. 

'  As   to   the   referee's   duty,  see         *  See  Griffln  v.  Helmbold,  73  N. '' 

Hotchkiss  V.  Clifton  Air  Cure,  3  Mb.  T.,  437  ;  Miller  v.  Burke,  68  id.,  615; 

Gt.App.  Dee.,  406;  Peopleezrel.  Day®,  affi'g  6  Dal^,  171. 
Bergen,  63  ^.  F.,  404;  Easton  v.  Pick-         '  See  Miller  ».  Burke  (above)  cited, 
ersgill,  55  id.,  310;  75  id.,  599;  Wese-         "  The  rule  (2f.  T.  Rule,  63,  and  lo- 

man  v.  Wingrove,  85  id.,  353.    See,  cal  rule  of  Mar.  31,  1885)  requires 

also,  Bache  v.  Doscher,  67  id.,  439;  sales  to  be  at  such  a  room, 
affl'g  41  Super.  Gt.  (J.  &  8.),  150;  Mut.         '  N.  T.  L.,  1879,  p.  569,  c.  519. 
Idle  Ins.  Co.  V.  Truclitnicht,  3  Mb.  If.        « See  note  5,  p.  1098. 
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his  election  to  give  a  mortgage  within  days  after  the  sale].    The  bond 

and  mortgage  \may  state  form,  as  tJms :  to  be  drawn  by  the  counsel  for  the 
plaintiff,  subject  to  the  approval  of  the  referee,  and]  to  contain  the  usual  in- 
surance, and  30  days'  interest,  tax,  and  assessment  clauses. 

2046.  TiUe.']  The  property  is  sold  by  a  good  title  in  fee  simple,  and  will 
be  conveyed  by  the  usual  referee's  deed,  free  and  clear  of .  all  incumbrances 
[except  a  lease  of  the  premises  to  C.  P.,  to  expire  ,  18    ]. 

3047.  Apportionment  of  rents.]  The  purchaser  will  take  the  rents  from 
.18    . 

Form  No.  2048. 
Memorandum  of  sale. 

I,  M.  N".,  of  ,  have,  this  day  of  ,  18    , 

purchased  the  premises  described  in  the  above  annexed  printed 
advertisement  of  sale  [if  pari,  say :  designated  as  lot  No. 
— or  otherwise  sjpecify  It  ^]  for  the  sum  of  dollars,  and 

hereby  promise  and  agree  to  comply  with  the  above  terms  and 
conditions  of  sale. 

{I)ate.'\  [Signature.'] 

[Date.]     Eeceived  from  the  sum  of  dollars, 

being  ten  per  cent,  on  the  amount  bid  by  for  property 

sold  by  me  under  the  order  in  this  cause. 

$  .  [Signature  of],  Eeferee. 


Form  No.  2049. 

Beport  of  referee  of  sale  under  judgment,  in  partition,  foreclosure, 
or  other  action,  directing  sale. 

[Title  of  court  and  action."] 

To  the  Court  of 

In  pursuance  of  a  judgment  of  this  court,  in  this  action, 
bearing  date  the  day  of  ,  18     ,  the  undersigned  R. 

F,,  referee,  to  whom  the  execution  thereof  was  confided,  do 
^  report. 

That  I  caused  notice  of  the  time  and  place  of  sale  of  the 
premises  mentioned  in  the  judgment,  containing  a  brief  de- 
scription thereof,  to  be  duly  published  [if  property  is  not  in  a 
city  where  there  is  a  daily  paper,  add :  and  posted — here  state 
mode,  so  as  to  show  compliance  with  the  directions  of  the 
Judgment  and  rules  of  court ;  or  say :   as  appears  by  the 

» As  to  separate  parcels,  see  Mott  ®.  Mott,  68  N.  T.,  346 ;  modif 'g  8  Eun,  474. 
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affidavits  hereto  annexed].     And  agreeably  to  said  notice   I 
did,  at  the  time  and  place  specified  in  the  notice,  to  wit,  the 
day  of  ,  IS     ,  at  noon,  attend  at  the  in 

said  city,  and  exposed  said  premises  for  sale  by  public  auction 
to  the  highest  bidder. 

And  I  further  report  that  the  said  premises  were  then  and 
there  fairly  struck  off  and  sold  to  M.  K  for  dollars,  he 

being  the  highest  bidder  therefor,  and  that  being  the  highest 
sum  bid  for  the  same.     - 

[Or  where  there  are  several  parcels  :]  And  I  further  report 
that  the  several  lots  or  parcels  of  land  so  directed  to  be  sold  as 
aforesaid,  were  put  up  for  sale  separately,  and  were  each  and 
every  of  them  fairl,^  struck  off  and  sold  to  M.  JST.,  for  the  fol- 
lowing sums  respectively  :  [here  name  theparcels  and  prices ;'] 
those  sums  being  the  highest  sums  bid  for  the  said  lots  respec- 
tively, and  the  said  M.  N.  being  the  highest  bidder  therefor; 
which  several  sums  amount  in  the  aggregate  to  dollars.  * 

And  I  do  further  report  that  I  received  from  the  said  pur- 
chaser the  amounts  so  bid  by  him  as  above  mentioned  [if  con- 
veuance  has  been  made,  add :  and  that  thereupon  I  executed, 
acknowledged  and  delivered  to  said  purchaser  the  usual  ref- 
eree's deed  for  said  premises]. 

That  I  have  paid  over  and  disposed  of  the  purchase-money 
or  proceeds  of  sale  as  follows,  viz. : 

I  have  retained  in  my  hands  the  sum  of  dollars,  being 

the  amount  of  my  fees  and  expenses  on  said  sale. 

I  have  paid  \here  enumerate  in  detail  the  payments  made, 
according  to  the  judgment  ^  and  in  case  of  a  surplus  in  fore- 
closure, add ;]  and  I  have  deposited  the  balance,  being  the 
sum  of  dollars,  in  the  hands  of  the  county  treasurer  of 

county,  to  the  credit  of  the  clerk  of  this  court,  as  directed 
by  said  judgment. 

[In  case  of  a  deficiency  m  foreclosure,  substitute  for  the 
foregoing  sentence  /]  And  I  have  paid  the  plaintiff  [through 
his  attorney]  the  whole  of  the  residue,  being  the  sum  of 
dollars ;  and  I  also  report  that  the  proceeds  of  said  sale  were 
insufficient  to  pay  the  amount  found  due  to  the  plaintiff,  with 
interest  and  costs,  and  that  the  deficiency  due  to  the  plaintiff 
from  the  defendant  Y.  Z.,  and  for  which  he  is  personally  liable 
under  the  judgment  herein,  is  dollars,  with  interest  from 

the  date  of  this  my  report. 

I  have  taken  receipts  for  the  sum  so  paid,  which  are  hereto 
annexed. 

The  schedule  hereto  annexed  .contains  a  statement  of  the 
sums  thus  received  and  paid  out. 
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[I  do  also  raport  that  I  have  let  the  said  M.  IST.  into  the 
possession  of  said  premises.] 

All  which  is  respectfully  submitted. 

[Ddite.]  [^Signature], 

Referee. 

[In  _partiHon,  verify  report  as  in  Form  494,  _p.  6,  substi- 
tuting "  report "  J^or  "  petition."  ^] 


STATEMENTS    SUITABLE   TO  INSERT  IN  FOREGOING  FORM. 

2050.  Where  a  widow  or  tenant  accepts  a  grots  sum?}  That  the  defendant 
U.  V.  having  duly  consented  to  receive  from  the  proceeds  of  the  sale  a  gross 
sum  to  be  fixed  according  to  the  principles  of  law  applicable  to  annuities,  in 
satisfaction  of  her  do'wer  [or  other  estate]  In  said  premises,  as  appears  by  her 
consent  duly  filed  on  the  day  of  ,  18  ,  with  the  clerk  of  this 
court  [or,  of  county],  I  computed  the  value  of  the  said  [dower]  interest 
upon  the  principles  of  law  applicable  to  annuities,  and  ascertained  the  same 
to  be  dollars.*  And  I  have  paid  the  same  to  her,  and  have  taken  a 
release  from  her,  duly  executed  and  acknowledged,  and  approved  by  me,  of 
all  her  right,  title,  and  interest  of,  in  and  to  the  said  premises,  and  every  part 
thereof,  which  release  is  hereto  annexed. 

[In  partition  verify  report  as  in  Form  494,  p.  5,  substituting  "report" 
for  "petition."*] 

2051.  Where  purchaser  has  not  completed.  As  in  preceding  Form  to  the  * 
eonchiding  thus  .•]  That  the  terms  and  conditions  of  such  sales  were  reduced 
to  writing,  and  made  known  to  the  persons  attending  such  sale,  previous 
to  putting  up  said  premises,  and  stipulated  [that  the  purchaser  of  each  lot 
or  separate  parcel  was  to  pay  ten  per  cent,  of  the  purchase-money  down 
on  the  day  of  sale,  and  the  residue  when  the  sale  should  be  confirmed  and 
the  deed  delivered.]  And  that  the  said  M.  N.  has  signed  the  written  condi- 
tions of  sale  above  mentioned,  together  with  an  acknowledgment  that  he  has 
purchased  the  premises  upon  those  terms,  and  he  has  paid  to  me  the  amoimt 
required  to  be  paid  down  [may  add  statement  of  defamlt]. 

2053.  Wliere  taxes,  &e.,  paid  hy  purchaser  were  allowed  to  him ;]  And  I  do 
further  report  that  I  have  allowed  to  the  said  purchaser,  out  of  the  said  pur- 
chase-money, the  sum  of  dollars,  paid  by  him  [on  me]  for  taxes  [and 
assessments — and  water  rates],  which  were  liens  on  said  mortgaged  premises 
at  the  time  of  such  sale,  and  for  which  receipts  are  hereto  annexed;  and  that 
I  have  received  from  such  purchaser  the  balance  of  the  said  purchase-money, 
namely,  the  sum  of  dollars,  and  that  the  same  has  been  disposed  of  by 
me  as  follows : 

1053.  Where  pa/rt  only  of  the  premises  were  sold :]  That  so  much  of  the 
mortgaged  premises  in  the  complaint  and  in  said  judgment  described  as  was 
sufficient  and  necessary  to  raise  the  amount  due  to  the  plaintiffs  foi  principal, 
interest  and  costs,  together  with  expenses  of  sale,  as  defined  and  prescribed 
by  law,  and  which  could  be  sold  separately  without  material,  injury  to  the 
parties  interested,  namely,  the  lots  numbered  to  ,  inclusive,  on  the 

map  of  said  premises,  copies  whereof  are  hereto  annexed,  were  sold  by  me 

'  M.  Y.  Code  Oil).  Pro.,  §  1576.  are  in  part  erroneous.    See  Abb.  Trial 

»  ST.  T.  Code  Cio.  Pro.,  %  1576.  Ev.,  p.  724. 
'  The  tables  for  computation  given  *  N.  T.  Code  Civ.  Pro.,  %  1576. 

in  the  Supreme  Court  Rules  of  1877 
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and  under  ray  direction  at  the  Real  Estate  Exchiange  Salesroom,  No.  59 
Liberty  St.,  in  said  city  and  county,  on  the  days  hereinafter  mentioned. 

That  being  satisfied  that  said  premises  would  produce  a  greater  price  if 
offered  in  lots  separately,  with  the  option  hereinafter  mentioned,  than  they 
otherwise  would,  and  being  thereto  requested  by  the  parties  to  this  action  [or, 
by  some  of  them,  the  others  consenting],  I  offered  said  lots  separately;  but 
some  of  them  with  the  option  to  the  successful  bidder  of  taldng  the  next  one, 
two,  or  three  lots,  of  inferior  value  by  reason  of  being  more  remote  from  the 
nearest  street  corner,  at  the  same  price  per  lot, 

2054.  Where  sale  was  adjourned  because  bids  were  unsatisfactory ;]  That 
thereupon,  being  of  opinion  that  adequate  prices  could  not  then  be  obtained 
for  ttie  residue  of  the  property,  and  being  requested  thereto  hj  the  parties  to 
the  action,  or  some  of  them,  the  others  consenting,  I  adjourned  said  sale. 

2055.  WTiere  bids  were  assigned ;]  That  said  L.  and  F.  assigned  their  said 
hid  to  E.  S.  H.,  and  the  said  Qt.  R.  R.  assigned  his  said  bid  to  H.  M.  F. 


Form  No.  2056. 
Exceptions  to  referee's  report  of  sale.' 

[Title  of  court  cmd  action.} 

Please  take  notice,  that  the  defendant  Y.  Z.  hereby  excepts 
to  the  report  of  sale  filed  herein  by  E.  F.,  Esq.,  the  referee 
appointed  by  this  court  to  sell  the  premises  described  in  the 
complaint  in  the  above  entitled  action,  in  the  following  partic- 
ul^s : 

1.  In  that  he  has  [state  objections,  and  so  on]. 

[Date.]  [Signature  and  office  address  of 

[Address  to  attorneys  for  attom&yfor  excepting  paa-ty.] 

each  other  party  tnterested.] 

Form  No.  2057. 

Notice  of  hearing  of  exceptions  to  report  of  referee  of  sale  in 
foreclosure,  partition,  &c.^ 

[Title  of  court  and  action.} 

Please  take  notice,  that  the  exceptions  filed  on  the  part  of 

1  The  remedy  for  the  relief  of  a'  on  any  of  the  points  founded  on  the 

party  against  a  sale  sought  on  facts  objections  in  the  papers,  but  leave 

appearing  in  the  report   and  other  must  be  had  for  that  purpose.     Such 

parts  of  the  record  is  not  by  motion  a  motion  may,  however,  be  made  on 

to  set  aside  the  sale,  but  by  exception  the  grounds  not  appearing  m  the  pa- 

and  opposition  to  its  confirmation.  pers,  though  excuse  for  delay  may  in 

The   remedy  for  relief   on   any  some  cases  be  necessary, 
grounds  not  appearing  in  the  papers,         ■^  The  plamtifl's  notice  will  be  of 

&tomoveon  tte  affldlvits  establish-  a  motion  to  overrule  the  exceptions 

ine  those  erounds  and  confirm  the  report  and  the  sale 

After  lonflrmation  of  sale,  a  mo-  therein   mentioned.     As   to   curing 

lion  cannot  be  made  before  another  defects  by  confirmation,  see  Wood- 

justice  so  as  to  renew  the  contention  hull  v.  Little,  102  N.  T.,  165,  Eaton 
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T.  Z.,  on  the  day  of  ,  18    ,  to  the  report  of  sale 

made  by  E.  F.,  the  referee  appointed  to  sell  under  the  judg- 
ment in  this  action,  will  be  brought  on  for  argument  on  the 
aflB davits  and  other  papers,  copies  of  which  are  herewith  served 
upon  you,  and  on  the  judgment-roll  on  file  in  this  action,  and 
on  the  report  of  sale  as  made  by  said  K.  F.,  on  file  herein,  at  a 
special  term  of  this  court  appointed  to  be  held  [at  chambers] 
at  the  county  court  house  in  the  [citjr  of  New  York],  on  the 
day  01  5  18    ,  at  the  opening  of  the  court  on  that 

day,  or  as  soon  thereafter  as  counsel  can  be  heard,  and  the 
undersigned  will  then  and  there  move  that  the  confirmation  of 
said  report  be  denied,  and  that  the  said  sale  be  set  aside,  or 
that  the  defendants  have  such  further  or  such  other  relief  as 
shall  be  just  and  proper  [if  irregularity  is  relied  on  specify 
it.']. 

[Date,  signatiire  and  addresses  as  on  p.  1.] 


Form  No.  2058. 
Order  coufirming  sale.' 

At  a  special  term    [cfec,  «ee 
Form  493,  p.  4]. 
[Title  of  court  and  action.'] 

Upon  the  judgment  herein  entered  on  the        day  of  , 

18    ,  and  the  report  of  sale  of  E.  F.,  Esq.,  referee,  made  in 
this  action,  dated  the  day  of  j  18     ,  and  filed  in 

the  office  of  the  clerk  of  this  court,  on  the  day  of  , 

18  [and  designate  other  papers  relied  on],  and  upon  proof 
that  due  notice  of  filing  oi  said  report  has  been  given  to  the 
respective  parties  entitled  thereto,  and  that  no  exceptions  to 
said  report  have  been  filed,  although  the  time  for  so  doing  has 
expired  [or,  and  on  reading  the  exceptions  filed  on  the  part  of 
,  on  the  day  of  ,  18    ],  and  on  motion  of  A. 

T.,  plaintiff's  attorney : 

V.  White,  18  Wise,  517;  Voorhees  v.  tial  to  vest  title  in  the   purchaser. 

United  States  Bank,  10  Pet.,  449  ;  Peck  v.  Knickerbocker  Ice  Co.,  18 

Mil-waukee,  &c.,  R.  R.  Co.  v.  Soutter,  Hun,  183;  b.  p.,  Williamson  v.  Berry, 

5  Wall.,  660;  Dawson  «.  Litsey,  10  8  Sow.  U.  8.,  495,  565,  566. 
Bush{Ey.),^(l9i.  Confirmation   must   be  absolute, 

"  If  the  terms  of  a  judgment  in  not  conditional.    Pitch  v.  Minshall, 

foreclosure  give  the  purchaser  a  right  15  Nebr.,  328;  b.  c,  18  Northw.  Mep., 

to  possession  on  production  of  the  80. 

referee's  deed,  and  a  certified  copy  of         As  to  exceptions  to  the  report,  see  . 

order  of  confirmation   of  report  of  Martine  «.  Lowenstein,  68iV.  F.,  456; 

sale,  confirmation  of  report  is  essen-  s.  c,  6  Hun,  335. 
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It  is  ordered  and  adjudged,  that  [said  exceptions  be  over- 
ruled and]  the  report  of  said  R.  F.,  referee,  be  and  the  same 
hereby  is  in  all  respects  confirmed. 

\If  jiidgment  for  defioiency  depends  on  the  confirmation., 
add:"]  And  it  is  further  ordered  and  adjudged,  that  the 
plaintiff  recover  of  the  defendant  Y.  Z.  the  sum  of  dollars 
deficifeilcy,  with  interest  thefeon,  from  the  day  of  , 

18     ,  andthat  the  clerk  of  this  court  docket  judgment  therefor 
against  said  defendant  and  iu  favor  of  the  plaintifE. 


Form  No.  2059. 
Affidavit  to  move  to  open  sale.* 

yTiMe  of  court  and  action.'] 
[  Venue.'] 

T.  Z.,  being  duly  sworn,  says : 

I.  He  is  the  attorney  for  the  defendant  Y.  Z.  in  this  action. 

II.  That  this  action  Was  brought  to  foreclose  a  certain 
mortgage  upon  the  ;^roperty  of  the  defend  aiit,  and  that  the 
issued  herein  duly  came  to  trial,  and  a  judgment  in  favor  of 
the  Said  plaintiff  was  entered  herein  decreeing  a  sale  of  the 
said  premises  under  the  directioii  of  R,  F.,  Esq.,  referee,  ap- 
pointed for  that  purpose. 

III.  That  the  said  referee  [duly]  advertised  the  said  prem- 
ises to  be  sold  at  public  auction  to  the  highest  bidder,  at  the 

,  on  the  day  of  ,  18     ,  at  12  o'clock, 

iloon. 

IV.  That  said  sale  was  at  said  time  and  place  had,  and  the 
premises  above  mentioned  were  then  and  there  struck  down  to 
M.  N.,  but  that  [state  grounds  upon  which  relief  is  sought,  as 
inadeq^uaie price,  fraud,  mistaJce,  Sc,  or  irregula/rity ;  am,dif 
the  latter,  specify  eWcK  irregularity]. 

T.  [That  this  deponent  was  present  at  said  sale,  and  stated 
the  reasons  aforesaid  to  said  referee,  and  requested  him  to 
adjourn  said  sale  for  a  reasonable  time,  which  the  referee 
refused  to  do — or  state  diiiy  grounds  showing  freedom  from 
laches.]  ., 

[Jurat.']  [Stgnature.] 

'  Fisher  v.  Hersey,  78  N.  T.,  387. 
Vol.  II.— 70 
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Form  No.  2060. 
Notice  of  motion  (or  order  to  show  cause)  to  open  sale. 

[Move  ths  court  {see  Forms  488  <md  491) ;]  that  the  Bale 
made  under  the  judgment  in  this  action,  of  the  premises  there- 
in described  [and  all  subsequent  proceedings]  be  vacated  and 
set  aside  \if  resale  is  to  he  had,  add  :  and  a  resale  had  under 
said  judgment — if  irregularity  is  relied  on,  specify  if},  and 
for  such  other  [dbo.]. 

Form  No.  2061. 
Order  on  opening  sale. 

[Title  (fiourt  order)  /  see  Form  493,  j?.  4.] 

Oedeeed,  that  the  sale  heretofore  made  under  the  judg- 
ment herein  of  the  premises  therein  described  [and  all  pro- 
ceedings founded  on  said  sale],  be  and  the  same  hereby  is  [or, 
are]  vacated  and  set  aside  [and  a  resale  of  the  said  premises  is 
hereby  ordered  according  to  law  and  the  practice  of  this  court, 
under  the  direction  of  E.  F.,  the  referee  heretofore  appointed], 
upon  the  condition  that  the  defendant  [within  days] 

do  fully  indemnify  M.  N.,  the  purchaser  at  the  former  sale,  for 
all  his  costs  and  damages  [may  add :  including  expenses  of 
examining  the  title  of  said  property],  and  that  Ee  pay  said  M. 
N.  $10,  the  costs  of  this  motion. 


STATEMENTS  SUITABLE  TO  INSEET  OR  SUBSTITUTE  IN 
FOREGOING  FORM. 

2063.  Another  Form : ']  That  the  sale  be  set  aside  on  condition  that  the 
defendant  pay  to  M.  N.,  the  purchaser,  upon  demand,  his  costs  and  expenses 
attending  the  purchase,  which  are  hereby  fixed  and  allowed  at  dollars, 

together  with  dollars  costs  of  attending  this  motion. 

And  it  is  further  okdbkbd,  that  if  the  said  condition  be  complied  with, 
the  plaintiff  be  at  liberty  to  cause  the  mortgaged  premises  to  be  again  ex- 
posed for  sale  by  the  same  referee,  and  according  to  the  directions  in  the 
judgment  in  this  action,  and  that  the  costs  and  expenses  of  the  former  no- 
tice and  sale,  on  the  part  of  the  plaintiff,  to  be  ascertained  and  declared  by 
said  referee  in  his  report  of  such  second  sale,  be  included  in  the  costs  of  this 
action,  and  be  chargeable,  with  the  other  costs  of  this  action,  upon  the  mort- 

'  This  Form  is  adapted  from  Wil-  tion  of  the  proceeds  to  the  payment 

liamson  v.  Dale,  3  Johns.  Ch.,  290.  of  the  moneys  advanced  by  them;  and 

In  a  case  where  the  purchaser  has  to  that  end  the  purchase-money  upon 

paid   the  purchase-money,  and  the  such  sales  should  be  held,  and  not  dis- 

land  has  been  conveyed  or  mortgaged,  tributed,  until  the  further  order  of  the 

the  order  should  be  framed  to  pro-  court,  and  with  leave  to  apply  for 

tgct  the  purchasers  and  subsequent  further  directions.    Gould  v.  Gager, 

inortgagees,  and  insure  the  applica-  18  Abb.  Pr.,  33,  40, 
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^ed  premises;  and  that  a  copy  of  this  order  be  forthwith  served  on  the  at- 
tomey  for  the  plaintuff.  and  also  on  the  purchaser  or  his  counsel. 

A.,3f<  ^^^^  ^V"^,'  ^"'^  in^rnnifying  purchaser .-]  And  It  is  further  or 
dered  that  if  there  shall  not  be  sufficient  moneys  in  the  hands  of  saM  referee 
to  pay  said  several  sums,  that  then  the  parties,  plaintiff  and  defendant  Tn  this 
action,  liable  therefor,  do  pay  to  said  J.  L.  [or  his  attorney]  the  Sence  be 
^^^"15%^°"?'  '"-^i*^  ^^"^^  5*  ^^^  ^^fe^^e,  properl^appSe  to  the 
^t^T^a'^tttlTL^^^'i^''^  *^^  '^'^^  hereinbeU^direoted  to  ll 

Form  No.  2064. 

Bond  required  as  condition  of  ordering  resale.' 

[I*enal  clause  as  usual;  see  Form  25,  Vol.  /,  p.  69.] 

"Whereas,  at  a  special  term  of  the  Supreme  Court  of  the 
btate  of  JSTew  York,  held  at  the  city  hall,  in  the  city  of  New 
York,  on  the        day  of  ,  18    ,  an  order  was  duly  entered 

m  the  above-entitled  canse,  setting  aside  the  sale  of  the 
premises  heretofore  had  under  the  judgment  in  said  cause,  and 
described  in  the  complaint  in  this  action ;  and  ordering  a  resale 
of  the  same,  upon  the  defendant  tiling  a  bond  with  sureties,  to 
be  approved  by  a  judge,  that  at  least  the  sum  of  dollars, 

and  the  expenses  of  a  resale,  shall  be  bid  by  a  hona  fide  bidder 
at  said  resale :  Now,  the  condition  of  this  obligation  is  such 
that  if,  on  said  resale,  there  shall  be  a  hona,  fide  bid  of 
dollars,  and  in  addition  thereto  of  a  sum  sufficient  to  pay  the 
expense  of  said  resale,  and  such  bidder  shall  then  and  there,  if 
the  property  is  struck  down  to  him,  complete  his  bid  as 
required  by  the  terms  of  said  resale,  then  this  obligation  ta  be 
void ;  otherwise  to  be  and  remain  in  full  force  and  virtue. 
In  presence  of 

[  Witness."]  [Signatures  cmd  *aiii^.]'; 

\^AGknowledgment  or  jproof'  see  Form,  495.]i 

Form  No.  2065. 
Affidavit  on  the  part  of  porchaser  to  move  to  be  dischajsed. 

\Title  (^  court  and  action.'] 

M,  N.y  being  duly  sworn,  says :  That  on  or  about  the 
day  of  ,  18    ,  the  property  described  in  the  judgment  in 

the  above-entitled  action  was  struck  down  to  me  at  public 

I  Sustained  by  Murdock  v.  Empje,  9  Abb  Pr.,  88?,  285,  note. 
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auction  for  the  price  of  dollars  at  the  sale  held  by  E. 

F.,  Esq.,  the  referee  appointed  by  the  judgment  herein,  and 
that  thereupon  I  paid  to  said  referee  dollars,  being  ten 

per  cent,  on  the  amount  bid  by  me,  and  otherwise  complied 
with  the  terms  of  sale.  I  then  employed ,  M.  T.,  counselor  at 
law,  to  examine  the  title  to  said  property.  After  he  had 
concluded  such  examinatibn  he  reported  to  me  that  in.  his 
opinion  the  referee's  deed  in  pursuance  of  the  judgment  in  said 
action  would  not  pass  to  me  a  good  title,  and  one  free  from 
reasonable  doubt,  to  said  property.     On  the  day  of 

,18  ,1  caused  the  objections,  of  which  a  copy  is 
annexed,  made  by  my  said  attorney  to  the  title  to  said  property, 
to  be  served  upon  the  referee,  and  on  the  grounds  thereon  set 
forth  1  declined  to  pay  the  baknce  of  the  purchase-money, 
although  I  was  then  able  and  prepared  to  pay  the  same  if  the 
title  to  the  said  property  had  been  good,  and  I  thereupon  asked 
the  repayment  of  the  ten  per  cent,  and  auctioneer's  and 
exchange  fees  paid  by  me,  with  interest,  and  that  I  be 
reimbursed  the  charges  and  expenses  incurred  by  me  in  the 
examination  of  the  title,  which  said  referee  refused. 

[State  any  facts  necessary  to  substantiate  objections,  and  to 
show  expenses,  cfec,  incurred}'\ 

[If  order  to  show  cavse  is  ashed,  state  as  on  p.  2.] 
{Jurat.']  [Signature.'] 

Form  No.  2066. 
Order  disoliarging  the  purchaser. 

[Title  {court  order)  amd  recitaU;  see  Form  4:91,  p.  4 ;  or  as 
in  JBorm  2058  to  the  *,  continuing:]  Oedkebd,  that  [said 
exceptions  be  sustained  and  said  motion  to  confirm  the  sale  be 
denied — or,  Oedeeed,  that  the  motion  of  said  purchaser  to  be 
discharged  be  granted,  and  that]  M.  N.,  the  purchaser,  be 
discharged  sfrom  his  said  purchase. 

And.itisiurther  Oedeeed,  that-E.  F.,  Esq.,  the  referee  in 
this  action  per,,  the  sheriff  of  said  county],  repay  to  said 

M.  K.  bis  ^said 'deposit. 

sAnd  it  isifurther  Oedeeed,  that  the  plaintifE  pay  to  said  M. 

■'See  Rice  v.  Barrett,  99  N.  T.,  notice  of  Zw^ejwiems  it  should  be  shown 
403;  Fleming  ».  Bumham,  lOOia.,  1,  that  there  has  been  some  change  of  in- 
and  cases  cited.  terest  meanwhile.  But  this  was  be- 
lt was  intiraated'in  Totten  ».  Stuy-  fore  the  present  Lis  Pendens  Statutes, 
vesant,  3  Edw.,  500,  thatto  discharge  a  See  Chapter  VIII. 
puichstser  for  defect  sa  .omission  of 
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N.  on  demand  [or,  within        days  after  service  of  this  order], 
[interest  thereon  from  the  time  when  the  purchase  was  to  have 
been  completed,  together  with]  his  expenses  of  examining  the 
title,  which  are  hereby  fixed  and  allowed  at  the  sum  of 
dollars,  together  with         dollars  cost  of  this  motion.* 


Form  No.  2067. 
Order  denying  purchaser's  motion  to  be  discliaarged. 

ITitle  (oourt  order)  cmd  recitals  aooordmg  to  circumstances; 
see  Form  493,  p.  4.] 

OKDERED,that  this  motion  be  and  it  hereby  is  in  all  respects 
denied,  with  ten  dollars  costs  of  this  motion  to  the  plaintiffs. 

And  it  is  further  ordered  that  the  stay  granted  herein  by  the 
said  order  to  show  cause  be,  and  the  same  hereby  is  vacated,  and 
•  that  the  said  purchaser  complete  -  his  purchase  and  pay  the 
balance  of  his  purchase-money  and  the  costs  of  this  motion  to 
the  referee  in  this  matter  within  ten  days  from  service  upon  his 
attorneys  herein  of  notice  of  entry  of  this  order. 

[May  state  condition,  as  thus;']  This  order  is  made  on 
condition,  however,  that  the  plaintiff,  before  the  expiration  of 
said  ten  days,  record  the  deed  alleged  to  be  in  his  possession 
from  G.  H.  P.  to  B.  P.  F.,  and  cause  to  be  removed  the  fence 
of  J.  C.  G.  inclosing  a  portion  of  the  premises  in  question  at 
the  south  end  thereof.^ 

Enter :  [signature  of  Judge  iy  initials  of  name  and  title.] 

Form  No,  2068. 
Affidavit  to  move  to  compel  purchaser  to  complete  his  pnrchasa. 

[Title  of  court  and  adion.} 
[  Venue.] 

A.  T.,  being  sworn,  says  : 

I.  That  he  is  [the  attorney  for}  the  plaintiff  in  this  action. 

'  The  purchaser,  on  being  d5s-  petitioner's  interest  in  the  land,  and 
charged*  on  account  of  defects  in  the  that  the  purchaser  have  execution 
title,  is  entitled  to  receive  a  return  of  therefor.  Matter  of  Cavanagh,  14 
his  dfeposit,  with  interest  from  the  time  Aifb.  Pr.,  361,  note, 
the  sale  was  to  be  completed,  and  the  =  In  Coates  v.  Fairchild,  14  Weekty 
expenses  of  investigating  the  title.  Dig.,  189,  the  direction  to  record  the 
and  the  costs  of  his  motion  to  be  dis-  deed  was  held  suflBcient  in  that  re- 
charged. Btogersj).  MbLeau;  31  Barb.,  spect.and  the  direction  to  remove  the 
304  ;,s.  c,  10  Abb.  iV.,  306.  In  an-  encroachment,  although  under  the  cir- 
other  case,  it  was  directed  that  such  cumstances  of  the  case  not  required 
costs  and  expenses,  on  being  ascer-  for  the  purchaser's  protection,  was 
tainedi  should  be  charged  upon  the  proper. 
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« 

II.  That  the  action  was  instituted  for  [the  foreclosure  of  a 
mortgage],  and  the  [mortgaged]  premises  were  offered  for  sale 
on  the  day  of  ?  18  ,  under  the  direction  of  the 
sheirff  of  county  [or,  of  K.  F.,  Esq.,  referee,  whose  report 
of  sale  is  hereto  annexed],  under  tenns  of  sale,  a  copy  of  which 
is  annexed,  and  were  purchased  by  M.  N.,  and  by  the  terms  of 
sale  the  deed  was  to  be  delivered  to  the  purchaser,  and  the 
purchase-money  was  to  be  paid  to  the  sheriff  [or,  to  said 
referee]  on  the        day  of  ,  18     . 

III.  That  said  purchaser  declines  to  complete  his  purchase 
[indicate  ground,  and  allege  facts  showing  it  to  he  unfounded^. 

[Jurat.']  [Signature.'] 

[Present  also  referee's  certificate  that  purchaser  is  in 
default.] 

[Order    to    compel  purchaser  to  complete;    adapt   from* 
previous  Forms.] 


Form  No.  2069. 
Order  for  writ  of  assistance. 

At  a  special  term  [cfec,  as  in 
[Title  of  action.]  Form  493,  p.  4]. 

On  reading  and  filing  the  affidavit  of  A.  B.,  the  purchaser 
at  the  sale  of  the  mortgaged  premises  in  this  action,  verified 
the  day  of  ,  18    ,  and  on  the  judgment-roll  entered 

herein  in  the  office  of  the  clerk  of  county  on  the 

day  of  )  18    )  and  the  report  of  sale  of  ,  Esq., 

the  referee  to  sell,  filed  in  said  office  on  the        day  of  , 

18  [and  the  order  confirming  said  report  entered  herein  on 
the  day  of  ,  18    ],  and  on  the  deed  from  said 

referee  to  said  A.  B.,  bearing  date  the        day  of  >  18    , 

and  on  the  notice  of  this  motion,  with  due  proof  of  the 
service  thereof  on  C.  D.,  who  is  now  in  possession  of  the  said 
mortgaged  premises,  and  after  hearing  ,  Esq.,  attorney 

for  the  said  A.  B..  in  behalf  of  this  motion,  and  ,  Esq., 

attorney  for  said  C.  B.,  in  opposition  thereto  : 

Oedeeed,  that  a  writ  of  assistance  issue  herein,  directed  to 
the  sheriff  of  the  county  of  ,  and  that  the  said  A.  B.  be 

let  into  possession  of  the  said  mortgaged  premises  according 
to  the  true  intent  and  meaning  of  the  said  judgment. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 
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n.    SPECIFIC  ENTORCEMENT  BY  DELIVERY,   &c. 

Form  No.  2070. 

Order  that  clerk  deliver  a  conveyance  or  other  thing  deposited  in 

court. 

[Tiil^  (court  order)  and  recitals;  see  Form  493,  p.  4.] 

Oedeeed,  that  the  clerk  of  this  court  [or,  of  the  county  of 
]  deliver  to  the  [plain tifEJ  A.  B.,or  his  attorney,  upon  the 
entry  of  this  order,  a  certain  deed  executed  by  the  [defendant] 
T.  Z.  to  said  plaintifE  for  the  conveyance  of  property  on 
street  in  the  city  of  ,  which  deed  bears  date  the  day 

of  J  18    ,  and  was  deposited  in  the  oflSce  of  said  clerk  on 

the  day  of  ,  18    . 

Enter :  {sigriature  of  judge  ly  initiSs  of  name  and  title.] 


Form  No.  2071. 

Order  that  sheriff  convey  property  -which  a  party  has  failed  to 
convey  under  judgment. ' 

[Title  {court  order);  see  Form  493,  p.  4.j 

On  reading  the  judgment  entered  herein  on  the         day  of 
,  in  the  office  of  the  clerk  of  this  court  \pr,  of   the 
eoxinty  of  ],  which  contains,  among  other  things,  an 

adjudication  and  direction  that  [quoting  direction  to  convey], 
and  on  reading  and  filing  the  affidavit  of  M.  N.,  verified  the 
day  of  [and  the  certificate  of  the  sheriff  of  the 

county  of  ,  dated  the         day  of  ,  18    ,  by  which 

it  appears  to  the  satisfaction'  of  the  court  that  a  certified  copy 
of  said  judgment  was,  on  the  day  of  ,  18     ,  duly 

personally  served  on  said  Y.  Z.,  with  due  notice  of  its  entry 
and  due  demand  thereupon  made  that  he  comply  with  said 
direction,  and  that  on  the        day  of  a  deed  of  conveyance 

in  proper  form  for  execution  by  him  under  and  in  pursuance  of 
said  judgment  was  by  said  A.  B.  duly  presented  to  him  and  his 
execution  thereof  pursuant  to  said  judgment  demanded,  a  copy 
of  which  deed  is  hereto  annexed,  and  that  he  has  wholly 
refused  to  make  or  execute  such  a  conveyance,  and  has 
disobeyed  said  direction,  and  on  reading  proof  of  due  notice 
of  this  motion  given  to  said  Y.  Z.  personally,  and  after  hearing 

» If.  T.  Code  Civ. Pro.,  §  718;  s.  p.,  Larigdon  ■».  Sherwood,  134  D".  8.,  74 
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A.  T.,  of  counsel  for  plaintiff,  and  H.  Z.,  of  counsel  [or  no  one 
appearing]  for  defendant  in  opposition,  and  due  deliberation 
being  had;  Now,  on  motion  of  A.  T.,  attorney  for  said 
plaintiff: 

It  is  Oedeeed,  that  S.  H.,  the  sheriff  of  the  county  of 

,  be  and  he  hereby  is  directed  in  the  name  of  said  T.  Z.  to 

execute  and  in  his  steE^d  to  acknoyrledg^  and  deliyej;  to  s^id  A. 

B.  the  deed  of  which  said  copy  is  hereto  annexed,  and  that  said 
deed  shall  stand  and  be  a  godd,  sufficient  and  complete  convey- 
ance of  the  premises  in  said  judgment  directed  to  be  conveyed 
by  said  T.  Z.,  and  all  its  terms,  conditions,  cbvenants  and  piiQ- 
visions,  of  whatsoever  natute,  shall  bind  said  Y.  Z.  and  all  claim- 
ing under  or  through  him  is  effectually  as  i^  the  same  had  been 
executed  by  him. 

[This  order  is  without  prejudice  to  any  pro,ceedings,  that 
havfe  been  or  may  be  taken  against  siaid  T,  Z.  tb  piinish  Bis  said 
disobedience  as  a  contempt.] 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 


Form  No.  207 la. 
Motion  for  receiver  after  judgment.' 

[May  apply  on  affidavit,  on  notice,  which,  ifthiB_  defendamSs 
attorney  on  record,  or  some  other  attorney,  has  not  acted  for 
him  in  the  cause,  since  ju/dgment,  should  he  personally  served, 
or  served  as  the  court  may,  by  order,  to  show  ca/^se,  direct.  Apr 
ply  to  the  court.  Adapt  order  of  wppp^ntment  with  dmteotions 
and  powers,  from  Forms  in  Oh(tpter,  YIII^ 

'  The  court  have  inherent  power  to  Pro.,  S  tJ-S),  even  tl^ougli  nqt  prayed 

appoint  a  receiver ;  and,  niay  appoint  for  in  the  complaint.    Merrill*.  Sliam, 

one  after  final  judgment  to  carry  it  in-  2  Tenin.  (Cooper)',  513  ;  Connelly 'd. 

to  effect  {Wright  o.  Vernon,  3  Drew,  Dickson,  76  Ind.,  440;  abst,  b.  c,  6 

113;  8chreiber  s.  C^rey,  9  Beporter,  WeeUy  Oin.  Law  Bui.,  747  ;  Eigji.on 

526,  and  Cases  cited;  N.  T.  (Me  Civ.  Seca.,  2  ed.,  38. 
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ARTICLE    IV. 

Enfobcing  Jtochvienx  foe  Costs  Ao^inst  a  Third  Peesqn 

Jntekestep. 

•Forms.  (2078.) an  attorney  for  non- 

(2072.)  Qr.ieT  tliat  a  tliird   person                        resident  pay  costs,  &p. 
pay  the  costs  of  an  action.  '    ' ' 

Form  No.  S072. 
Order  that  a  third  person  pay  the  costs  of  an  action.' 

ITiUe  {oouri  order)  and  recitals  as  in  other  cases,  hut  recitr> 
mg  personal  service  on,  or  appearance  q/,  tM  third  personJl 

Oedeeed,  1.  That  ^ajd  M.  N.,  as  a  j^rson  beneficially  in- 
terested in  the  recqveryi'n  this  action,  pay  to  T.  Z,,  attorney 
for  the  defendant  Y.  Z.,  within  [five]  days  after  the  service  of 
a  copy  of  this  order  on  his  attorney,  0.  P.,  the  costs  recovered 
by  said  defendant  Y.  Z.  against  the  plaintifi'  in  this  action, 
amounting  to  the  sum  of  dollars,  with  interest  thereon 

from  ,  ,  18     ,  to  the  date  of  said  payment,  for 

which  judgment  was  entered  in  this  action  on  the  day 

of  ,  18     ,  in  favor  of  the  said  defendant  against  the 

said  plaintiff,  togetlier  with  $10,  costs  of  this  motion. 

[2.  That  if  said  M.  N.  fails  to  pay  said  sums,  with  the  in- 
terest aforesaid,  within  said  [five]  days,  that  the  proper  process 
issue  out  of  this  court  to  enforce  this  order.*] 

Enter :  [signature  of  judge  by  miUals  ofnamie  and  title.] 


Form  No.  2073. 

Order  that  an  attorney  for  non-resident  pay  part  costs,  and  the 
assignee  of  the  demand  pay  the  balance.  ° 

At  a  special  term  [c&c.,  as  m 
Ibrm  493,  p.  4:]. 
[Title  of  action.'] 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
day  of  J  18    ,  showing  to  the  satisfaction  of  the 

'  Sustained  in  Merceron  B.Fowler,         '  See  Morrison  v.  Lester,  15  Sun, 
46  Super.   Ct.  (J.  &  8.),  351;  N.  T.    538. 

Code  Oiv.  Pro.,  §  3347;  s.  p.,  Slauson         '  This  Form  is  adapted  fromWar- 
V.  Watkins,  95N.T.,  369.  ing  ®.  Barett,  2  Cow.,  460;  s.  v.,N. 

T.  Code  (7*9.  Pro.,  §  3378. 
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court  that  the  plaintiff  is,  and  at  the  commencemont  of  this 
action  ^  was,  a  non-resident  of  the  State  of  ,  and  that 

this  suit  was  prosecuted  for  the  benefit  of  M.  N.,  the  assignee 
of  the  note  on  which  the  action  was  founded ;  and  after  hear- 
ing A.  T.  of  counsel  for  the  plaintiff,  and  T.  Z.  of  counsel  for 
defendant ;  Now,  on  motion  of  T.  Z.,  attorney  for  defendant : 

Oedeeed,  that  said  A.  T.  pay  to  the  defendant  his  costs 
accrued  in  this  cause  to  an  amount  not  exceeding  the  sum  of 
one  hundred  dollars;  and  that  the  said  M.  N.  pay  to  the 
defendant  the  balance  of  said  costs,  and  ten  dollars  the  costs  of 
this  motion. 

Enter :  [signatitre  of  judge  hy  iniUids  of  name  and  title.'] 

'  An  affidavit  that  plaintiffs  are  liability  for  costs  can  be  properly  ad- 
non-residents  is  insufficient.  Moir  v.  judicated  upon  is  by  motion  for  an 
Brown,  9  Mow.  Pr.,  270 ;  Long  «.  order  requiring  him  to  pay  the  costs. 
Hall,  3  Sandf.,  739  ;  Alexander  «;.  In  re  Levy,  2  Oiv,  Pro.  It.  (Browne), 
Carpenter,  3  Den.,  366.  108. 

The  only  vray  which  an  attorney's 
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[To  avoid  swelling  the  Index  unnecessarily,  the  list  of  forms  given  at  the  head  of  each 
chapter  or  division  of  a  chapter  are  not  reprinted  here  in  full,  but  the  reader  is  referred  to 
them  instead,  wherever  this  has  seemed  likely  to  save  time  in  search. 

Thus,  under  ^'' Affidavit^'  the  reader  is  first  referred  to  p.  20  of  vol.  i,  where  he  will  find 
a  list  of  common  forms  applicable  to  affidavits  in  general,  which  list  is  not  reprinted  a^ 
length  in  the  index.  Following  this  reference  he  will  find  in  the  index  an  alphabetic 
list  ot  all  the  affidavits  for  particular  purposes  which  are  scattered  through  the  volume.  So 
under  ^InjunctiotC^  the  reader  is  first  referred  to  those  pages  in  vol.  ii  where  he  will  find  the 
extended  contents  of  the  explanations  and  forms  for  Injunctions  in  general,  and  motions 
relative  thereto.  To  this  is  added^  in  the  index,  an  enumeration  of  the  forms  in  other  parts 
of  the  boolc  which  bear  on  this  subject,  such  as  the  injunction  often  inserted  in  an  order  ap- 
pointing a  receiver  (contained  in  the  article  on  Receivers) ;  the  dissolution  of  an  injunction 
by  final  judgment  (contained  in  the  chapter  on  Trial  and  Judgment).] 

ABBRBVIATIOHS, 

F.-form.    v.-volume.    i  or  ii-number  of  volume.    Arabic  numerals  indicate  the  page. 


Abandonment  of  part  of  claim  in  re- 
plevin, F.  76.%  V.  ii,  265 
Abatement  of  action^  v.  ii,  602,  a. 

order  of,  F.  1097,  v.  ii,  627 

stipulation  to  waive,  F.  1503,  v.  ii,  782 

suggestion  of  death,  F.  218,  v.  i,  459 

entitling  papers  after  change  of  parties,  v. 
i,  72 

aSBdavit  to  move  to  declare  action  abated, 
F.  1095,  V.  ii,  526 

order  vacating  injunction  because  of,  F. 
644,  64.%  v.  ii,  109 

recital  of  abatement  and  continuance  in 
judgment,  F.  1626,  v.  ii,  856 

of  nuisance,  publication  of  notice,  v.  i, 
876,  n. 
Abbreviations  of  names  in  summons,  v. 

Abide  event,  order  that  one  action  abide 
event  of  another,  F.  1185,  v.  ii,  582 
stipulating  to,  v.  i,  453;  F.  212,  p.  468 
costs  ordered  to  abide  event,  v.  ii,  802 
Absconding,  affidavit  of.  to  obtain  serv- 
ice by  pubUcation,  etc.,  F.  841,  v.  i,  656;— 
attachment,  F.  780,  v.  ii,  288; -arrest,  F. 
891.  v.  ii,  870  ,  „      ,. 

Absence,  affidavit  proving,  v.  i,  640 ;— by 
allegation  of  fruitless  inquiry,  649 
For  forms  see  F.  840,  v.  i,  656;  F.  350,  v.  i, 
662;  F.  857,  V.  i,  667 
Account,  referred  to  in  pleading  ■  and  de- 
mand of  copy.    See  list,  v.  ii,  469 
of  receiver.     See  list,  v.  ii,  23) ;— report  of 

referee  passing,  F.  741,  v.  ii,  289 
compelling  production  at  trial  of  corpora- 
■      tion  account,  F.  1421,  &c.,  v.  li,  721  (and 

see  Accounting) 
Acconnting,  action  for  does  not  abate,  v. 
ii,  602  . 

order  of  surrogate  that  executor  or  ad- 
ministrator render  an  intermediate(under 
-     N.  y.  Code  Civ.  Fro.,  %  2278,  subd.  1  and 
2).  F.  1997,  V.  ii»1055  . 

power  givei  on  reference  of  the  issues, 
F.16K,V.u,880 


Acconnting — continued. 
reference  to  examine  account  of  special 

fuardian  after  objections  or  exceptions, 
'.  1273,  V.  ii,  685 

examination  before  trial  in  action  for,  F. 
1322,  V.  ii,  66S; — in  action  against  brolser 
for.  F.  1822,  v.  ii,  668 

examination  of  party,  and  discovery  and 
inspection  of  booics  and  vouchers  in  ac- 
tion for,  V.  ii,  422,  n. 

order  that  boolcs  and  papers  be  deposit- 
ed with  reteree,  F.  1285,  v.  ii,  639  (and  see 
Account) 

order  for  accounting  before  judgment, 
F.  1652-1661,  v.  ii,  864,  &c. 

appearance  of  third  persons  before  ref- 
eree on,  F.  1663,  v.  ii,  869 

exceptions    to    report    of    a    referee    ap- 

?ointed  to  talte  and  state  an  account,  F. 
667,  V.  ii,  870 

appointing  a  receiver  pending,  F.  681,  v. 
ii,  180 

recital  in  judgment  that  trustee  account- 
ed in  open  court,  F.  1626,  v.  ii,  857 
Ackno\rledgments.     For  the  practice 
and  list  of  common  forms,  see  v.  i,  2 

See  also  as  to  bonds,  v.  i,  69 ;— undertalE- 
ings,  V.  i,  474;— satisfaction  pieces,  v.  ii, 
990  ,^       . 

Action,  In  what  cases  to  move  rather  than 
bring  new  action,  v.  i,  109, 180,  604,  n. 

misjoinder  of   actions  as  ground  for  de-  . 
murrer,  F.  1003,  v.  ii,  469 

severing,  v.  ii,  464 

one  motion  or  proceeding  m  several  ac- 
tions, V.  i,  117  .. 

what  is  on  contract,  v.  u,  855 

by  receiver,  v.  ii,  135 ;— against  receiver, 
v.ii,137 

affecting  stipulations,  v.  i,  4o7 

enjoining  previous  action,  V.  i,  813 
Address  or  direction  of  notice,  v.  i,  168, 224 

of  petition,  v.  i,  339 

obtaining  address  of  adverse  party,  ¥, 
1071, 1072,  v.  ii,  600 
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Adjournment  of  court  to  chambers,  t.  i, 
]6T ;  F.  56,  v.  1,  214 

of  motion,  v.  i,  169;  F.  104-106,v.  i,  298, 299;— 
for  further  preparation,  &c.,  F.  57,  v.  i, 
215 

special  appearance  to  oppose,  F.  S91,  v. 
i,  T17 

notice  to  brings,  on  hearing  of  motion  af- 
ter indefinite  adjournmept,  F.  $4,  r.  i, 
1^9 

of  reference  by  court,  pending  stay,  F. 
207,  V.  i,  448 

ot  examination  before  trial,  F.  1889,  t.  11, 
678 

of  judicial  sale,  notice  of,  for  service,  F, 
2042,  V.  ii,  1097 
Admissions,  y.  i,  19 

of  service  of  papers,  F.  9,  v.  i,  19 

not  conceding  timeliness,  F.  10,  v.  i,  19 

by  attorney-general  of  service  of  motion 
papers,  &c.,  F.  693,  v.  ii,  198 

of^  personal  service  of  summons,  &c.,  F. 
832,  V.  i,  638 

of  service  and  consent  co  i;9mediate  judg? 

~  ment,  F.  884,  v.  i,  634 

of  service  of  notice  of  sale  of  real  prop- 
erty, F.  2038,  V.  li,  1096 

by  plaintiff  of  defendant's  counter-claiqi, 

■  F.  1066,  V.  ii,  496     ' 

of  facts  by  attorney's  stipulation,  v.  i,  458 

of  genuineness  of  documentary  evidence, 
r.  1308,  V.  ii,  658 

of  copy  document,  F.  1899,  v.  ii,  649 

of  details  stated  in  schedule,  F.  l^,v.  U,  SiS 

of  counsel,  on  motion,  to  be  recited  in 
order,  v.  i,  252 
Advertisement  for  liie.n»  in  partition,  F. 
1886,  v.  jij  958. 

^a  to  pub^shing  legal  advertisements,  see 
Publication' 
Affidavits.    For  the  practice,  see  contents 
on  p.  20  of  V.  I 

Formal  parts,  see  list  of  Forms,  v.  i,  20 

compelling  for  motion,  v.  i,  139 

liability  to  be  compelled  to  make,  for 
motion,  v,  i,  616 

on.  motio.i>  to  declare,  ahatemeni  of  action, 
unless  the  representatives  continue  it,  F. 
1095,  V.  ii.  526 

fpr  plaintiff  to  move  to  substitute  execu- 
tor or  administrator  of  deceased  defend- 
ant (short  Form),  F;  1,088,  v.  ii,  615 

of  attachment  issued,  and  death  of  de- 
fendant before  publication  of  summons 
completed,  F.  Ij087,  v.  ii,  6]» 

to  obtain  order  on  behalf  of  de/endant 
continuing  action  in  name,  of  representa- 
tive or  successor  of  plaintiff,  deceased  or 
assigned,  K.  1098,  v.  li,  627 

tor  motion,  on  behalf  of  executor  or  ad- 
ministrator, heir,-  devisee,  assignee,  re- 
ceiver, &c.,  to  bq  substituted  in  place  of 
original  plaintiif  or  defendant,  F.  1115,  v. 
ii,  SB9 

to  compel  the  substitution  of  representa- 
tive of  deceased  adverse  party,  Fv  1935, 
y.  ii,  lOlO 

tp  move  to  substitute  personal  representa- 
tive of  party  dying  after  appeal,  F.  1987, 
v.  ii,  1011 

to  procure  ordpr  to  showcause  why  judg- 
ment or  order  should  not  be  reversedi  &c., 
after  death  of  parties,  F.  1941,  v.  ii,  1013 

to  obtain  order  to  annex,  by  amei^me«t^ 
an  omitted  clau.'ie  in  order  of  reference  in 
foreclosure,  F.  22,  v.  i,  69 

of  filing  amended  summons  before'  pub- 
lication or  service,  F.  872,  v.  i,  680 

to  obtain  order  amending  as  to  names, 


A.tiAav\t»—et>ntinutd. 

&c.,  in  summons  or  in  summons  and 
complaint,  F.  870,  v.  i,  702 

to  obtain  order  amending  summons  and 
complaint  by  inserting  name  of  defend- 
ant who  should  have  been  originally 
made  a  party,  F.  882,  v,  i,  705 

to  move  to  dismiss  appeal  for  neglect  to 
give  new  undertaking,  F.  1923,  v.  ii,  1002 

to  obtain  stay  on  appeal  from  an  order  or 
judgment,  F.  1927,  v.  ii,  1004 

to  obtain  order  to  mark  judgment  "Hen 
suspended  on  appeal,''  F.  1931,  v.  ii,  1007 

to  obtain  order  of  arrest^  except  in  re' 
plevin  (general  Form),  F.  877,  v.  ii,  869 

to  obtain  order  to  amend  complaint  \^ 
adding  allegation  of  ground  of  arrest,  F. 
900a  (see  F.  877).  v.iiT 859 

to  obtain  order  of  arrest  by  reason  of  ap- 
prehended evasion  of  the  jurisdiction  (»« 
txeaf),  F.  896,  v.  ii,  875 

to  obtain  arrest,  in  replevin,  for  goods 
fraudulently  disposed  of  with  intent  to 
deprive  plaintiff  thereof,  F.  897,  898,  v;  ii, 
878,  879 

to  move  to  vacate  arrest,  F.  903,  v.  il,  S 

to  move  to  discharge  person   privil^ 
from  arrest,  F.  909,  v.  ii,  390 

to  move  to  discharge  person  of  unsound 
mind,  or  infant  under  fourteen,  F.  910,  v. 
ii,  8B1 

to  obtain  order  of  arrest  after  verdict,  F. 
1523,  V.  ii,  7S3 
^  and   undertaking  to    obtain   attachment. 

See  contents,  v.  ii,  275 
—lOn  applying  for  attachment;  the  practice 
Stated,  V.  ii,  278 

to  move  for  leave  to  sue  with  sheriff  in 
aid  of  attacjiment,  F.  2.')8,  v.  i,  645 

to  sue  in  name  of  sheriff  in  aid  of  attaeh- 
m.ent.    See  v.  i,  665,  &c. 

to  obtain  order  under  attachment  to  (Hien 
debtor's  safe  deposit  box,  F.  794,  79S,  v, 
ii.  297,  298 

to  falsity  of  certificate,  or  refusal  to  make 
certificate  on  which  to  move  for  examina- 
tion of  debtor  under  attachment,  F,  806, 
V.  ii,  807 

for  order  to  show  cause  why  debtor  should 
not  answer  on  examination  at  instance  of 
attaching  creditor,  F.  811,  v.  ii,  811 

by  attorney  in  corroboration  of  referee's 
certificate  to.  debtor's  refusal  to  answer  as 
to  property  under  attachment,  F.  811,  v.. 
ii,  Sli 

of  claimant  (or  his  agent^  of  a  vessel  at- 
tached. F.  824,  V.  ill  ai8 

of  defendant  to  obtain  release  o£  foreign 
vessel  when  attachment  has  been  vacated 
after  undertaking  given.  F.  838,  v.  ii.  828 

by  joint  owner  (or  his  agent)  to  obtain  sale 
of  foreign  or  domestic  vessel  not  duly 
plaimed  by  third  person,  F.  836,  v;  n,  325 

to  obtain  sale  of  foreign  or  jdomestic  ves- 
sel attached  and  not  duly  claimed  by  any 
third  person,  F.  886,  v.  ii,  325 

to  obtain  order  to  sell  prjiperty  which!  is 
perishable  or  expensive  to  keep,  F.  687, 
V.  ii,82j6  r  -7  r, 

to  obtain'  order  to  show  cause  why  at- 
tachment should  not  be  vacated,  E*.  848, 
V.  ii,  333 

for  subsequent  attaching  creditor's  mo- 
tion to  vacate  attachment,  F.  860,  v.  ii,  3ST 

for  an  assignee's  motion  to  vacate  at- 
tachment, F.  861,  V.  ii,  383 

on  motion  to  vacate  attachment  by  one 
claiming  under  a  transfer  from  defendant 
subsequent  to  attachment,  F,  863,  v.  ii,  389 
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Affidavits — conitnuid, 

to  vacate  attachment  on  the  ground  of 
unexpired  credit,  F.  868,  v.  ii,  841 

to_  move  to  discharge  attachment  as  to 
interest  of  a  co-partner  in  leviable  oroo- 
erty,  F.  868,  v.  ii,  346 

to  move  to  discharge  attachment  as  to 
non-leviable  property  beloi^ing  to  de- 
fendant and  his  co-partner,  F.  8T0,  v.  ii 
843  ' 

By  the  fund-holder  in  corroboration  of 
an  affidavit  to  discharge  attachment  as  to 
non-leviable  property  belonging  to  de- 
fendant and  his  co-partner,  F.  871 ,  v.  ii. 
849 

to  move  to  vacate  notice  of  attaohment 
on  real  property,  F.  8T3,  v.  Ii,  851 

of  debtor  to  move  for  exoneration  of 
bail^  who  have  been  sued,  and  have  sur- 
readei'ed  after  their  time  to  answer  has 
expired,  F.  932,  v.  ii,  402 

to  move  for  enlargement  of  time  td  sur- 
render, F.  984,  V.  11,  404 

to  move  for  exoneration  of  bail  on  death 
or  imprisonment  of  principal,  F.  986,  v.  ii, 
405  r    ,  ,        , 

^^o  obtain  order  for  bill  of  tariiculdrs,  F, 
^- 1028,  v.  ii,  4T1 

of  service  of  alternative  order  for  bill  of 

particulars  and  default,  F,  1037,  v.  ii,  475 

to   obtain   further   account  or  further  bill 

of  particulars,  F.  1041,  v,  ii,  477 
of  applicant  for  leave  to  sue  on  a  bend 
conditioned  to  pay  when  required  by  the 
court,  F.  2C1,  V.  i,  548 
fOr  motion  to  place  on  short-cause  calen- 
dar, F.  1496,  V.  ii,  778 
to  ■  oppose  motion  to  place  on  short-cause 

calendar,  F.  1496,  V.  ii,  779 
to  disbursements  on  confessing  J-udgmetct, 

F,  807,  V.  i,  698 
to~ obtain  consolidation  of  actions;  F.  1183, 

V.  ii,  679 
to  move  to  punish  for  contempt,  in  put- 
ting in  false  justification,  F.  229,  v.  i,  498 
to  Obtain  order  to  show  cause  why  ac- 
cused should  not  be  punished  for  con- 
tempt, F.  1191,  V.  ii,  5S6 
of  service  of  order  to  show  cause  in  con- 
tempt, F.  1194,  V.  ii,  688 
to  obtain  attachment  for  contempt  to  issue 
in  the  first  instance  (general  Form),  F. 
1198,  V.  ii,  699 
to  attach  witness  (common  Form),  F.  1208, 

V.  ii,  693 
to  attach  witness  not  obeying  subpoena  to 
attend  before  sheriff's  jury,  F,  1205,  v.  ii, 
699 
to  obtain  summary  commitment  for  non- 
payment of  money  directed  by  order,  F, 
1219,  V.  ii,  605 
by  counsel  for  trustees  to  his  ser»ices,  and 

their  value,  F.  187,  v.  i,  362 
to  procure  order  to  talce  deposition  for  use 

upon  a  motion,  F.  36,  87,  v.  i,  2113, 204 
to  move  for  commission  to  takedeposition  of 
specified  witnesses  without  the  State,  F. 
life,  1846,  V.  ii,  688 
of  agent  bringing  deposition,  F.  1894,  v.  ii, 

704 
to  move  for  open  commission  or  an  order 
to  take  depositions  of  witnesses,  F.  1408, 
V.  ii,  T07 
to  obtain  order  to  take  deposition  conai- 

tionally  (.de  bene  esse),  F.  1416,  v.  ii,  715 
to  disbursements  in  proceedings  on  original 

petition,  F.  186,  v.  i,  861 
to  disbursements,  F.  1561,  v.  ii,  822 
to  obtain  examination  of  defendflnfs,  and 


AffldaTtts — eeniinued. 

discovery  and  inspection  of  dociim'ints  to 
enable  plaintiff  to  plead  (action  by  stock- 
holders for  accounting),  F.  957,  v.  ii,  4SB 

to  oppose  petition  for  discovery,  F.  1815,  v. 
ii,  6o4 

to  move  for  dismissal  without  trial,  F.  1282 
1286,  v.  ii^  612.  613  ' 

to  obtain  order  for  sequestration  and  re- 
ceiver of  hiisband's  property  in  divorce 
proceedings,  F.  948,  v.  ii,  414 

to  obtain  order  to  sliow  cause  why  hus- 
band shoMd  not  be  attached  for  coritempt 
on  not  paying  alimOny ,  &c.,  F.960,  v.ii,  416 

to  obtain  order  thkt  husband  show  caiise 
why  his  pleading  should  flibt  be  stricken 
out  for  faililre  to  pay  alimoiiy,  &c.i  F 
951a,  V.  ii;  418  /.         ■      • 

denying  cohabitation  in  action  to  winul 
marriage,  K.  1746,  v.  ii,  905 

Of  continued  lunacy  in  action  to  iitnniil  mil-, 
riage,  F.  1746,  v.  ii,  905 

denyiiig;  cOlluSioh,  &c.,  in  case  of  adiilfei'v. 
F.  17*7,  V.  ii,  906  ■" 

to  nlbve  that  attorney  bringing  ejectment 
produce  authority,  F.  lldi),  v,  il,  571 

in  support  of  idotion  to  coinpel  electionSit- 
tween  causes  of  actioh,  F.  1057,  v.  ii,  490 

to  obtain  ejCamindtion  of  adversary  in  ex- 
pected action,  F,  263,  v.  i,  587 

to  obtain  examination  of  plaintiff,  to  enable 
defendant  to  plead  (general  Form),  F. 

958,  V.  ii,  428 

to  obtain  examination  of  plaintiff,  to  enable 
defendant  to  plead  and  to  prove  his  case 
(defense  of  fraud  to  actioii  on  a  sale),  F. 

959,  V.  ii,  429 

to  obtain  examination  of  adverse  party  be- 
fore trial,  F.  1821-1829,  v.  ii,  667 
fo  move  for  leave  to  file  and  serve  eXcef- 

iiont.^liA  make  case,  nunc  pro  tunc,  F, 

1615,  V.  ii,  851 
to  obtain  leave  to  issue  execution  ior  ^ydi^ 

session'  of  realty  after  death  of  party 

against  wUoiU  judgment  Was  had ,  F.  1980, 

v;  ii,  1087 
to-  move  for  leave  to  issiie  execution  after 

lapse  of  five  years,  F.  1988,  v.  ii,  1089 
to  move  fdf  execution  against  property  of  a 

judgment-debtor  having  died  after  judg- 
ment, F.  1987,  V,  ii,  1044 
to -obtain  execution  on  judgment  against 

executor   or  adihihisti'ator  as  siich,  F. 

1998,  v.ii,  1061 
of  sheriff  to  obtain  order  extending  time  to 

return    conflicting   executions,   &c.,    F. 

2028,  V.  ii,  1081 
to  obtain  discharge  from  executioti  against 

the  person,  F.  2035,  v.  ii,  1091 
to  claim  presented  to  executors  or  adminis- 
trator's, F.  289,  V.  i,  628  , 
for  an  eie-pafie  application,  F.  490,  v.  ii,  2     1 
of  m^its  to  move  for  extension  of  time  to  I 

plead,  F.  981{  v.  ii,  446 
compelling  to  file,  v,  i,  89 
for  motion  to  takfe  off  the  files  for  scanHal 

and  impertinence,  F.|29,  v.  i,  94.  (And  see 

p.  891,) 
to  move  to  vacate  order  for  neglect  to  file 

papers,  F.  168,  v.  1,326 
to  mOve  to  compel  filing  of  pleadings,  F. 

988,  V.  ii,  460 
to  move  after  foreclosure  for  leaVe  to  siie 

for  deficiency  a  pitty  to  the  foreclosure, 

F.  267,  V.  i,  655 
by  tribrtgaSree  of  no'h-'pifitient  of  mOney  to 

redeem,F.  1869,  v.ii,  967' 
of  amount  dxie  reinainihg  unpaid,  on  j<idg- 

ment  to  redeem,  F.  2031;  v.  ii,  108T     - 
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of  agent  to  sum  remaining  unpaid  on  mort- 
jgage  to  redeem,  F.  2031a,  v.  il,  1088 

01  proposed  guardian  ad  litem  to  his  com- 
petency, f!  298,  V.  i,  686;  F.  448,  v;.  i,  829 
V    ofservice  of  order  appointing  guardian  ad 
litem  nisi,  and  of  default,  F.  450,  v.  i,  836 

to  obtain  confirmation  of  service  on  infant 
defendant,  and  appointment  of  guardian 
ad  litetK,  nittic  pro  tunc^  F.  453,  V.  i,  ^87 

to  obtain  habeas  corpus  ad  tesitjieandum, 
F.  1424,  V.  ii,  Y28 

order  impounding  for  prosecution  in  per- 
jury, F.  102,  v.  r,  297 

to  move  to  set  aside  judgment  against  in- 
fant without  appointment  of  guardian 
ad  litem,  F.  1876,  v.  ii,  977 

complaint  used  as,  to  obtain  injunction,  v. 
ii,85 

to  move  for  injunction — contents,  v,  ii,  37 

to  truth  of  allegations  in  complaint  to  move 
for  injunction,  F.  505,  v.  ii,  42 

in  corroboration  of  affidavit  for  injunction 
by  attorney,  F.  506,  v.  ii,  43 

to  truth  of  allegations  in  complaint  (another 
Form),  F.  507,  v.  ii,  43 

the  same  (anovher  Form),  F.  608,  v.  ii,  44 

to  obtain  Injunction  against  delivery  of 
pledge  wrongfully  sold,  F.  509,  v.  ii,  44 

\>y  co-plaintiffs  in  support  of  motion  for  in- 
junction, F.  512,  V.  li,  47 

ofservice  of  injunction  granted  by  a  judge, 
F.  637,  V.  ii,  99 

the  same,  granted  by  the  court,  F.  633,  v.  ii, 
100 

on  application  to  vacate  injunction.  For  the 
practice  see  v.  ii,  101 

te  apply  e^-farte  to  judge  to  vacate  ex- 
parie  injunction,  F.  639,  v.  ii,  105 

to  obtain  order  that  t)ie  plaintiffs  in  two 
causes  in  the  same  court  interplead^  F. 
1118,  V.  ii,  686 

to  obtain  order  interpleading  third  person 
and  discharging  defendant  on  payment 
into  court,  &c.,  F.  1100,  v.  ii,  629 

to  move  for  leave  to  sue  on  a  Judgment  in 
the  court  in  which  it  was  recovered,  F. 
874,  V.  i.  561 
-V  of  regularity  to  enter  judgment  on  default 
witTi  the  cleric,  F.  1464,  v.  ii,  748 

to  apply  for  judgment  as  on  default,  for 
failure  of  corporation  defendant  to  serve 
order  for  trial  of  action  for  damages  on 
evidence  of  debt,  F.  14S4a,  v.  ii,  749 

of  regularity  to  enter  judgment  on  applica- 
tion t3  the  court  (general  Form),  F.  1458, 
V.  ii.  T52 

of  regularity  to  obtain  personal  judgment 
on  default  after  service  by  publication, 
and  attachment,  F.  1467,  v.  ii,  767 

of  regularity  in  foreclosure,  on  moving  for 
judgment  on  default,  or  for  preliminary 
reference  to  compute,  F.  1472,  v.  ii,  761 

to  move  for  judgment  for  want  of  reply,  F. 
1479,  v.  ii,  766 

to  move  on  behalf  of  third  person,  claiming 
as  a  creditor  of  the  parties,  to  resettle 
judgment  by  striking  out  extravagant  al- 
lowances, F.  1871,  V.  ii,  972 

to  move  to  vacate  judgment  entered  on 
false  afhdavitof  service  of  summons,  F. 
1874,  V.  ii,  975 

to  move  for  leave  to  defend  after  judgment 
on  service  by  publication  (in  divorce),  F. 
1876,  v.  ii,  976 

to  enter  judgment  on  order  of  general  term 
on  demurrer,  F.  1966,  v.  ii,  1024 

of  publication  of  order  for  judicial  sale,  F. 
S94S,  V.  ii,  1097 
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on  motion  to  stay  sale,  F,  2039,  v.  ii,  1096 

to  move  to  open  judicial  sale,  F.  2059,  v.  ii, 
1106 

on  the  part  of  purchaser  to  move  to  be  dis- 
ch-irsed,  F.  2065,  v.  ii,  1107 

to  move  to  compel  purchaser  to  complete 
his  purchase,  F.  2068,  v.  ii,  1109 

to  move  to  vacate  leave  to  sue  as  a  poor 
person,  F.  462,  v.  i,  844 

in  corroboration  of  petition  to  sue  as  poor 
person  after  suit  brought  without  leave, 
and  to  obtain  exemption  from  giving  se- 
curity for  costs,  F,  468,  v.  i,  841 

to  obtain  warrant  to  seize  chattel  under 
foreclosure  of  lien,  F.  7T7,  v.  ii,  272 

of  merits:  who  by,  v.  i,  48 

of  merits ;  service  on  day  of  inquest,  v.  i, 
406 
""  of  merits  to  prevent  inquest,  F.  1491,  1492, 
v.  ii,  776, 776 

to  obtain  order  for  payment  out  of  money 
in  cAurt,  F.  1255,  v.  li,  626 

for  a  tkotion  (general  Form),  F.  85,  v.  i,  200 

to  obtiin  order  to  show  cause  why  new 
trial  should  not  be  ordered  on  the  min- 
utes, F.  1624,  V.  ii,  798 

to  mo'  re  for  new  trial  for  juror's  miscon- 
duct F.  1526,  V.  ii,  796;— for  party's  com- 
muoicating  with  jury,  F.  1527,  797 ;— on 


groiJnd    of  surprise,   F.   1528,  798;— for 
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discovered  evidence,  F.  1629, 1580, 


to  m(  ve  for  new  trial  in  ejectment,  F.  1784, 
V.  i ,  927 

to  ai  thenticate  attorney's  ojfer  o/  judg- 
me,  it  or  acceptance,  F.  1244,  v.  ii,  620 

to  ei  ter  judgment  on  accepted  ofier,  F. 
124  i,  V.  11,  621 

to  m(  ive  for  payment  of  sum  admitted  by 
an!  wer,  F.  1247,  v.  ii,  682 

for  [  laintiff  to  obtain  leave  to  add  formal 
fa  'ties  (with  leave  to  amend),  F.  1077,  v, 
li,  911 

for  plaintiff  to  move  to  strike  out  a  defend- 
ant who  has  died,  leaving  neither  repre- 
set  tatives  nor  assets  subject  to  the  juris- 
diction, F.  1073,  V.  ii,  608 

for  plaintiff  to  move  to  bring  in  one  who, 
penning  the  action,  has  made  himself  li- 
abl&\lo  suit  and  injunction,  F.  1081,  v.  ii, 
514  I 

for  plaintiff  to  move  for  leave  to  bring  in  a 
Bew-born  infant,  F.  1079,  v.  ii,  618 

of  former  attorney  in  corroboration  of  mov- 
ing affidavit  to  bring  in  third  party,  F. 
1125,  V.  ii,  542 

by  judgment-creditor  to  move  to  come  in 
before  judgment  as  co-plaintiff  in  credit- 
or's action,  F.  1168,  v.  ii,  589 

of  landlord  to  move  to  be  made  co-defend- 
ant in  ejectment,  F  1162,  v.  ii,  665 

by  owner  of  chattels  to  intervene  in  action 
for  their  possession,  F.  1163,  v.  ii,  566 

of  desire  to  enjoy  shares  in  common,  in 
partition,  F.  1806,  v.  ii,  948 

to  obtain  perpetuation  of  testimony  of  a 
witness  in  an  expected  action,  F.  254,  v.  i, 
689 

to  move  to  change  place  of  trial.  See  list, 
v.  ii,  734,  &c. 

to  oppose  change  of  place  of  trial,  F.  1443, 
V.  u,  743 

pleading:  moving  to  compel  a  reply  (to  an 
answer  setting  up  statute  of  limitations), 

'    F.1IJ6C,  v.ii,492 

to  obtain  preference  on  the'calendar,  on 
facts  not  appearing  in  the  papers,  F.1268, 
y.  ii,  629 
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by  attorney  of  (acts  as  to  invious  ampli- 
cation, F.  :62,  V.  i,  84T 

to  prevent  arrest  of  witness,  or  obtain  dis- 
charge when  arrested,  in  a  civil  action  or 
proceeding,  in  violation  of  irivilete.  F. 

uae,  V.  ii,m  *  ' 

to  procure  order  to  traduce  documents  at 

the  trial,  F.  142-2,  v.  ii,  721 
to  obtain,  at  General  Term,  alternative  writ 
oitrokibition  to  Special  Term,  F.  486,  v. 
i,  M9 
oi publication,  v.  i,  883 
on  application  for  receivers,  v.  ii,  126 
to  obtain  order  to  show  cause  why  receiver 
should  not  be  appointed  (general  Form), 
F.  651.  V.  ii,  148 
lo  obtain  receiver  in  foreclosure,  F.  672, 

678,  V.  ii,  164, 166 
to_  obtain  appointment  of  receiver  in   a 
judgment-creditor's  action  to  sequestrate 
corporate  property,  F.  689,  v.  ii,  190 
on  behalf  ot  receiver  to  obtain  delivery  of 

boolcs  and  papers,  F.  718,  v.  ii,  214 
for  motion  to  comnel  tenants  to  pay  to  re- 
ceiver, F.  714,  v."ii,  215 
to  obtain  order  staying  other  actions  affect- 
ing assets  under  receivership,  F.  715,  v. 
ii,216 
of  receiver  to  his  account,  F.  788,  v.  ii,  288 
to  obtain  order  to  show  cause  why  removed 
receiver  should  not  be  punished  for  con- 
tempt for  failing  to  pay  over,  F.  752,  v. 
il,  1^6 
to  moye  for  reference  of  an  action  involv- 
ing a  long  account,  F.  1675,  v.  ii,  ST6 
to  oppose  motion  for  reference,  F.  1677- 

1680,  V.  ii,  878 
to  move  to  vacate  proceedings  taken  after 
notice  terminating  reference,  F.  1710,  v. 
ii,  888 
of  regularity  to  apply  for  judgment  of  di- 
vorce or  reference,  F.  1744,  v.  ii,  908 
to  move  for  reference  of  claim  to  surplus 

in  foreclosure,  F.  1797,  v.  ii,  937 
to  move  for  judgment,  or  for  preliminary 
reference  in  partition,  where  no  material 
issue  is  raised,  F.  1805,  v.  ii,  942 
to  obtain  stay  in  local  court  to  enable  ap- 
plicant to  move  Supreme  Court  for  re- 
moval of  cause,  F.  400,  V.  i,  730 
to  oppose  motion    lo    remove  cause  and 

change  place  of  trial.  F.  406,  v.  i,  735 
of  prejudice  or  local  influence  to  remove 

cause,  F.  419,  v.  i,  796 
of  sufficiency  of  sureties  in  bond  on  re- 
moval of  cause  (short  Form),  F.  421,  v.  i, 
798 
in  replevin  (claim  and  delivery),  F.  758,  v. 

ii,  257;  F.  8S5a,  v.  ii,  866 
in  replevin  where   exempt  property  has 
been  seized  on  execution,  F.  759,  v.  ii,  261 
on  part  of  defendant  to  reclaim  chattels  re- 

plevined,  F.  769,  v.  ii,  267 
of  third  claimant  in  replevin,  F.  771,  v.  ii, 

268 
to  obtain  restitution  after  reversal  at  Gen- 
eral Term,  F.  1967,  v.  ii.  1025 
to  obtain  security  for  costs  from  non-resi- 
dent plaintiff  or  relator,  F.  464,  v.  i,  860 
to  obtain  secuiity  for  costs  in  case  of  rela- 
tor having  removed  pending  suit,  F.  465, 
V.  i,  852 
the  same ;  in  case  of  plaintiff  imprisoned 

for  crime,  F.  467,  v.  i,  853J 
where  plaintiff  sues  as  assignee  for  benefit 

of  creditors,  F.  468,  v.  i,  858 
the  same ;  where  plamtin  sues  as  trustee  of 
an  express  trust,  F.  469,  v.  i,  854  ' 
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the  same ;  in  case  ot  infant  plaintiff.  F.  470 

V.  i,  854 
the  same ;  in  case  of  insolvency  of  plaintiff 

pending  suit,  F.  471,  v.  i,  855 
the  same;  whereplaintiff  is  an  executor  or 

administrator,  F.  472,  v.  i,  855 
the  same;  where  plaintiff  is  the  administra- 
tor with  the  will  annexed,  as  atiorney  in 
fact  of  a  foreign  executor,  F.  4T3,  v.  i,  S-iB 
the  same ;  where  defendant  is  an  executor 
harassed  by  vexatious  litigation,  F.  474, 
V.  i,  857 
to  obtain  additional  security  for  costs,  F. 

480,  V.  i,  862  ' 

to  obtain  order  dismissing  action  for  failure 
.      to  file  security  for  costs,  F.  485,  v.  i,  865 
fl  of  service  of  papers,  v.  i,  423 
j  of  service  on  a  party  or  attorney  of  a  paper 
other  than  process,  F.  194,  v.  i,  428 
another  form ;  service  on  many  persons,  F. 

195,  V.  i,  429 
of  service  through  the  post  office,  F.  196, 

V.  i,  429 
of  service  on  attorney,  F.  197,  v.  i,  480 
of  service  on  sheriff  or  coroner,  F.  198,  v. 

i,  431 
of  seeing  service  made  by  a  person  who 

has  since  disappeared,  F.  199,  v.  i,  431 
of  service  such  as  to  make  disobedience 
a  contempt,  F.,  200,  v.  i,  482 
i.-'-Df  service  of  process,  v.  i,  624 
of  personal  service,  F.  323,  v.  i,  627 
another  form :  service  of  many  defendants, 

F.  324,  V.  i,  628 
the  same;  on  infant  under  fourteen  and  next 

friend,  F.  825,  v.  i,  628 
the  same;   on  person  of  unsound  mind,  by 

delivering  to  committee,  F.  826,  v.  i,  628 
proving  personal  identity,  F.  827,  v.  i,  629 
of  personal  service  in  divorce,  &c.,  F.  327, 

V.  i,  629 
of  service  on  a  convict  in  prison,  F.  823,  v. 

i,  630 
of  service  on  sheriff  by  serving  under- 
sheriff  or  leaving  at  office,  F.  329,  v.  i,  631 
of  service  on  a  corporation  or  joint-stock 

association,  F.  830,  v.  i,  631 
to  signature  of  admission  of  service,  F. 

338,  v.  i,  634 
of  failure  to  serve  answer  or  demurrer,  F. 

885,  v.  i,  635 
or  return  by  officer  of  inability  to  make 
personal  service,  on  which  to  apply  for 
substituted  service,  F.  837,  v.  i,  689 
of  substituted  service,  F.  839,  v.  i,  643 
to  obtain  order  for  publication,  &c.,  against 
a  resident  absent  or  concealed,  F.  840,  v. 
i,  658 
another  form  ;  allegation  of  departure  with 

intent  to  defraud,  F.  841,  v.  i,  666 
to  obtain  order  tor  service  by  publication, 
&c.,  against  adult  resident  absent  from 
the  United  States  (under  N.  V.  Code  Civ. 
Pro.,  %  338,  subd.  6),  F.  848,  v.  i.  657 
to  obtain  order  for  publication,  &c.,  against 
a  resident  or  domestic   corporation,  in 
order  to  avoid  Statute  of  Limitations  (un- 
der N.  Y.  Code  Civ.  Pro.,  §  438,  subd.  6), 
F.  845,  V.  i,  658 
I  to  obtain  order  for  service  by  publication, 
I     &c.,  against  foreign  corporation,  F.  346, 

v.  i,  669 
to  obtain  order  for  service  by  publication, 
&c.,  against  a  non-resident  (short  Form), 
on  information  and  belief,  as  to  residence, 
F.848,v.  i,  661 
another  form;  alleging  non-residence  posi- 
tively, F.  849,  V.  1, 662 
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to  obtain  order  for  service-  by  publication, 
&c.,  against  a  prisoner,  F.  851,  v.  i,  66^ 

to  obtain  service  by  publication,  &c.,  against 
unlcnown  defendant,  F.  352,  v.  i,  668    . 

to  obtain  order  for  service  by  publication, 
&c.,  against  one  wUose  residence  is  un- 
known, F.  358,  V.  i,  664 

to  obtain  order  for  service  by  publication, 
&C.,  against  one  having  no  known  resi- 
dence, F.  854,  V.  i,  664 

to  obtain  ordei-  for  service  by  publication, 
&o.,  in  action  affecting  specific  property, 
F.  855,  V.  i.  665 

to  obtain  order  for  service  by  publication, 
&c.,  against  unknown  owners,  F.  356,'  v. 
i,  666 

of  unsuccessiul  search  for  unknown  heiVs, 
to  obtain  service  by  publicatibii,  F.  8S7, 
V.  i,  666 

in  corroboration  of  an  affidavit  of  u'nstic- 
cessful  search  for  unknown  heirs,  F.  858, 
V.  i,  667  .    . 

by  plait^tiff,  for  order  of  publication  of,  his 
ignorance  as  to  heirs' sought  to  be  served 
personally,  F.  859,  V.  i,  668 

to  obtain  order  for  service  by  publication, 
&c.,  in  divorce,  F.  860,  V.  1,669' 

to  obtain  order  for  service  by  publication. 
&c.,  on  ab^nt  parent  orguardiaii,&c.,bf 
infant  under  lourteen;  or  absent  dbm- 
«^    mittee  of  lunatic,  F.  861,  y;  i,6T0 

of  printer  or  publisher,  &c.,  to  publicatldn 
of  summons,  F.  3T8,  v.  i,  681 

of  mailing  summons  on  publication,  F.  874, 
V.  i,  682  . 

to  obtain  examination  of  dejendaht  before 
service  of  complaint,  to  enable  plaintiff  to 
briiig  in  others  as  cd-defebdaats,  F.  876, 
V.  i,  684 

another  form ;  to  enable  plaintiff  to  frame 
complaint  and  name  correctly  ,uhknown 
defendants,  in  action  to  prevent  perver- 
sion of  trust  funds,  and  to  set  asid^  cor- 
porate election,  F.  376,  v.  i  686  .  . 

to  obtaita  examination  of  defendant  before 
service  of  complaint,  so  as  to  bring  in 
new  co-defendants  and  to  frame  com- 
plaint, in  action  to  set  aside  expulsion 
from  Stock  Exchange,  F.  377,  v.  i,  68S 

to  move  for  leave  to  defend,  for  error  in 
fact  in  obtaining  order  for  service  by 
publication  or  substitution,  F.  893,  v.  i,  728 

to  obtain  order  to  show  cause  .why  order 
for  publication  or  for  substituted  service 
should  not  be  set  aside,  F.  394,  v.  i,  724 

to  non-publication  of  suinmons,  F.  395,  v. 
1,725 

showing  duty  of  sheriff  or  other  officer  to 
make  return,  F.  1218,  v.  ii,  604 

to  obtain  an  order  to  show  cause  as  short 
notice  of  motion,  F.  489,  v.  ii,  2 

to  obtain  stay  o/ proceedings  and  extension 
of  time,  on  demanding  copy  of  account, 
F.  1026,  V.  ii,  470  V. 

to  stay  proceedings  in  the  cause  uAtil  after 
determination  of  another  cause,  F.  1298, 
V.  ii,  646 

striking  out  scandalous  matter  from,  F.  146, 
147,  V.  i,  321,  822 

to  move  to  strike  out  sham  answer  or  de- 
fense, F.  1062,  V.  ii,  438 

of  service  of  subftena,  F.  1510,  v.  Ii,  786 

to  move  for  substitution  b'f  public  offic6r*s 
successor,  F.  1088,  v.  ii,  520 

to  move  to  continue  action  against  receiver 
in  place  of  corporation,  F.  1091,  v.  ii,  522 

and  order  to  substitute  siiccessdr  of  public 
officer  cO'detendant,  F.  1114a,  t.  ii,  638 
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on  behalf  of  successor  in  adminlMfatlon  of 
trust,  to  move  to  continue  action  brought 
by  his  predecessor,  F.  1142,  v.  ii,  648 

to  move  to  substitute  indemnitor  as  defend- 
ant in  place  of  sheriff,  F.  1145.  v.  ii,  660 

of  surety  to  obtain  leave  to  prosecute  ac- 
tibh  abandoned  by  principal,  F.  1162,  v. 

to  obtain  order  for  service,  by  mailing  or 
substitution  of  notice  to  appoinit  new  at- 
torney, F.  1178,  V.  ii,  675 

to  move  for  supersedeas,  F.  924,  v.  ii,  89T 

to  move  (or  leave  to  6.\&s»pplemental plead- 
,  ing,  f.  1020,  V.  ii,  466  . 

to  move  for  leaVe  to  file  supplemental  an- 
swer netting  up  payment,  P.  1021,  v.  ii, 
467 

of  sufficiency  of  sureiies^y.  i,  474 

to  combel  the  giving  of  new  sureties,  F. 
22«,.v.  i,  496 

of  surety  in  support  of  application  for  new 
sureties,  F.  227,  v.  i,  497 

fpr  motion  for  survey,  F.  1810,  y^  ii,  654 

tohldve  for  postponement  oi  trial,  r .  1498- 
1601,  v.ii,  780 

tb  move  for  trial  of  issues  by  a  jli'ry,  F. 
1696,  V.  ii,  837 

of  .sufficiency  of  undertaking  vryiert  all  are 
freeholders  or  all  dire  householders,'  F. 
.2lg,v,  1:493 

anot'her  form';  where  one  is  freeholder  and 
one  householder,  F.  219,  v.  i,  494    . 

another  form  ;  justiiying  in  different 
amouhts,,F.  220,v.  i,  494   , 

of  s'iiBiraeticy  of  undertaking  where  all  are 
freelioldeirs  or  all  are  householders,  F, 
496,  V,  ii,  6 

a''iib.ther  for'iri;  where  one  is  freeholder  arid 
one  householder,  F.  497,  v.  iij  7 

another  iorm  ;  justifying  in  different 
amounts,  F.  498,  v.  ii,  7 

allegation  of  character  of  affiant  in  verifi- 
cation,  V.  i,  607 

to  obtain  order  to  restrain  waste,  F.  623,  y, 
it,  86' 

by  purchaser  at  execution  sale  for  order  to 
enjoin  waste,  F.  2030,  v.  ii,  1086 

tb  presentation  of  affidavit  to  •witness,  and 
his  refusal  to  verify,  F.  88,  v.  i,  206  . 

to  presentation  of  affidavit  to  witness^  and 
evasion  of  request  to  verify,  F.  89,  v.  i, 
206 

impeaching  credibility  of  an  affiant  or  of 
an  alleged  material  witness  on  motion  for 
a  new  trial,  &c.,  F.  61,  v.  i,  218 

to  witness  ffees,  F.  1662,  v.  ii,  822 
Affirmation,  F.  71,  v.  i,  233 
Afflrmlng,  instead  of  swearing,  v,  1, 230, 

232 
Affirinatlf^e  rellief  between  co-defend- 
ants; determining rightsas  between  them- 
selves, F.  1711,  V.  ii,  890 
Agent,  when  may  sign  and  verify  petition 
for  removal  of  cause,  v.  i,  756 

arrest  for  money  received,  F.  886,  &c.,  v. 
ii,  866,  &c.,  866,  n. 

verification  of  pleading  by,  F,  974-978,  v. 
ii,  441-444  1 

Agreed  statement  of  facts,  submis- 
sion of  at  General  Term,  v.  1, 6OO 

or  of  evidence,  for  trial,  F.  1306,  v.  ii,  €51 
Agreement  to  refer  claim  against  execn- 

tors  and  administrators,  F.  814,  v.  i,  606 
Alias  order  of  arrest,  F.  894,  v.  ii,  875 
Alienation,  injunction  against,  F.  533,  V. 

ii,,64 
AUlUony,  notice  of  motion  for,  F.94S,  v. 
ii,  412 
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and  costs,  petition  by  wife,  plaintiff,  for,  F. 

940,  V.  ii,  409 
and  costs,  petition  by  wife,  defendant,  for, 

F.  941,  V.  ii,  ill 
In  divoi  ce,  order  to  show  cause  for,  F.  942, 

V.  ii,  412  ' 

reference  for,  F.  948,  v.  ii,  412 
order  to  pay,  F.  944,  v.  ii,  41S 
amending  order  as  to,  by  consent,  ?.  142, 

V.  i,  819 
judgment  for  permanent,  F.  1T68,  v.  ii,  914 
Allegation  of  unsuccessful  effort  to  find 

defendant  in  order  to  serve,  F.  350,  v.  i, 

662 
in  affidavit  to  reason  for  not  presenting 

complaint,  F.  510,  v.  ii,  46 
in  affidavit  denying  collusion,  to  annex  to  a 

bill  of  interpleader,  F.  511,  v.  ii,  46 
Allocatur  or  allowance ;  what  is  and  how 

made.     See  v.  i,  56 
Allowance  or  allocatur ;  what  is  and  how 

made.     See  v.  i,  66 
indorsed  upon  alternative  writ  of  prohibi- 
tion, F.  489,  V.  i,  S23 
of  bail,  F.  917,  v.  ii,  395 
as  to  one  bail,  and  for  time  for  the  other  to 

justify,  F.  918,  v.  ii,  895 
with  the  direction  that  deposit  be  refunded, 

F.  919,  V.  ii,  895 
of  added  bail,  F.  920,  v.  ii,  895 
allowing  an  executor  or  administrator  not 

served  to  come  in  and  defend  after  judg- 
ment suffered  by  his  co-executor  or  ad- 
ministrator, F.  ll.'iS,  v.  ii,  568 
of  interrogatories  for  deposition,  F.  1382a, 

V.  ii,  698 
motion  for,  F.  1556,  v.  ii,  816 
consent  of  attorneys  as  to,  F.  188,  v.  i,  862 
recital  of,  in  judgment,  F.  1686, 1586,  v.  li, 

830 
excessive,  reduced  on  motion  of  creditor, 

F.  VtU  V.  ii,  972 
Alterations  of  acknowledgments,  v.  i,  8 
in  afSdavitSj  Effect  of,  v.  i,  30,  55 
in  a  notice,  v.  i,  22T 
Alternative  prayer  for  relief,  in  petition, 

V.  i,  836 
Alternative  writ  of  prohibition, 

F.  438,  V.  i,  821 
when  heard  as  enumerated  motion,  v.  x,  103 
affidavit  to  obtain,  at  General  Term,  F.  486, 

v.  i,  819 
verification  of  return,  v.  i,  504,  n. 
Ambiguous  notice,  v.i,  227 
Amendment  power  and  various  methods 

explained,    bee  contents  on  p.  67  of  v.  i 
Forms,  see  list,  v.  i,  67 
motions  lor  leave  to  make,  v.  i,  157 
clerk  cannot  make,  v.  i,  85 
of  ackTlowledgments^  v.  i,  IS 
of  affidavits.,  v.  i,  89,  61,  54  _ 

of  previous  affidavit  to  meet  an  objection, 

F.  62,  V.  i,  217 
of  bonds.,  V.  i,  69 
amendments  proposed  to  proposed  case  or 

.exceptions,  F.  1542,  v.  ii,  809 
of  confession  of  judgment,  v.  i,  592 
ol  file-mark,  v.  i,  9l 
as  to  guardian  ad  litem,  v.  i,  826 
of  irregularity  to  defeat  motion  founded 

on  it,  V.  i,  186 
of  issues,  as  relating  to  removal  of  cause,  v. 

i,  765 
amendments  proposed  to  proposed  issues 

fortrial,F.  1601,  v.ii,  84(1 
amending    or    coniirraing   judgment   and 

limiting  time  to  review,  &c.    bee  list,  v. 

ii,  969 
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amend  or  discontinue,  on  opening  judg- 
ment, leave  to  plaintiff  to,  F.  1886,  v.  li, 

981  ... 

of  lis  pendens,  v.  ii,  23 
of  moving  papers,  v.  i,  176 
of  notices,  &c.,  pending  publication,  v.  i, 

387 
by  entry  mine  pro  tunc,  v.  i,  270 
entry  of  order  nunc  pro  tunc.  F.  114,  v.  i, 

804 
by  order  to  enter  order  nunc  pro  tunc,  F. 

116,  V.  i,  305 
amending  or  resettling  order,  etc.,  v.  i,  128 
amending  and  modifying  an  order;   the 

practice,  v.  i,  271 
of^  order  to  show  cause,  and  granting  mo- 
tion, F.  Ill,  v.  i,  302 
of  order  by  resettling,  F.  125-127,  v.  i,  810, 

311 
of  original  order  pending  appeal,  without 

prejudice,  F.  126,  v.  i,  311 
clause  in  a  new  order  taking  the  place  of  a 

former  order,  F.  183,  v.  i,  814 
of  court  order  into  judge's  order,  F.  184,  v. 

i,  316 
of  order,— by  consent,  F.  142-144,  v.  i,  819, 

320 
petition  for  amendment  of  prayer  of  order 

to  show  cause  on  a  previous  petition,  F. 

166.  V.  1,349 
of  order  to  show  cause  why  leave  should 

not  be  granted  after  suit  brought  without 

it,  F.  272,  V.  i,  569 
of  order  granting  leave  after  suit  brought 

■vflthbut  it,  F.  !i73,  &c.,  v.  i,  559,  &c. 
of  General  Term  order  so  as  to  show  that 

reversal  was  on  question  of  fact,  F.  1959, 

V.  ii,  1021 
of  original  petition,  v.  i,  340 
as  to  parties:  effect  on  undertaking,  v.  i, 

490 
of  pleadings  to  defeat  removal  of  cause,  v. 

i,  777 
order  allowing  amendment  of  complaint  on 

appointing  receiver  in  railroad  foreclos- 
ure, F  676,  V.  ii,  171 
of  pleadings  by  leave  after  trial,  F.  1609,  v. 

ii,  188,  845 
of  complaint  by  adding  ground  of  arrest, 

F.  901,  V.  ii,  882 
amending    and    withdrawing    one's    own 

pleading.  See  contents,  v.  ii,  452 
amended  (>leading,  F.  991,  v.  ii,  458 
of  complaint  on  a  change  of  parties,  F. 

1074,  V.  ii,  509 
of  pleadings,  &c.,  at  trial,  F.  1512,  &c.,  v.  ii, 

787,  &c. 
of  pleading,  recital  in  judgment,  F.  1627, 

v.  ii,  856 
of  the  reiord  or  files,  F.  881,  v.  i,  705 
of  affidavit  in  replev  n,  v.  ii,  259,  n. 
of  removal  papers  in  the  State  court,  v.  i, 

778 
of  removal  papers  in  the  U.  S.  court,  v.  i, 

784 
of  order  to  show  cause,  modifying  the  time 

of  return,  F.  ISn,  v.  i,  813 
official  return,  with  or  without  leave,  v.  i, 

400  .      „ 

of  neglect  to  file  security,  v.  i,  480 
and  substitution  of  security,  v.  i,  487 
of  error  in  service  of  order,  v.  i,  271 
proof  of  publication,  v.  i,  890 
ot  defective  service  of  papers,  v.  i,  426 
of  defects  in  proof  of  service  of  process,  v., 

of  affidavit  to  obtam  service  by  pubuca- 
tion,  V.  i,  652 
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as  to  service  of  summons,  v.  i,  700 

of  proof  ot  service,  v.  i.  701 

of  service  on  infant  and  appointment  of 

guardian  at/  liiem^  F.  458,  v.  i,  837 
of  sub'nission  of  controversy,  v.  i,  603 
of  su  unno  s,  &c.,  by  dropping  name  of  per- 
son dead,  F.  218,  v.  i,  460 
of  misnumer  in  summons,  v.  i,  611-616 
of  summons,  and  bringing  in  unlcnown  or 

additional  defendants.    See  contents,  v. 

i,691 
of  published  summons  and  notice  annexed, 

v.  i,  693 
of  copy  summons  served,  v.  i,  698,  701 
of  summons  allowed  to  defeat  motion  to 

vacate,  F.  899,  v.  i,  728 
of  verification,  V.  i,  510 
of  copy  title,  F.  1885,  v.  ii,  957 
on  terms  at  the  trial  and  postponement ; 

the  same  on  trial  by  the  court,  F.  1607b, 

v  ii,  844. 
of  undertaliing,  F.  225,  v.  i,  496 
Ancillary  receivers,  v.  ii,  189 
Ansiver  to  original  petition,  practice,  v.  i, 

342 
to  original  petition,  F.  180-182,  v.  i,  857,  858 
general  form,  F.  964,  V.  ii,  434    ^ 
admitting  part  and  denying  the  rest,  F.  965, 

V.  ii.  435 
must  be  veriiied  if  the  cpm^laint  was  veri- 
fied, V.  ii,  487 
verification    of,   referring   exclusively   to 

counter-claim  therein,  F.  978,  v.  ii,  444 
setting  up  payment,  affidavit  to  move  for 

leave  to  file  supplemental,  F.  1021,  v.  ii, 
467 
to  stand  on  a  change  of  parties,  but  with 

leave  to  amend,  F.  1181,  v.  ii,  545 
to  interrpgatories  as  to  contempt,  F.  1211,  v. 

byjury  to  special  questions,  F.  1521,  v.  ii, 

Appeal.    See  list,  v.  ii,  991 
usage  of  substituting  a  new  folioing  in  >ip- 

peal  book,  v.  i,  95 
from  ord^r  granting  an  injunction^  v.  ii,  104 
what  heard  as  enumerated  motions,  v.  i,  103 
jn  what  cases  to  move  rather  than  appeal, 

V.  i,  106 
as  affecting  place  to  move,  v.  i,  137 
or  renewalof  motion,  v.  i,  194 
when  it  lies  from  an  ordrr,  v.  i,  275 
order  denying  motion  on  ground  tor  appeal 

to  Court  of  Appeals,  F.  91,  v.  i,  292 
order  on  reversing  order  made  on  petition, 

F.  192,  V  i,866 
.entitling  papers  after,  v-  i,  72 
motion  to  strike  from  calendar  for  failure  to 

sqrve  papers.    See  also,  F.  60,  v.  i,  216 
condition  m  injunction  order,  as  to  further 

security  3.nA  speeding,  F.  527,  v.  ii,  61 
,«xcepting  to  sureties,  v.  i,  483,  n. 
security  /or  costs,  pending,  v.  i,  846, 855 
stay  of  proceedings  on  the  injunction,  pend- 
ing, v.  ii,  104 
order  to  show  cause  why  there  should  not 

be  stay,  pending  appeal  or  a  reargument, 

&c.,  ¥.  137,  V.  i,  816 
stay  pending  appeal  from  refusal  to  stay,  v. 

i,444 
clause  in  an  order  intended  to  be  appealed 

from,  allowing  stay  pending  the  appeal, 

F.  207,  V.  i,  447 
stipulation  to  bar  the  right  ot  v.  i,  454 
stipulation  waiving  right  ot  F.  211,  v.  i,  457 
_   by  a  new  attorney  without  formal  substitu- 
tion, V.  i,  411 
substitution  on,  F,  1140,  v.  ii,  546 
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extension  of  time  to  appear  pending  appeal 
as  to  jurisdiction,  F.  888, 3S9,  v. ;,  718, 716 
notice  to  limit  time  to,  F.  1873a,  v.  li,  974 
Appearances     See  contents  and  list  of 
Forms,  v.  i,  709 
by  motion,  v.  i,  158 
special,  on  motion^  F.  81, 82,  v.  i,  198 
on  motion,  recital  in  order,  v,  i,  254 
recital  of.  in  order,  F.  81,  v.  i,  287 
notice  of  an  original  pe'ition,  F.  178,  v.  i,  356 
by  petitioner  anected  in  two  capacities,  al- 
though petitioning  only  in  one  F.  179,  v. 
i,  357 
necessary,  to  entitle  to  notice,  v.  i,  407 
on  appeal  from  judgment  presumed  author- 
ized, V.  i,  411 
stay  not  granted  before,  v.  i,  435 
general  authority  of.attorney  to  appear  in 

all  suits,  F.  235,  v.  i,  521 
clause  requiring  appearance  on  a  change  ox 

parties,  F.  1180,  v.  ii,  645 
of  corporation  by  attorney,  v.  ii,  127 
of  third  persons  before  referee  on  account- 
ing, F.  1665,  V.  ii,  869 
Appointment  of  trustees  ot  the  property 
of  a  convict ;  proceedings  must  begin  by 
order  to  show  cause,  v.  i,  159 
of  keeper  of  property  attached,  F.  798,  v. 

ii,297 
of  first  meeting  on  reference,  F.  1668,  v.  ii, 
868 
Appraisal  of  vessel,  or  interest  therein 

attached,  F.  826,  v.  ii,  819 
Approval  of  bonds,  v.  i,  69 
of  sureties  in  undertaking  or  bond,  v.  i,  476 
of  bond  or  undertaking,  F.  221,  v.  i,  494  j  F. 

499,  V.  ii,  7 
of  the  surrogate  to  be  indorsed  upon  apre2- 
ment  to  refer  claims  against  an  executor, 
F.  816,  V.  i,  607 
by  referee  of  assignment  to  receiver,  F.  710, 

V.  ii.  -iVi 
of  undertaking  in  replevin  by  sheriff,  F. 
762,  V.  ii,  268 
Arbitration  under  the  statute,  v.  i,  691 
Arrest.    See  lists,  v.  ii,  854, 3P3, 400 
limit  of  time  for  decision,  v.  i,  187 
order  vacating  order  of,  on  condition,  F.  94, 

V.  i,  298 
ex-farie  vacatur  of,  F.  148,  v.  i,  828 
verification  of  petition  by  an  insolvent's 

discharge  or  exemption,  v.  i,  504,  n. 
belore  service  of  summons,  v,  i,  62^ 
injunction  against,  F.  612,  v.  ii,  82 
contrasted  with  attachment,  v.  ii,  276 
or  obtain  discharge,  when  arrested^  in  a 
civil  action  or  proceeding,  in  violation  of 

giivdege,  afiidavit  of  witness  to  prevent, 
:  1426,  V.  ii,  726 
after  verdict,  F.  1528,  v.  ii,  798  , 

Assault)  as  ground  for  arrest,  F.  878,  v.  il, 

360 
Assessment  sale,  injunction  against,  F. 
540,  v.  ii,  66 
.affidavit  to  replevy  goods  under,  F.  758,  v. 
ii,  259 
Assignment  of  cause  of  action.    See  con- 
tents, v.  i,  618 ;  F.  231,  V.  i,  516 
another  form-^assignment  of  share  or  in- 
terest, to  secure  aid  in  prosecuting  claims, 
F.282V.  1,518 
for  benefit  of  creditors,  verification  of  sched- 
ule, V.  i.  604,  n, 
assignee  for  benefit  of  creditors,  .security 

for  costs,  F.  468,  v.  i,  853 
precluding  removal  by,  v.  i,  768 
general,  to  receiver  of  partnership  assets, 
F.  709,  V.  U,  210 
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injunction  against,  F.  562,  &c.,  v.  ii,  69  &c 
for  benefit  cf  creditors,  injunction  aeainst! 

F.  o6T,  V.  li,  TO 
assignor,  iniunction  against  resuming  prac- 
tice after  having  sold,  F.  574,  v.  ii,  71 
injunction  against  carrying  out  void',  F.  586, 

V.  u,  75 
injunction  against  assignee  for  benefit  of 
creditors  making  payments,  F.  593,  v.  ii  T7 
of  property  to  receiver,  v.  iL  182 
to  receiver,  superintended.  F.  680,  v.  ii,  179 
assignee,  for  benefit  of  creditors  appointing 

him  also  receiver,  F.  682,  v.  ii,  181 
to  receiver,  v.  ii,  206 
for  benefit  of  creditors,  proof  of  fraud  in, 

by  affidavit,  F.  7S4,  v.  ii,  288 
assignee's  motion  to  vacate  attachment.  F. 

861,  &c..  V.  ii,  838 
for  benefit  of  creditors,  what  fraudulent,  v 

ii,  871,  n.  ' 

for  benefit  of  creditors,  proceedings  to  bring 

in  assignee  as  defendant,  v.  ii,  502 
for  benetit  of  creditors,  interpleader  of  as- 
signee, F.  1101,  V.  ii,  581 
assignee,  affidavit  for  motion  on  behalf  of, 
to   be   substituted   In  place   of   original 
plaintiff  or  defendant,  F.  1115,  &c.,  v.  ii, 
639-542 
of  judgment,  F.  1894-1896,  v.  ii,  9S5 
Assistance,  writ  of,  stay  of  executing,  F. 
151,v.  i,3'24 
iniunction  against  sherifE  executing  writ  of. 

F.  628,  vTii,  85 
order  for  writ  of,  F.  2069,  v.  ii,  1110 
Association,  naming  in  action,  v,  i,  615 
injunction  against,  F.  609,  v.  ii,  80 
order  that  officer  appear  and  be  examined 
at  instance  of  attaching  creaitor,  F.  808, 
&c.,  v.  ii,  309 
or  partnership,  under  the  statute,  judg- 
ment against,  F.  1722,  v.  ii,  896 
Attacliment.    See  lists,  v.  ii,  291,  295, 329 
limit  of  time  for  decision,  v.  i,  187 
affidavit  to  examine  third  person,  F.  37,  v, 

i,204 
trial  of  objection  to  third  person's  motion 

to  vacate,  F.  83,  v.  i,  289 
application  for  leave  to  renew  motion  to 

vacate,  F.  136,  v.  i.SIS 
excepting  to  sureties  on  discharge,  v.  i, 

488,  n. 
leave  to  sue  in  aid  of,  v.  i,  545 
affidavit  to  move  for  leave  to  sue  with  sher- 
iff in  aid  of,  F.  258,  v.  i,  545 
order  giving  plaintiff  leave  to  sue  in  name 

of  sheriff  and  himself,  F.  259,  v.  i,  647 
UvUdertaking  given  sheriff  before  suing  on 
things  in  action  taken  by  him,  F,  260,  v, 
i,547 
petition  for  leave  to  sue  sheriff's  bond  for 
wrongful  levy,  F.  263.  v.  i,  560 
^  before  service  of  summons,  v.  i.  622 

judgment  may  direct  sale  of  things  at- 
tached, though  founded  on  publication, 
V.  i,  646,  n. 
as  a  method  to  securing  possession  of  prop- 
erty, V.  ii,  9 
iniunction  in  aid  of,  F.  521,  v.  ii,  56 
affidavit  to  replevy  goods  under,  F.  '?58,  v. 

ii,  259 
for  contempt  in  not  paying  alimony,  F.  950, 

v.  ii,  416 
Whenfalls  bv  defendant's  death,  v.  ii,504,  n. 
issued,  and  death  of  defendant  before  pul>- 
llcation  of  summons  completed,  affidavit 
of,  F.  1087,  v.  ii,  619  .     . 

■    twder  allowing  plaintiff  to  join  in  sheriff's 
action  on  assets,  F.  1156,  v.  ii,  561      ' 
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proceeding  by,  to  punish  contempt,  v.  ii, 

to  bring  in  the  accused  to  answer  to  a 

charge  of  contempt,  B".  1200,  v.  ii,  592 
for  contempt  in  disregarding  order  to  sub- 
mit to  examination  before  trial,  order  for 
F.  1202,  V.  ii,  892  ' 

of  witness  for  contempt,  affidavit  for.  F. 

-1203,  V.  ii,  593 
against  witness,  F.  1204,  v.  ii,  594 
of  witness  not  obeying  subpoena  to  attend 

before  sheriff's  jury,  F.  1205,  v.  ii.  595 
to  bring  witness  before  sheriff's  jury,  order 

for,  F.  1206,  V.  ii,  e9B 
for  witness  before  sheriff's  jury,  F.  1207,  v. 

ii,596 
mode  of  obtaining  judgment  ader  service 
by  publication,  v.  ii,  757 
Attorney,  power  to  take  affidavit,  v.  i,  81, 
51 
cannot  be  surety,  v.  i,  68 
necessity  of  acting  through,  v.  i,  225 
right  and  liability  to  motion  costs,  v.  i,  264 
power  to  proceed  after  judgment,  v.  i,  409 
power  to  give  consent  facilitating  review. 

v.  i,  410 
judgment  does  not  terminate  the  duty  of 

loyalty  of,  v.  i,411 
authority  of,  after  judgment,  v.  i,  415 
death,  effect  of,  v.  i,  410 
service  at  office,  &c.,  v.  i,  418 
power  to  make  stipulations,  v.  i,  450 
assignment  of  sltare  in  cause  of  action  by, 

F.  282,  v.  i,  618 
written  auttiority  of,  v.  i,  621 
of  rec  ird  in  former  cause,  service  of  pro- 
cess on,  v.  i,  688 
or  counsel,  implied  authority  to  sign  petition 

for  removal  of  cause,  v.  i,  756 
petition  of  receiver  for  authority  to  pay,  F. 

724,  v.  ii,  226 
order"  sanctioning   receiver's  employment 

of,  F.  725,  V.  ii,  226 
arrest  of.  v.  ii,  866,  n. 
verification  of  pleading  by,  F.  9T4-97S,  v, 

ii,  441-444 
order  that  he  disclose  his  client's  address, 

F.  1072,  V.  ii,  500  , 
rights  saved  on  change  of  parties,  F.  1136, 

V.  ii,  545 
for  Forms,  see  list  relating  to  attorneys,  Vi 

ii,  571 
protected  on  substitution  of  another; at- 
torney, v.  ii,  678,  n. 
compelling  to  pay  over  to  his  client.  F. 

1216,  V.  li,  602 
fees  protected  on  discontinuance,  F.  1328j, 

V.  11,  611 
reference  of  motion  as  to  money  inhainds., 
,  of,-F..  1267,  V.  ii,  634  , 

authority  to  consent  to  reference,  y.ij,  882;n. 
lien,  judgment  in  action  to  enforce  lien  oS; 

on  client's  judgment,  F.  1723,  v.  ii,  896 

for  non-resident,  order  that  he  pay  ppsts  of 

an  action,  F.  2073,  v.  ii,  1113  - 

Attorney-genefal,  petition  by„-foF- leave 

to  sue  to  annul  a  charter,  F.  2^,  y.  i,  6T4 

request  to,  to  sue  corporatioq,  F..^89,  v,  i,. 

m 

notice  to,  in  receiver  cases,  v.  ji,  127  , 
admission  by,  of  service,  F.  693,  v.  ii,  198 
Attomment  to  receiver,  with  injunctiqni, 

F.  674,  ii,  16S 
Authentication  of  records.    See  list,  v.. 
ii,  727 
by  clerk,  of  jurat  of  affidavit,  F.  18,  v.  i,  43 
Authorities  on  objections  to  thfe  suificienr: 
cy  of  affidavits,  table.p£,  v., i,.44. 
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AntboritT  of  agent  to  receive  service,  v. 
i,  520 
of  attorney  to  appear,  v.  i,  521 
from  bail  to  arrest  principal,  F.  939,  v.  ii,  401 
Award)  interple^er  in  acLion  for,  F,  1106, 
V.  ii.  5S2 


Ball,  reducing,  v.  ii,  834 
order  reducing  amount  of,  F.  907,  v,  ii,  ?89 
undertaking  of,  F.  918,  v.  ii,  893 
notice  of  exception,  F.  914,  v.  ii,  893 
notice  of  Justification  of,  F.  915,  v.  ii,  894 
examination  of,  F.  916,  v.  ii,  894 
allowance  of,  F.  91T,  V.  ii,  895 
aJlowance  of  added,  F.  920,  v.  ii.  896 
certificate  of  deposit  in  lieu  of,  F.  921,  v.  ii, 

896 
notice  to  protect  deposit  in  lieu  of,  F.  922, 

V.  ii,  896 
certificate  of  delivery  of,  instead  of  deposit, 

F.  928,  V.  ii,  897 
surrender  by,  F.  927,  v.  ii,  400 
authority  from,  to  arrest  principal,  F.  929, 

V.  ii,  401 
notice  of  motion  to  exonerate,  F.  980,  v.  ii, 

401 
order  exonerating,  who  have  surrendered, 

F.  981,  V.  ii,  402 
afiBdavit  of  debtor  to  move  for  exoneration 
ot,  who  have  been  sued,  and  have  sur- 
rendered after  their  time  to  answer  has 
expired,  F.  982,  v.  ii,  402 
order  giving  leave  to  surrender  after  an- 
swer, F.  983,  V.  ii,  408 
affidavit  to  move  for  exoneration  of,  on 
death  or  imprisonment  of  principal,  F. 
936,  V.  ii,  405 
order  exonerating,  on  death  or  imprison- 
ment of  principal,  F.  98T,  v.  ii,  406 
on  arrest  in  attachment  for  contempt,  un- 
dertaking for,  F.  12080?.  ii,  597 
Bailment.    See  Sate  Deposit  Box. 

replevying,  F.  75S,  v.  ii,  258 
Banker,  arrest  of,  v.  ii,  866 
Banking,  injunction  against  bank  paying 
over  deposit  made  by  agent,  F.  594,  v.  ii, 
W 
Bankrupt,  to  give  security  for  costs,  v.  i, 

£55 
Beil]%  injunction  against,  F.  544,  v.  li,  65, 
Bills,  notes  and  checks,  injunction  against 
transferring,  v.  ii,  52 ;  F.  562,  v.  ii,  69 
sev0:ance  of  action  after  death*  of  one  de- 

iendsnt^  v.  ii,  605 
uadertaking  in  action  upon  lost  negotiable 
paper,  F.  1515,  v.  ii,  789 
BlU  of  exceptions,  as  proposed,  F,  1545, 

v.ii,  812 
Bin  at  particulars.    See  list,  v.  li,  469 
judgment  on  failure  to  serve,  F.  1240a,  v, 
ii,filt6 
Blanks  in  bond,  v.  1,  62,  n.  2 ;  68 
in  copies  of  jjapers  served,  v.  i,  77 
Bonds,i.requisites  and  effect.   See  contents, 

V.  jy.'Sl    • 

Forms.  ^See  list,  v.  i,  61 
defects/in.bonds,  v,  i,  69 
ruIes'.GommuHi  to  undertakings  and  bonds, 

V.  1,473 
<?rder  for  particulars  in  action  on,  F.  1081, 

.'V.iii,  474 
i»^nction'--against  issuing  corporate^  F.  604, 

IV.  a,  79 
oi^guardiam^of  infant  legatee,  to  repay  in 

case  legatee  .die  without  lawful  issue,  F. 
252,  V.  i,  535 
of  guardian  ad^iMUm  for  infant  plainriff  in 

tiattitioDrF.  -808, ,  v.  i,  589  J 
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of  guardian  ad  litem  for  infant  party  On 
receiving  fund,  F.  452,  v.  i,  836 

to  indemnify  the  sheriff  on  his  levying  an 
attachment  on  property  in  the  possession 
of  a  third  person,  F.  818,  v.  ii,  812 

to  indemnify  the  sheriff  on  his  levying  ex- 
ecution, F.  2024,  V.  ii,  1077 

required  by  the  court  on  granting  injunc- 
tion (common  Form  where  there  is  no 
statute),  F.  6-30,  v  ii,  93 

conditioned  otherwise  than  lor  payment  of 
money,  or  upon  penalty  for  non-perform- 
ance of  agreement,  judgynent  on,  F. 
1724,  V.  li,  896 

leave  to  sue  on  bond  conditioned  to  pay 
when  required  by  the  court,  v-  i,  548 

official,  &c.,  petition  for  leave  to  sue  on,  F, 
268,  V.  i,  550 

given  in  reference  to  a  legal  proceedings  F. 
25,  V.  i,  69 

of  receiver s  F.  701,  v.  ii,  202 

of  receiver,  canceling,  F.  702,  T08,  v.  ii,  204, 
205 

by  receiver  for  costs,  F.  484,  v.  i,  864 

on  removal  ofcause^  v.  i.  756 

on  asking  to  remove  cause  from  State  to 
United  States  court,  F.  420,  v.  i,  797 

required  as  condition  of  ordering  're-sale^ 
F.  2064,  v.  ii,  1 107 
Breacb  of  promise  to  marry,  arrest  for, 
F.  8S8,  V.  ji,  864 

abatement  of  action  for,  v.  ii,  502 
Brickyard,  injunction  against,  F.  642,  v. 

ii,  65 
Bridge,  injunction  against,  F.  610,  v.  ii,  81 
Broker,  moneys  in  hands  of,  attached,  F, 
801,  802,  V.  11,805 

arrest  of,  v.  ii,  366,  n. 

examination  of  ]}arty  in  action  against  stock- 

.  broker  by  customer,  F.  1398,  v.  ii,  669 
Buildings,  injunctions  as  to,  F.  552,  v.  ii, 
67         ' 

in  violation  of  covenant,  injunction  against, 
F.  555,  &c.,  V.  ii,  67 
Burden  of  proof  on  motion,  v.  i,  178 


Calendar,  striking  motion  from,  v.  i,  168 

motions  as  to  trial  calendar.    See  list,  v.  ii, 
774 

motion  to  strike  an  enumerated  motion  from 
the,  F.  60,  V.  i,  216 

motion  to  transfer  cause  from  equity  calen- 
dar to  jury  calendar,  F.  1507,  v.  ii,  7S4 

order  refusing  to  strike  cause  from,  but  di- 
recting that  issues  be  settled  for  trial  by 
jury.  P.  1,'>99,  v.  ii.  889 
Cancellation,  as  an  amendment,  v.  i,  58 

of  deed  of  real  estate,  service  of  summons 
by  Dublication,  v.  i,  646,  n. 

action  for  lis  pendens  in,  F.  801,  v.  ii,  28 

of  instrument,  judgment  for,  F.  1641,  v.  ii, 
859 
Cancelling  notice  of  lis  pendens-^  v.  ii,  24 

receiver's  bond,  F.  702,  703,  v.  ii,  204,  &c. 
Caption  of  afBdavit,  v.  i,  20 

requisites  of,  and  forms.    See  contents,  v, 
i.71 

of  orders,  v.  i,  242 

of  undertaking,  v.  i,  466 

of  verification,  v.  i,  506 

of  papers  for  removal,  v.  i,  730 

of  paper  in  a  proceeding  pending,  not  in  an 
action,  F.  27,  v.  i,  73 

of  a  paper  other  than  an  order  of  court,  in 
an  action,  F.  28,  v.  i,  74 

of  an  order  of  court,  in  an  action,  F.  74,  v. 
i,  283 
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of  order  made  at  Special  Term  adjourned  to 

Chambers,  F.  T6,  v.  i,  2S3 
of  j  udee's  order,  F.  7i!,  v.  i,  284 
amending,  F.  184,  v.  i,  815 
of  a  preliminary  petition  to  the  court  F. 

ICO,  V.  i,  34T 
of  a-preliminary  petition  to  a  judare,  F,  161, 

V.  1,  847 
of  summons,  F.  319,  v.  i,  617 
Carrier,  service  of  process  under  limited 
liability  act,  V.  i,  6S9,  n. 
undertaking  to  liold  goods  in  tlie  liands  of, 
F.  814,  V.  iit  813  ' 

Case,  usage  of  substituting  a  new  folioing, 
V.  i,95 
heard  as  enumerated  motion,  v.  i,  108 
and  exceptions  on  trial  by  jury.    See  list, 
V.  ii,  803  '  ' 

distinguished   from  exceptions,  v.  ii,  806, 
_n.  3 
right  of  successful  party  to  have  his  objec- 
tions appear,  v.  ii,  810,  n.  1 
as  proposed  (with  or  without  exceptions), 
after  trial  by  court  or  referee,  F.  1618,  v. 
ii,853 
Causes  of  action  to  be  separately  stated, 
&c.,v.  ii,  481 
what  assignable,  v.  i,  513 
Certificate,  in  general,  with  general  form 
of  official,  v.  i,  75 
of  acknowledgment  within  the   State  by 
signer  Imown  to  the  ofiScer  (under  N.  Y . 
statutes),  F.  1,  v.  i,  13 
of  proof  by  subscribing  witness  within  the 
State  (under  N.  Y.  statutes),  F.  2,  v.  i,  14 
of  acltnowledgment  or  proof  without  the 
State  (under  N,  Y.  statutes),  F.  8,  v.  i,  14 
of  acltnowledgment  (American  Bar  Associ- 
ation Forms,  1882,  Laws  of  Minnesota, 
1888,  c.  99),  F.  4-6,  v.  i,  15 
to  act  of  officer  in  another  State  talcing  ac- 
ltnowledgment by  virtue  of  the  laws  of 
his  residence  (under  N.  Y.  statutes),  F.  7, 
V.  i.  16 
of  acknowledgment  within  the  State,  by 
signer  known  to  the  officer  (under  N.  Y. 
statutes),  F.  495,  v.  ii,  6 
used  on  a  second  application^  v.  i,  682,  n^ 
by  third  party  admitting  possession  of  funds 
of  the  debtor  under  attachment,  F.  803,  v. 
ii,  806 
by  third  party  of  no  property,  &c.,  under 

attachment,  F.  804,  v.  ii,  806 
in  attachment  proceedings  claiming  lien, 
but  denying  the  defendant's  ownership, 
F,  805,  V  li,807 
of  referee  to  debtor's  refusal  to  answer  as 
to  property  under  attachment,  F.  810,  v. 
ii,  810 
to  authority  of  judge  of  court  of  record  in 
Canada  (under  ^f.  Y.  statutes),  F.  8,  v.  i, 
17 
authenticating   official  documents  or  rec- 
ords.   See  list,  v.  ii,  727 
of  deposit  in  lieu  of  lail^  F.  92],  v.  ii,  396 
that  bail  has-been  given  instead  of  deposit, 

F.  9i!3,  V.  ii,  897 
of  approval  of  bond  or  undertaking,  v.  i, 

478 
to  search  by  clerk,  F.  844,  v.  i,  653 
of  clerk  that  pleadings  are  not  filed,  F.  989, 

V.  ii,  450 
by  clerk  to  the  appearances  and  claims  for 
-surplus  moneys,  F.  1799,  v.  ii,  988 
of  counsel  to  pauper's  cause  of  action,  F. 

284,  V.  i,  672 
of  deposit  in  lieu  of  undertaking  on  appeal, 
F.  1918,  V.  ii,  999 
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of  execution  of  commission  to  take  deioti- 
Hon,  F  1S99,  1890,  v.  ii,  701.  Another 
form,  where  there  is  not  room  to  indorse 
in  full,  F.  1302,  v.ii,  704 
of  mailing  deposition  indorsed  on  the  en- 
velope, F.  1893,  V.  ii,  704 
of  examination  before  trial,  F.  1838,  v.  ii, 

678 
of  examination  de  bene  esse,  P.  1418,  v.ii,  71 7 
hy judge,  of  fact  necessary  to  give  costs'.  F. 

1S49-1B54,  V.  ii,  815,  &c.  ' 

that  money  has  been  paid  into  court,  F. 

1258,  V.  if,  625  ' 

<ii publication,  V.  i,  383 
by  referee  to  support  motion  for  allowance. 
F.  1706,  V.  ii,  886  ' 

to  effect  removal  of  a  cause  from  a  superior 
city  court  bt  reason  of  disqualification  of 
judges,  F.  411,  V.  i,  787 
to  effect  removal  of  a  cause  from  a  county 
court,  for  incapacity  of  judge,  F.  412,  v. 
i,  738 
of  counsel  to  accompany  petition  for  re- 
moval of  suit  or  prosecution  against  of- 
ficer, from  State  to  United  States  court. 
F.  486,  V.  i,  812 
of  service,  v.  i,  626 

of  a  sheriff  of  another  State,  v.  i,  682,  n. 
by  sheriff  of  personal  service  on  defend- 
ant, F.  331,  V.  i,  682 
by  sheriff  of  effort  lo  serve  personally,  F. 

842,  V.  i,657 
of  sheriff  Of  effort  to  serve  personally  up- 
on corporation,  F.  847,  v.  i,  660 
by  sheriff  to  copy  of  attachment  and  notice 
to  third  person  of  levy  of  property  in  his 
hands  (general  Form),  F.  799,  v.  ii,  302 
of  sheriff  that  defendant  is  in  custody,  F, 

925,  v.ii,  898 
by  sherilif  of  surrender  by  bail,  F.  928,  v.  ii, 
400 
Certified  copies,  v.  i,  79 

of  records,  &c.    See  list,  v.  ii,  727 
Certiorari,  when  heard   as   enumerated 
motion,  v.  i,  104 
to  remove  papers  from  State  toUnited  States 

court,  F.  428,  V.  i,  803 
to  remove  cause  to  U.  S.  court,  F.  484,  v.  i, 
811 
Cbambers  in  N.  Y.  city,  v.  i,  105,  n.,  123 
adjournment  from  Special  Term  to,  F.  56, 
V.  i,  214 
Changes  in  parties,  proceedings  as  to,  v.  ii, 

602 
Cliattels,  order  appointing  receiver  of,  v. 

ii,  152 
'  summary  remedy  for  deposit  or  delivery  of 
money  or  other  personal  property,  Forms, 
see  list,  v.  ii,  248 
foreclosure  of  lieu  on.    See  contents,  v.  ii, 
272 
Clilldrenj  custody  of,  in  divorce  proceed- 
ings, v.  li,  416 
Clioses  In  action,  levy  of  attachment,  v. 

ii,  808,  n. 
Circuit  Court  of  V.  S>,  admission  of 
service  without  the  proper  district,  v.  i, 
638,  n, 
removal  from  a  State  court  to,  v.  i,  741 
Citizenship  distinguished  from  residence, 

V.  i,  767,  n. 
Claim  and  dellrery.    See  contents,  v, 

ii,262     . 
Clerk  may  administer  oath.  v.  i,  280 
and  deputy,  how  to  sign  affidavit,  v.  i,  63 
of'court,  no  power  to  amend,  v.  i,  67 
when  may  certify,  and  when  should  make 
affidavit,  v.  i,  75 


1126 


INDEX  OF  SUBJECTS  AND  FORMS. 


Clerk — eoniinued. 
cannot  amend,  v.  i,  85 
neglect  to  make  entry,  v,  i,  267 
of  court,  service  on,  v.  i.  417 
approval  of  bond  or  undertaking-  by,  v.  i^  476 
order  for  deliverv  of  conveyance,  &c.,  de- 
posited in  court,  F.  2070,  v.  ii,  1111 
Client*  power  to  proceed  by  new  attorney, 

V.  i,  410 
effect  of  death  of,  on  authority  of  attorney, 

V.  i,  417 
stipulation  by.  v.  i»  454 
Cloud  on  titlc^  service  of  summons  by 

publication,  v.  i,  646,  n. 
action  for,  its  fendens  in,  F.  501,  v.  ii,  28 
Collateral  matters  moved  by  petition, 

V.  i,  883 
Colore  officii)  undertaking  void,  v,  i,  463 
Commission  to  take  deposition  without 

the  State.    See  list,  v.  ii,  6&2 
to  take  deposition  on  interrogatories  or  oral 

examination,  F.  1883,  v.  ii,  698 
Commitment  for  criminal  contempt  in 

the  immediate   view   and   presence.  F. 

1190,  V.  ii,  585 
for  contempt  on  failure  to  pay  money,  F. 

1221,  v.ii,  606 
Committce^^    leave    for    actions    by    or 

against,  v.  i,  576 
petition  of  committee  of  lunatic,  &c.,  for 

leave  to  sue,  F.  292,  v.  i,  578 
proceedings  for  service  by  publication, &c., 

F.861,v.  i,670 
Common-Iaiv    receivers    distinguished 

from  statutory,  v.  4i,  Hf* 
Complaint  (general  Form),  action  for  legal 

relief,  F.  9t^0,  v.  ii,  481 
in  case  of  eguiiable  relief,  F.  961,  v,  ii,  458 
allegations  in  complaint  where  part  of  the 

facts  are. stated  on  information  and'  bc- 
-lief,  F.  962,  v.  ii,  438 
allegation  in  complaint  of  reason  for  joiu- 

iDg  one  as  defendant,  instead  of  as  plaint- 
iff, F.  963.  v.  ii,  434 
order  allawin(r<?wf£Mrfw«^«^  of,  by  adding 

allegation  of  ground  of  arrest,  F,  901,  v. 

ii,  882 
affidavit  to  more  to  amend  on  a  change  of 

parties,  F.  1074,  v.  ii,  609 
need  not  ask  for  arrest  as  a  part  of  the  re- 
lief, v  ii.  876,  n. 
on  applying  for  aiiarhmeni^  v.  ii,  278 
demand  of  copy  of,  F.  97y,  v.  ii,  445 
in  action  by  people  to  dissolve  insolvent 

corporation,  F.  695.  v.  ii,  194 
]si  j'udgtnent-cr editor'' s action  tosequestrate 

corporate  property,  F.  690,  v.  ii,  191 
as  affidavit  to  obtain  injunction^  v.  ii,  35 
in  action  in  which  the  .right  to  temporary 

injunction  depends  on  the  nature  of  the 

action,  F.  604,  v.  ii,  42 
to  move  for  injunction,  affidavit  to  ^ruth  of 

allegations  in,  F.  505-510,  v.  ii,  42-46 
on  application  for  receiver^  v,  ii,  125 
order  extending  time  to  serve^  F.  980,  v.  ii, 

445  ■ 
neglect  to  serve  as  ground  for  motion  to 

dismiss,  F.  1284, 1235,  v.  ii,  618 
order  striking  out  for  not  obeying  order  for 

account  or  particulars,  F.  1046,  v.  ii,»480 
supplemental^  F.  1024,  v.  ii,  468 
Compromise  by  receiver,  v.  ii,  137 
■'  allowing  receiver  to,  F.  667,  v.  ii,  1B6 
Concealment^  affidavit  proving,  v.  i,  641 
proving  by  affidavit  of  fruitless  inquiries, 

V.  i ,  649 
process  served,  v.  i,  73'2.  n. 
of  property ,  affidavit  for  attachment  against, 

F.  780^  V.  li,  2S3 


Conclusions  of  law,  F.  1611,  v.  ii,  848 
Condition  of  bond,  v.  i,  66 
Conditions*  in  orders,  v.  i,  258 

order  waived  by  no n -performance  of  con- 
dition, F.  llO,  v.  i,  802 

in  injunction  order  as  to  further  security, 
and  speeding  appeal,  F  627,  v.  ii,  61 
Confession  of  jndgment.     See  con- 
tents and  list  of  Forms,  v.  i,  691 

Form  for  New  york,  F.  804,  v.  i,  598 

verification  of,  F.  SOo,  v.  i,  697 

Form  for  courts  of  Illinois,  F.  309,  v.  i,  599 

Form  for  courts  of  Pennsylvania,  F.  810,  v. 
i,  699 

by  consent  on  admitting  service  of  sum- 
mons, F.  884,  V.  i,  634,  n. 

injunction  against  entering,  F.  589,  v.  ii,  76 
Conflicting  claims   to  real   property, 

judgment  on,  F.  1712,  v.  ii,  890 
Consent  of  attorneys  as  to  allowances,  F. 
188,  V.  i,  862 

attorney's  power  to  give,  facilitating  re- 
view, V.  J,  410 

to  designation  of  person  on  whom  sum- 
mons or  writ  for  absentee  may  be  served, 
F.  284,  V.  i,  520 

to  discontinuance  (short  Form),  F.  1328,  v. 
ii,  609 

of  proposed  guardian  ad  litem  for  infant; 
defendant,  F.  297,  v.  i,  5S6;  F.  442,  v.  i,' 
828 

of  indemnitors  to  be  substituted,  F.  1146, 
V.  ii,  551 

to  immediate  judgtnent  on  service  of  [sum- 
mons, F.  884,  V.  i,  634 

to  judgment,  recital  of  in  judgment,  F.  1638, 
V.  ii,  857 

in  lieu  of  notice  of  motion,  v.  i,  152 

as  to  place  of  hearing  motion,  v.  i,  166 

to  hearing  of  motion  by  judge  having  no 
jurisdiction,  v.  i,  240 

for  party  non  suiJuriSy  v.  i,  240 

orders  by,  v.  i,  289 ;  F.  77,  v.  i,  S84 

varying  order  granted  by,  v.  i,  272 

to  form  of  order,  and  waiver  of  notl<s  .of 
settlement,  F.  78,  v.  i,  284 

to  amendment  of  order,  F.  142,  v.  i,  319 

to  entry  of  order  of  substitution  of  parties, 

'  F.  1168,  v.  ii,  670 

to  submit  to  recei7>erskip^  v.  ii,  117 

to  remove  cause  from  the  supreme  to  asu- 

■  perior  city  court,  F.  409,  v.  i,  736 

to  substitution  of  another  attorney,  F.  1171, 
V.  ii,  572 

of  sureties  annexed  to  affidavit  to  obtain 
order  to  markjudgment, '"  lien  suspended 
on  appeal,"  F.  1932,  v.  ii,  1003 

oiividow  to  accept  gross  sum,  F.  1780,  v.  ii, 
924 

of  widow  or  other  tenant  for  life,  or  for 
years  to  sale,  F.  1837,  v.  ii,  953 

of^ widow,  or  other  tenant  for  life  or  years, 
to  accept  gross  sum  in  case  of  sale,  F. 
1838,  V.  li,  959 
Consolidation  of  actions,  Forms,  see  list, 
V.  ii,  5T9 

recital  of  in  judgtnent,  F.  1574,  v.  ii,  829 
Conspiracy,  abatement  of  action  for,  v.  ii, 
503 

examination  of  party  in  creditor's  action 
for.  F.  1827,  v.  ii,  670 

examination  of  party  in  action  for  fraudu- 
lent conspiracy  by  trustees  by  the  plaint- . 
iff  corporation  in  inducing  transfer  of 
assets  without  consideration,  F.  1328,  v. 
ii,  671 
ConstructiTe  service  of  summons,  t.  1, 
680-682 
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Contemptj  certiorari  in,  when  heard  as 
enumerated  motion,  r.  i,  104 

proceedings  for,  not  committed  in  the  im- 
mediate view  and  presence  of  the  court, 
must  begin  by  order  to  show  cause,  v.  i, 
159 

as  a  bar  to  a  rfiotion,  v.  i,  174 

a  remedy  for  refusal  to  deliver  attached 
property,  v.  ii,  810,  n. 

service  such  as  to  make  disobedience  a,  v. 
i,  406 

striking  out  pleading  for,  t.  ii,  4S4 

Forms,  see  list,  v.  ii,  683 

proceeding  in  U.  S.  court  to  punish  pro- 
ceeding m  State  court,  v.  i,  804,  n. 

affidavit  to  move  to  punish  for  putting  in 
false  justification,  F.  229,  v.  i,  498 
(    affidavit  of  service  ot  injunction,  F.  637,  v, 
ii,99 

affidavit  to  obtain  order  to  show  cause  why 
removed  receiver  should  not  be  punished 
for  failing  to  pay  over,  F.  732,  v.  ii,  246 

teport  of  referee  as  to  facts,  F.  1286,  v.  ii  ,689 
Continuance    of  action   after  death  or 
transfer,  v.  ii,  602 

order  of,  F.  1084,  v.  ii,  617 

affidavit  to  obtain,  F.  1098,  v.  ii,  627 
Contract)  injunction  xgainst  officers  of  a 
corporation  executing  a  contract,  F.  606, 
Vj  ii,  79 

what  deemed  action  on,  v.  ii,  855 

contractor  using  lands  except  for  his  work, 
injunction  against,  F.  685, 568,  v.  ii,  64 
Conveyance  to  receiver,  v.  ii,  184 

of  property,  &c. :  order  to  slieriff  for,  F. 
2071,  V  ii,  nil 
Convict)  security  for  costs,  v.  i,  853 

prisoner,  affidavit  to  obtain  examination  of,' 
F.  253,  V.  i,  539 

in  prison,  affidavit  of  service  on,  F.  828,  v. 
i,  680 

prisoner,  convict  proceedings  for  service  by 
publication,  F.  Sol,  v.  i,  663 
Conversion*  injunction  against  removing 
chattels.  F.  566,,  v.  ii,  70 

injunction  against  sale  or  disposition,  but 
not  against  use  of  plates,  &c.,  for  publi- 
cation, F.  570  V.  ii,  70 

of  public  moneys,  attachment  on  the  ground 
of  wrongful,  F.  788,  v.  ii,  294 

arrest  for,  F.  883,  v.  ii,  864 

order  for  bill  of  particulars  in  action  for,  F. 
1033,  V.  ii,  474 
Copies,  in  general.    See  contents,  v.  i,  76 

ofaffidavit,  service  of  defective  copy,  v.  i,  f  4 

or  certified  copy,  when  to  be  served,  V.  i,  404 

of  account,  or  bill  of  particulars,  Forms, 
see  list,  4G9 

of  official  documents  and  records,  how  cer- 
tified.   See  list,  v.  ii,  727 
Copyrlglit,  injunction.  F.  568,  &c.,  v.  ii,70 
Corporate  bonds,  injunction  against  is- 
suing, F.  604,  V.  li,  79 

injunction  against  violation  of  agreement 
respecting  corporate  business,  r.  607,  v. 
ii,  79 

books,  subpcena  to  produce,  F.  1421,  v.  ii,  721 
Corporation,  abatement  of  action  on  in- 
dividual liability,  v.  ii,  608  . 

foreign,  affidavit  lor  attachment  against,  V . 
780,  V.  ii,  288  ,    ,         . 

petition  by  art»r«<y-iKB»W  for  leave  to  sue 
to  annul  a  charter,  P.  288,  v.  i,  574 

request  to  attorney-general  to  sue,  f .  ixa, 

mdgment  that  director's^  arfj  be  annulled, 
and  money  diverted  refunded,  F.  1718, 
V.  ii,  890 


CoTtTaoxaXloVL— continued. 

publication  ot  order  to  show  calise  against 
voluntary  dissolution,  v.  i,  878,  n. 

dissolution  and  receiver.  8ee  contents  v 
ii,  142  ' 

complaint  in  action  by  people  to  dissolve, 
F.  696,  V.  ii,  194 

order  to  show  cause  why  creditor  should 
not  be  allowed  to  come  in  after  expiration 
of  time  limited  in  action  for  dissolution 
of,  F.  1161,  V.  ii,  665 

examination  of  officer  before  trial,  or  to  as- 
certain defendants,  F.  876,  v.  i,  685 

examination  before  trial  or  to  enable  appli 
cant  to  plead  in  action  to  set  aside  elec- 
tion, F.  876,  V.  i,  686 

examination  of  party  in  action  to  prevent 
perversion  of  funds,  F.  876,  v.  i,  686 

examination  of  officers  and  discovery  in  ac- 
tion to  impeach  acts  of  directors,  F.  957, 
V.  ii,  424 

order  that  officer  appear  and  be  examined 
at  instance  of  attaching  creditor,  F,  808, 
&c.,  V.  ii,  809 

examination  before  trial  in  action  for  con- 
spiracy of  trustees,  F.  1328,  v.  ii,  671 

order  that  party,  or  officer  of  corporation 
party,  submit  to  examination  before  trial, 
F.  1830,  V.  ii,  672 

order  that  creditors  tx/iibit  claims,  F.  718, 
V.  ii,  221 

ord^r  that  creditors  exhibit  and  prove 
claims  on  insolvency,  dissolution,  &c.,  V. 
i,  878,  n. 

action  to  set  aside  expulsion,  F.  877,  v.  i.  6S8 

Tsiort.^%Q,  foreclosure  by  the  trustees  of  a, 
tor  benefit  of  bondholders,  order  appoint- 
ing receiver  of  rents  and  profits,  F.  675, 
&c.,  V.  ii,  170,  &c. 

injunction  against  municipal — forbidding 
them  to  authorize  the  construction  of  a 
city  railroad,  F.  620,  v.  ii,  54 

—  against  reorganization,  F.  69.5,  v.  ii.  77 

—  against  preventing  use  of  records,  F,  IQQ, 
V.  ii,  77 

—  against  creating  or  filling  vacancies  ,,F. 

697,  V.  ii.  78    . 

—  against  holding  corporate  election,  F. 

698,  V.  ii,  78 

—  against  voting  on  stock,  F.  599,  v.  ii,  78 

—  against  holding  corporate  election,  F.  698, 
v.  ii,  78 

—  against  inspectors  receiving  votes,  F. 
601,v.  ii,78  I 

—  against  issue  or  transfer  of  stock,  &c.,  to 
an  officer,  F.  602,  v.  ii,  73 

—  against  giving  proxy,  F.  600,  v.  ii,  78 

—  against  paying  interest  on  bonds,  F.  605. 
V.  li,  79 

executing  contract,  injunction  against  offi- 
cers of;  F.  606,  v.  ii,  79 

injunction  against  violation  of  agreement, 
respecting  corporate  business,  F.  607,  v. 
ii,  79 

Another  Form,  F.  608,  v.  ii,  80 

security  on  obtaining  injunction  in  action 
to  sequester,  v.  ii,  92 

namingin  action,  y.  i,  614 

misnomer,  &c.,  v.  i,  697 

order  for  trial,  to  prevent  summary  judg- 
ment against,  in  action  for  damages  for 
non-payment  of  note  or  other  evidence 
ofdebt,  F.  986,v.ii,449 

order  to  proceed  against  receiver  of,  F. 

.  1092,  V.  li,  623 

application  for  judgment  against,  for  failure 
to  serve  order  for  trial  of  action  for  dam- 
ages on  evidence  of  debt,  F.  1454a,  v.  iJi 
749 


1128 


IHDEX  OF  SUBJECTS   AKD  FORMS. 


Corporation— eeniifiued. 

allegation  of  in  pleading,  v.  ii,  431,  n. 

motion  lor  receiver^  v.  ii,  126 

receiver,  powers  of,  v.  ii,  181 

receiver  in  corporation  cases.  See  contents, 
V.  ii,  142 

several  stockholders  as  recivers,  F,  6S9b,  v. 
ii,  148 

notice  by  receiver  to  creditors  and  debtors 
of,  announcin_g  appointment,  and  requir- 
ing presentation  of  claims,  &c.,  F.  717,  v. 
ii,  220 

affidavit  to  continue  action  against  receiv- 
er in  place  of,  F.  1091,  v.  ii,  522 

judgment  sequestrating  eflFects  of,  at  suit  of 
a  judgment-creditor,  and  appointing  re- 
ceiver for  distribution,  F,  1714,  v.  ii,  89l 

residence  or  citizenship  of,  v.  i,  p.  767,  n. 

summons  not  served  on  by  substitution^  v. 
i,686 

service  of  summons  on,  v.  i,  721,  n. 

verification  by  officer,  v.  i,  606,  n. 

how  to  verify,  v.  i,  607 

domestic  verification  of  pleading  by  officer 
of,  F.9n,v.  ii,440 

foreign,  verification  of  pleading  by,  F.  973, 
V.  11,  441 
Costs;  attorney  cannot  stipulate   to   give 
costs  not  allowed  by  law,  v.  i,  454 

affidavit  by  counsel  for  trustees  to  his  serv- 
ices, and  their  value,  F.  187,  v.  i,  802 
.  order  that  attorney  for  non-resident  pay,  F. 
,     2073,  V.  ii,lU8 

'petition  by  wife,  plaintiff,  for,  in  divorce^  F, 
940,  V.  ii,  409 

petition  by  wife,  defendant,  for,  F.  941,  v. 
ii,  411 

in  divorce,  order  to  show  cause  for,  F.  942, 
v.  ii,  412 

notice  of  motion  by  wife  for,  in  divorce, 
F.  942,  V.  ii,  412 

order  to  pay ,  in  divorce,  F.  944,  v.  ii,  413 

txecution  for,  F.  158,  v.  i,  829 

where  in/ant  plaintiff  is  unsuccessful,  v. 
i,584 

statement  of  costs  and  disbursements  on 
confessing  judgment^  F.  306,  v.  i,  598 

on  judgment  by  default,  F.  1453,  v.  ii,  748 

upon  final  judgment  and  proceedings  to 
secure.    See  list,  v.  ii,  312 

judgment  for,  against  a  third  person,  F, 
2ffr2,  V.  ii,1113 

order  that  attorney  or  assignee  pay,  F. 
2073,  V.  11,1118 

of  motion^  V.  i,  157, 187, 261 

of  motion,  taxation  or  liquidation,  and  de- 
mand, V.  i,  279 

on  motion  for  new  trial,  F.  1532,  v.  ii,  803 

directions  as  to,  in  order,  F.  81,  v.  i,  288 

on  original  petition,  F.  189,  v.  i,  865 

provision  against,  by  secur  ty,  v.  i,  841 

stay  by  non-payment  of,  v.  i,  444 
Counterclaim)  what  may  be  pleaded,  v. 
ii,  401,  n. 

when  not  pleadable,  because  not  such  as  to 
affect  refief ,  F.  lOlO,  v.  ii,  461 

order  striking  out,  for  not  obeying  order 
for  account  orparticulars,  F.  1046,  v.  ii,  480 
Counteiniaud  notice  of  motion,  v.  i,  165; 
—same  (general  Form),  F.  46,  V.  i,  211 

of  judicial  sale,  notice  of,  for  service,  F. 
2042,  V.  ii,  1097 
Counter-affidavits  on  motions  in  gener- 
al, v.  1,172 
Counter-motion,  v.  i,  166  ;  F.  45,  v.  i, 

210 
County  in  which  to  move,  v.  i,  121, 184 
County  judge,  power  in  actions  in  other 
courts,  V.  i,  131-185 


Counsel;  authority  to  insert  title  of  affida. 

vit,  V.  1, 46 
service  of  papers  on,  v.  i,  416 
implied  authority  to  sign  petition  for  re- 
moval of  cause,  v.  i,  756 
fees,  &c.,  petition  of  receiver  for  authority 

to  pay,  F.  724,  v.  ii,  226 
order  sanctioning   receiver's  employment 

of,  F.  726,  V.  ii,  226 
fees  in  divorce,  reference  tor,  F.  948,  v.  ii, 

412 
Counsellor  cannot  be  surety,  v.  i,  68 
Court,  where  or  before  whom  to  move,  v.  i, 

121, 131 
constitutional  power  to  disregard  statute, 

V.  i,  136 
constitutional  power  irrespective  of  county, 

V.  i,  442,  n. 
duty  of,  in  approving  security,  v.  i,  477 
Court  order,_  how  distinguished  from  that 


of  judge,  V.  1,240,243 
imendedii 


amended  into  judge's  order,  F.  134,  v.  i,  816 

(general  Form),  F.  493,  v.  ii,  4 
Covenant,  injunction  against  violating,  F. 

585,  V.  ii,  67 
Creditor's  action,  arrest  in,  F.  891,  v.  ii, 
370 

bill  of  particulars  in,  v.  ii,  473,  n. 

Judgments  removing  fraudulent  obstruc- 
tion to  execution,  F.  1715-1719,  v.  ii,  892 

affidavit  by  judgment  creditor  to  come  in 
before  judgment  as  co-plaintiff,  F.  1158, 
v.  ii,  659 

order  allowing  judgment-creditor  to  come 
in  as  a  co-plaintiiiin,  F,  1154,  v.  ii,  560 

order  to  show  cause  why  creditor  should 
not  be  allowed  to  come  in  after  expira- 
tion of  time  limited  in  action  for,  F.  1161, 
v.  ii,  565 

against  corporation,  notice  to  creditors  and 
debtors,  F.  717,  v.  ii,  220 

to  sequestrate  corporate  assets,  F.  690,  v.  ii, 
191 

to  dissolve  corporation.  See  contents,  v.  ii, 
142 

dissolution  of  corporation  at  suit  of  cred- 
itor, v.  ii,  198 

examination  before  trial  in,  F.  1827,  &c., 
v.  ii,  670 

notice  to  creditors  to  exhibit  demands,  F. 
1098,  V.  ii,  524 

injunctions  in,  F.  585,  &c.,  v.  ii,  75 

injunction  against  transferring  assets,  F. 
664-567,  v.li.  69 

publication  of  notice  to  creditors  and  par- 
ties in  interest,  v.  i,  378,  n. 

receiver  in,  v,  ii,  118 

same.    See  contents,  v,  ii,  141 

order  appointing; receiver  in,  with  usual  in- 
junction, F.  667,  V.  ii,  166 

appointing  assignee  as  receiver,  F.  682,  v. 
11, 131 

order  that  receiver  marshal  assets  and  take 
proof  of  debts.  F.  682,  y.  ii,  182 

order  of  re/er-ence  to  appoint  a  receiver,  F, 
666,  V.  ii,  168 

reference  for  accounting  before  judgrment, 
F.1658^1656,1661,v.  ii,  865 
Crlm.  con.,  abatement  of,  v.  ii,  503 

order  for  bill  of  particulars  in  action  for,  F. 
1084,  V.  11,  474 
Cross-examination  of  affiants,   refer- 
ence to  take,  and  lor  further  proof  on 
specific  questions,  F.  1269,  v.  ii,  634 
Cross-Interrogatories  on  commission, 

F.  1378-13S2,  v.  ii,  697 
Cruelty  (in  action  for  limited  divorce),  affi- 
davit for  arrest  for,  F,  879,  v.  ii,  861 
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Onstody  of  cUIldren,  petition  for,  F. 
958,  V.  ii,  416 
judgment  awarding,  F.  1761,  v.  ii,  918 


Damagen-on  injunction,  mode  of  ascertain- 
ing, F.  647,  &c  ;  V,  ii,  112 
order  for  particulars,  F.  1036a,  v.  ii,  4t4 
offer  to  liquidate,  F.  1249,  v.  ii,  638 
Date  of  bond,  v.  i,  66 
V     of  notice,  v.  i,  226 

significance  of,  in  motion  or  order,  v.  i,  246, 

M8 
of  order,  how  modiiied,  v.  i,  272 
significance  of,  in  official  return,  v.  i,  898, 394 
Deatli  of  principal  entitles  bail  to  exonera- 
tion, V.  li,  405,  n. 
Decedents*  receiver  to  distribute  estate  of, 
V.  ii,  118 
receiver  of.    See  contents,  v,  ii,  142 
estates,  receiversliip  of,  F.  6C9,  670,  v.  ii,  169 
estate,  attaching  debtor's  interest  in,  F.  800, 
V.  ii,  805 
Deceit    through    commercial    ageilcy    as 
ground  of  attachment,  F.  785,  v,  ii,  289 
arrest  for,  K.  885,  v.  ii,  865 
bill  of  particulars  in,  v.  ii,  473,  n. 
abatement  of  action  for,  v.  ii,  503 
Decision  of  motion,  who  must  watch  for, 
V.  i,  187 
of  motion,  notice  of,  F.  67,  v.  i,  219 
statutory  grounds  of,  in  order,  v  i,  257 
on  demurrer — by  findings  overruling  de- 
murrer, F.  1485,  V.  ii,  770 
sustaining  demurrer,  F.  1486,  v.  ii,  771 
another  form— t>y  order.  F.  1487,  v.  ii,  772 
by  judge,  when  has  effect  of  verdict,  v.  ii, 

837,  n. 
findings,  with  direction  for  judgment  by 

judge,  upon  a  trial,  F.  1611,  v.  ii,  847 
by  court  alter  jury  trial  of  part  of  the  is- 
sues, F.  1646,  v.ii,  861 
Decoying  into  jurisdiction,  v.  i,  721,  n: 
Decree  on  original  petition,  v.  i,  848;  F. 
189,  v.  i,  363 
of  surrogate   granting   execution   against 
property  of  a  judgment-debtor  having 
died  since  judgment,  F.  1992,  v.  ii,  1050 
Deeds*  setting  aside,  as  relief,  upon  motion, 
v.i,  no 
deed  conveying  real  estate  to  receiver,  F. 
711,  V.  ii,  212 
Default  on  motion,  v.  i,  168, 169 
order  on  default  of  party  moved  against,  F. 

79,  V.  i,  284 
order  to  show  cause  why  previous  order 
opening  default  should  not  be  declared 
waived.  F.  1U9,  v.  i,  301 
order  declaring  previous  order  opening  to 

have  been  waived,  F.  llii,  v.  i,  808    . 
on  service  lay  publication,  motion  to  openj 

F.  393,  V.  i,  724 
on  same  day  as  service  of  affidavit  of  mer- 
its, V.  i,  407 
attorney  may  stipulate  to  open,  v.  i,  453 
affidavit  of  failure  to  serve  answer  or  de- 
murrer. F.  835,  V.  i,  635 
proceedings  after  opening,  and  removal  of, 

v. i,  765 
Uil^ing  deposition  for  assessment  of  dam- 
ages, F.  1347,  V.  ii,  686 
application  for  judgineni  by,  on  failure  to 

appear  or  plead.    See  list,  v.  ii,  747 
at  circuit  or  trial  term  on  call  of  cause,  F. 

1567,  v.  ii,  825 
judgment  after  verdict  on  issue  of  fact  as  to 
defendants  appearing,  and  a  reference  as 
to  those  in,  F.  1670,  v.  ii,  872 
judgment  where  an  issue  of  fact  as  to  one 


Defanlt — continued. 

defendant  has  been  ti-ied  by  a  referee, 
and  a  reference  had  on  default  of  others 
and  exceptions  to  report,  F.  1678.  v.  ii. 
I       874 

notice  of  motion  (or  order  to  show  cause) 

to  move  to  open,  F.  Ib77,  v.  ii,  978 
order  granting  or  denying  motion  to  open, 
F.  1878-1889,  v.  ii,  979 
Defect  of  parties  is  waived  by  not  tak- 
ing ic  by  answer  or'  demurrer,  v.  ii,  5u7 
demurrer  for,  F.  1012,  v.  ii,  4.59 
Defense,  notice  to  third  person  to  assume, 

F.  1094,  v.  ii,  525 
Delivery  of  specific  assets,  petition  by  re- 
ceiver to  compel,  F.  712,  v.  ii,  213 
of  books  and  papers^ffidavit  on  behalf  of 

receiver  to  obtain,  F,  718,  v.  ii,  214 
of  money  or  other  personal  property,  sum- 
mary remedy  for.    See  contents,  v.  ii,  248 
Delivery  and  deposit,  ordering  as  a 
provisional  remedy  before  service  of  sum- 
mons.   See  v.i,  622 
as  a  method  of  securing  possession  of  prop- 
erty, V.  ii,  9 
order  ff .r.  in  trust  company,  on  granting  in- 
terpleader, F.  1112,  V.  ii,  686 
of  conveyance,  &c.  deposited  in  court ;  or- 
der to  clerk  for,  F.  2070,  v.  ii,  1111 
Demands,  notices  and  securities  before 
suit,  Forms,  see  list,  v.  i,  523 
for  dower,  F  241,v.  i,  525 
before  suit  against  municipalityj  v.  i,  525,  n. 
of  copy  of  complaint,  F.  979.  v.  li,  445 
of  copy  of  account  referred  to  in  ttie  plead- 
ings, F.  1025,  V.  ii,  469 
of  admission  of  genuineness  of  document, 

F.  1807,  V.  ii,  65i 
by  defendant  not  appearing,  of  notice  of 
executing  reference  or  writs  of  inquiry, 
F.  1457,  V.  ii,  752 
Demurrer,  oral,  v.  i,  174 
Forms.    See  list,_v\_ii,  45S 
because  of  ano'thei'airtioii  pending,  F.  1000, 

V.  ii,  459;  F.  1009,  v.  ii,  461 
defect  of  parties,  when  must  be  taken  by, 

V.  ii,  507- 
trial  or  hearing,  and  judgment,  v.  ii,  769, 
&c.    -    - 
Denials  in  answer,  F.  965,  v.  ii,  435 
where  party  or  person  verifying  has  not 
information  sufficient  to  form  a  belief,  F.  . 
966,  v.  ii,  436 
Departure  of  complaint  from  process,  y.  i, 

720 
Deposit  in  lieu  of  bond  or  undertaking,  v. 
1,  491 
belonging  to  the  petitioner,  petition  that 
receiver  be  instructed  to  pay  over,  F.  728, 
V.  ii,  228 
or  delivery  of  money  or  other  personal 
property,  summary  remedy  for.  See  con- 
tents, V.  li.  248 
in  broker's  hands,  attaching,  F.  801,  802,  v. 

ii,  805 

in  lieu  of  bail,  certificate  of,  F.  921,  v.  ii,396 

in  lieu  of  bail,  notice  to  protect,  F.  922,  v.  ii, 

896  .        .  , 

certificate  that  bail  has  been  given  instead 

of,  F.  923,  V.  ii,  897 

allegations  of  conflicting  claims  to  money 

deposit,  to  obtain  interpleader,  F.  1101, 

1102,  V.  ii,  631  J     X      ,    , 

of  conveyance,  Ac,  in  court. :  order  to  clerk 

for  delivery,  F.  2070,  v.  ii,  1111 
of  books,  &c.,  with  clerk  ordered,  F.  1317, 

V.  ii,  665 
in  lieu  of  undertaking  on  appeal,  F.  1918- 
1920,  V.  ii,  999,  lOuO 
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Deposition  for  use  upon  a  motion,  afSda- 
vit  to  procure  order  to  take,  F.  86,  v.  i,  202 

for  use  on  a  motion,  order  to  take,  F.  4U,  v. 
i,  207 

for  use  on  a  motion,  subpoena  to  a  witness 
to  attend  and  make,  F.  41,  v.  i,  208 

for  motion  and  report  of  referee,  F.  42,  v.  i, 
209 

service  of  notice  on  attorney,  v.  i,  409,  n. 

on  examination  before  trial,  F.  1388-1844,  v. 
ii,  677.  &c. 

taken  without  tlie  State.     See  list,  v.  ii,  6?2 

taken  within  the  State  by  consent.  See  list, 
V.  ii,  714 

taken  de  bene  esse.    See  list,  v.  ii,  715 

costs  of  taking,  F.  1560,  v.  ii,  820 
Deputy,  signature  by,  v.  i,  898 
Designation  of  person  on  whom  sum- 
mons or  writ  for  absentee  may  be  served, 
F.  233,  V.  i,  520 
Devisee,  affidavit  for  motion  on  behalf  of, 
to  be  substituted   in   place  of   original 
plaintiff  or  defendant,  F.  1116,  &c.,  v.  ii, 
539,  642 

judgment  against  in  respect  of  devised  es- 
tate, F.  1727,  V.  ii,  897 
Direction  to  index  notice  of  pendency,  F. 
502,  V.  ii,  29 

to  return  commission  with  deposition,  F. 
1384,  V.  ii,  C99 

by  judge  that  a  jury  answer  special  ques- 
tions, F.  1620,  V.  n.  792 
Dlsbaring  attorney  for  misconduct, 
must  begin  by  order  to  show  cause,  v.  i, 
159 
Disbursements  not  included  in  costs  of 
motion,  v.  i,  263 

in  proceedings  on  original  petition,  af&da- 
vit  to,  F.  186,  v.  i,  361 
Discbarge  or  removal  of  receiver.    See 
contents,  v.  ii,  240 

from  arrest.    See  contents,  v.  ii,  882,  383 
Discontinuance  by  submission  pending 
action,  v.  i,  601 

For  Forms,  see  list,  v.  ii,  609 

on  opening  judgment,  leave  to  plaintiff  to, 
F.  1886,  v.ii,  981 

leave  to  plaintiff  to  discontinue,  and  leave 
to  plead  discharge,  after  judgment,  F. 
1903,  V.  ii,  989 
Discovery  of  death  of  a  life  tenant,  verifi- 
cation of  petition,  v.  i,  604,  n. 

of  names  of  necessary  parties,  v.  i,  6P4 

and  inspection,  by  order  for  examination  of 


party,  F.  375,  v.  i, 
of^b.    • 


books  and  papers  to  receiver,  F.  670,  v. 

ii,  161;  F.  713,  v.ii,  214 
of  iDOoks,  &c.,  as  to  attached  property,  F. 

809,  V.  li,  810 
and  examination  of  parties,  to  enable  to 

plead.    See  contents,  v.  ii,  420 
and   inspection   of   documents   to  enable 

plaintiff  to  plead,  petition  for,  F.  956,  v. 

11,  421 
of  party's  address,  F.  1072,  v.  ii,  500 
direction  to  produce  books  before  referee, 

F.  1272, 1272a,  v.  ii,  635 
of  cariorate  books,  F.  1421-1423,  v.  ii,  720- 

723 
order  that  books  and  papers  be  deposited 

with  referee  before  accounting,  F.  1285, 

V.  ii,  639 
and  inspection  of  documents.  Forms,  see 

list,  V.  ii,  660 
on  examination  before  trial,  F.  1381-1837, 

V.  ii,  674  &c. 
by  deposition  without  the  State,  F.  1370,  &c.. 


Discretion  of  court  under  prayer  for  gen- 
eral relief  on  motion,  v.  i,  183 

of  the  court  may  be  exercised  by  general 
term,  v.  i,  276 
Dismissal  of  motion  frr  absence  of  mov- 
ing party,  F.  80,  v.  i,  285 

of  action  by  motion.  Forms,  see  list,  v.  ii, 
612 

of  action  for  failure  to  file  security  for  costs, 
F.  456,  v.  i,  865 

of  complaint  for  plaintiff's  failure  to  ap- 
pear, F.  1568,  V.  li,  826 

of  complaint  at  the  trial,  F.  1568a,  v.  ii,  826 

of  action  on  merits  or  without  prejudice,  F. 
1639-1641,  V.  ii,  857,  &c. 

notice  of  motion  (or  order  to  show  cause) 
to  move  to  open  default,  inquest  or,  F. 
1877,  V.  ii,  978 

order  granting  or  denying  motion  to  open, 
F.  1878-1889,  V.  ii,  979,  &c. 

of  appeal.    See  list,  v.  ii,  992 

of  appeal  for  neglect  to  give  new  under- 
taking, notice  of  motion  for,  F.  1924,  v. 
ii,  1008 
Dispossessing,  injunction  against,  F, 
613,  V.  ii,  82;  F.  624,  &c.,  v.  ii,  85;  and  see 
Lease 
Disqualiflcation  of  judge,  removal  for, 

V.  i,  737 
Disregarding  orders,  v.  i,  278 

irregular  stay,  v.  i,  441 
Dissolution.  See  Corpoeation,v.  i,  878,  n. 

order  enjoining  creditors  from  suing  cor- 
poration pending  action  for,  F.  700,  v.  ii, 
200 
Divorce,  arrest  for  cruelly,  F.  879,  v.  ii, 
861  (but  compare  Cade^Ciii.  Pra.,.%  649X 

— for  apprehended  absconding,  F.  S95,v.  ii, 
875 

custody  of  children,  F.  968,  v.  ii,  416 

injunction  against  disposing  of  property  to 
defraud  plaintiff,  F.  625,  v.  ii,  59 

injunction  against  husband's  interference 
with  wife's  property,  F,  588,  v.  ii,  76 

in  another  State,  injunction  against  prose- 
cuting, F.  621,  v.  il,  64 

interlocutory  proceedings  peculiar  to,  v.  ii, 
407 

proceedings  peculiar  to  trial  aud  judgment, 
&c.,  and  modifying.    See  list.  v.  ii,  908 

affidavit  to  move  for  leave  to  defend^  after 
judgment,  on  service  by  publication  (in 
divorce),  F.  1876,  v.  ii,  976 

order  vacating  judgment,  and  giving  leave 
to  defend,  F.  1890,  v.  ii,  981 

proceedings  for  service  by  publication,  &c., 
F.  860,  V.  i,  669 

summons  in,  F.  319,  v.  i,  6l8 

affidavit  of  personal  service  of  summons, 
F.  827,  V.  i,  629 
Docketing;  order  for  payment  of  money, 
or  affecting  the  title  to  real  property,  v.  i, 

order  or  decree  on  original  petition,  F.  189, 

190,  V.  i,  365 
judgment  for  deficiency,  F.  1804,  v.  ii,  941 
Documents,  affidavits  based  upon,  how  to 

be  expressed,  v.  i,  27 
in  affidavit,  prelidiinary  objections  as  to,  v. 

i,  49 
Dower,  demand  for,  F.  241,  v.  i,  525 
proceedings  peculiar  to.    See  list,  v.  ii,  918 
abatement  of  action  for,  v.  ii,  303 
trial  and  judgment  in.    See  list,  v.  ii,  918 
order  appointing   receiver  of  rents  and 

profits    in    foreclosure   with   injunction 

against  defendant,  F.  674,  v.  ii,  167 
proceedings  for  survey,  F.  1310,  &c.,  T.  ii, 

654 
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undertaking  oa  injunction  to  stay  proceed- 
ing, F  6S6,  V.  ii,  97 

undertalcing  to  prevent  stay  on  defendant's 
appeal  from  final  judgment,  F.  1918,  v.  ii, 

Drama,  injunction  against  representation 

of,  F.  571,  V.  ii,  71 
Due  prpofj  what  is,  v.  i,  49 

Ejectment,  proceedings  peculiar  to.    See 
list,  V.  ii,  926 
abatement  of  action  for,  v.  ii,  503- 
arrest  in,  for  withholding  possession,  v,  ii 

86>i,868,  n.;  F.  880,  v.ii,  862 
afSdavit   to   move   that  attorney  produce 

authority,  F.  1169,  v.  ii,  571 
order  staying  until  attorney  produces  au- 
thority, F.  IITO,  V.  ii,  572 
publication  of  notice  of  attorney-general's 

suit.  V.  i,  878,  n. 
request  to  commence  an  action  to  recover 

real  [)roperty,  F.  286,  v.  i,  521 
guardian  ad  litem  for  defendant,  v.  i,  824 
injunctions  against,  F.  615-619,  v.  ii,  88,  &c. 
staying  waste  pending,  v.  ii,  86 
interpleader  in,  v.  ii,  530,  n. 
lis  pendens  in,  v.  ii,  16 
trial  and  new  trial  in.    See  list,  v.  ii,  926 
notice  to  quit,  for  non-payment  of  rent,  be- 
.      fore,  F.  247,  v.  i,  580.    See  also  v.  i.  SSO,  n. 
bringing  in  parties  after  death,  v.  ii,  505 
severing  as  against  distinct  occupants,  F. 

1018,  V.  ii,  454 
affidavit  of  landlord  to  move  to  be  made 

co-defendant  in,  F.  1162,  v.  ii,  565 
order   appointing  receiver  of    rents   and 
'profits    in    foreclosure,  with   injunction 
against  defendant,  F.  674,  v.  ii,  167 
service  of  infant  resident  but  absent,  F.  448- 
451,  V.  i,  883,  &c. 
'  proceedings  for  survey,  F,  1810,  &c.,  v.  ii, 
6.54 
undertaking  for  injunction  pending,  v.  ii, 

90,  n.,91,n. 
undertaking  on  injunction  to  stay  proceed- 
ing, F.  636,  V.  ii,97 
undertakiig  to  stay  on  appeal  from  judg- 
ment, F.  1916,  V.  li,  998 
Election,  notice  of,  v.  i,  870,  n. 
in  corporation,  examination  before  trial,  or 
to  enable  applicant  to  plead  in  action  to 
set  aside,  F.  877,  v.  i.  688 
order  to  make  between  provisional  reme- 
dies, F.  600a,  V.  ii,  11 
injunction   against  holding  corporate,   F. 
098,  &c..  V.  ii,  78 
■  by  defendant  in  replevin,  v.  ii,  256 
between  causes  of  action  compelling,  v.  ii, 

490 
compelling   between    several    s.ctions,    F, 
1241,  v.  11,  617 
Embezzlement,  affidavit  for  arrest,  F. 

881,  V.  ii,  863 
Eminent  domain,  publication  of  notice 

in  proceedings  by  State,  v,  i,  378,  n. 
Employment,  injunction  against,  F.  608, 

V.  ii,  80 
Enfopclns  Jndgment  for  specific  relief 
by  judicial  sale  or  otherwise.    See  list,  v. 
ii,f094 
Enjoining  prosecntlon.  See  contents, 

v.  i,  813 
Enrollment  of  papers  on  original  peti- 
tion, F.  189,  V.  i,  865 
Entry^  of  order  before  vacating,  y.  i,  128 
of  orders,  v.  i,  265 
of  order,  notice  of,  F.  113,  v.  i,  304 


Entry — continued. 
of  a  judge's  order  made  out  of  court,  order 

for,  F.  115,  V.  i,  804 
of  judgment,  injunction  against,  F.  589,  v. 

ii,  76 
in  the  minutes  on  jury  trial.    See  list,  v.  ii 

790 
as  to  oath  in  referee's  minutes,  F.  1698,  v. 

ii,  884  ' 

of  verdict  in  an  action  for  land  (ejectment), 

F.  1786,  V.  ii,  928 

Enumerated  motions,  v.  i,  100, 101 

Erasures  in  affidavits,  objectionable,  v.  i, 
80  i  .        . 

Erection  and  to  compel  removal  of  build- 
ings, injunction  as  to.  F.  552,  v.  ii.  67 
Escape,  service  of  summons  in  action  for 

V.  1,  681,  n. 
Estate  of  decedent.  See  Decedent. 

receiver  of.    See  contents,  v.  ii,  149 
Evidence  on  a  motion,  v.  i,  188, 178 

of  publication,  v.  i,  388 

precluding  for  failure  to  serve  bill  of  par- 
ticulars, F.  1044,  &c.,  V.  ii,  478 

at  the  trial^rder  precluding,  on  default  of 
account,  F.  1045,  v.  ii,  479 

reference  to  take  testimony  on  specific 
question,  F.  1264,  v.  ii,  634 

same;  to  take  evidence  as  to  truth  of  alle- 
gations, F.  1265,  V.  ii,  684 

same;  to  lake  oral  testimony  on  matter  in 
affidavits,  F.  1268,  v.  ii,  634 

same;  to  take  evidence  of  various  claimants 
on  specific  questions,  F.  1274,  v.  ii,  635 

stipulations  and  admi5.sions  for  purpose  of. 
See  list,  F.  1296,  v.  ii,  649 

preclusion  from  proving  document  not  pro- 
duced when  ordered,  F.  1820,  v.  ii,  666 

presence  of  medical  experts  at  examination 
of  invalid,  F.  1383,  v.  ii,  674 

methods  of  taking  without  the  State,  v.  ii, 
680,  &c. 
Xlxamlnatlon  oiiail,  F.  916,  v.  ii,  894 

o! party  before  trial,  liability  to,  how  affect- 
ed by  assignment  of  cause  of  action,  v.  i, 
516 

before  action.  Forms,  see  list,  v.  i,  536 

before  trial,  to  ascertain  unknown  or  addi- 
tional defendants,  v.  i,  684 

to  enable  to  plead.    See  contents,  v.  ii,  420 

affidavit  to  obtain,  with  discovery  and  in- 
spection of  documents,  to  enable  plaintiff 
to  plead  (action  by  stockholders  for  ao- 
counting),  F.  957,  v.  ii,  428 

of  plaintiff  to  enable  defendant  to  plead 
(general  Form),  F.  958,  v.  ii,  428 

of  affiant  or  party,  on  reference  of  a  motion, 
F.  1270,  V.  ii,  634 

of  person  holding  attached  goods,  F.  807, 
&c.,  V.  ii,  308 

of  debtor,  under  attachment  against  prop- 
erty, order  to  show  cause  why  debtor 
should  not  answer,  F.  811,  v.  ii,  311 

of  defendant  before  referee  on  receiver's 
appointment,  F.  666-671,  v.  ii,  154 

of  debtor  after  receivership,  F.  706,  707,  v. 
ii,  209 

of  adverse  claims  to  property  under  receiv- 
ership, (interesse  sue),  v.  ii,  218 

before  trial.   See  list  arid  contents,  v.  ii,  667 

service  of  order  for,  v.  i,  409,  n. 

order  denying  motion  to  vacate  a  previous 

order  for  examination  before  trial,  which 

appointed  a  time  that  has  now  passed,  F, 

97,  V.  i.  29") 

attachment  for  refusal  to  submit  to,  F.  1202, 

V.  ii.  592 
costs  for,  F.  1560,  v.  ii,  819 
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of  witnesses  by  taking  deposition  without 
the  State.    See  list,  v.  ii,  682 

witiiin  the  State,  by  consent.  See  list,  v.  ii, 
718 

conditionally  (de  iene  esse).    See  list,  v.  ii, 
715 
Excavating,  injunction  against,  F.  647, 

V.  ii,  66 
XiXceptions  andjustification  on  undertake 
ing  on  appeal,  F.  1922a,  v.  ii,  1001 

directed  to  be  heard  at  general  term,  an 
enumerated  motion,  v.  i,  104 

to  referee's  report  on  special  guestions  (as- 
sessing damages  on  injunction  undertak- 
ing), F.  1287,  V.  ii,  640 

ordering  to  be  heard  at  general  term,  F. 
1535^f538,  V.  ii,  808,  &c. 

on  trial  by  jury.    See  list,  v.  ii,  805. 

distinguished  from  case,  v.  ii,  806,  n.  S 

right  of  successful  party  to  have  his  objec- 
tions appear,  v.  ii,  810.  n.  1 

proposed  bill  of,  F.  1645,  v.  ii,  812 

after  trial  by  court  or  referee,  F.  1618,  v.  ii, 
858 

on  the  trial  distinguished  from  exceptions 
to  decision  of  judge  or  referee,  v.  li,  849, 
n.  1 

to  the  report  of  a  referee  appointed  to  take 
and  state  an  account,  F.  1667,  v.  ii,  870 

to  report  of  referee  of  sale  under  judgment 
in  partition,  &c.,  directing  sale,  F.  2066, 
V.  ii,  1108 
Exchange*  action  to  set  aside  expulsion, 

F.  377,  V.  i,  688 
Execution  against  propert^c.  See  list,  v.  ii/, 
1036;  F.  1999,  V.  ii,  10.S7  ./• 

to  enforce  order  requiring  payment  of 
money,  v.  i,  278 

against  personal  property  on  order  requir- 
ing payment  of  costs  or  other  sum  of 
money,  F.  158,  v.  i,  829 

sale  vacated  on  motion,  v.  i,  834,  n. 

same;  advertisement  of,  v.  i,  871,  n.;  874,  n.; 
875,  n.;  878,  n.;  879,  n.;  880,  n. 

undertaking  to  discharge  levy,  exception  to 
,,    sureties,  v.  i,  488,  n. 

injunction  against,  F.  622,  v.  ii,  85 

security  on  enjoining,  v.  ii,  90 

leave  to  issue  in  order  dissolving  injunc- 
tion, V.  ii,  109,  n. 

affidavit  to  replevy  goods  under,  F.  758,  v. 
ii,  269 

affidavit  in  replevin  where  exempt  proper- 
ty has  been  seized  on,  F.  759,  v.  ii,  261 

stay  of  in  judgment,  F.  1729, 1729a,  v.  ii,898 

award  in  judgment,  F.  1765,  v,  ii,  916 

against  the  person.    See  list,  v.  ii,  1069 

arrest  by  ne  exeat  after  judgment,  v.  ii,  857 

against  the  person,  recitals  in  judgment  of 
right  to,  F.  1680,  v.  ii,  829 

executing  the  judgment  by  other  means. 
See  contents,  v.  li,  1094  , 

Executors  and  administrators,  de- 
mand before  suit,  v.  i,  528,  n. 

how  suin?  or  sued,  v.  li.  482,  n. 

naming  in  action  in  official  or  special  ca- 
pacity, V.  i,  612 

amending  misnomer  or  misdescription,  v.  i, 
693 

affidavit  to  claim  presented  to,  F.  239,  v.  i, 
528 

reference  of  claim  against  decedent,  v.  i,  606 

costs  if  he  unreasonably  resisted  or  re- 
fused to  refer,  F.  1552,  v.  ii,  815 

separate  answers  not  allowed,  v.  i,  710 

—judgment  against,  F.  1725, 1726,  v.  ii,  897 

of  deceased  defendant  (short  Form),  affida- 
vit to  move  to  suistitute,  F.  1082,  v.  ii,  515 


Executors    and    administrators— 

continued, 

same ;  order  to  show  cause  why  action 
should  not  continue  against  them,  F.  1088, 
V.  ii,  516 

proceedings  to  bring  in  as  parties,  v.  ii,  502 

affidavit  on  behalf  of,  to  be  substituted  in 
place  of  original  plamtiff  or  defendant,  F. 
1118,  &c.,v.ii,  539-542 

order  on  motion  by,  that  action  to  continue 
by  the  plaintiff,  or  be  declared  abated,  F, 
1160,  V.  ii,  5.'J5 

not  served ,  order  allowing  to  come  in  and 
defend  after  judgment  suffered  by  his  co- 
executor  or  administrator,  F.  115S,  v.  ii, 
563 

order,  by  consent,  substituting  without 
prejudice  to  proceedings  already  had,  F. 
1167,  V.  ii,  570 

of  deceased  adverse  party;  affidavit  to  com- 
pel substitution  of  on  appeal,  F.  1985,  v. 
li,  1010 

stipulation  for  substitution  of,  pending  ap* 
peal,  F.  1939,  v.  ii,  1018 

leave  to  appeal  or  move,  F.  1911,  v.  ii,  995 

reference  to  appoint  receiver  of  estate,  F, 
671.  V.  ii,]68 

receiver  on  death  of  sole  surviving  execu- 
tor, v.  ii,  ]]'8 

sale  advertising,  v.  i,  876,  n. 

leave  to  sue  on  the  bond  of,  v.  i,  558 
Exempllflcatlon  of  record,  F.  1485,  v.  ii, 

732 
Exemplified  copies,  v  i,  80 
Exemption  of  property  from  levy;  notice 

to  sheriff  of,  F.  842,  v.  ii,  338 
Exltlbits,  verification  of,  v.  i,  503 

leave  to  serve  later,  F.  48,  v.  i,  210 

identification  of.  on  examination  before  tri- 
al, F.  1341,  v.  ii.  678 

annexed  to  deposition,  v.  ii,  696,  n. 

how  inserted  in  case,  v,  ii,  808,  n  1 
Exoneration  and  surrender,  Forms,  see 

list,  V.  ii,  400 
Ex-narte  motions,  v.  i,  122 

orders  vacating  order  granted  ex-parte,  F. 
148, 149,  V.  i,  823 
Extensions  of  time.    See  contents,  v.  i, 
81 

for  service  of  paper,  F.  201,  v.  i,  432 

stay  not  an.  v.  i,  485 

to  appear,  F.  818,  389,  v.  i.  715, 716 

to  plead,  affidavit  to  move  for,  F.  981,  v.  ii, 
446 

on  (Remanding  copy  of  account,  affidavit  to 
obtain,  F.  1026,  v.  ii,  470 


Facts  found  on  motion  to  be  recited  in  or- 
der, v.i,  268 

False  Insprisonment,  requiring  stipu- 
lation not  to  sue,  v.  ii,  388,  n, 

Fees  for  filing  papers,  v.  i,  88 

Feigned  issue,  v.  i,  187:  F.  1596-1604,  v. 
ii,  838,  &c. 

Fidelity  companies,  v.  i,  468 

Fiduciary  capacity,  arrest  for  money 
received  in  trust,  ¥.  886,  Ac.   v.  ii,  865, 

&c.  ...-". 

Filing  amendments,  v.  i,  58 
of  bonds,  v.  i,  69 

and  file-marks.    See  contents,  v.  i,  85 
motion  papers,  v.  i,  177 
same;  order  for,  F.  115,  v.  i,  804 
striking  out  scandalous  matter,  F.  146, 147, 

v.i,  321,  822 
vacating  order  for  neglect  to  file,  F.  158,  v. 

i,  326 
original  petition,  v.  i,  889 
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official  returns,  V.  i,  899 
security,  v.  i,  47D 

'"iS?"""''  *''•'  served  by  publication,  v.  i, 
uT2,  n. 

transcript  of  record  on  removal  of  cause,  v 

1,  T83  ' 

of  undertalcing,  F.  483,  v.  i.  S64 
notice  of  iis  pendens^  v.  ii,  21 

^'?y*.'„'iJ''""^™™'  papers  on  discontinuine. 
F.  1229,  V.  li,  611  ^* 

"  Final  decision,"  meaning  of,  v.  i,  109 

"  *".*.?**  judgmeat,"  meaning  of,  v.  i, 
45& 

*'*'??*  order  or  decree  on  original  petition, 
F.  189,  V.  1,368 

Findings  on  demurrer,  F.  1486, 1487,  v.  ii, 
771, 773  111 

of  fact,  F.  1611,  V.  ii,  847 
with  direction  for  judgment  by  iudee  upon 

a  trial,  F.  1611,  v  ii,  847 

sometimes  repeated  in  judgment,  v.  ii,  855,n. 

order  vacating  a  judgment  and  resettling, 

F.  1872,  V.  ii,  978  ^' 

Fixtnresj  injunction  against  removing,  F. 

641,  V.  ii,  65  ^ 

Folioing,  v.  i,  95 

Foreclosure,    proceedings    peculiar  to. 
See  list,  v.  ii,  930 
history  of  rules  as  to  affidavits,  v.  i,  36,  n. 
personal  servite  of  summons  on  infant,  &c., 

F.  826,  v.  i,  628 
same;  on  insane,  F.  326,  v.  i,  628 
same;  by  publication,  v.  i,  646,  n. 
proceedings  for  service  by  publication,  F. 

355,  V.  i,  665 
service  of  infant  resident,  but  absent,  F. 

448-451,  V.  i,  883,  &c. 
lis  pendens  in,  v.  ii,  16 
notice  oilis pendens,  F.  501,  v.  ii,  27 
notice  of  object  of  action  and  no  personal 

claim,  F.  822,  v.  i,  620 
striking  out  unnecessary  >arA»,  F.  379,  v.  i, 

703 
bringing  in  grantee  who  has  assumed  mort- 
gage, F.  1086,  V.  ii,  618 
interpleader  in,  F.  T104,  v.  ii,  531 
order  of  interpleader  in,  F.  1110,  v,  ii,  534 
order  allowing  bondholders  to  intervene  as 
co-plaintiffs  in  trustee's  action  for,  F.  1155, 
V.  11,  560 
petition  by  prior  purchasers  to  be  brought 

in  as  co-defendants  in,  F.  1167,  v.  ii,  56z 
by  trustee,  petition  of  bondholder  to  come 
in  as  defendant  in.  on  allegations  of  collu- 
sion, F,  1164,  V.  ii,  567 
notice  of  appearance  and  waiver  of  notice, 

<Sc.,F.  386,  V.  i,  714 
petition  by  general  guardian,  or  relative,  or 
friend,  for  appointment  oX  guardian  ad 
litem,  F.  300,  v.  1,  587 
guardian  ad  litem  for  defendant,  v.  i,  824 
amending  order  of  refrreTtce,  F.  22,  v.  i,  59 
death  after  report  of  referee  to  compute, 
bars  entry  of  final  judgjnent  in  original 
name,  v.  ii,  505,  n. 
receiver  in.    See  contents,  v.  ii,  142 
affidavits  to  obtain  appointment  of  receiver 

in,  F.  672,  673,  v.  ii,  164,  &c! 
order  appointing    receiver   of   rents   and 
profits,  with  injunction  against  defend- 
ant, F.  674,  V.  ii,  167 
injunction  against  defendant  receiving  rent, 

F.  674,  V.  li,  169 
directions  as  to  applying  rents,  &c.,  F.  674, 

V.  ii,  169 
by  the  trustees  of  a  corporation  mortgage, 
for  benefit  of  bondholders,  order  appoint- 


Foreclosure— i:<7»/zKB«ar. 

ing  receiver  of  rents  and  profits,  F;  675, 

of  railroad  mortgage,  order  for  appoint- 
ment of  receiver  (including  amendment  of 
complaint,  and  with  full  general  powers), 
F.  676,  V.  11, 171  ' 

order  that  receiver  in  pay  over  surplus  to 
himself  as  mortgagee,  F.  735,  v.  ii,  284 

proceedings  for  survey,  F.  1310,  &c.,  v.  ii, 
654 

''";??(.  *''™''''^^™^'>'  °fi  V-  >i  3'B,  n.,  876,  u., 
377,  n.,  380,  n.  i       i      i       i     i 

taking  judgment  by  default  in,  v.  ii,  761, 

trial  and  judgment  in.    See  list,  v.  il,  930 
undertaking  to  stay  on  appeal  from  iudg- 
_  ment,  F.  1917,  v.  li,  998  ^ 

citation  in  surrogate's  court  as  to  surplus,  v. 

i,  379,  n. 
leave  to  sue  on  personal  obligation,  inde- 
pendently of,  v.  i,  655 
affidavit  to  move  after  foreclosure  for  leave 

to  sue  for  deficiency,  F.  267,  v.  i,  556 
notice  of  motion  for  leave  to  sue  afterward 

for  deficiency,'F.  268,  v.  i,  556 
petition  for  leave  to  sue  for  deficiency  one 

who  was  not  a  party,  F.  369,  v.  i,  557 
order  to  show  cause  why  leave  should  not 
be  granted  to  sue  for  deficiency,  F.  270. 
V.  i,  568 
order  giving  leave  to  sue  for  deficiency,  F. 

271,  V.  i,  558 
order  to  show  cause  why  leave  should  not 
be  granted  after  suit  brought  without  it. 
F.  272,  V.  i,  569 
order  granting   leave   after  suit  brought 

without  it,  F.  278,  v.  i,  659 
by  advertisement,  publication  of  notice,  v. 

I,  878,  n. 
of  lien,  seizure  of  chattel  under.    See  con- 
tents, V.  ii,  272 
Foreign  corporation,  service  by  pub- 
lication,  F.  346,  v  i,  669 
proceedings  for  removal  of  cause,  F.  41!', 

V.  i,  790 
security  for  costs,  F.  466,  v.  i,  852 
same ;  where  plaintifiT  is  a  foreign  corpora- 
tion, F.  466,  V,  i,  852 
affidavit  for  attachment  against,  F.  780,  v. 
il.  3S3 
Forfeiture,   indorsement  on  copy  sum- 
mons for  penalty  served  without  com- 
plaint, F.  321,  v.  i,  619 
Forgery,  affidavit  for  arrest  in  action  for, 

FTSSl,  V.  ii;363 
Formal  parts  of  pleadings.  Forms,  see 

list,  V.  il,  481 
Fractions  of  a  day  not  regarded,  v.  i,  83, 

407 
Fraud,  security  on  obtaining  injunction  in 
action  for,  v.  li,  91 
affidavit  to  replevy  goods  obtained  by,  F. 

758,  V.  ii,  259 
on  creditors,  proof  of  by  affidavit,  F.  781, 

&c.,  V.  ii,  286 
by     representation    through    commercial 
agency  and  in  general  assignment,  proof 
of,  F.  785,  V.  ii,  289 
in  obtaining  advances,  affidavit  for  arrest, 

F.  884,  V.  ii,  364 
in  contracting  or  incurring  the  liability,  ar- 
rest lor,  F.  890,  v.  ii,  368;  869 
in  conceaUng  goods  to  evade  replevin,  F, 

898,  V.  il"  879 
in  sale,  affidavit  to  examine  defendant  be- 
fore or  pleading  on  trial.  F.  959,  v.  ii,  480 
bill  of  particulars  of,  v.  ii,  473.  n. 
abatement  of  action  for,  v.  ii,  6U3 
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FreeUoIder,  meaning  of,  v.  i,  467 
Frivolous  pleading,  judgment  on,  P. 

1069-1072.  V.  li,  49S-5U0 
Further  directions,  leave  to  apply  for, 
in  final  order,  F.  189,  v.  i,  865 
leave  to  apply  fbr,  as  to  receiver,  F  674,  v. 

ii,  170 
leave  for,in  order  for  receiver,  and  proof  of 
debts  in  creditor's  action,  F.  682,  v.  ii.  188 
leave  in  judgment  to  apply  for,  F.  1649,  v. 

ii,  864 
judgment  giving  leave  to  apply  for,  F. 

1674,  v.  ii,  875 
after  judgment.    See  list,  v.  il,  983 
Further  Instructions  to  receiver,  v.  ii, 
138 


Genera]  terms  held  by  difierent  judges, 

V.  i,  180 
Guaranty  companies,  v.  i,  463 

Guardian,    proceedings   for   service   by 

publication,  &c.,  F.  361,  v.  i,  670 
reference  to  examine  account,  F.  1278,  v.  ii, 

685  , 

Guardian  ad  litem  for  plaintiff.    See 

contents,  v.  i,  682 ;  Forms,  see  list,  v.  i, 

B83 
for  a  defendant.    See  contents,  v.  i,  824; 

Forms,  see  list,  v.  i,  824 
how  suing  or  sued,  v.  ii.  432.  n. 
order  for  substituting,  to  prosecute  appeal 

after  sole  plaintiff^  death,  F.  1140,  v.  ii, 

546 
affidavit  to  move  to  set  aside  judgment 

against  infant  had  without  appointment 

of,  F.  1S76,  V.  ii,  977 


Habeas  corpus,  verification  of  petition 
for,  v.  i,  504,  n. 
verification  of  return,  v.  i,  504,  n. 
petition  for,  in  civil  rights  case,  F.  433,  v.  i, 

603 
to  remove  cause  to  U.  S.  court,  F.  484,  v.  i, 

811 
ad  testificandumy  F.  1425,  v.  ii,  724 
Healtli  boar^  injunction  against  inter- 
ference with,  F.  618,  V.  ii,  82 
Hearsay  in  affidavits,  v.  i,  648 
Heir,  affidavit  for  motion  on  behalf  of,  to 
be  substituted  in  place  of  original  plaint- 
iff or  defendant,  F.  1115,  &c.,  v.  ii,  539- 

order  for  s:bstituting,  to  prosecute  appeal 
after  sole  plaintiff's  death,  F.  1140,  v.  li, 
646 

or  devisee,  judgment  awarding  execution 
against  inheritance,  &c..  F.  1727,  v.  ii,  897 

leave  to  appeal,  or  move,  F.  1911,  v.  ii,  995 

and  personal  representative,  stipulation  for 
substitution  of,  pending  appeal,  F.  1939, 
V.  ii,  1018 
Highway,  injunction  against,  F.  610,  v.  ii, 

81 
Householder,  meaning  of,  v.  i,  467 
Husband,  injunction  against  interfereiice 
with  wife's  property,  F.  688,  v.  ii,  76 

petition  by,  after  marriage  of  female  plaint- 
iff, to  have  action  continued  in  joint 
names,  F.  115],  v.  ii,  556 


Identification  of  exhibit  on  examination 

before  trial,  F.  1341,  v.  ii,  678 
producing  prisoner  for,  v.  li,  723j  n. 
Identity,  affidavit  to  personal  identity,  F. 

827,  V.  i,  629 
Idiocy,  discharge  from  arrest,  v.  ii,  390 


Idiot,  petition  to  authorize  Dezt  friend  to 

sue  to  annul  marriage,  F.  988,  v.  ii,  407 
Immediately^  meaning  in  statute  which 

requires  publication,  v.  i,  879 
Impeaching  affiant's  credibility,  v.  i,  172 

credibility  of  an  affiant  or  of  an  alleged 
material  witness,  affidavit,  F.  61,  v.  i,  216 

official  return,  v.  i,  4(12 
Impounding.  Order  impounding;  papers 
lor  basis  of  prosecution  for  perjury,  F. 
102,  V.  1,  297 
Indemnity,  affidavit  to  move  to  substitute 
indemnitor  as  defendant  in  place  of  sher- 
iff, F.  1145,  V.  ii,  650 

consent  of  indemnitors  to  be  substituted  In 
place  of  sheriff,  F.  1146,  v.  ii,  661 

order  substituting  indemnitors  for  sheriff, 
F.  1148,  V.  ii,  552 

to  third  claimant  in  replevin,  undertaking 
for,  F.  774,  v.  ii,  269 

bond  of,  to  sheriff  on  attachment,  F.  818,  v. 
ii.  312 

undertaifing  of,  to  sheriff  for  levying  on 
property  other  than  a  vessel  or  cargo,  F. 
823,  V.  ii,  817 

on  levy  of  execution.    See  list,  v.  ii,  1087 
Index  of  files,  v.  i,  89 
Indexing  lis  pendens,  v.  ii,  22 
Indorsement,  general  rules  as  to,  v.  i,  96 

on  returning  notice  of  resettlement  as  ir- 
regular, F\  121,  V.  i,  808 

on  copy  summons  for  penalty  served  with- 
out complaint,  F.  821,  v.  i,  619 

of  attachment  for  contempt,  F.  1201,  v.  ii, 
692 

by  commissioner  on  exhibit  annexed  to  de- 
position, F.  1891,  V.  ii,  703 

by  clerk  or  judge  of  receipt  of  deposition, 
F.  1895,  v.ii,  705 

on  execution.    See  list,  v.  ii,  1036 

same;  against  property,  F.  2012-2023,  v.  ii, 
1075-1S77 

same ;  against  the  person,  F.  2083,  v.  ii,  1090 
Infancy,  discharge  from  arrest,  v.  li,  890 
Infant,  verification  of  petition  to  dispose 
of  real  estate,  v.  i,  504,  n. 

petition  to  authorize  next  friend  to  sue  to 
annul  marriage,  F.  933,  v.  ii,  407 

service  by,  v.  i,  628,  n. 

pffsonal  service  of  process  on,  F.  825,  v.  i, 
628 

order  for  service  of  process  by  substitution, 
F.  888,  V.  i,  642 

proceeding  to  serve  by  publication,  F.  840, 
V.  i,  654 

proceedings  for  service  by  publication,  &c., 
F.  361,  V.  i,  870 

guardian  ad  litem  for  plaintiff,  v.  i,  582' 

defendant,  proceedings  by,  for  appoint- 
ment of  guardian  ad  litem,  v.  i,  827 

proceedings  against  infant  defendant  by 
plaintiff^to  have  guardian  ad  litem  ap- 
pointed, F.  447,  V.  i,  832 

—  plaintiff,  security  /or  costs,  v.  i,  848;  F. 
470,  V.  i,  854 

coming  of  ».ge  pending  suit,  v.  i,  826 

born  pending  suit,  brought  in,  F.  1079,  T.  il, 

In  forma  pauperis,  leave  to  sue,  v.  1, 
569 
infant  suing,  v.i,  588 
Initials  of  names  in  summons,  v.  i,  611 
Injunctions.    See  contents,  v.  ii,  81 
obtaining.    See  list,  v.  ii,  81 
the  security.    See  list,  v.  ii.  88 
serving  and  enforcing.    See  list,  v.  ii,  98 
getting  rid  of.    See  list,  v.  ii,  100 
enforcing  the  security.    See  list,  v.  ii,  110 
limit  of  time  for  decision  of  motion,  v.i,.18T 
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distinguished  from  prohibition  and  stay  v 
i,  434  ^ '    * 

not  allowed  on  submission  of  controversy 
V.  i,  60S  ' ' 

before  service  of  summons,  v,  i  622 
of  previous  action,  v.  i,  813 
as  a  method  to  securing  possession  of  oron- 
erty,  v.  ii.  9  *^ 

power  of  the  court  to  grant,  v.  ii,  116  n 
against  a  trespass  by  defendant  abates  on 

death,  v.  ii,S08,  n. 
against  one  who  has  combined  with  defend- 
ant pending  suit,  F.  1081,  v.  ii,  614 
bringing  in  new  defendant  under,  F.  1081 

V.  li,  814 
order  continuing,  pending  leave  to  serve 

additional  papers,  F.  104,  v.  i,  298 
"until  further  order,"  v.  i,  261 
order  of    adjournment,  after  appearance, 
with  continuance  of  appointment  of  re- 
ceiver, and  injunction  meanwhile,  F.  105. 
v.  i,  299 
order  of  adjournment  on  objection  to  Juris- 
diction, and  continuing  injunction,  F.  106 
V.  i,  299  ' 

in  action  by  people  to  dissolve  insolvent 

corioration,  F.  696,  69T,  v.  ii,  195, 196 
forbidding  creditors  of  corporation  to  sue 

pending  sequestration,  F.  700,  v.  ii,  200 
pending  motion  to  vacate  order,  F.  103,  v. 

i,  800 
resettlement  of  order  for,  F.  124,  v.  i,  810 
and  appointment  of  receiver,  F.  662,  v.  ii, 

143 
with   order  to  show  cause  why  receiver 
should  not  be  appointed,  F.  663,  v.  ii,  144 
clauses  in  order  for  receiver  in  creditor's 

action,  F.  66T,  v.  ii,  15T 
order  granting,  against  corporation,  and  ap- 
pointing receiver  of  property  because  of 
misconduct  of  officers  (with  suspension), 
F.  688,  V.  ii,  189 
against  corporation  and  receiver  of  its  prop- 
erty, order  granting,  F.  697,  v.  ii,  196 
reference  of  specific  question  of  fact  arising 
on  motion  for  injunction,  F.  1266,  v.  ii, 
634 
exception  to  referee's  report  assessing  dam- 
ages, F.  128T,  v.  ii,  640 
from  U.  S.   court  against  proceedings  in 

State  court,  v.  i,  %&,  781,  804,  n. 
against  State  court,  under  Limited  Liability 

Act,  V.  i,  816,  816,  n. 
affidavit  by  purchaser  at  execution  sale  for 
order  to  enjoin  iiiaste,  F.  20SO,  v.  ii,  1086 
Inquest^  on  same  day  as  service  of  afhda- 
vit  of  merits,  v.  i,  407 
attorney  may  stipulate  to  open,  v.  i.  453 
judgment  on  at  circuit  or  trial  term,  F.  1566, 

V.  ii,  824 
notice  of  motion  (or  order  to  show  cause)  to 

open,  F.  1877,  V.  ii,  978 
notice  of  motion  (or  order  to  show  cause)  to 

move  to  open,  F.  1877,  v.  ii,  978 
order  granting  or  denying  motion  to  open, 
F.  1»78-1889,  V.  ii,  979,  iStc. 
Inquiry;    writ   of  to   ascertain   damages 
caused  by  injunction,  F.  647,  64S,  &c.,  v. 
ii,  112 
writ  of,  F.  1468,  v.  ii,  755 
Inquisition  of  jury  upon  claim  to  prop- 
erty levied  on,  F.  822,  v.  ii,  817 
of  damages.  F.  1465,  v.  ii,  766 
Insane  J  verification  of  petition  for  appoint- 
ment of  committee,  v.  i,  504,  n. 
leave  for  actions  by  or  against,  v.  i,  664 
personal  service  of  process  on,  F.  826,  v.  i, 


Xrmvctk^— continued. 

°^^^AfT'^^''^<,°^  P™'^'"  by  substitution, 
r.  ooo,  V.  I,  642  ' 

defendam,  proceedings  to  appointguardian 
ad  litem,  K  446,  v.  i,  SSI 
iMsol'^ency,  publication  of  notice  in   ,•  i 
874,  n.  '       * 

publication  of  notices  to  creditors  and  par- 
ties in  interest,  v.  i,  878,  n. 

—  insolvent  proceedings  must  begin  by  or- 
der to  show  cause,  v.  i,  159 

verification  of  petition  for  discharge  of  in- 
solvent or  exemption  from  arrest  v  i 
504,  n.  '     •    » 

—  insolvent  to  give  security  for  costs,  v.  i, 
855 

—  insolvent  plaintiff,  displaced,  F.  1098  v. 
li,  627 

Inspection  of  documents  to  enable  plaint- 
iff to  plead,  petition  for,  F.  956,  v.  ii,  421 
affidavit  to  obtain  examination  of  defend- 
ants, and  discovery,  and  of  documents  to 
enable  plaintiff  to  plead  (action  by  stock- 
holders for  accounting),  F.  957,  v.  ii  423 
Instructions  to  receiver,  v.  ii,  218 
Insurance,  injunction  against  pavins  or 

receiving,  F.  587,  v.  ii,  75  >-  ■'    s 

Interesse  suo,  examination,  v.  ii,  218 
Interest  on  bonds,  injunction  against  pav- 
ing, F.  605,  v.  ii,  79  e  k  j 

Interlineations  in  affidavits  objection- 
able, V.  i,  SO 
as  an  amendment,  v.  i,  58 
Interlocutory    Judgment,    effect    of 
death  of  party,  v.  ii,  5li4 
on  demurrer,  F.  1483,  v.  ii,  772 
(or  order  therefor)  denying  equitable  relief 
and  retainmg  action  as  to  damasres,  F. 
1642,  V.  ii,  859 
with  reference  thereunder,  before  final  ap- 
plication to  the  court  for  juda-ment,  F. 
166i,  V.  ii,  867 
to  admeasure  dower,  F.  1774,  v.  ii,  919 
for  sale  to  pay  dower,  F.  1782,  v.  ii,  925 
for  actual  partition,  F.  1820-1828,  v.  ii,  950 
for  sale  in  partition,  F.  1840-1S64,  v.  ii,  969 
Interlocutory  proceedings  peculiar 
to  divorce,  Forms,  see  list,  407 
overlapping  judgment,  power  of  attorney 
in,  V.  1,  418  ' 

Interpleader,  removal  of  action  for,  v.  i. 
744  ' 


affidavit  denying  collusion,  to  annex  to  a 

bill  of,  F.  511,  V.  ii,  46 
action  of,  notice  of  motion  before  court  or 

judge  for  injunction,  F.  514,  v.  ii,  47 
injunction  in  action  of,  F,  52^^,  v.  ii,  57 
injunction  in  case  of,  F.  618,  &c.,  v.  ii,  84 
proceedings  of,  F.  1099,  v.  ii,  629,  &c. 
order  of,  F.  1107-1118,  v.  ii,  688-5S6 
in  foreclosure,  order  of,  F.  1110,  v.  ii,  534 
order  of,  on  delivery  of  specific  property, 
and  appointing  receiver  therefor,  F.  1111, 
V.  ii,  685        ' 
affidavit  to  obtain  in  two  causes  in  the  same 

court,  F.  Ills,  V.  ii,  636 
another  Form;  securities  to  be  delivered  to 

a  trust  company,  F.  1112,  v.  ii,  536 
recital  in  judgment  after,  F.  16T1 ,  v.  ii,  828 
judgment  directing  that   action   be    com- 
menced, F.  1730,  V.  ii  895 
order  for  judgment  and  reference,  F.  1721, 
V.  ii,  895 
Interrogatories  as  to  contempt,  F.  1210, 
V.  ii,  699 
on  commission  to  take  deposition  without 
the  State;  settled  by  consent,  F.  1365,  v. 
iii  698;— by  order,  F.  1867,  v.  ii,  694 
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Interrening  on  original  petition,  F.  17T, 

178.  V.  i,  856 
by  asking  removal  to  U   S.  court,  v.  i,  T42 
of  third  person  in  replevin,  v.  iij  2S7;  F.  771, 

V.  ii,  268 
of  third  person  claiming  property  attached, 

V.  ii,  814 
proceedings  of  a  third  person  to  come  in, 

Forms,  see  list,  v.  ii,  688,  £89 
bringing  in  additional  party  on  his  own  ap- 
plication, v.  ii^  554 
in  divorce,  petition  of  alleged  paramour  for 

leave  to,  F.  1751,  v.  ii,  909 
InvcKtory  of  property  attached,  F.  789,  v. 

ii,  295 
IrregnlaritTj  specifying  in  notice  of  mo- 
tion, V.  i,  154 
not  specified,  on  motion,  v.  i,  182 
Irrelevant  matter,  strilcing  out,  v.  ii,  488 
Issues  of  law  an  enumerated  motion,  v.  i, 
.  104 

or  reference  to  decide  motion,  v.  i,  167 
affidavit  to  move  for  trial  of  by  a  jury,  F. 

1696,  V.  ii,  887 
proposed  for  trial  by  jury,  F.  1598,  v.  ii,  889 
decision  by  court  after  jury  trial  of  part  of, 

F.  1646,  V.  ii,  861 
order  setting  aside  issues  already  tried,  and 

directing  a  new  settlement,  by  a  referee, 

F.  1647,  V.  ii,  862 
trial  of  by  referee,  in  divorce,  F.  1749-1755, 

V.  ii,  907,  &c. 
trial  of  by  jury,  in  divorce,  F.  1749-1755,  v. 

ii,907,  &c. 
or  special  questions,  directions  on  opening 

judgment,  to  frame,  F.  188'.!,  v.  ii,  980 
to  try  validity  of  judgment,  F.  1902,  v.  ii. 


Joining  and  severing  petitions,  v. 

i,  341 
Joint  business,  order  appointing  man- 
aging receiver  of,  F,  634,  v.  ii,  185 
Joint  debtor  not  served  in  a  previous  ac- 
tion, judgment  against,  F.  1592,  v.  ii,  883 
Joint  interest,  notice  to  one  of  several 

jointly  interested,  v.  i,  225 
Joint  stock  company,  naming  in  ac- 
,  tion,  V.  i,  615 

or  unincorporated  association  or  partner- 
ship under  the  statute,  judgment  against, 
F.  1722,  V.  ii,  896 
Judge,  where  or  before  whom  to  move,  v. 
i.  121-181 
power  to  stay  proceedings,  v.  i,  487 
duty  of,  in  approving  security,  v.  i_,  477 
removal  of  cause  lor  disqualification  of,  v. 

1,787 
may  seii/e  case^  &c.,  after  term  expired,  v. 
ii,  81",  n. 
Judge's  order,  how  distinguished  from 
that  of  court,  v.  i,  240,  243 
(general  form),  F.  492,  v.  ii,  4 
Judgment,  distinguished  from  orders,  v. 
i,  237 
action  o-Hy  against  foreign  corporation,  v.  i, 

681,  n. 
leave  to  sue  on,  v.  i.  560 
suits  auiEiliary  to,  v.  1,  744 
action  on  foreign,  affidavit  for  arrest  in  ac- 
tion for,  F.  881,  V.  ii,  383 
on  agreed  statement  of  facts,  F,  818,  v.  i, 

605 
alternative  notice  of  motion  for,  v.  ii,  249 
answer  after  judgment,  a  new  suit,  v.  i,  765 
entered  on  admission  of  service  and  waiver 

of  answer,  F.  836,  v.  i,  635 
after  failure  to  answer  pursuant  to  leave  of 
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General  Term  on  reversing  order  on  de- 
murrer, F.  1966,  V.  ii,  1024 

"lien  suspended  on  atteal,'''  affidavit  to  ob- 
tain order  to  mark.F.  1931,  v.  ii,  1007 

on  appeal,  F.  1962,  v.  ii,  1028 

on  dismissal  of  appeal,  F.  1968,  v.  ii,  1028 

arrest  after,  v.  ii,  867 

arrest  in  action  on  a  foreign  judgment,  F. 
889,  V.  ii,  868 

assignment^  set-o£f,  discharge  and  satisfac- 
tion.   See  list,  v.  ii.  985 

does  not  terminate  the  attorneys  duty  of 
loyalty,  v.  i,.411 

power  of  attorney  to  stipulate  after,_  v.  i,  451 

attorney  may  stipulate  .to  open,  v.  i.  458 

for  cancellation  of  instrument,  F.  1641, 
1641a,  V.  ii,  869 

by  confession,  v.  i,  591 ;  F.  308,  v.  i,  598 

injunction  against  entering  confession,  F. 
569,  V.  ii,  76 

by  consent  on  summons  served  F.  834,  v.  i, 
684;  on  accepted  offer,  F.  1246a,  v.  ii,  6.2 

—  where  plaintiff's  recovery  entitled  de- 
fendant to  costs,  F.  1693,  V.  li.  834 

—  where  defendant  is  entitled  to  costs  by 
reason  of  offer  not  accepted,  F.  1594,  v.  ii, 
834 

for  double  or  treble  damages,  F.  1587,  v.  ii, 
830 

—  awarding  mon-y  previously  paid  into 
court,  F.  1591,  V.  ii,te8 

effect  of  death  of  party,  v.  ii,  504 

after  dea)h  of  defendant,  v  ii,  515,  n. 

to  include  order  of  substitution,  F.  1091,  v. 
ii,  5!!2 

taking  hy  default,  on  failure  to  epter  ap- 
pearance, or  to  plead.    See  list,  /.  ii,  747 

Form  of  taken  by  defa,ult,  entered  by  the 
clerk,  F.  1455,  v.  ii,  750 

directed  by  court  after  damages  assessed 
by  sheriff's  jury,  F.  1466,  v.  ii,  756 

—  where  service  was  by  publication,  F. 
1471,  V.  ii,  760  " 

in  foreclosure,  F.  14S2,  v.  ii,  761 

for  failure  to  reply,  F.  1482,  v.  ii,  768 

by    defendant's    default    when    cause    is 

reached  on  the  calendar,  F.  1567,  v.  ii,  825 
on  inquest,  F.  1666,  v.  ii,  824 
taking  deposition  to  carry  into  effect,  F. 

1848,  v.li,  686 
dismissing  action  without  trial,  F.  1240,  v. 

ii,  615 
of  dismissal  for  not  serving  particulars,  F. 

1240a,  V.  ii,  616 
on  dismissal  of  complaint  for  plaintiff's 

failure  to  appear,  F.  1668,  v.  ii,  826 
of  non-suit  or  dismissal  of  complaint  at  the 

trial,  F.  1568a,  v.  ii,  826_, 
dismissing  the  complaint  upon  the  merits, 

or  without  prejudice,  F.  1639-1641,  v.  ii, 

857,  &c.        ^    '  '  '         ' 

for  divorce,  F.  1766,  Slc,  v.  ii,  912,  &o. 
admeasuring  dower,  or  filing  annual  charge 

therefor.  F.  1779,  v.  ii,  923 
in  ejectment.    See  equitable  action  for  real 

property,  F.  1787, 1788,  v.  ii,  929 
security  on  enjoining  execution,  v.  ii,  90 
against  exe.  utor  or  administrator,  F.  818,  v. 

i,  609 
for  foreclosure  and  sale,  F.  1789-1795,  v.  ii, 

980,  &c. 
allowing  plaintiff  to  redeem,  F.  1858,  v.  ii, 

966  .  .         1 

recital  that  guardian  ad  litem  was  ap- 
pointed, V.  1,  826 

(irregular),  against  infant— order  that  it 
stand  confirmed,  F.  455,  v.  i,  839 

effect  on  injunction,  v.  ii,  105 
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interlocutory.     See  Intbelochtory  Judc- 

MENT. 

eiFect  on  lis  pendens^  v.  ii,  24 

offering,  without  trial.    See  list,  v,  ii,  618 

order  to  show  cause  why  previous  order 
opening  default  should  not  be  declared 
waived,  F.  109,  v.  i,  801 

order  declaring  previous  order  opening  da- 
fault  to  have  been  waived,  F.  110,  v.  1, 
802 

motion  to  open.  See  list  of  Forms,  v.  ii, 
BT5 

on  service  by  publication,  F.  898,  v.  i,  728 

parties ;  in  favor  of  plaintiff,  against  a 
part  of  the  defendants,  F.  1588,  v.  ii,  831 

in  favor  of  a  part  of  the  plaintiffs,  against 
all  the  defendants,  F.  1689,  v.  ii,  881 

in  favor  of  a  part  of  the  plaintiffs,  against 
a  part  of  the  defendants,  F.  1690,  v.  ii,  832 

against  a  joint  debtor  not  served  in  a  pre- 
vious action,  F.  1692,  v.  ii,  883 

for  actual  partition,  F.  1829-1832,  v.  ii,  954 

after  sale  in  jjarlition,  F.  1856,  v.  ji,  964 

on  the  pleadings,  v.  ii,  494 

after  reference  of  a  special  question  fol- 
lowed by  findings  of  the  court  on  the  re- 
maining issues,  F.  16T2,  v.  ii,  878 

where  an  issue  of  fact  as  to  one  defendant 
has  been  tried  by  a  referee,  and  a  refer- 
ence had  on  default  of  other  defendants, 
and  exceptions  have  been  taken  to  the  re- 
port, F.  1678,  V.  ii,  874 

giving  leave  in,  to  apply  for  further  direc- 
tions, F.  3674,  V.  ii,  875 

on  referee's  report,  F.  1707,  v.  ii,  887 

on  reference  of  claim  against  decedent,  F. 
818,  V.  i,  608 

on  remittitur,  F.  1979,  v.  ii,  1035 

relief  in  various  special  cases,  F.  1711-1742, 
V.  ii,  890,  &c. 

amending  or  confirming,  and  limiting  time 
to  rev  -ew,  &c.    See  hst,  v.  ii,  969 

to  stand  as  security,  practice  on,  F.  1884,  v, 
ii,  980 

proceedings  against,  founded  on  service  on 
former  attorney,  v.  i,  638 

founded  on  publication,  extra  territorial  ef- 
fect of,  V.  1,  645 
setting  aside,  uponmption,  v.  i,  110 
signature  by  judge,T.  ii,  C55,  n.  14 

on  decision  after  trial  by  the  court,  F. 

1621,  V.  ii,  864 
after  trial,  and  reference  preliminary  to  fin- 
al judgment,  F.  1671,  v.  ii,  873 
on  undertaking,  v.  ii,  111 
order  vacating.     See  list  of  Forms,  v.  u, 

vacating  with  conditions  and  consent  there- 
to, F.  95,  V.  i,  294 

vacating,  for  proceeding  in  wrong  county, 
F.  165,  V.  i,  857 

on  verdict,  F.  1569-1586,  v.  ii,  327 

after  verdict,  on  special  issues,  F.  1644,  v, 
ii,860  J  ,    J 

after  verdict,  on  issue  of  fact  as  to  defend- 
ants appearing,  and  a  reference  as  to 
those  in  default,  F.  1670,  v.  ii,  872 
Judgment-creditor,  affidavit  by,  to 
move  to  come  in  before  judgment  a|  co- 
plaintiff  in  a  creditor's  action,  F.  1158,  v. 
11, 559  .  ,  .    ._  . 

order  allowing  to  come  m  as  co-plaintitt  in 
creditor's  action,  F.  1154,  v.  ii,  560 

action  to  sequestrate  corporate  property, 
.affidavit  to  obtain  appointmentof  receiver 

in,  F.  689.  v.  ii,  190 
Judicial  sale.    See  list  of  Forms,  v.  ii, 
1U94 
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Judicial  %3Ak— continued. 

vacated  on  motion  by  petition,  v.  1, 834,  n. 
citation  in  surrogate's  court  as  to  surplus. 

V.  i,  379,  n. 
receiver's  petition  for  leave  to  sell  assets,  F. 

719,  V.  ii,  222 
order  confirming,  F.  721,  v.  il,'224 
petition  to  compel  purchaser  to  perform.  F. 

722,  V.  ii,  224 

directions  as  to  mode,  F.  1789-1795,  v.  ii. 

930,  &c.  ' 

directions  as  to,  F.  1841-1849,  v.  ii,  961,  &c. 

Jurats  of  affidavit,  requisites  and  effect,  v. 

i,  32 ;  see  also  p.  51 

of  affidavit  without  the  State,  requisites 

and  effect,  v.  i,  86 
Forms  of  jurat,  12-20,  v.  i,  41-43 
where  the  deponent  is  a  lunatic,  blind,  or 

illiterate,  or  a  foreigner,  F.  12-14,  v.  i,  41 
of  affidavit  talcen  without  the  State,  before 
a  commissioner,  for  use  within  the  State, 
F.  16,  v.  i,  42 
taken  without  the  State,  before  a  mayor, 
needing  no  further  authentication  (N.  Y. 
Statutes),  F.  16,  v.  i,  4S 
for  use  in  New  York,  taken  before  a  judge 

in  Canada,  F.  17,  v.  1, 42 
taken  without,  for  use  within  the  States  of 
Connecticut,  Maine,  Massachusetts,  New 
Hampsiiire,  or  Vermont  (before  commis- 
sioner for  such  State),  F.  19,  v.  i,  43 
of  affidavit  taken  without  New  Jersey  for 
use  within  New  Jersey  (before  commis- 
sioner for  New  Jersey),  F.  20,  v.  i,  48 
or  record  of  oath  or  affirmation,  v.  i,  232 
J  urlsdiction,  want  of,  raised  by  motion 
or  pleading,  v.  i,  112 
after  judgment,  v.  i,  115 
motions  before  service  of  process,  v.  i,  115 
as  dependent  upon  sufficiency  of  notice,  v. 

i,  228 
consent  to  hearing  by  judge  having  no,  v.  i, 

240 
order  of  adjournment  on  objection  to  Juris- 
diction, and  continuing  ^junction,  F.  106, 
V.  i,  299 
as  dependent  on  publication,  v.  i,  391 
return  of  service  omitting  to  state  place,  v. 

i,398 
distinction  between  want  of,  and  w^nt  of 

power,  V.  i,  442,  n. 
plaintiff's  proceedings  relating  to,  v.  i,  610 
what  defects  in  summons  affect,  v.  i,  616 
as  dependent  upon  summons,  v.  i,  621 
not  affected  by  defects  in  proof  of  service, 

V.  i,  627 
by  admission  of  service,  v.  i,  '633,  n. 
when-gained  by  admission  of  service,  v.  i, 

638,  n, 
as  dependent  upon  form  of  allegation  of 

non  residence,  v.  i,  649 
as  affected  by  defect  in  proof  of  service,  v. 

i,  652 
defendant's  proceedings  touching,  y.  i,  709 
voluntary  appearance  as  giving,  v.  i,  711 
when  questioned  by  motion,  v.  i.  719 
as  affected  by  defects  in  summons  or  serv- 
ice, V.  i,  721  .      . 
of  and  removal  to  U.  S.  circuit  court,  v.  i, 

T4I,746  ^      , 

ousted  by  filing  petition,  &c.,  for  removal, 

T.  i,  769  .     _ 

what  is  a  Federal  question,  v.  i,  760 
derivative,  as  conferred  by  removal,  v.  i,  771 
of  person  of  infant  or  lunatic,  v.  i,  824 
receiver  of  property  in  a  foreign  jurisdic- 
tion, v.  ii,  118 
want  of,  as  CTOund  of  demurrer,  F.  997,  «c., 
V.  li,  469;  F.  1007,  v.  u,  461 
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Jurisdiction— ce«ft'«K»</. 

striking  out  party  beyond,  F.  1078,  v.  ii,  508 
Jurisdictional  objection,  order  de- 
ciding, F.  86,  V.  i,  290 

clause  in  order  as  to,  F.  86,  v.  i,  290 
Juror,  withdrawing,  and  amending,  F.  161S, 

v.ii,  788 
Jury,  notice  by  sheriff  of  calling,  to  try 
claim  to  property  attached,  F.  sl6,  v.  ii, 
814 

motion  for  special  or  struck  jury,  F.  1504- 
1506,  V.  ii,  782,  &c. 

for  foreign,  F.  1507,  v.  ii,  784 

stipulation  for  trial  by  court  without,  F. 
1695,  V.  ii,  886 
Justification  of  sureties,  ex-^arle,  v.  i, 
474 

of  sureties  on  notice,  v.  i,  482 

and  exception  on  undertaking  on  appeal, 
F.  1922a,  V.  ii,'  1001 

or  new  undertaking  on  appeal;  order  al- 
lowing new  notice  of,  F.  1925,  v.  ii,  1008 


LacbeB  in  making  motion,  v.  i,  116 
in  moving  for  security  for  costs  not  neces- 
sarily a  waiver,  v.  i,  847 
sufficient  to  move  to  cancel  lis  pendens,  v. 

ii,25 
lianguage,  all  legal  proceedings  to  be  in 

English,-;v.  i,  334 
liCase*  injunction  against  breach  of,  F.  659- 

561.  v.ii,'68 
injunction   against    preventing    lessee   of 

theatre  from  using  it,  F.  561,  y.  ii,  69 
injunction  against  breach  ofi  F.  618,  v.  ii,  82 
by  receiver,  v.  ii,  135 

replevying  chattels  leased,  F.  768,  v.  ii,  258 
Leave  to  plaintiff  to  ajnend  on  opening 

judgment,  F.  1886,  v.  ii,  981 
to  answer  on  a  change  of  parties,  F.  1129, 

V.  ii,  545 
to  aHeal,  F.  1910, 1911,  v.  ii,  991 
to  plaintiff  to  discontinue  on  opening  judg- 
ment, F. -1886,  V.  ii,  981 
to  plead  discharge  afterjudgment,  and  leave 

to  plaintiff  to  discontinue,  F.  1908,  v.  ii, 

989 
to  issue  execution.    See  list,  v.  ii,  1086 
iojile  suggestion,  v.  i,  459 
.to  apply  for  further  directions;  clauses  as 

to,  in  final  order,  F.  189,  v.  i,  865 
to  apply  for  further  directions  on  special 

reference,  F.  1278,  v.  ii,  635 
to  apply  for  further  directions,  at  foot  of 

judgment,  F.  1674,  v.  ii,  875 ;  F.  1768,  v. 

li.  915 
•to  keir^  executor,  &c.,-  to  move  against  a 

final  judgment  for  error  in  fact,  F.  1874a, 

V.  ii,  976 
reserved  in  order  denying  injunction^  to 

apply  again,  or  in  a  partial  injunction  to 

to  apply  for  more  stringent  injunction,  on 

further  evidence,  F.  529,  v.  ii,  63  , 

in  injunction  order,  to  defendant  to  move  to 

modify  or  dissolve,  F.  530,  v.  ii,  63 
to  intervene  on  original  petition,  F.  177,  v. 

i,866 
to  marry  again,  F.  1769,  v.  ii,  916 
to  object  to  evidence  after  report,  F.  1277, 

V.  li,  635 
to  read  copy  document,  F.  1300, 1801,  v.  ii, 

649 
to  read  minutes  or  case,  F.  1802,  v.  ii,  650 
for  reargument  of  motion,  F.  185,  v.  i,  816 
to  renew  motion,  v.  i,  191 
to  renew  motion  for,  F.  64,  v.  1,  218 
to  renew  application  to  renew  motion,  F. 

66,T.i,218 


to  renew  motion  reserved  in  order,  v.  i,  260 
to  renew  denied  motion,  F.  88,  v.  i,  291 
to  serve  additional  papers,  and  continning 

injunction  meanwhile,  F.  104,  v.  i,  .298 
to  serve  additional  papers  in  injunction  or- 
der, F.  516,  V.  ii,  60 
to  make  supplemental  complaint^  F.  1188, 

V.  il,  546 
to  withdraw  papers  from  files,  F.  1229,  v, 
ii,  611 
liCave  to  sue,  generally.    See  contents,  v. 
i,  544;  for  Forms,  see  list,  v.  i,  544,  545 
order  denying^  motion  made   on  petition 
without  prejudice  to  an  action,  or  with 
leave  to  sue,  F.  167,  v.  i,  849 
order  denying    original   petition  without 
prejudice  to  an  action,  or  with  leave  to 
sue,  F.  188,  v.  i,  869 
notwithstanding  stay,  F.  207,  v.  i,  448 
U.  S.  court  receiver  unnecessary,  v,  i,  750 
or  defend  as  a  poor  person.  Forms,  see  list, 

V.  i,  841 
to  receiver  to  sue,  v.  ii,  186 
receiver,  v.  ii,  187 

to  receiver  to  sue,  sell,  &c.,  F.  66,  v.  ii,  164 
to  receiver  of  railroad,  F.  676,  v.  ii,  178 
to  creditor  or  stockholder  to  commence  ac- 
tion for  dissolution  of  corporation,  F.  699, 
V.  ii,  199 
in  divorce,  v.  ii,  407 

neglect  to  obtain  leave  to  sue  as  ground  of 
motion  to  dismiss,  F.  1238,  v.  ii,  612 
I<egal  notices,  publication  (^,  v.  i,  868 
liCgatee,  leave  to  sueiadministration  bond, 
F.  265,  V.  i,  664 
notice  of  motion  for,  to  intervene,  F.  1159, 
V.  ii,  564 
Legitimacy  or  illegitim  acy  of  child,  judg 

ment  establishing,  F.  1759,  v.  ii,  918 
liCtter-press  copies,  v.  i,  78 
Letters,    injunction   against  taking  from 
post-ofiSce,  F.  519,  v.  li,  63;  F.  582,  v.  ii,I4 
injunction  against  publishing  private  letter, 
F.  572,  V.  11,  71 
Levy,  affidavit  to  replevy  goods  under,  F. 
758,  V.  ii.  259 
of  execution,  and  indemnity.    See  list,  v.  ii, 
1037 
Libel,  order  for  bill  of  particulars  in  action 
for,  F.  1036,  V.  ii,'474 
examination  of  party  in  action  for  libel,  F. 

1826,  V.  ii,  670 
examination 'before  trial  in  action  for,  F. 
1896,  &c.,  V.  ii,  670 
Lien,  notice  of  object  of  action  and  no  per- 
sonal claim,  F.  822,  v.  i,  620 
service  of  summons  by  publication,  v.  i, 

646,  n. 
lis  pendens  in  action  to  establish,  v.  ii,  12,  n„ 

16;  F.  601,  v.  ii,  28 
motion  for  seizure  of  chattel  under.    See 

Lien,  v.  ii,  272 
on  chattels,  foreclosure  of.    See  contents, 

V.  ii,  272 
claiming  on  attached  goods,  F.  805,  v.  ii, 

807 
notice  of  motion  by  attorney  for  leave  to 

sue  on,  F.  1180,  v.  ii,  677 
judgment  in  action  to  enforce  lien  of  attor- 
ney on  client's  judgment,  F.  1728,  v.  ii, 
896 
suspended  on  appeal ;  affidavit  to  obtain  or- 
der to  mark  |udgment,  F.  1981,  v.  ii,  1007 
Llgbts,  injunction  as  to,  F.  645,  v.  ii,  66 
Limitations,  avoided  by  absence  without 
designating  agent,  F.  845,  v.  i,  658 
as  to  party  brought  in,  v.  i,  700 
Limited  llabUlty  of  shipowners,  v.  i,  814 
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lilmlted  I^Iabtllty  Act,  service  of  pro- 
cess under,  v.  i,  639,  n. 
I<Is    pendens.    See  contents  and  list  of 
Torms,  v.  ii,  12 
as  a  metiiod  of  securing  possession  of  prop- 
erty. V.  11,  9  t-    t^ 
effect  of  replevin,  v.  ii,  253 
_  order  cancelling,  F.  8T4,  v.  ii,  852 
recital  ot  in  judgment,  F.  1630,  v.  ii,  856 
liUuacy,  discliargmg  from  arrest,  v.  ii,  S90 


natie,  verification  of  petition  for  ap- 
pointment of  committee,  v.  i,  604,  n. 
leave  for  actions  Dy  or  against,  v.  i,  66i 
petition  of  committee  of  lunatic,  &c.,  for 

leave  to  sue,  F.  202,  v.  i,  578 
personal  service  of  summons  on,  F.  826,  v. 

petition  to  authorize  next  friend  to  sue  to 
annul  marriage,  F.  938,  v.  ii,  40T 
mall,  service  by,  v.  i,  420  ;  see  also  p.  645 
mallclons  pro»iecutloii,  requiring  stip- 
ulations not  to  sue,  v.  ii,  888,  n, 
examination  before  trial  in  action  for.  F. 
1329,  V.  ii,  672  ' 

Manager,  in  U.  S.  court,  sueable  without 
leave,  v.  i,  750 


le;  to  follow  State  law,  v.  i  750 
relationship  to  judge  disqualifies  in  U.  S. 

court,  V.  i,  751  ' 

continuing  business,  v.  ii,  115 
receiver  to  carry  on  business,  F.  667,  668, 

677,  V.  ii,  176 
of  partnership  business,  appointment  of,  F. 

633,  vii,  184 
of  joint  adventure,  F.  681,  v.  ii,  185 
of  mine,  F.  685,  v.  ii,  186 
JHandamas  entitling  affidavit,  v,  i,  44 
when  heard  as  enumerated -motiom,  v.  i,  104 
to  compel  entry  of  order,  v.  i,  267 
to  compel  judge  to  settle  case,  &c.,  v.  ii, 
810,  n. 
Mandatory  Injunctions,  v.  ii,  89 
against  refusal  to  pay  over  funds,  pursuant 
to  a  continuing  contract.  F.  609,  v.  ii,  80 
marriage,  petition  to  authorize  next  friend 
of  infant,  idiot,  or  lunatic  to  sue  to  annul, 
F.  938,  V.  ii,  407 
order  allowing  next  friend  to  sue  to  annul, 
F.  989,  V.  ii.  409 
Married  woman,  undertaking  of,  v,  i, 
468 
how  named  in  summons,  &c.,  v.  i,  612 
Marsliall,  proceedings  to  take  property 

from  sheriSE,  F.  429,  v.  i,  t04 
Member  of  congress,  privilege  from 

service  of  summons,  v,  i,  721,  n. 
Memorandum  of  Judicial  sale,  F. 

204S,  V.  ii,  1110 
Mercantile  agency,  afSdavit  to  arrest 
debtor  for  deceit  through,  F.  885,  v.  ii, 
865;  to  attach  property  for,  F.  785,  v.  ii. 

Merits,  affidavit  of,  who  by,  v.  i,48;  F.  1491, 

U9i,  V.  ii,  77."),  &c. 
Mines,  injunction  as  to,  v.  ii,  66,  n.;  F.  586, 
&c.,  V.  11, 64 
order  appointing  manager  of,  F.  685,  v.  ii, 
186 
Minutes,  order  on,  in  open  court,  v.  i,  283 
suggestion  on,  F.  214,  v.  i,  460 
of  clerk  on  trial  by  jury,  F.  1516-1522,  v.  ii, 

790,  &c 
entry  as  to  path,  in  referee's,  F.  1698,  v,  ii, 
884 
Misconduct  of  corporate  officers,  remedy 
for,  V.  ii,  1 88.    Judgment,  F.  1713,  v.  ii,  890 
Misjoinder  of  plaintiffs,  demurrer  for,  F. 
1001,  V.  ii,  459 
of  actions,  F.  1003,  v.  ii,  460 


Misnomer  in  affidavit,  v.  i,  43 

of  affiant,  v.  i,  47 

in  summons,  v.  i,  611,  722 

amending,  v.  i,  697 

by  defendant  not  served,  v.  i,  720 

on  arrest,,  v.  ii,  857,  n. 
Mistake  in  entitling  order,  v.  i  244 

in  stifjulating,  v.  i,  456,  n. 

in  recital  in  undertaking,  v.  i  467 

in  citing  statute,  v.  j,  619,  n.,  765 

Modification  of  interlocutory  judgment 
F.  1834,  V.  ii,  957  j'luBiueni;, 

Money  ;pald,  order  for  bill  of  particulars 
in  action  for,  F.  1082,  v.  ii,  474 

Money  received,  arrest  for,  F.  886,  &c 

V.  11,  365,  &c  II., 

interpleader  in  action  for,  F.  1101,  v.  ii,  531 

Montli,  means  calendar  month,  v.  i,  880 

Mortgaging  railroad,  injunction  against, 

F.  608,  V.  II,  79  ' 

Motions,  general  rules.    See  contents,  v.  i, 

98-100 
Forms.    Ses  list,  v.  i,  196 
to  declare  action  abated^  v.  ii,  526 
rules  as  to  affidavits,  and  Forms  thereof. 

See  contents,  on  p.  20  ot  v.  i 

preliminary  objections  to  affidavits  used  on 
V.  i,  44  ' 

liability  to  be  compelled  to  make  affidavit 
for,  how  affected  by  assignment  of  cause 
of  action,  v.  i,  516 

for  allowance,  F.  1555,  v.  ii,  816;  certificate 
by  referee  to  support,  F.  17U6,  v.  ii,  886. 

as  to  amending.    See  v.  i,  57 

for  leave  to  amend,  v.  i,  157 

to  amend  or  resettle  an  order,  F.  47,  v.  i 

to  amend  undertaking,  or  have  new  securi- 
ty. F.  225,  &c.,  v.  i,  496,  &c. 
to  amend  summons,  &c.,  as  to  parties.    See 

contents,  v.  i,  691 
for  leave  to  heir,  executor,  &c.,  to  appeal  or 
to  move  against  final  judgment  lor  error 
in  fact,  F.  1911,  v.  ii,  995 
to  dismiss  appeal  for  neglect  to  give  new 

undertaking,  F.  1923-1926,  v.  ii,  1U02 
■for  stay  on  appeal  from  an  order  or  juder- 

ment,  F.  1927,  v.  ii,  1004 
for  stay  pending  appeal,  F.  1928,  v.  ii,  1005 
to  mark  judgment  "lien  suspended  on  ap- 
peal," F.  1931,  v.  ii,  1007 
for  reargument  of  appeal,  F.  19T2,  v.  ii,  1030, 
for  leave  to  withdraw  appearance,,  v.  i,  71,7t 
special  appearance  to  oppose,  F.  391,  v,  i, 
717  ■    '    ■ 

as  to  arrest.    See  Arrest 
to  vacate  arrest.    See  list,  v.  ii,  i)S2,  &0i 
to  prevent  arrest  of  witness,  or  obtain. dis- 
charge when  arrested,  in  a  civil  action  or 
proceeding  in  violation  of  privilege,  F. 
1426,  1427,  V  ii,  726,  726 
as  to  attachment.    See  ATTACHiumiT, 
to  vacate  attachment,  v.  ii,  836 
as  to  moneys  in  hands  of  attorn?y^  F;  1267, 

V.  ii,  684  . 

to  strike  cause  from  the  calendnr<  F.  1494, 

V.  ii,  777 
to  place  on  short-cause  calendar,  F.  1495,  v. 

ii,  778 
to  strike  an  enumerated  motion  from  .the 
calendar  for  failure  to  serve  papers,  F.  60, 
V.  i,216 
to  cancel  notice  of  pendency,  F.  503,  V.  ii, 

29 
to   cancel    judgment   after  debtor's   dis- 
charge, F.  1898-1903,  V.  i,  987,  &c. 
to  compel  entry  of  order,  F.  .IJJ,  y.  i,  804 
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IfKotlons—eonti'nueii. 
to  punish  for  contempt  in  putting  in  false 

justification,  F.  W9,  v.  1,  498 
for  costs^  allowances,  taxation,  &c.,  F.  1655- 

1559, 1665,  V.  ii,  816.  &c. 
tor  new  trial,  costs  of.  F.  1660,  V.  ii,  820 
to  declare  that  order  opening  default  is 

waived,  F.  109, 110,  v.  i,  801, 3u2 
to  open  a  judgment  entered  on  default, 

notice  of  served  On  attorney,  v.  i,  412         i  /     » lo 
to  open  default,  inquest,  dismissal,  &c.,  F.  V  to  open  judgmeni  on  service  by  publication 

1877,  V.  ii,  9T8  <^     K  893,  v.  i,  723 


as.  to  taking  deposition  without  the  State. 

See  list,  v.  ii,  682,  &c. ;— within  the  State, 

by  consent,  718,  conditionally  or  de  bene 

esse,  715 
to  suppress  deposition,  F.  1896-1406,  v.  ii, 

70S.  &c. 
for  discovery.    See  Discovery    , 
to  dismiss  action.    See  list,  v.  ii,  612 
dismissal  for  default,  v.  i,  250 
to  dismiss  for  want  of  security  for  costs,  F. 

485^87,  V.  i,  665,  Ac.  , 

as  to  examination  before  trial.    See  Ex- 
amination 
that  party  examined  before  trial  produce 

books,  F.  1388, 1889,  v  ii,  676,  &c. 
for  leave  to  file  and  serve  exceptional  and 

make  case,  nunc  pro  tunc^  F.  1615,  v,  ii, 

851 
for  leave  to  issue  execution  for  possession 

of  realty  after  death  of  party  against 

whom  judgment  was  had,  F.  1981,  v.  ii, 

1088.    And  see  Execution 
for  leave  to  issue  execution  after  lapse  of 

five  years,  F.  1984, 1985,  v.  ii,  l042 
*■  for  extension  of  time  to  appear,  v.  i,  716 
to  take  affidavit  off  the  files  for  Scandal  and 

impertinence,  notice  of,  v.  i,  94 
for  {uTthe'r  Jinditiffs,  with  extension  of  time 

to  make  case,  F.  37u9,  v.  ii,  888 
as  to  surplus  moneys  in  foreclosiite.  F. 

1796-1803,  V.  ii,  987,  &c. 
for  further  directions  after  judgment.  See 

list,  V.  Ii,  983 
another  action  pending  as  ground  of  oppos- 
ing^ V.  1, 181 
as  to  injunction.    See  Intokction 
for  injunction,  affidavit  by  co-plaintiSs  'in 

support  of,  F.  512,  V.  ii,  47 
to  vacate  an  injunction.    See  contents,  v. 

ii,  100 
for  trial  of  issues  by  jury,  F.  1596-1604,  v. 

ii,  837,  &c. 
iox  judgment.    See  Judgment 
for  judgment  after  special  reference  in  aid 

of  trial  by  court,  F  1668,  v.  ii,  871 
to  settle  form  of  judgment,  F.  1669,  v.  ii, 

871 
for  judgment  in  divorce,  F.  1743,  &c.,  v.  ii, 

903 
to  amend  or  correct  judgment.    See  list,  v. 

ii,  969 
to  vacate  or  open  judgment.    Sec  list,'v.  ii, 

975 
to  test  jurisdiction^  v.  i,  719 
for  a  special  jury,  F.  1504,  v.  ii,  782 
{OTjury  trial,  F.  1507,  v.  ii,  784 
for  leave  io  sue  in  various  cases.  See  list,  v. 

i,544 
for  leavelo  prosecute  as  a  poor  person,  F. 

285,  V.  i,  572,  &c. 
when  remedy  for  misnomer^  v.  i,  615 
the  remedy  tor  misnomer  instead  of  plea,  v. 

i,  722 
for  a  new  trtal^  notice  of,  served  on  attor- 
"  ney,  v.  i,  413 

after  trial  by'jnry.    See  list,  v.  Ii,  790 
on  the  minutes,  J".  1525, 1626,  V.  ii,  794,  &c. 


'Slotlonm—contifiued, 

by  ordering  exceptions  to  general  term,  t. 
ii,  808,  n. 

at  general  term  after  interlocutory  judg- 
ment, F.  1617,  V.  ii,  862 

on  case,  and  counter  motion  for  judgment, 
F.  1645,  V.  ii.  861 

in  ejectment,  F.  1784, 1785,  v.  ii,  927,  &c.    , 

notice  to  limit  time  to  move,  F.  1873,  v.  ii, 
978 


order  that  an  additional  paper  may  be 

read  on  a  motion  not  yet  heard,  F.  103, 

v.i,298 
as  to  parties  and  changes  therein,  v.  ii.  502 
by  a  successor  in  office  to  come  in  as  a  par- 
ty in  place  of  his  predecessor,  F.  1144a, 

v.  ii,  550 
for  perpetuation  of  testimony.    See  con- 
tents and  list  of  Forms,  v.  i,  586 
\3y  petitions  in  (he  cause,  v.  i,  832 
to  chaftjge  place  of  trial.  F.  1440-1450,  v,  ii, 

734,  &c.  , 

as  to  ^^^  pleadings;  extension  of  time  to  file  V 

or  serve,  v.  ii,  446,  447,  &c.  v 

same;  to  comoel  filing,  v.  ii,  450 
as  to  amended  plezidings,  v.  ii,  454-457 
same;  on  a  change  of  parties,  v.  ii,  508,  &c., 

512,  609 
as  to  supplemental  pleadings,  V.  ii,  466 
as  to  supplemental  pleadings  on  a  change 

of  parties,  V.  ii,  5it9,  &c.,  5i8,  &c 
same ;  to  compel  election  between  causes  of 

action  F.  ]0.i7,  &c.,  v.  ii,  490 
same;  to  compel  reply,  v.  ii,  492 
for  judgment  on  a  frivolous  pleading,  F. 

1069,  V.  li,  49S 
to  make  pleading  more  definite  and  certain, 

V.  ii,  4si 
to  strike  out  a  pleading  or  matter  there^ 

from.  Forms,  see  list,  v.  ii,  4J4 
for  judgment  on  the  pleadings.    Seelist»v, 

ii,'494,. 
for  possession  vvhen  remedy  instead  of  trials 

V.  ii,  248 
to  compel  production  of  documents  at  a 

trial,  F.  l''21-1428,  v.  ii,  721,  &c. 
as  to  receiver.    See  Receiver 
on  pleadings  for  permanent  receiver,  v.ii^ 

for  receiver  of  assets  of  corporation,  notice 
of  with  injunction,  F.  686,  v.  ii,  188 

for  receiver  after  judgment,  F.  2071a,  v,  li, 
1112 

to  set  aside  report  of  referee.  F.  1708,  v.  ii, 
8SS 

for  reference  arvxXX.  of  inquiry,  to  ascertain 
damas:es  caused  by  injunction,  F.  648,  v. 
ii,  112 

for  reference  to  ascertain  damages  caiised 
by  injunction,  notice  of,  F  647,  v.  ii,  112 

for  reference  to  try  cause,  F.  1676-1695,  v. 
ii,877 

to  vacate  proceedingsVtaken  afiter  notice 
terminating  reference,  F.  1710,  v.  ii,  888 

orderreferring/  See  list.  v.  ii,  631 

for  rehearing  QixnQ'Cxo-a^  F.  63,  v.  i,  218 

order  vacating  order  made  under  misappre-" 
hension,  and  setting  down  motion  for  re- 
hearing, with  leave  to  put  in  new  affida- 
vits, F.  167,  V.  i,  829 

for  rentoval  of  causes  from  one  State  to  an- 
other.   See  list,  v.  i,  729 

for  removal  to  U.  S,  cnurts.  See  contents, 
V.  i,  741,  and  pages  therein  referred  to 

renewal  and  reaigument,  F.  135,  &c,  v.  i, 
816,  &c.  .        <        . 

for  leave  to  renew  motion,  F.  64,  v.  i,  218 
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to  re-open  cause  after  submission,  F.  1608, 

V.  11,  844 
for  resettlement  of  order,  F.  117,  129  v.  i 

for   restitution   after  reversal  at  eeneral 

term,  F.  ]968,  v.  ii,  1027 
to  stay  sale,  F.  2040,  v.  ii,  1096 
to  open  judicial  sale,  F.  2060,  v.  ii,  1106 
on  the  part  of  purchaser  to  be  dischareed. 

F.  2065,  V.  ii,  1107 
to  compel  purchaser  to  complete  his  pur- 
chase, F.  2068,  V.  ii,  1109 
for  secu  -ity/or  costs.    See  list,  v.  i,  849,  &c. 
to  compel  separate  statement  of  causes  of 

action,  defenses,  &c„  v.  ii,  481 
admissions  of  service.    See  v  i,  19 
to  determine  disputed  service  of  paper,  v.  i, 

'  to  set  aside  summons  or  service,  v.  i,  719 
for  j«/-o^of  judgment,  F.  1897,  v.  ii,  987 
to  sever  action.    See  Severing 
by  sheriff  for  extension  of  time  to  return 
conflicting  executions,  &c.,  F.  2029a,  v.  ii, 
.     1085  '        ' 

stay  for  purpose  of,  v.  i',  438 
to  compel  \hQ  substitution  of  representative 
of  deceased  adverse  party,  F.  1935,  v.  ii, 

1010  .: 

for  summary  delivery  or  deposit  of  prop- 
erty in  litigation,  F.  753,  &c.,  v.  ii,  249,  &c. 

to  j»//)-eM  deposition,  F.  1396-1406,  v.  ii,  705, 
&c. 

to  vacate  order  on  orisfinal  petition,  y,  i. 
845 

as  to  waste.    See  Waste 
municipal    corporation,,    injunction 
against,  forbidding  them  to  authorize  the 
construction  of  a  city  railroad,  F,  520,  v. 
ii,  54 

■notice  before  suit,  F.  243,  v.  i,  621 
municipal     award,    interpleader    on 
claimed  by  mortgagee,  F.  1105,  v.  ii,  S32 

Name,  verification  of  petition  for  change  of, 
..V.  i,  504,  n. 
injunction  against  infringement,  F.  58?,  T. 

ii,  74 
injunction  against,  F.  607,  v.  ii,  79 
initials  of,  in  summons,  v.  i,  611 
reputed  name  and  misnomer  in  summons, 
V.  i,  612 
National  banks,  jurisdiction  of,  v.  i,  750 
Navigation^  injunction  as  to,  F.  549,  v.  ii, 

66 
Ne  ers,e,a.t,  arrest  by  way  of,  F.  895, 896,  v. 

ii,  375, 877 
Nesllgence,  abatement  of  action  for,  v.  ii, 
503 
exanUnation  of  party  in  action  for,  F,  1324, 
1325,  v.  ii,  670 
Negotiable  paper.    See  Bills,  Notki, 

&c.,  V.  ii,  52 
Newspaper,  what  is,  v.  i,  382 
New^  trial,  motions  for,  F.  1524-1587,  v.  ii, 
794,&c.j  F.  1617,  v.ii,  858 
what  motions  for  are  enumerated,  v.  i,  104 
affidavit  impeaching  credibility  of  an  affiant 
or  of  an  alleged  material  witness,  F.  61, 
v.  i,  216 
taking  deposition  for,  F.  1349,  v.  ii,  ?86 
after  interlocutory  judgment,  F.  1617,  v.  ii, 

852 
in  ejectment.    See  list,  y,  ii,  92,6 
Next  friend,  personal  service  of  process 
on,  F.  825,  v.  i,  628 
order  for  service  of  process  by  substitution, 
F.  838,  V.  i,  642 


Next  'PrlKikA.— continued.     ■ 
of  infant,  &c.,  petition  to  authorize  to  sue  to 

annul  marriage,  F.  938,  v.  ii,  407 
ORder  allowing  to  sue  to  annul  marriaee.  F. 

938,  v.ii,  409  *  ' 

Next  of  kin,  leave  to  sue  administration 

bond,  F.  265,  v.  i,  564 
Noisy  bells,  injunction  against,  F.  544  v 

ii,  65 
Non-enumerated  motions,  v.  i,  100, 

Non-resident,   affidavit  for  attachment 

against,  F.  780,  v.  ii,  283 
Nonsuit  or  dismissal  of  complaint  at  the 

trial,  F.  156Sa,  v.  ii,  826 
Notes  of  Issue  for  motions  v.  i,  167 
on  motion, — non-enumerated,  F.  5S,v.  i,  215 
enumerated,  F.  69,  v,  i,  215 
of  alternative  writ  of  prohibition,  F,440,  v. 

i,82S 
on  demurrer,  F.  1484,  v.ii,  769 
for  trial  of  fact,  F.  1498,  v.  ii,  777 
on  appeal,  F.  1948,  v.  ii,  1016 
Notice.  The  practice  stated.   See  contents. 
V.  i,  220 
of  motion  to  declare  action  abated  unless 
the  representatives  continue  it,  F.  1096. 
V.  ii,  662 
of  motion  on  behalf  of  defendant,  to  con- 
tinue action  in  name  of  representatives 
of  deceased  plaintiff,  F.  1099,  v.  ii,  529 
requesting  admission  of  documentary  evi- 
dence, F.  1307,  v.  ii,  652 
of  motion,  or  order  to  show  cause,  for  ali- 
mony, F.  942,  V.  ii,  412 
of  motion  for  leave  to  amend,  v.  i,  157 
of  motion  to  amend  or  resettle  an  order,  F. 

47,  v.  i,  211 
of  amending  return,  v.  i,  401 
of  motion  (or  order  to  show  cause)  for  or- 
der amending  judgment  or  correcting  rec- 
ord, F  1862,  v.ii,  969 
of  appeal,  F.  1906-1909,  v.  ii,  991 
to  limit  time  to  appeal,  F.  1873a,  v.  ii,  974 
of  deposit  in  lieu  of  undertaking  on  appeal, 

F.  3920,  V.  ii,  lOUO 
of  motion  to  dismiss  appeal  for  neglect  to 
give  new  undertaking,  F.  1924,  v.  ii,  1003 
same ;  for  stay  pending  appeal,  F.  192S,  v. 

ii,  1005 
of  argument  on  appeal,  F.  1944,  v.  ii,  1016 
requiring  appellant  to  file  return,  F.  1945, 

V.  ii,  1016 
of  motion  to  dismiss  appeal,  F.  1946,  v.  ii, 

1016 
sam^ :  for  restitution  after  reversal  at  gen- 
eral term.  F.  1968,  v.  ii,  1027 
same :  for  reargument  of  appeal,  F.  1972, 

V.  ii,  1030 
of  filing  remittitur,  F.  1976,  v.  ii,  1083 
of  entry  of  order  on  appeal,  remitting  cause 
for  further  proceeding  ;  and  notice  of 
hearing  thereon,  F.  1977,  v.  ii,  103t 
of.  appearance  on  original  petition,  F.  178,  -^ 

V.  i,  866 
appearance  by  petitioner  who  is  affected  in 
i^o  capacities,  although  petitioning  only 
in  one,  F.  179,  v.  i,  3r.7 

same;  by  attornesr,  F  385,  v.  i,  718 

same  j  in  person,  F.  387,  v.  i,  716 

of  appearance,  and  waiver  of  notice,  &c.,  in 

foreclosure,  F.  886,  v.  i,  714 
of  special  appearance,  F.  390,  v.  i,  717 
another  Form  ;    appearance  to  oppose  a 
motion  ;  and  adjournment,  saving  all  ob- 
jections, F.  891,  V.  i,  717 
of  application  for  j  udgment  after  reference, 
or  to  set  aside  or  modify  report,  F,  1668, 
V.  ii,  871 
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of  assessing'  damages  on  judgment  on  de- 
fault, F.  1452,  V.  li,  U^ 
of  attachment  to  bind  real  property,  F.  798, 

V.  ii,  801 
to  third  person  of  levy  of  attachment  against 
property,  F.  799,  v.  ii,  302 

to  sheriff  of  third  person's  claim  to  proper- 
ty levied  on,  F.  815,  v.  ii,  814 

by  sheriff  to  plaintiff  of  claim  to  attached 
property  (other  than  a  vessel),  F.  816,  v. 
11,  814 

of  motion  or  order  to  show  cause  why 
property  that  is  perishable  or  expensive 
to  keep  should  not  be  sold,  F.  S38,  v.  ii, 
827 

to  sheriff  that  property  levied  on  is  ex- 
empt, F.  842,  V.  ii,  SS8 

of  motion  on  the  original  papers,  or  fresh 
papers,  or  both,  to  vacate  or  modify  a 
warrant  of  attachment,  or  to  increase  the 
security,  or  both,  F.  845,  v.  ii,  885 

of  motion  to  discharge  attachment,  as  to  all 
or  part  of  the  property,  on  giving  securi- 
ty, F.  866,  V.  ii,  814 

of  motion  to  tax  sheriff's  fees  on  attach- 
ment, F.  876.  V.  ii,  352 

to  appoint  new  attorney  in  place  of  one 
ceasing  to  act,  before  judgment,  F.  1177, 
V.  ii,  674 

of  motion  by  attorney  to  set  aside  satisfac- 
tion of  judgment  and  have  leave  to  pro- 
secute for  protection  of  his  lien,  F.  1180, 
V.  ii,  577 
*"^of  motion  to  vacate  order  of  arrest,  or  to 
reduce  hail,  or  increase  security,  F.  904, 
V.  ii,  886 

of  exception  to  bail  or  undertaking,  F.  914, 
V.  ii,  893 

of  bail  justifyina-,  F.  916,  v.  ii,  894 

to  protect  deposit  in  lieu  of  bail,  F.  922,  v. 
ii.  396 

of  motion  to  exonerate  bail,  F.  980,  v.  ii, 
401 

of  motion  for  enlargement  of  time  to  sur- 
render, F.  985,  V.  11,  405 

and  securities  he/ore  suit.    See  list,  v.  i,  528 

to  municipalities  before  suit,  v.  i,  525,  n.; 
F.  243,  V.  i,  527 

to  town  of  cause  of  injury,  before  suing  for 
damages,  F.  242,  v.  i,  525 

of  judgment  before  suit  on  undertaking  on 
appeal,  F.  245.  v.  i,  599 

by  surety  requiring  creditor  to  sue  princi- 
pal, F.  246,  V.  1,  629 

of^motion  to  compel  the  service  of  a  further 
account  or  bill  of  particulars^  F.  1042,  v. 
ii,  478 

of  motion  to  preclude  evidence  for  defect 
of  account  or  particulars,  F.  1044,  v,  ii, 
478 

to  hrin^  on  hearing  after  Indefinite  ad- 
journment, F.  84,  V.  i,  199 

of  motion  to  strike  cause  from  the  calendar, 
F.  1494,  V.  ii,  777 

of  motion  to  put  cause  on  short-cause  cal- 
endar, F.  1497,  V.  ii,  779 

of  motion  to  compel  payment  of  sum  ad- 
mitted by  answer,  F.  1248,  v.  li,  022 

confirming  previous  notice,  F.  68,  v.  i,  228 

of  motion  to  consolidate  actions,  F.  1188,  v. 
ii,  580 

of  order  to  show  cause  against  punishment 
for  contempt,  F.  1198,  v.  ii,  688 

of  motion  for  costs,  allowances,  re-taxation, 
&c.,  F.  1555.  V.  ii,  816 

of  taxation  of^  costs,  F.  1568,  v.  ii,  828 
'  of  acceptance  of  offer  to  liquidate  damages, 
F.  1260,  V.  il,  623 
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of  decision  of  motion,  F.  6T,  v.  i,  219 
of  decision  of  judge  or  report  of  referee, 
and  judgment  thereoni  to  limit  time  to 
file  exceptions  to  the  findings  or  refusals, 
to  make  case,  and  to  appeal  F.  1612,  v.  ii, 
848  i-i-     M  ,       -, 

of  application  to  the  court  for  judgment  on 

default,  F.  1456,  v.  ii,  751 
of  motion  for  judgment  on  failure  to  reply 

or  demur  to  answer,  F.  1480,  v.  ii,  766 
of  motion  (or  order  to  show  cause)  to  move 

to  open  default,  inquest,  or  dismissal,  F. 

1877;  y.ii,  978 
of  motion  that   party  deliver  or  deposit 

money  or  other  property  admitted  to  be 

due,  F.  788,  v.  ii,  249 
by  creditor,  to  surety,  of  demand  m9.de  on 

principal,  F.  244,  v.  i,  628 
of  motion  for  commission  to  take  deposition 

without  the  State,  F.  18.52,  v.  ii,  687 
of  settlement  of  interrogatories  or  cross-in- 
terrogatories to  deposition,  F.  1866,  v.  ii, 

693 
of  examination  on  taking  deposition  on  oral 

questions,  F.  1886,  v.  fi,  699 
of  motion  to  suppress  deposition,  F.  1896- 

1406,  V.  ii,  706 
of  motion  for  open  commission  or  order  to 

take  deposition.  F.  1409.  v.  ii,  709 
of  taking  .deposition  under  order,  F.  1412, 

V.  ii,  712 
of  motion  for  leave  to  discontinue,  F.  1226, 

V.  ii,  610 
of  motion  to  dismiss  action,  F.  1287,  v.  ii, 

614  ^ 

of  application  for  judgment  of  divorce,  on 

failure  to  answer,  after   appearinsr,  F. 

1743,_v.  ii,  9(i8 
of  motion  to  confirm  report  of  referee,  and 

for  judgment  of  divorce,  F.  1754,  v.  ii, 

of  motion  (or  order  to  show  cause)  to  con- 
firm report  admeasuring  dower,  F.  1777, 
v.  ii,  922 

of  motion  (or  order  to  show  cause)  for  leave 
to  pay  widow  a  gross  sum,  F.  1781,  v.  ii, 
924 

oi  election  between  arrest  or  attachment,  F. 
500b,  V.  ii,  11 

of  entry  of  order,  F.  118,  v.  i,  804  ._ 

of  motion,  or  order,  to  enter  nunc  Pro  tunc, 
F.  116,  V.  i,  805 

of  hearing  of  exceptions  at  General  Term. 
F.  1536,  V.  ii,  804 

of  proposed  case  or  exceptions,  F.  1541,  v. 
li,809 

of  settlement  of  case,  exceptions,  &c.,  F 
:648,  v.  ii,  810  ■  i-  .         . 

of  exceptions  to  findings  and  refupa's  to 
find  of  court  (or  referee),  upon  a  trial,  F. 
1613,  V.  ii,  849 

of  the  filing  of  exceptions  to  findings.  &c.. 
F.  1614,  V.  ii,  850  ' 

of  motion  for  leave  to  issue  execution  for 
possession  of  realty  after  death  of  party 
against  whom  judgment  was  had,  F.  1981, 
V.  ii,  1038 

of  motion  for  leave  to  issue  execution  after 
lapse  of  five  years,  F.  1 984, 1986,  v.  ii,  1042 

of  motion  for  execution  against  property  of 
a  judgment  -  debtor  having  died  after 
judgment,  F.  1988, 1989,  v.  ii,  1047 

of  application  to  surrogate  for  execution  on 
judgment  against  executor  or  administra- 
tor as  such,  F.  1994, 1995,  v.  ii,  1068 

of  motion  to  take  affidavit  off  the  files  for 
scandal  and  impertinence,  F.  29,  v.  i,  94 

of  filing  a  paper,  t,  i,  89 
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of  motion  for  jfnal  order  on  original  peti- 
tion, F.  173,  V.  i,  863  e.        v 

of  claim  to  surplus  in  foreclosure,  F.  1796, 
V,  II,  98T 

of  application  for  judgment  on  default  in 
foreclosure,  F.  147S,  v.  ii,  762 
■  of  motion  (or  order  to  show  cause)  to  have 
reference  for  surplus  moneys,  F.  1798,  v. 
ii,  988 

of  motion  for  payment  out  of  surplus.  F. 
1802,  V.  ii,  940  ' 

relating  to  future  proctedings,  v.  i,  871 

to  guardian,  &c.,  where  the  application  is 
by  relative  or  friend,  F.  801,  v.  i,  688 

to  guardian  where  the  application  for 
guardian  ad  liteTn  for  infant  defendant  is 
by  relative  or  friend,  F.  444,  v.  i,  829 

of  motionbefore  court  or  judge, for  injunc- 
tion, F.  518,  V.  ii,  47 

the  same:  in  action  of  interpleader,  F.  514, 
v.  ii,  47 

of  motion  at  General  Term  for  Injunction 
to  restrain  State  officer  or  board,  or  em- 
ployee thereof,  in  statutory  duty,  F,  515, 
v.  ii,  48 

of  service  of  injunction  order,  v.  ii,  98 

of  motion  to  vacate  or  modify  injunction, 
F.  642,  V.  ii,  108 

of  motion  for  reference  or  writ  of  inquiry 
to  ascertain  damages  caused  by  injunc- 
tion, F.  647,  V.  ii,  112 

to  sureties  for  the  same,  F.  649,  v.  ii.  118 

of  motion  for  injunction  and  appointment 
of  receiver,  F.  6J2,  v.  ii,  143 

of  motion  for  interpleader,  F.  1106,  v.  ii, 
582 

of  motion  to  settle  issues  for  trial  by  jury, 
F.  1597,  V.  ii,  838 

of  proposed  issues  where  order  for  trial  by 
jury  has  been  made  without  stating  the 
questions,  F.  1600,  v.  ii,  840 

of  settlement  of  issues  and  amendments, 
F.  1602,  V.  ii,  840 

of  judgment  or  other  proceeding  to  limit 
time  to  move  to  be  relieved  therefrom,  F. 
1878,  V.  ii,  973 

of  motion  (or  order  to  show  cause)  to  can- 
cel a  judgment  after  discharge  of  debtor, 
F.  1S98,  V.  ii,987 

of  motion  for  judgment  on  complaint  and 
answer,  which  raise  only  a  question  of 
law,  F.  1063,  v.ii,  494 

same;  for  relief  admitted  by  the  answer  to 
be  due,  F.  1061,  v.  ii,  495 

same;  on  a  frivolous  pleading,  F.  1069,  v.  li, 
498  ^     , 

of  motion  for  leave  to  renew,  and  of  re- 
newed motion,  if  allowed,  F.  65,  v.  i,  218 

of  motion  by  joint  petitioner  for  leave  to 
sever,  P.  174,  v.  i.  368 

of  motion  for  leave  to  sue  tor  deficiency 
after  foreclosure,  F.  268,  v.  i,  656 

same;  on  judgment  in  same  court,  F.  275,  v. 
i,  562 

of  presentation  of  petition  for  leave  to  sue 
a  receiver  or  other  trustee,  F.  294.  v.  i,  680 

of  motion  (general  form),  F.  30,  v.  i,  197 

same;  F.  488,  v.  ii,  1 

what  motions  require,  v.  i,  118 

of  motion,  who  entitled  to,  v.  i,  119 

of  motion  disclosing  ground,  v.  i,  146 

of  motion  for  nev>  trial,  on  case,  or  am- 
davit,  or  both,  F.  1681,  v.ii,  801 

of  motion  at  General  Term  for  new  trial  af- 
ter interlocutory  judgment,  F.  1617,  v.  ii, 

of  acceptance  of  oj'er  of  judgment,  F.  1245, 
V.  ii,  620 
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by  oj^cer,  &c.,  indemnified,  that  he  is  sued, 
given  to  entitle  him  to  recover  on  the  in- 
demnity, F.  2026,  V.  ii,  1079 

of  an  order,  v.  ij  270 

of  motion  for  interlocutory  judgment  in 
partition  or  for  reference  where  no  ma- 
terial issue  is  raised,  F.  1807,  v.  ii,  944 

of  filing  report  of  reference  in  partition,  F. 
1818,  V.  ii,  949 

of  hearing  after  report  in  partition  as  to 
rights  and  interests,  F.  1819,  v.  ii,  949 

of  motion  to  confirm  report  of  actual  parti- 
tion, F.  1827,  V.  ii,  964 

of  motion  on  behalf  oi  party  not  appear- 
ing, except  specially,  F.  81,  v.  i,  198 

of  motion  on  behalf  of  one  not  a  party  to 
the  action,  F.  82,  v.  i,  198 

of  motion  on  the  part  of  plaintiff  that  an 
unnecessary  party  be  struck  out,  F.  1076, 
V.  ii,  510 

of  motion  on  the  part  of  plaintiff  for  leave 
to  change  a  co-plaintiff  to  a  defendant,  F. 
10T6,  V.  ii,  611 

of  motion  on  the  part  of  plaintiff  to  bring 
in  a  new-born  infant,  F.  1080,  v.  ii,  514 

to  crediters  to  come  in  and  exhibit  de- 
mands before  receiver,  &o.,  F.  1093,  v,  ii, 
624 

by  defendant  to  a  third  person  primarily  li- 
able, requiring  him  to  defend,  F.  1094,  v. 
ii,  525     , 

of  motion  for  legatee  to  come  in,  in  an  ac- 
tion to  construe  a  will,  F.  1159,  v.  ii,  564 

of  motion  tor  leave  to  intervene,  F.  1165,  v. 
ii,568 

of  motion  that  money  in  court  be  paid  over, 
F.  1256,  V.  ii,  627 

of  payment  into  court  in  lieu  of  undertak- 
ing for  costs,  F.  481,  v.  i,  868 

of  payment  into  court,  F.  1262,  v.  ii,  625 

of  acceptance  of  payment  into  court,  F. 
1254,  V.  ii,  626 

of  tendency  of  action,  amending,  F.  888,  v. 
i,706 

of  pendency  of  action  (statutory  notice  of 
lis  pendens),  F.  601,  v.  ii,  27 
.  of  lis  pendens,  v.  li,  12  ' 

of  motion  on  petition,  v.  i,  837 

of  motion  on  a  petition  in  a  cause,  used  in- 
stead of  order  to  show  cause,  F.  164,  v.  i, 
348 

the  same;  a  shorter  form,  F.  165,  v.  i,  848 

of  motion  to  change  place  of  trial,  F.  1444, 
V.  ii,  788 

indorsed  on  pleading  returned,  F.  987,  v.  ii, 
449 

of  motion  to  enlarge  time  to  plead,  F.  982, 
v.ii,,  447 

indorsed  on  answer  served  on  co-defend- 
ant against  whom  it  asks  relief,  F.  985,  v. 
ii,  448 

of  amended  pleading,  F.  992,  v.  ii,  454 

of  motion  for  leave  to  amend  a  pleading,  F. 
994,  V.  ii,  455 

of  motion  to  compel  separate  statement  of 
causes  of  action,  F.  1047,  v.  ii,  481 

of  motion  to  make  a  pleading  more  definite 
and  certain,  F.  1049,  v.  ii,482 

of  motion  to  strike  out  a  sham  answer  or 
defense,  F.  1058,  v.  ii,  486 

of  motion  to  strike  out  irrelevent  redund- 
ant, or  scandalous  matter,  F.  1056,  v.  ii, 
488  , 

of  motion  to  compel  plaintiff  to  elect  be- 
tween several  counts  setting  forth  the 
same  cause  of  action,  F.  1058,  v.  ii,  490 

of  motioq  to  compel  reply,  F.  1061,  v.  il. 


1144 


INDEX  OF   SUBJECTS  AND  Fi3RMS.-> 


Jiotiea—eoHiiitued. 

of  motion  to  put  cause  on  preferred  calen- 
dar, F.  1259;  V.  ii,  630 

to  produce  document,  F.  18JI9,  v.  ii,  662 

for  puhlicatioK^  different  Classes  of,  v.  i,  869 

to  quit  foT  non-payment  of  rent,  before 
ejectment,  F.  24T,  v.  i,  630 

to  quit,  to  tenant  at  will  or  by  sufferance, 
F.  243,  V.  i,  531 

to  quit,  where  there  is  an  agreed  tenancy 
from  year  to  year,  or  month  to  month,  F. 
249,  V.  i,683 

to  quit,  given  by  receiver,  F.  250,  v.  i,  584 

of  motion  for  re-argumeni,  F.  181,  v.  i,  313 

of  motion  for  receiver,  v.  ii,  125-129 

of  motion  for  receiver  of  assets  of  corpora- 
tion, and  injunction  against  officers  for 
their  misconduct,  F.  686,  v.  ii,  188 

by  receiver  to  creditors  and  debtors  of  a  cor- 
poration, announcing  appointment,  and 
requiring  presentation  01  claims,  &c.,  F. 
JIT,  V.  ii,  220  • 

of  motion  by  a  party  to  the  cause,  for  in- 
structions to  the  receiver,  F.  72T,  v.  ii,  227 

of  receiver's  petition  for  directions  as  to 
distribution,  F.  784,  v.  ii,  234 

of  motion  to  revolce  appointment  of  receiv- 
er, F.  742,  V.  ii,  241 

of  motion  to  remove  receiver,  F.  744,  v.  ii, 
241 

of  motion  to  discharge  receiver,  F.  746,  v. 
ii,  242 

of  motion  or  petition  to  discharge  receiver 
as  to  specific  property,  F.  760,  v.  ii,  246 

to  debtor  under  receivership  to  appear  to 
be  examined  before  referee,  F.  706,  &c., 
V.  ii,  209 

of  bringing  on  motion  after  reference,  F. 
1281,  v.  ii,  686 

of  hearing  before  referee  on  special  refer- 
ence, f;  1282,  v.  ii,  686 

of  motion  to  confirm  referee's  report  on 
special  reference,  F.  1288,  v.  ii,  641 

of  motion  to  set  aside  referee^ s  report,  F. 
'  ■1708,  V.  ii,  888 

of  motion  for  further  findings  by  referee,  F. 
1709,  V.  ii,  888 

to  move  for  reference  to  try  cause,  F.  1676, 
V.  ii,  877 

to  terminate  reference  for  delay  to  report, 
F.  1699,  V,  ii,  885 

of  motion  for  reference  to  determine  mode 
of  carrying:  into  effect  a  judgment;  for 
specific  relief  (in  this  case,  support).  F. 
1893,  V.  li,  988 

endorsed  on  copy  for  service  of  order  stay- 
ing proceedings  pending  application  for 
removal  of  cause,  F.  402,  v.i,  781 

of  removal  of  cause  from  State  to  United 
States  court,  F.  422,  v,  i,  798 

of  motion  for  removal  of  cause  from  State 
to  United  States  court,  F.  424,  v.  i,  800 

of  abandonment  of  part  of  claim  in  replev- 
in, F.  765,  V.  ii,  265 

by  defendant  that  he  demands  judgment  for 
return  or  value  of  chattel  replevied,  F. 
766,  V.  ii,  265 

requiring  return  of  chattels  replevied,  F, 
768,  V  li,  266 

to  be  indorsed  on  affidavit  of  third  claimant 
in  replevin,  F.  772,  v.  ii,  269 

by  sheriff  to  plaintiff  ia  replevin,  of  third 
claimant,  F.  778,  v.  ii,  269 

of  justification  of  third  claimant's  undertak- 
ing in  replevin,  F.  775,  v.  ii,  270 

to  shenff  to  make  return  in  replevin;  F.  776, 
V.  li,  270 

of  motion  to  set  aside  replevin  (claim  and 
delivery),  F.  767,  v.  ii,  266 
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with  paper  reserved  after  "being  returned, 
F.  208,  V.  i,  483 

of  motion  to  re'^etile  order,  specifying  de- 
sired corrections,  F.  117,  v.  1,  805 

of  motion  to  resettle  order  to  conform  to  a 
proposed  order,  F.  118,  v.  i,  806 

of^  motion  lor  resettlement  generally,  or 
leave  to  renew,  F.  120,  v.  i,  308 

of  reason  for  return  indorsed  on  paper  re- 
turned, F.  202,  V.  i,  488 

of  sale  of  real  property  under  a  judgment, 
F.  2087,  V.  ii,  1094 

of  motion  tostay  sale,  F.  2040,  v.  ii,  1096 

of  adjournment  or  countermand  of  judicial 
sale,  for  service,  F.  2042,  v.  ii,4fl97 

of  hearing  of  exceptions  to  report  of  referee 
of  sale  under  judgment  in  partition,  &c., 
directing  sale,  F.  2057,  v.  ii,  1100 

of  motion  to  open  iudicial  sale,  F.  2060,  y, 
ii,  1106 

of  motion  to  obtain  security  for  costs,  F, 
475,  V.  i,  869 

of  settlement  of  order,  F.  11 2,  v.  i,  808 

of  settlement  of  order  or  decree  upon  de- 
termination of  original  petition,  F.  185, 
V.  i,  860 

to  sheriff  or  other  officer  to  return  a  pro- 
cess or  mandate,  F.  1217^  v.  ii,  608 

of  motion  or  order  granting  sheriff  exten- 
sion of  time  to  return  conflicting  execu- 
tions, &c.,  F.  2029a,  V.  ii,  1086 

of  motion  for  a  special  Jury,  F.  1504,  v.  ii, 
782 

of  striking  special  jury,  F.  1506,  v.  ii,  784 

of  stay,  V.  i,  441 

of  stay  by  non-payment  of  costs  or  other 
money  awarded  by  order,  F.  208,  v.  i,  448 

of  motion  for  substitution  of  public  officer's 
successor,  F.  1089,  v.  ii,  621 

of  motion  to  be  substituted  for  a  party  al- 
ready named  on  the  record,  F.  1126,  v.  ii, 
642 

of  motion  to  substitute  successor  in  admin- 
istration or  trust,  to  continue  action 
brought  by  his  predecessor,  F.  1148,  v.  ii, 
649 

of  motion  to  substitute  indemnitors  as  de- 
fendants in  place  of  sheriff,  F.  1147.  v.  ii. 
652 

served  with  summons  when  complaint  is 
not  served,  in  action  for  money  demand 
on  contract,  F.  320,  v.  i,  615 

of  object  of  action  and  no  personal  claim. 
F.  822.  V.  i,  619 

to  be  subjoined  to  summons  as  published, 
or  as  served  personally  without  the  State. 
F.  871,  V.  i,  679 

of  motion  for  order  amending  summons,  or 
summons  and  complaint,  F.  380,  v.  i,  70S 

of  motion,  supplemental,  enlarging  relief. 
F.  88,  v.i,  198 

of  exception  to  sureties,  v.  i,  482:  F.  228.  v. 
i.  496 

of  justification  of  sureties,  v.  i,  488:  F.  224. 
V.  i,  495  '       *  ,  ' 

of  exception  to  sureties  in  replevin,  F.  763, 
vj  ii,  268 

of  justification  of  sureties  in  replevin,  F. 
764,  V.  ii,  264 

of  motion  for  survey,  F.  1811,  v.  ii,  665 

or  trial,  F.  1490,  v.  ii,  774 

same ;  of  demurrer,  F.  1483,  v.  ii,  769 

same ;  by  the  court,  F.  1605,  v.  li,  848 

same ;  before  referee,  F.  1696,  v.  ii,  883 

of  filing  of  bond  of  undertaking,  F.  222,  v. 
i,  495  ;  F.  500,  v.  ii,  8 

of  filing  of  undertaking  for  costs,  F.  4S3,  v. 
i,  864 
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{  motion  to  vacate  order  made  on  orlsinal 

petition,  F.  191,  v.i,  366 
of  motion  to  vacate  stay  of  proceedines.  F. 

209,y.i,449  . 

of  motion  to  vacate  proceedings  in  violation 

of  stay,  F.  210.  v.  i,  449 
of  execution  of  writ  of  inquiry,  F.  1464,  v. 

ii,  755 
Nanc  pro  tunc.    See  also  Amending,  F. 
{  114,  v.  i«i804  ' 

getting  leave  to  sue  after  suit  brought,  F. 

272,  &c.,  v.  i,  569 
Nuisance,  injunction  against,  F.  B42,  &c., 

V.  ii,  65 
order  for  judgment  in  action  for,  after  trial 

by  jury,  and  application  on  verdict  for 

equitable  relief,  F.  154T,  v.  ii,  818 
mode  of  trial  of  action  for,  v.  il,  818,  n  2 
judgment  for  damages  and  for  injunction, 

F:  1730,  V.  ii,  898 

Oatlis.    The  practice.    See  contents,  v.  i. 

230 
Forms.    See  list,  v.  i,  230 
who  may  administer  within  the  State,  v.  i, 

81;  without  it,  85 
to  merits  on  moving,  v.  i,  148 
to  reason  for  not  presenting  complaint,  F. 

510,  V.  ii,  46 
denying  collusion;  to  annex  to  a  bill  of  in- 
terpleader, F,  511,  V.  ii,  46 
of  a  receiver,  v.  ii,  202;  F.  704,  v.  ii,  206 
of  appraisers  of  property  attached,  F.  700, 

V.  il,  296 
same;  of  vessel,  F.  827,  v.  ii.  820 
of  jurors  on  claim  to  property  levied  on,  F. 

880,  V.  ii,  316 
of  witness  on  claim  to  property  levied  on, 

F.  821,  V.  ii,  317 
of  referee  on  special  reference  other  than  to 

make  partition  and  admeasure  dower,  F. 

1283,  V.  ii,  637 
of  witness  in  deposition,  F.  1386,  v.  ii,  700 
of  interpreter,  F.  1887.  v.ii,  700 
of  referee,  F.  1697,  v.  li,  884 
same;  or  commissioner,  in  dower,  F.  1775, 

v.  il,  920 
in  partition,  F.  1824,  v.  ii,  952 
Objecting  by  motion  or  by  pleading,  v.  i, 

lis 

Objections  to  receiver's  accounts,  F.  740, 
v.  ii,  239 
to  taxation,  F.  1564,  v.  ii,  824 
Obstructing  streams,  injunction  against, 

F.  548,  V.  ii,  66 
Obtaining  an  Injunction.    See  con- 
tents, V.  ii,81 
Forms.    See  list,  v.  ii,  31-38 
Ofibr  to  refer  claim  against  executor  or  ad- 
ministrator, F.  240,  V.  i,  525 
of  judgment.  Forms,  see  list,  v.  ii,  618 
to  liquidate  damages.  Forms,  see  v.  ii,  6-23 
Office,  injunction  against  usurping  and  tak- 
'     ing  fees,  F.  611,  v.  ii,  81  . 

Officer  may  obey  irregular  order,  v.  i,  443 
naming  in  action  In  official  or  special  ca- 
pacity, V.  i,  612  .     . 
amending  misnomer  or  misdescription,  v.  i, 

698 
injunction  against  acts  of,  F.  611,  &c.,  v.  u, 

82 
attachment    of  property    for    converting 

funds,  F.  788,  v.  ii,  294 
of  a  corporation  or  association,  order  to  ap- 
pear and  be  examined  at  instance  of  at- 
'    taching  creditor,  F.  808,  &c.,  v.  ii,  309 
how  suing  or  sued,  v.  ii,  432,  n. 
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substitution  of  successor  as  party,  F  1DS8 

V.  ii,  520  .- .  , 

substitution  of  as  a  party,  F.  1114a.  v.  ii.  638 

costs  when  sued  for  official  act,  F.  1553  1554 

V.  ii,  816 

Open  and  close  on  motion,  right  to,  v.  i. 

Opening  or  vacating  judgment.    See  list, 

V.  li,  975 
Order.    See  contents,  v.  i,  234 

— ,  in  general.  Forms,  see  list,  v.  i,  2S1 

to  show  cause  to  declare  action  abated,  un- 
less the  representatives  continue  it,  F. 
1096,  V.  ii,  626 

same  ;  declaring  action  abated,  F.  1097,  v. 
ii,  527 

to  show  cause,  requiring  executors  or  ad- 
ministrators of  deceased  defendant  to 
show  cause  why  action  should  not  con- 
tinue against  them.  F.  1083,  v.  ii.  516 

on  behalf  of  plaintiff  continuing  action 
against  surviving  defendants  on  the  death 
of  one,  or  directing  severance,  F.  1084,  v. 
ii,  517 

to  show  cause  on  behalf  of  defendant,  to 
continue  action  in  name  of  representa- 
tives of  deceased  plaintiff,  F.  1001),  v.  ii,  529 

on  motion  by  representative  of  deceased 
that  action 'be  continued  by  the  piaintiff, 
or  be  declared  abated,  F.  1 150,  v.  ii.  655 

by  consent,  substituting  executors  without 
prejudice  to  proceedings  already  had,  F. 
1167,  v  ii.570 

that  one  action  abide  the  event  of  another, 
F.  1185,  V.  ii,  582 

for  adjjurnment  of  contested  motion  at 
special  term  to  chambers,  F.  56,  v.  i,  214 

for  adjournment  of  motion  for  further  pre- 
paration, &c.,  F.  57,  V.  i,  215 

as  an  adjudication,  V.  i,  441 

to  amend  report  of  referee  by  cancelling 
and  interlineation,  F.  24,  v.  i,  60 

after  trial,  granting  leave  to  amend  com- 
plaint to  conform  to  the  proofs,  i  .  1609,  v. 
li,  845 

amending  previous  affidavit  to  meet  an  ob- 
jection, F.,  62,  v.  i,  217 

amending  undertaking  at  instance  of  party 
giving  It,  or  of  sureties,  F.  225,  v.  i,  496 

amending  summons,  or  summons  and  com- 
plaint, as  to  names,  &c.,  F.  881,  v.  i,  704 

to  annex  by  amendment  an  omitted  clause 
in  order  of  reference  in  foreclosure,  F.  23, 
V.  i,  60 

that  amendment  be  deemed  to  have  been 
made,  F.  1132,  v.  ii,  545 

on  the  minutes  allowing  amendment  on 
terms,  and  postponement  of  trial,  F.  1512, 
v.  ii,  787 

same;  on  trial  by  the  court,  F.  1607b,  v.  ii, 
844 

allowing  next  friend  to  sue  to  annul  mar- 
riage, F.  939,  v.ii,  4  9 

for  restitution  after  apjieal,  F.  1888,  v.  ii, 
980 

granting  leave  to  appeal  to  Court  of  Ap- 
peals in  action  originating  in  inferior 
court,  or  from  a  judgment  or  a  new  trial 
order  involving  less  than  $500,  F.  1910,  v. 
ii,  994 

granting  heir,  executor,  &c.,  of  deceased 

party  leave  to  appeal  or  to  move  against 

final  judgment  for  error  in  fact,  F.  1911, 

v.ii,  995 

for  stay  on  giving  security  on  appeal,  F. 

1922,  v.  ii.  Tool 
allowing  new  notice  of  justification  or  new 
undertaking  on  appeal,  F.  1925,  v.  ii,  IOCS 
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dismissing  appeal  or  vacating^  stay^  F.  1926, 
V.  ii,  1004 

to  show  cause  against  stay  pending  appeal, 
F.  1928,  V.  ii,  1005 

for  stay  pending  appeal,  F.  1929,  v.  ii,  1005 

appointing  receiver  to  pay  taxes,  &c.,  pend- 
ing appeal  after  judgment  affecting  title, 
F,  1980,  V.  li,  1006 

to  show  cause  why  judgment  lien  should 
not  be  suspended  on  appeal,  F.  1988,  t.  ii, 
1008 

compelling  the  substitution  of  representa- 
tive of  deceased  adverse  party  on  appeal, 
F.  1986,  V.  ii,  1010 

substituting  personal  representative  of  par- 
ty dying  after  appeal,  F,  1988,  v.  ii,  1012 

substituting  parties  on  appeal,  by  consent, 
F.  1940,  V.  ii,  1018 

to  show  cause  why  judgment  or  order 
should  not  be  reversed,  &c.,  where  party 
dies  after  appeal,  and  no  substitution  has 
been  had,  F.  1942,  v.  ii,  1014 

dismissing  appeal,  F.  1947,  v.  ii,  lOlT 

of  affirmance  on  appeal,  F.  1948,  &c.,  v.  ii, 
1018 

to  modify  judgment  or  order,  and  affirm  as 
modified,  F.  1954,  v.  ii,  1019 

of  reversal  on  appeal,  F.  1955,  &c.,  v,  ii, 
1020 

amending-  General  Term  order  so  as  to  show 
that  reversal  was  on  question  of  fact,  F. 
3959,  V.  ii,  1021      ' 

for  judgment,  on  appeal  from  a  judgment 
and  irom  an  order  for  allowance,  F.  1960, 
V.  ii,  1022 

for  judgment,  on  appeal  by  both  parties,  F. 
1961,  V.  ii,  1022 

of  General  Term  reversing  order  on  demur- 
rer, F.  1964.  V.  ii,  1024 

returning  remittitur  to  Court  of  Appeals, 
and  staying  action  on  undertaking,  F. 
1971,  V.  11,1029 

for  stay  p-nding  motion  for  reargument,  F. 
1970,  V.  ii,  1029 

for  reargument  of  appeal,  F.  1978,  v.  ii,  1030 

transferring  cause  on  appeal  to  another  de- 
partment, F.  1974,  V.  ii,  1031 

for  judgment  below  on  remittitur,  F.  1978, 
V.  ii,  1084 

(by  jud^e)  for  arrest  (for  all  cases  except 
replevin  and  ne  exeat),  F.  893,  v,  ii,  873 

of  arrest,  by  the  court  {ne  exeat),  F,  896,  v. 
ii,  877 

of  arrest  in  replevin,  F.  900,  v.  ii,  881 

allowing  amendment  of  complaint  by  add- 
ing allegation  of  ground  of  arrest,  F,  901, 
V.  li,  882 

to  show  cause  why  order  of  arrest  should 
not  be  vacated  or  bail  reduced,  or  secur- 
ity increased,  F.  903,  v.  ii,  885,  n. 

vacating  order  of  arrest,  F.  905,  v.  ii,  887 

denying  motion  to  vacate  order  of  arrest,  on 
terms,  F.  906,  v.  ii,  389 

for  increase  of  security  on  part  of  plaintiff 
on  arrest,  F.  903,  v.  li,  390 

to  show  cause  on  affidavit  to  move  to  dis- 
charge person  of  unsound  mind,  or  infant 
under  fourteen,  F.  911,  v,  ii,  891 

discharging^  from  arrest  privileged  person, 
infant,  idiot,  or  person  of  unsound  mind, 
F.  912,  V.  ii,  392 

to  show  cause  for  supersedeas  of  arrest,  F. 
926,  V.  ii,  399 

for  writ -of  assistance^  F.  2069,  v.  ii,  1110 

requiring  sheriff  to  make  return  to  attach- 
ment ^Y.1%'%^  v.  ii,297 

to  show  cause  on  affidavit  of  attorney  why  i 
debtor  uader  attachment  should  not  ex-  i 
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hibit  contents  of  his  safe,  F.  796,  v.  ii, 
299 

under  attachment  that  debtor  open  safe  de- 
posit box,  F.  797,  V.  ii,  800 

to  appear  and  be  examined  as  to  property 
of  debtor  under  attachment,  F.  8U7,  v.  ii, 
808 

appointing  ap^praisers  of  domestic  or  for- 
eign vessel  attached,  F.  825,  v.  ii,  319 

releasing  domestic  vessel  attached,  F,  829, 
V.  ii,  821 

same;  foreign  vessel,  F.  881,  v.  ii,  833 

for  sale  of  foreign  vessel  attached  where 
plaintiff's  undertaking  has  not  been  dis- 
charged, nor  he  is  indemnified,  F.  884,  v. 
ii,  S2l» 

for  sale  of  property  that  is  perishable  or  ex- 
pensive to  keep,  F.  889,  v.  ii,  827 

that  sheriff  pay  into  court  proceeds  made 
on  attachment,  F.  840,  v.  ii,  828 

that  sheriff  pay  over  to  defendant  or  his  as- 
signee surplus  proceeds  of  attachment,  F. 
841,  v.  ii,  828 

to  show  cause  on  original  papers,  or  fresh 
papers,  or  both,  why  attachment  should 
not  be  vacated  or  modified,  or  security 
increased,  F.  844,  v.  ii,  834;  see  also  F. 
846,  &c.,  V.  ii,8S6 

vacating  attachment,  F.  864,  v.  ii,  342 

discharging  attached,  property  on  security 
being  §iven,  F.  867,  v.  ii,  8^ 

discharging  attachment  as  to  partnership 
fund,  F.  872.  v.  ii,  350 

cancelling  notice  of  pendency  of  action  and 
attachment  of  real  property,  F.  874,  v.  ii, 
852 

taxing  sheriff's  fees  on  attachment,  F.  876, 
V.  ii,  352 

that  attorney  disclose  his  client's  address, 
F.  1072,  V.  ii,  500 

staying  ejectment  till  attorney  produces 
authority,  F.  1170,  v.  ii,  572 

ofsubstitutionofattomeys,F.  1172,  V,  ii,57S 

condition  of  paying  displaced  atiomey,  F, 
1178,  V.  ii,  578 

condition  that  security  be  given,  and  direc- 
tion for  relerence,  F.  1174,  v.  ii,  573 

direction  for  delivery  of  papers,  &c.,  F.  1175, 
v.  ii,  574 

condition  to  stipulate  for  lien  of  judgment, 
F.  1176.  V.  ii,  574  ■■ 

to  show  cause  against  setting  aside  satisfac- 
tion of  judgment,  and  leave  to  prosecute 
for  protection  of  attorney's  iien,  F.  1180, 
V.  ii,  577 

on  motion  of  client,  referring  question  be- 
tween attorney  and  client,  F.  1181,  v.  ii, 
677 

that  an  attorney  of  a  non-resident  pay  costs 
of  an  action,  F.  2073,  V.  ii,  1118 

reducing  amount  of  bail ^  F.  907,  v.  ii,  889 

exonerating  bail  who  have  surreodered,  F. 
O^n,  v.  ii,402 

giving  bail  leave  to  surrender  after  answen 
F.  938,  V.  ii,  408 

exonerating  ball  on  death  or  imprisonment 
of  principal,  F.  987,  v.  ii,  405 

to  furnish  a  bill  of  particulars  (general 
Form),  F.  10-29,  v.  ii,472 

in  the  alternative,  to  serve  a  bill  of  particu- 
lars  or  show  cause,  F.  lOSO,  v.  ii,  478 

(peremptory)  to  serve  bill  of  particulars, 
after  default  under  alternative  order,.  F. 
1038,  V.  ii,  475 

for  further  account  or  further  bill  of  partic- 
ulars, F.  1048,  V,  ii,  478 

precluding  evidence  at  the  trial  for  defect 
of  particulars,  F.  1045,  v.  ii,  479 
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strikinff  out  complaint  or  pounter-claim  for 
not  obeying  order  for  account  or  particu- 
lar-!, F.  1048.  V.  li,  48j  ^ 

requiring  ion  ^  as  a  condition,  v.  i,  61 

giving  Dreferenca  on  tlie  calendar^  F.  1260, 
V.  ii  63i)  ' 

to  show  c  use  to  cancel  a  iudprment  after 
disclmrge  of  deotor,  F.  l-^Ss,  v.  ii,  987 

on  bankrupt's  or  insolvent's  motion  to  can- 
cel judgment,  K.  1899,  V.  ii,  983 

denying  motion  to  cancel,  but  without  prej- 
udice. F.  19)1,  V.  ii,  988 

consolidatitig^cXv\Xi%^  K.  1184.  v.  ii,  581 

canceLmg  notice  of  pendency,  F.  5U8,  v.  ii, 

summarily  convicting  and  committing  for 
criminal  contempt  in  immediate  view  and 
presence,  F.  1186,  v  ii,  584 

convicting  for  contempt  in  disorderly  inter- 
ruption, F.  1187,  V.  ii,  685 

by  judge  or  referee,  returnable  before  him- 
self or  before  the  court,  that  accused  show 
cause  why  he  should  not  be  punished  for 
contempt, -F.  1192,  v.  ii,  587 

convicting  of  contempt,  fining  for  indem- 
nity of  injured  party,  and  committing  till 
paid,  F.  1195,  v.  ii,  ^8 

convicting  for  contempt,  and  fining  for  pun- 
ishment, and  for  costs  and  expenses,  F. 
1196,  V.  ii,  589 

of  reference  to  ascertain  measure  of  fine  for 
contempt  for  indemnity  of  complainant, 
F.  119T,  V.  ii,  590 

for  attachment  for  contempt,  F.  1199,  v.  ii, 
691 

same;  in  disregarding  order  to  submit  to 
examination  before  trial,  F.  1202,  v.  ii,  592 

same;  to  bring  witness  before  sherifE's  jury, 
F.  1206,  V.  11,  596 

by  court,  or  judge,  or  referee,  that  interrog- 

'  atories  be  filed  in  proceedings  for  con- 
tempt, F.  1209,  V.  ii,  598 

of  reference  as  to  contempt,  F.  1213,  v.  ii, 
600 

coavicting  of  contempt  (after  attachment), 
and  directing  commitment,  F.  1214,  v.  ii, 
600 

to  show  cause  why  attorney  should  not  pay 
over  to  his  client  or  be  punished  tor  con 
tempt,  F.  1216,  v.  ii,  602 

for  summary  commitment  for  not  paying 
money  as  ordered,  F.  1220,  v.  ii,  606 

to  show  cause  (before  court)  why  accused 
should  not  be  punisbed  for  contempt  in 
not  paying  pursuant  to  order  or  judg- 
ment, F.  1222,  V.  ii,  607 

granting  leave  to  stockholder  or  creditor  to 
commence  action  for  dissolution  of  cor- 
poration, F.  699,  V.  ii,  199 

enjoining  creditors  from  suing  corporation 
pending  action  for  sequestration  or  disso- 
fuUon,  &c.,  F.  700,  v.  ii,  200 

that  creditors  of  corporation  exhibitclaims, 
F.  718,  V.  ii,  -lIX 

for  trial  to  prevent  summary  judgment 
against  corporation  in  action  for  damages 
fornon-paymentof  note  or  other  evidence 
ofdebt,  F.  986,  V.  ii,  449 

granting  leave  to  proceed  against  receiver 
of  dissolved  corporation,  F.1092,  v.  ii,  528 

to  show  cause  why  costs  should  not  be  set 
oflF  against  each  other,  F.  1291,  v.  ii,  643 

setting  off  costs  against  each  other,  F.  1292, 
V.  ii,  643 

staving  proceedings  until  costs  of  former 
cause  are  paid,  F.  1295,  v.  ii,  64T 

to  show  cause  against  costs,  allowances,  re- 
tajBtion,  &c.,  F.  1555,  v.  ii,  816 
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toi  allowance  in  addition  to  costs,  F.  1556, 

V.  ii,  817  ^ 

allowing  costs  in  judgment  against  execu- 
tor or  administrator  to  be  paid  out  of  the 

estate,  F.  1557,  *v.  ii,  817 
same ;  to  be  charged  upon  him  personallv, 

F.  1588,  V.  ii,  818 
allowing  taxation  of  stenographer's  fees  as 

disbursements,  F.  1659,  v.  ii,  819 
on  motion  for  retaxation,  F.  1666,  v.  ii,  824 
that  a  third  person  pay  the  costs  of  an  ac- 
tion, F.  2072,  V.  ii,1118 
by  the  court  for  judgment  on  default,  F. 

1459,  V.  ii,  753 
of  reference  to  take  proofs  before  personal 

judgment  on  default  after  service  by  pub- 
lication, F.  1468,  v.  ii,  753 
for  judgment  on  default  where  summons 

was  served  by  publication,  F.  1470,  v.  ii, 

759 
to  show  cause  against  taking  judgment  on 

failure  to  rebly  or  demur  to  answer,  F. 

1480,  V.  ii,  766    - 
for  judgment  for  want  of  reply  or  demurrer 

to  counter-claim,  F.  1481,  v.  ii,  767 
that  clerk  deliver  a  conveyance,  &c.,  dt- 

fositedm  court,  F.  2070,  v.  ii,  1111 
to  take  deposition  for  use  on  a  motion,  F.  40, 

V.  i,  207 
to  take  depositions  without  the  State,'  See 

list,  V.  ii,  682 
to  show  cause  against  issue  of  commission 

to  take  deposition  without  the  State,  F. 

1852,  V.  ii,  687 
for  commission  to  take  deposition  without 

State,  F.  1858-1360,  v.  ii,  688;  F.  1364,  v. 

ii,  692 
to  show  cause  why  witness  in  deposition 

should  not  be  cross-examined  orally,  F. 

1361,  v.  ii,  690 

—  order  absolute  thereon,  F.  1363,  v.  ii,  691 
to  show  cause  against  suppressing  deposi- 
tion, F.  1396-1406,  V.  ii,  705,  &c. 

—  order  absolute  thereon,  F.  1407,  v.  ii, 
707 

to  show  cause  against  issue  of  open  com- 
mission or  order  to  take  deposition,  F, 

1409,  V.  ii,  709  . 

for  open  commission  to  take  deposition,  F. 

1410,  v.ii,  7)0 

to  take  deposition  of  witness  to  be  produced 
without  the  Slate,  before  a  person  agreed 
on,  ajudge,  &c.,  F.  1411,  v.ii,  711 

to  take  deposition  of  a  witness  conditional- 
ly (de  bene  esse),  F.  1417,  v.  ii,  716 

to  show  cause,  direction  in  modifying  the 
time  of  return,  F.  130,  v.  i,  818 

of  discontinuance  on  consent,  F.  1224,  v.  vt, 
609 

discontinuing  action  on  motion  (general 
Form),  F.  1126,  v.  ii,  610 

to  stiow  cause  against  granting  leave  to  dis- 
continue, F.  1225,  V.  ii,  610 

to  make  discovery  of  documents  or  show 
cause,  F.  1314,  v.  ii,  663 

absolute  for  discovery  and  insp^tion  (short 
Form),  F.  1316,  v.  li,  665 

to  show  cause  why  action  should  not  be 
dismissed,  F.  1237.  v.  ii,  614 

dismissing  action  without  trial,  F.  1238,  v. 
ii,  614 

absolute  dismissing  action  after  conditional 
dismissal,  F.  1239,  v.  ii,  615 

dismissing  action  for  redemption,  F.  1860, 
V.  ii,  968 

directing  reference  as  to  counsel  fees  or 
alimony,  or  both,  &c,,  in  divorce^  F,  ^&^ 
v.ii,  412 
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to  show  cause  for  alimony,  &c.,  F.  942,  v.  ii, 
412 

to  pay  alimony  and  costs,  F,  944,  945,  v.  ii, 
413 

for  sequestration  and  receiver  in  divorce 
proceedings,  F.  949,  v.  ii,  414 

to  show  cause  why  husband  should  not  be 
attached  for  contempt  on  not  paying  ali- 
mony, &c.,  F.  950,  V.  ii,  415 

same;  why  his  pleading  should  not  be 
stricken  out  for  failure  to  pay  alimony, 
&c.,  F.  952,  V.  ii,  416 

to  show  cause  in  divorce  why  plaintiff 
should  not  have  custody  of  children,  and 
,  meanwhile  forbidding  their  removal,  and 
allowing  plaintiff  to  see  them,  F.954,v.  ii, 
417 

in  divorce  confiding  the  custody  of  children 
to  mother,  F.  955,  V.  ii,  418 

of  reference  before  judgment  after  default 
in  divorce,  F.  1748,  v.  li,  906 

.  of  reference  to  try  issues  in  divorce,  F.  1749, 
V.  ii,  907 

for  jury  trial  of  issues  in  divorce,  where 
previous  motion  therefor  had  been  de- 
nied, F.  1T50,  V.  ii,  908 

allowmg  alleged  paramour  to  take  part  on 
the  trial,  F.  1752,  v.  ii,  910 

to  show  cause  against  confirming  report  of 
referee  and  for  judgment  of  divorce,  F. 
1764,  V.  ii,  911 

for  judgment  of  divorce  on  report  of  ref- 
eree, T.  1765,  V.  ii,  912 

allowing  defendant  in  divorce  leave  to  mar- 
ry again,  F.  1770,  v.  ii,  916 

vacating  judgment  of  divorce,  and  allowing 
defendant  to  defend,  F.  1890,  v.  ii,  981 

of  reference  before  interlocutory  judgment 
for  dower,  F.  1772,  v.  ii,  918 

for  interlocutory  judgment  (after  hearing 
by  the  court)  to  admeasure  dower,  F. 
1778,  V.  ii,  919 

to  show  cause  to  confirm  report  admeasur- 
ing dower,  F.  1777,  v.  li.  922 

—  order  thereon,  F.  1778,  v.  ii,  922 

to  show  cause  for  leave  to  pay  widow  a 
gross  sum,  F.  17P1,  v.  ii,  924 

for  final  judgment  upon  sale  to  pay  dower, 
F.  1783,  V.  ii,  926 

that  plaintiff  e/eci  between  arrest  and  at- 
tachment, F.  500a,  V.  ii,  11 

that  plaintiff  elect  between  several  actions, 
F.  1241,  V.  ii,  617 

clause  in,  directing  its  entry  in  another 
county,  or  nunc  pro  tunc,  or  both,  F.  114, 
V.  i,  804  _ 

{ex~parte^  tor  examination  of  a  party  or 
witness  in  an  expected  action,  F.  265,  v,  i, 

same  (on  notice  or  after  order  to  show 
cause),  F.  257,  v.i,  642 

that  party,  or  officer  of  corporationTparty, 
submit  to  examination  before  trial,  F, 
18S0,  V.  ii,  672 

to  show  cause  why  expected  party  or  wit- 
ness in  an  anticipated  action  should  not 
be  examined,  F.  256,  v,  i,  642 

that  exceptions  be  heard  at  General  Term, 
F.  1585,  V.  ii,  808 

for  time  to  prepare  a  case  or  exceptions, 
with  sUy,  F.  1539,  v.  ii,  805 

settling  case  (or  exceptions)  and  directing 
it  toT)e  filed,  F.  1544,  v.  ii,  811 

giving  leave  to  file  and  serve  excerptions, 
anamake  case,  nunc  pro  tunc,  F,  1616,  v. 
ii,  852 

granting  leave  to  issue  execution  for  pos- 
session of  realty  after  death  of  party  i 
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against  whom  judgment  was  had,  F.  1982, 
V.  ii,  1039 

granting  leave  to  issue  execution  after  lapse 
of  five  years,  F.  19S6,  v.  ii,  1043 

directing  execution  against  property  of  a 
judgment-debtor,  having  died  after  judg- 
ment, F.  1990,  V.  ii,  1048 

of  surrogate  allowing  execution  against  ex- 
ecutor or  administrator  as  such,  F.  1998, 
V.  ii,  1056 

staying  sheriff  from  removing  property  or 
releasing  levy,  F.  2027,  v.  ii,  10>0 

granting  sheriff  extension  of  time  to  return 
conflicting  executions,  &c.,  F.  2029,  v.  ii, 
1084 

vacating  body  execution  on  condition  of 
stipulation  not  to  sue,  or.  in  default  there- 
of, execution  to  stand  amended  nunc  pro 
tunc,  F,  20-34,  V.  ii,  1090 

discharging  from  execution  a  debtor  who 
has  been  discharged  from  his  debts,  F. 
2036,  V.  ii,  1092 

of  surrogate  that  executor,  or  administrator 
render  an  intermediate  account  (under  iV. 
v.  Code  Civ.  Pro.,  S  2278,  subd.  1  and  2), 
F.  1997,  V.  ii,  1065 

extending  iifite  for  service,  F.  201,  v,  i,  432 

same:  of  complaint,  F.  980,  v.  11,445 

to  show  cause  to  enlarge  time  to  plead,  F. 
982,  V.  ii.  447 

extending  time  to  plead,  &c.,  F.  9S3,  v.  ii,  447 

of  reference  to  take  proof  of  amount  due  in 
foreclosure,  F.  1474- 1478,  v.  ii,  768,  &c. 

to  show  cause  to  have  reference  for  surplus 
money,  F.  1798,  v.  ii,  98S 

of  reference  of  ctaims  to  surplus  moneys, 
I".  1800,  V.  ii,  939 

(final)  as  to  surplus,  F.  1803,  v.  ii,  940 

^^  VL^\^X  furtker  order  oi  Mix&  court,"  mean- 
ing of,  V.  i,  441 

on  petition  for  further  directions  after 
judgment,  F.  1892,  v.  ii.  9S8 

appointing  p:«arrfza«  ad  litem  for  infant 
plaintiff,  Y.  299,  v.  i,  586 

same;  defendant,  F.  445,  v.  i,  830 
.  appointing  guardian  adlitem  for  defendant, 
unless  the  defendant  applies  within  a  lim- 
ited time,  F.  449,  v  i,  834 

absolute,  appointing  guardian  ad  litem  for 
infant  defendant,  F.  451,  v.  i,  8-^5 

confirming  service  on  infant  defendant,  and 
reappointing  guardian  adlitem,  nUTicpro 
tunc,  F.  464,  V.  i,  838 

that  irregular  judgment  against  infant  de- 
fendant stand  confirmed,  F.  455,  v.  i,  889 

of  injunction.     See  list,  v.  ii,  82 

to  show  cause  why  injunction  should  not 
be  continued,  F.  516,  v,  ii,  50 

denying  motion  for  injunction  without 
prejudice,  F.  531,  v.  ii,  (i8 

dissolving  injunction,  v.  ii,  101 

vacating  ex^parte  an  injunction  granted 
ex-parte,  F.  640,  v.  ii,  105 

to  show  cause  why  injunction  should  not  be 
vacated  or  modified,  F.  641,  v.  ii,  107 

granting  or  denying  motion  (on  notice  or 
motion  to  show  cause)  to  vacate  or  modi- 
fy injunction,  F.  643-615,  v.  ii,  108, 109 

of  reference,  or  for  writ  of  incfuiry  to  ascer- 
tain damages  caused  by  injunction.  F.648. 
v.  ii,112  .     "^ 

to  show  cause  why  receiver  should  not  be 
appointed,  with  injunction  (general 
Form  I,  F.  653,  v.  ii,  144 

to  show  cause  for  interpleader,  F.  llOf.  v. 
ii,582 

of  interpleader  (short  Form)  allowing  ao- 
swer,  F.  1107,  v.  ii,  683 
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another  Form  requiring  plaintiff  to  serve  a 
complaint,  F.  1108,  v,iiBS4 

another  Form,  discharging  defendant  with- 
in"!! p  f  iS.""°S  fe  '^°^^  °f  interplead- 
ing. F.  1109,  V.  11,  684 

^noflier  Form,  in  foreclosure,  F.  1110,  v.  ii, 

of  interpleadei-,  on  delivery  of  specific 
P^P^i-'y  and  appoinUng  receiver,  T.  1111, 

to  show  cause  why  plaintiffs  in  two  causes 
should  not  interplead,  F.  1114,  v.  ii  53T 

to  show  cause  against  settling  issues  for 
trial  by  jury,  F.  1697,  v.  ii,  888 

refusing  to  strike  from  calendar,  but  direct- 
ing that  issues  be  settled  for  trial  bv  iurv 
F,  1599,  V.  li,  889  Jjuy. 

settling  issues  and  directing  their  trial  bv 
jury,  F.  1603,  v.  ii.  841  ^ 

of  reference  to  settle  issues,  F.  1604,  v.  ii, 

aiat  certain  issues  be  tried  before  others 
F.  1607,  V.  ii,  848 

setting  aside  issues  already  tried,  and  di- 
recting a  new  settlement  by  a  referee.  F 
1647.  V  ii,  862 

of  a  judge  transferring  a  motion  to  another 
judge,  F.  53,  v.  i.  213 

to  show  cause  (by  court)  why  judge's  or- 
der should  not  be  modified.  F.  145  v  i 
320  '  '     .  ' 

for  judgment  for  sum  admitted  by  the  an- 
swer to  be  due,  F.  1065,  v,  ii,  496 

for  judgment  by  the  court,  on  admitted 
cause  of  action,  less  admitted  counter- 
claim, F.  1068,  V.  ii,  497 

for  judgment  on  a  frivolous  pleading.  F. 
1070,  V.  ii,  498 

/with  leave  to  amend,  F.  1071,  v.  ii,  499 
for  judgment  for  special  relief,  F.  1460-1462, 
v.  ii,  753,  754 
for  final  judgment  on  demurrer,  F.  1489,  v. 

ii,  773 
for  judgment  after  verdict  and  reservation 
for  further  consideration,  F.  1546,  v.  ii,  813 
for  judgment  after  trial  by  jury  and  appli- 
cation on  verdict  for  equitable  relief  (in 
nuisance).  F.  1547.  v.  ii,  813 
compelling  entry  of  judgment,  F.  1548,  v. 

ii,  814 
for  interlocutory  judgment  denying  equi- 
table relief,  and  retaining  action  for  dam- 
ages, F.  1642,  V.  ii,  869 
for  judgment  on  motion,  on  trial  by  the 
court,  aided  by  verdict  determining  all 
the  issues,  F.  1643.  v.  ii,  860 
to  show  cause  for  order  amending  judgment 

or  correcting  record,  F.  1862,  v.  ii,  969- 
•ainending  judgment,  F.  1863-1870,  v.  ii,  970, 

&c. 
vacating  a  judgment  and  resettling  findings, 

F.  1871,  V.  ii,973 
setting  aside  judgment  at  the  instance  of  a 
subsequent  bnnit  fide  purchaser  or  mort- 
gagee, F.  1891,  V.  ii,  982 
setting  off  judgments,  F.  1897,  v.  ii,  9,S7 
on  bankrupt's  or  insolvent's   motion    for 
perpetual  stay  on  judgment,  F.  1900,  v.  ii, 

to  show  cause  on  complaint  in  j'udgment' 

creditor's  action  to  sequestrate  corporate 

property,  F.  691,  692,  v.  ii,  192. 198 

for  a  special  or  struck  j'ury^  F.  1505,  v.  ii, 

■       783 

at  a  special  term  transferring  cause  to  be 

tried  before  a  Jury,  F.  1507,  v.  ii,  784 
•  on  consent  for  the  trial  of  issues  by  a  "jury, 
F.  1509,  V.  ii,  7S5  ( 
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to  show  cause  why  party  should  not  have 
leave  to  submit  additional  affidavit  and 
thereupon  have  reargument,  F.  135,  v  i 
816  '   ' 

giving  plaintiff  in  attachment  leave  to  sue 
in  name  of  sheriff  and  himself,  F.  ii59  v 
1, 547  ' 

of  surrogate  for  action  on  bond  of  executor 
administrator,  &c.,  F.  266,  v.  i,  564 

that  bond  or  undertaking  be  delivered  ud 
to  be  sued,  F.  262,  v.  i,  649 

granting  leave  to  sue  on  official  bond.  F 
264.  V.  1,  562  I 

to  show  cause  why  leave  should  not  be 
granted  to  sue  for  deficiency,  F.  270,  v.  i, 

order  thereon,  F.  271,  v.  i,  658 

to  show  cause  why  leave  for  deficiency  in 
foreclosure  should  not  be  granted  after 
suit  brought  without  it,  F.  272,  v.  i,  669 

order  thereon,  F.  278,  v.  i,  659 

to  show  cause  on  petition  for  leave  to  sue 
on  judgment  in  another  court,  F.  277,  v. 

granting  leave  to  sue  on  a  judgment,  F.  273 

V.  i,  564  ' 

giving  leave  to  sue  a  lunatic,  &c.,  F.  280  v 

i,565 
of  surrogate  giving  infant  leave  to  bring 

partition,  F.  282,  v  i,  568 
giving  leave  to  prosecute  as  a  poor  persbn. 
F.  282,  v.  i,  672  ■  H        H  , 

for  reference  of  petition  for  leave  to  prose- 
cute as  a  poor  person,  F.  286,  v.  i,  673 
denying  leave  to  prosecute  as  a  poor  per- 
son, F.  287,  V.  i,  673  ■-       t-         , 
giving  receiver  or  other  trustee  leave  to 

sue.  F.  291,  V.  i,  677 
of  reference  of  petition  for  leave  to  sue  a 

receiver  or  other  trustee,  F.  295,  v.  i,  681 
releasing  part  of  property  from  judgment 

lie>i,  F.  1934,  v.  ii,  1008 
to  show  cause  against  motion  on  the  min- 
utes for  a  new  trial,  F.  1.525,  v.  ii,  794 
order  thereon,  F.  1526a,  v.  ii,  795 
granting  motion  (other  than  upon  the  min- 
utes) for  new  trial,  F.  1682,  v.  ii,  801 
granting  new  trial  unless  the  opposing  .'—r- 
ty  will  consent  to  reduce  his  verdict,  i . 
1533,  V.  ii,  802 
denying  motion  for  a  new  trial,  F.  1534,  v. 

ii,  802 
on    exceptions   heard   at   General    Term, 

granting-new  trial,  F.  1574,  v  ii,  804 
for  new  trial  in  ejectment,  F.  17S5,  v.  ii,  928 
to  show  cause  why  previous  order  opening 
default  should  not  be  declared  to  have 
been  waived,  F.  100,  v.  i,  801 
to  show  cause  to  move  to  open  default,  in- 
quest or  dismissal.  F.  1S77,  v.  ii.  978 
granting  or  denying  motion  to  open  de- 
fault, inquest,  dismissal    &c  ,    F.    1878- 
1889.  V.  ii,  979,  &c. 
granting  plaintiff  leave  to  add  formal  par- 
-  ties  (and  to  amend),  F.  1078,  v.  ii,  812 
that  an  unnecessary  party  be  struck  out,  F. 

1076,  V.  ii,  510 
for  leave  to  change  a  co  plaintiff  to  a  de- 
fendant, F  1076,  V.  ii,  611 
to  bring  in  new-born  infant,  F.  1080,  v.  ii, 

514 
for  leave  to  serve  a  Supplemental  complaint, 
bringing  in  as  an  additional  defendant  a 
thirfperson  who  has  assumed  defendant's 
obligations,  F.  1066,  v,  ii,  618 
allowing  judgment-creditor  to  come  in-as 
co-plamtiff  in  creditor's  action,'  F.  1151, 
v.ii,660 
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allowing  bondholders  to  intervene  as  co- 

plainciffs  in  trustee's  action  for  foreclos- 

urej  F.  lln.%  v.  ii.  660 
allowing  plaintiff  in  attachment  suit  to  join 

in  sheriff's  action  on  assets,  F.  1156,  v.  ii, 

661 
to   show  cause  why   legatee   should    not 

come  in  in  an  action  to  construe  a  will,  F. 

1159,  V.  ji,  f)(i4 
—  order  thereon.  F.  1160.  v.  ii,  564 
to  show  cause  why  ci  editor  should  not  be 

allowed  t6  come  in  after  expiration  of 
,  time  limited  in  action  for  dissolution  of 

corporation  or  creditor's  actioa,  F.  1161, 

V.  ii,  565 
to  show  cause  on  asking  leave  to  intervene, 

F.  1165,  V.  ii,  568 
giving  leave  to  intervene  (general  form),  F. 

1166,  V.  ii,  569 
of  reference  preliminary  to  judgment  for 

parfiiion^  or  sale,  F.  1808^1814,  v.  ii,  944, 

&c. 
of  referee  or  commissioner  to  make  parti- 
tion, F.  1824,  V,  ii.  952 
confirming  report  of  partition,  F.  1S28,  v.  ii, 

954 
in  partition  to  make  creditors  parties,  so  as 

to  proceed  to  sale,  F.  1835,  v.  ii,  957 
confirming  report  of  distribution  m  parti- 
tion, F.  IS57,  V.  ii.  96ti 
for  payment  of  admitted  claims,  on  securi- 
ty being  given  for  counterclaim,  F.  755, 

V.  ii,  250 
to  show  cause  why  sum  admitted  by  answer 

should  not  be  paid.  V.  1248,  v.  ii,  622 
allowing  money  to  be  paid  into  court,  F. 

1251,  V,  ii,  624 
to  show  caupe  why  money  in  court  should 

not  be  paid  over,  F.  I2fi(j,  v.  ii,  637 
for  payment  of  money  out  of  fund  in  court, 

F.  1257,  V.  ii,  627 
that  a  party  deliver  or  pay  into  court  mon- 
ey or  property  admitted  to  be  due  (or  for 

judgment  on  the  admission),  F.  764,  v.  ii, 

249 
to  show  cause  on  original  petition^  v.  i,  840; 

F.172,v.  i,352 
.t,  •  -  order  thereon,  v.  i,  348 
to  show  cause  on  a  petition  in  an  action,  F. 

163,  v  i,  347 
allowing  joint  petitioners  to  sever,  F.  175, 

V.  i,  854 
referring  original  petition,  F.  184,  v,  i,  859 
final,  or  decree  on  original  petition,  F.  189, 

X.  \  363 
on  appeal  reversing  order  made  on  the  pe- 
tition, F.  192,  V.  i,86G 
to  show  cause  why  place  of  trial  should 

not  be  changed,  with  stay  meanwhile,  F. 

1447jV.ii,.7^  ' 
changing  place  of  trial,  F.,1449,  v.  ii,  744 
that  cause  in  inferior  local  court  of  record 

be  tried  at  circuit  in  another  county,  F. 

1450.  V.  ii,  745 
that  pleadings^  &c.,  be  filed    or   deemed 

abandoned,  F.  990,  v.  ii,  4  ■! 
striking  out  amended  pleading,  F.  993,  v.  ii, 

454 
granting  leave  to  amend  a  pleading,  F.  995, 

V.  ii,  456 
granting   leave   to   serve  a  supplemental 

pleading,  F.  1028,  v.  ii,  467 
to  show  cause  why  a  party  should  not  have 

leave  to  serve  a  supplemental  pleading, 

F.  1022,  v.  ii,  467 
requiring  the  plaintiff  to  separately  state 

and  number  his  causes  of  action,  F.  1048, 

T.  ii,  482 
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that  pleading  be  made  more  definite  and    "^^ 
certain,  F,  1050,  v.  ii  488 
-  striking  out  pleading  for  refusal  to  obey  an 
order  of  court,  F.  1051,  v.  ii,  484 

striking  out  sham  answer  or  defense,  F. 
1054,  V.  ii,  457 

striking  out  irrelevant,  redundant,  or  scan- 
dalous matter  from  a  pleading,  F.  1056,  v. 
ii,  4b9 

striking  out  scandalous  and  impertinent 
matter,  F.  146, 147,  v.  1,  821,  322  ;  and  see 
p.  94 

requiring  election  between  several  counts 
setting  lorth  the  same  cause  of  action,  F. 
1059,  V.  ii,  491 

compelling  a  reply,  F.  1062,  v.  ii,  493 

to  show  cause  why  plaintiff  should  not  be 
allowed  to  sue  as  a  poor  person  [and  a 
previous  order  for  security  of  costs  be 
vacated^,  F.  459,  v.  i,  842 

allowing  infant  to  sue  as  a  poor  person, and 
vacating  previous  order  to  give  security 
for  costs,  F.  460,  v.  i,  &43 

vacating  leave  to  sue  as  poor  person,  F. 
468,  V.  i,  845 

postponing  trials  F.  1502,  v.  ii,  781 

discharging  from  arrest  in  violation  of 
privilege^  F.  1437,  v.  ii.  726 

that  party  under  examination  show  cause 
against  producing  books  referred  to  by 
him,  F.  1386,  v.  ii,  676 

absolute,  thereon,  F.  1887,  v.  ii,  676 

to  produce  documents  at  a  trial,  F.  1428,  v. 
ii,  722 

that  alternative  writ  of  prohibition  issue, 

F.  487,  V.  i.  820 
Ho  publish  summons  or  notice,  v.  i,  886 

to  show  cause  why  motion  should  not  be 
re-argued,  and  why  re-argument  should 
not  immediately  proceed,  with  stay  mean- 
while, F.  182,  V.  i,314 

to  show  cause  why  motion  should  not  be 
re-argued,  or  party  have  leave  to  renew, 
with  stay  meanwhile,  F.  136,  v.  i,  816 

to  show  cause  why  there  should  not  be  a 
re-argument  or  renewal,  or  a  stay  pend- 
ing appeal,  F.  137,  V.  i,  816  * 

appointing  receiver  (general  form),  F.  655, 
V.  ii,  14o 

of  reference  to  appoint  receiver  (general 
form),  F.  656,  v.  ii,  145 

same;  to  nominate,  F.  658,  v.  ii,  147 

confirming  referee's  report,  and  appointing 
receiver  accordingly,  F.  660,  v.  li,  149 

{ex'Parte)  appointing  temporary  receiver 
of  property  of  absentee  who  cannot  be 
personally  served,  F.  661,  v.  ii,  149 

appointing  receiver  .after  report,  findings, 
or  verdict,  on  a  trial  of  the  issues,  F.  662, 
V.  ii,  150 

appointing  receivers  after  appointment  in 
another  jurisdiction  of  a  receiver  claim- 
ing adversely,  F.  668,  664,  v.  ii.  151, 152 

for  receiver  of  specific  personal  property, 
F.  665,  V.  ii,  152 

of  reference  to  appoint  a  receiver  in  a  cred- 
itor's suit,  F.  666,  v.  ii,  153 

appointing  receiver  in  creditor's  action, 
with  usual  injunctionj  F.  667,  v.  ii,  155 

appointing  receiver  without  prejudice  to 
me  rights  of  prior  lienors,  and  with  op- 
tional leave  to  keep  down  charges,  F.  668, 
V.  ii,  158 

appointing  receiver  of  decedent's  estate,  F. 
669,  670,  V,  ii,  159, 160 

of  reference  to  appoint  receiver  of  an  es- 
tate, in  case  of  executors  or  administra- 
tors, F.  671,  v.ii,  168 
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appointius  receiver  of  rents  aud  profits  in 
foreclosure  or  other  action  affecting  real 
property,  witti  injunction  against  defend- 
ant, F.  674,  V.  ii,  167 

appointing  receiver  of  partnership  assets 
(short  form),  by  consent,  F.  677,  v.  ii,  17B 

a  fuller  form,  with  special  powers  and 
saving  clause  as  to  consent,  F.  678,  v.  ii, 

appointing  a  partner  receiver,  with  a  refer- 
ence to  appoint  some  other  person  if  he 
fail  to  qualify,  F.  679,  v.  ii,  ITS 
appointing  partner  receiver— referring  it  to 
a  referee  to  appoint  and  superintend  as- 
signment, F.  680,  V.  ii,  179 
the  same ;  made  pending  a  reference  for  an 

accounting,  F.  681,  v.  fi  180 
appointing,  as  receiver  of  partnership,  their 
assignee  for  benefit  of  creditors,  with 
full  directions,  F.  682,  v,  ii,  181 
authorizing  partner  to  continue  busines  af- 
ter assignment,  F.  68S,  v.  ii,  184 
appointing  managing  receiver  of  a.  joint 

business,  F.  684,  v.  ii,  185 
appointing  manager  of  a  mine,  F.  685,  v.  ii, 
186  ' 

to  show  cause  why  a  receiver  should  not  be 
appointed  at  suit  of  the  people  or  a  stock- 
holder, officer,  or  creditor,  for  miscon- 
duct of  directors,  &c.,  F.  687,  v.  ii,  188 
granting    injunction   against   corporation, 
and  appointing  receiver  of  property  be- 
cause of  misconduct  of  officers  (witn  sus- 
pension), F.  6S8,  V.  ii,  189 
appointing  receiver  in  judgment-creditor's 
action  to  sequestrate,  &c.  (short  form),  F. 
694,  V.  ii,  19S 
in    people's    action,    granting    injunction 
against   insolvent   corporation,  and  ap- 
pointing receiver  of  all  its  property,  F. 
896,  697.  V.  ii,  195. 196 
cancelling  receiver's  bond,  F,  708,  v.  ii,  206 
of  reference  to  effect  transfer  of  property 

to  receiver,  F.  705,  v.  ii,  208 
by  referee  that  defendant  deliver  and  con- 
vey to  receiver,  F.  708,  v.  ii,  209 
forbidding  any  interference  by  suit  against 
receiver,  &c. ,  except  to  enforce  pre-exist- 
ing liens,  F.  716,  v.  ii,  217 
giving  receiver  leave  to  sell,  F.  720,  v.  ii, 

223 
confirming  receiver's  sale,  F.  721,  v.  ii,  224 
that  purchaser  from  receiver  complete  his 

purchase,  F.  723,  v.  ii,  225 
sanctioning  receiver's  employment  of  coun- 
sel, F.  721,  v.  li,  236 
to  show  cause  why  receiver  should  not  pay 
or  deliver,  &c.,  with  stay  meanwhile,  F. 
732,  V.  ii,  231 
on  petition  or  motion  that  receiver  pay,  de- 
liver, sell,  &c.,  F.  783,  v.  ii,  232 
that  receiver  in  foreclosure  pay  over  sur- 
plus to  himself  as  mortgagee,  F.  735,  v.  ii, 
.     234 
of  reference  to  pass  receiver's  account,  F. 

739,  V.  ii,  238 
for  appointment  of  a  different  receiver,  F. 

748,  V.  ii,  241 
removing  receiver  and  appointing  substi- 
tute, F.  745,  V.  ii,  242 
same;  with  consent,  F.  747,  v.  ii,  248 
to  show  cause  why  receiver  should  not  be 

discharged,  F.  748,  v.  ii,  244 
—  order  thereon,  F.  749,  v.  ii,  245 
that  receiver  pay  over  to  his  successor,  F, 

751,v.  ii,246 
of  reference  to  take  testimony  in  prison,  F. 
267,  v.  1,843 


OvAxir— continued. 

of  reference  of  claim  against  decedent  F. 
316,  V.  i,  607 

referring  a  question,  not  arising  on  the 
pleadings,  to  hear  and  determine,  F.  1261 
V.  iij  682  ' 

referring  a  motion,  or  a  question  thereon. 
F.  1262,  V.  ii,  683  ' 

on  motion  to  confirm  report  on  special 
reference,  F.  1289,  v.  ii,  641 

sustaining  exceptions  to  referee's  report  on 
special  reference,  F.  1290,  v.  ii,'642 

of  reference  to  determine,  or  to  report  on 
specific  questions  pending  trial,  F.  164S- 
1651,  v.  ii,  863  ' 

of  reference  to  take  and  state  an  account 
before  judgment,  F,  1652-1661,  v.  ii,  864, 
&c. 

adjourning  motion  for  judgment,  and  di- 
recting reference  to  settle  form  of  judg- 
ment and  fix  allowances,  F.  1669,  v.  li. 
871  .  ,  , 

to  show  cause  against  referring  cause  for 

trial,  F.  1676,  v.  ii  877 
referring  cause  to  hear  and  determine.  F. 

1682-1637,  V.  ii,  879 
referring   the   cause,  without   motion,  F. 

1688,  V.  11,  881 
referring  cause,  by  consent,  F.  1695,  v.  ii, 

888  ' 

setting  aside  referee's  report,  F.  1708,  v.  ii. 

888  .  .         , 

to  show  cause  against  same,  F.  1708,  v.  ii. 
888 

to  show  cause  against  application  for  fur- 
ther findings  by  referee,  F.  1709,  v.  ii,  888 

—  order  thereon,  F.  1709,  v.  ii,  888 

for  stay  in  local  court,  to  enable  applicant 
to  move  Supreme  Court  for  removal  of 
cause,  F.  401,  v.  i,  781 

to  show  cause,  on  petition  for  removal  of 
an  action  from  a  superior  city  court  or 
county  court  to  the  Supreme  Court,  to 
change  the  place  of  trial,  F.  405,  v.  i,  734 

removing  cause  and  changing  place  of 
trial,  F.  407,  v.  i,  735 

denying  petition  for  removal,  F.  408,  v.i,  736 

for  removal,  on  consent,  F,  410,  v.  ij  787 

{ex-parie)  approving  bond  and  directing  • 
removal  of  cause  from  State  to  United 
States  court,  F.  423,  v.  i,  799 

to  show  cause  for  removal  of  cause,  F.  425, 
V.  i,  800 

(after  notice  or  order  to  show  cause)  re- 
moving cause  to  United  States  court,  F, 
436,  V.  1,  801 

directing  marshal  to  take  property  from  the 
possession  of  officer  of  the  State  court  on 
removal  of  cause,  F.  480,  v.  i,  805 

denying  motion  to  remand  from  United 
States  to  State  court,  and  to  vacate  order 
directing  marshal  to  take  property  from 
possession  of  officer  of  State  court,  F.  431, 
V.  i,  806 

remanding  cause  from  United  States  to 
State  court,  F.  432,  v.  i,  806 

reopening  cause  after  submission  to  court 
so  as  to  take  further  testimony,  F.  1608,  v. 
ii,  844 

to  set  aside  replevin  (claim  and  delivery), 

F.  767,  V.  ii,  ;!66 
for  possession,  when   proper,  instead  of 

judgment,  v.  ii,  248 
that  sheriff  take  and  deposit  or  deliver  when 
party  ordered  fails  to  do  so,  F.  756,  v.  ii, 
251 
for  receiver  unless  defendant  delivers  or 
deposits  property  pursuant  to  order  there- 
for, F.  757,  V.  ii,  251 
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to  show  ca,use  why  order  should  not  be  re- 
settled generally,  F.  119,  v.  i,  801 

for  resiituiion  (with  award  of  execution), 
F.  1969,  V.  ii,  1028 

confirming  judicial  sate,  F.  2058,  v.  ii,  1104 

directing  opening  of  judicial  sale,  F.  2061- 
2068,  V.  ii,  1106,  1107 

discharging  purchaser,  F.  2066,  v.  ii,  1108 

denying  purchaser's  motion  to  be  dis- 
charged, F.  2067,  V.  ii,  1109 

to  show  cause  why  security  yor  casts  should 
not  be  given,  F.  476,  v.  i,  859 

that  plaintiff  file  security  for  costs,  F.  477, 
V.  i,  860 

to  give  security  for  costs  or  to  show  cause ; 
old  form,  F.  478,  v.  i,  861 

another  Form  :  stay  unless  plaintiff  files 
security  for  all  costs,  F.  479,  v.  i,  S61 

that  complaint  be  dismissed  unless  plaintiff 
file  security  and  pay  costs  of  motion,  F. 
486,  V.  i,  866 

dismissing  action  for  failure  to  file  security 
or  to  pay  costs,  F.  487,  v.  i,  866 

for  substituted  service.  F.  838,  v.  i,  642 

for  service  by  publication,  &c.,  in  action 
affecting  specific  property,  F.  863,  v.  i, 
675 

same ;  against  non-resident  or  foreign  cor- 
poration, F.  862,  V.  i,  672 

same ;  in  divorce,  F.  864,  v.  i,  678 

same;  against  unknown  defendant,  F.  865, 
V.  i,  677 

same ;  against  one  whose  residence  cannot 
be  ascertained,  F.  366,  v.  i,  677 

same;  against  a  resident  who  has  departed 
or  conceals  himself,  F.  367,  v.  i,  677 

same;  against  an  adult  resident  absent  from 
the  United  States,  F.  868,  v.  i,  678 

same ;  to  save  case  from  Statute  of  Limita- 
tions, F.  869,  V.  i,  678 

for  service  on  convict  in  prison  without  the 
State,  F.  870,  v.  i,  679 

to  show  cause  why  summons  (or  its  serv- 
ice) should  not  be  set  aside,  with  exten- 
sion of  time  and  stay,  F.  397,  v.  i,  726 

to  show  cause  why  order  of  publication  or 
substituted  service  should  not  be  set 
aside,  F.  398,  v.  i,  727 

on  motion  to  set  aside  summons  where  ap- 
pearance was  special,  F,  399,  v.  i,  727 

for  severance  of  action  on  death  of  party, 
F.  1149,  V  ii,  553 

severing  ejectment  against  distinct  occu- 
pants, F.  1018,  v.  ii,464 

severing  action  against  defendants  several- 
ly liable  after  judgment  against  part,  F. 
1019,  v.  ii,  465 

tiiiA.slieriff  convey  property,  &c.,  F.  8071, 
V.  ii,  lUl 

to  show  cause  explained,  v.  i,  159 

to  show  cause  (general  form),  F.  48,  v.  i, 
209;  F.  491,v.nv8 

as  short  notice  of  action,  v.  i,  160 

allowing  further  papers  to  be  served  mean- 
while, F.  44,  V.  1,210 

of  judge  staying  proceedings  pending  mo- 
tion, F.  204,  V.  i,  446 

another;  shorter  form,  F.  205,  v.  i,  446 

of  court  or  judge  staying  proceedings  spe- 
cifically, F.  206,  V.  i,  ae 
■  staying  proceedings  in  the  cause  until  de- 
termination of  another  cause,  F.  1294,  v. 
ii,  646 

for  substitution  or  mailing,  F.  1179,  v.  ii, 
676 

substituting  public  officer's  successor,  F. 
1091,  V.  ii,  621 

granting  plaintiff  leave  to  continue  action 
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against  successors  in  interest  of  a  defend- 
ant, F.  1085,  V.  ii,  617 
to  show  cause  why  applicant  should  not  be 
substituted  for  a  party  already  named  in 
the  record,  F.  1147,  v.  ii,  648 

—  order  thereon,  F.  1128h,  &c.,  v.  ii,  544 
for  substituting  infant  heir  and  guardian 

ad  iiiem  to  prosecute  appeal  after  sole 
plaintiff's  death,  F.  1140,  v.  ii,  646 
to  show  cause  why  successor  in  admirtis- 
tration  of  trust  shall  not  continue  action 
brought  by  his  predecessor,  F.  1148,  v.  ii, 
649 

—  order  thereon,  F.  1144,  v.  ii,  550 

to  show  cause  why  indemnitors  should  not 
be  substituted  as  defendants  in  place  of 
sheriff,  F.  1147,  v.  ii,  652 

—  order  thereon,  F.  114S,  v.  ii,  562 
giving  leave  to  issue  supplemental  sum- 
mons, with  leave  also  to  amend  summons 
and  complaint,  F.  883,  v.  i,  706 

for  survey,  F.  1312,  v.  ii,  655 

to  show  cause  why  tijne  to  appear  and 
plead  should  not  be  extendecT  until  a:fter 
determination  of  appeal  involving  juris- 
dictional question,  F.  388,  v.  i,  715 

extending  time  to  appear  and  plead,  pend- 
ing appeal  as  to  jurisdiction,  K.  389,  v.  i, 
716 

that  nevi  undertaking  be  filed,  F.  228,  v.  i, 
497 

to  show  cause  why  order  should  not  be 
vacated,  F.  1.50, 151,  v.  i,  824 

same  ;  for  neglect  to  file  papers,  F.  154,  v. 
i,327 

to  stay  waste,  v.  ii,  40  ;  F.  629,  v.  ii,  87 

to  restrain  waste,  aifidavit  to  obtain,  F.  628, 
V.  ii,  66 

to  show  cause  why  defendant  may  not  with' 
draw  appearance,  F.  392,  v.  i,  717 

granting  leave  at  trial  to  withdraw  a  juror, 
&c.,F.  1613,  v.ii,  788 
Original  petltlone,  v.  i,  337;  F.  168,  v. 
i,  350 


Parent)  proceedings  for  service  by  publi- 
cation, &c.,  F.  861,  V.  i,  670 
Particulars,  bill  of.    See  list,  v.  ii,  469 
Parties*  leave  to  amend  as  to,  at  trial,  F. 
1614,  V.  ii,  788 

amending,  &c.,  in  respect  to  parties,  v.  i, 
695 

amending  summons  by  dropping  name  of, 
F.  213,  v.  i,  460 

in  action  on  bond,  v,  i,  64-66 

plaintiff's  proceedings  as  to  changes,  abate- 
ment, revival,  &c.,  bringing  in,  &c.  See 
list,  v.  ii,  607,  508 

defendant's  proceedings  in  similar  cases. 
See  list,  v.ii,  624, 526 

stipulation  consenting  to  change  of,  F.  378, 
V,  i,TOl 

practice  in  reference  to  changes,  v.  ii,  500 ; 
and  see  list,  p.  503 

recitals  of  changes  in  judgment,  F.  1570- 
1571,  V.  ii,  828;  same,  F.  3626-1629,  v.  ii, 
856 

creditor  allowed  to  intervene  and  object  to 
excessive  allowances,  F.  1871,  v.  ii,  972 

defect  o/^BS  ground  for  demurrer  to  com- 
plaint, F.  1002,  V.  ii,  469 

examination  to  ascertain  unknown  or  ad- 
ditional defendants,  v.  i,  684 
-Joining  and  severing  in  petitions,  v.  i.  841. 

joining  as  defendant  instead  of  plaintiff,  F. 
963,  V.  ii,  484 

policy  as  to  joining  in  pleading,  v.  ii,  458,  n. 
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affected  by  Us  pendens,  v.  ii  14 

""tm"'"^'  '"  '"'''''"  °^  °"*^'^'  F-  961.  V.  ii. 

order  ia. partition  to  malce  creditors  so  as 

to  proceed  to  sale,  J^.  1835,  v.  ii  957 
severance  of  actions,  v.  ii  464       ' 
application  of  stranger  to  come  in.    See 

contents,  v.  ii,  588 

'"iSi'-'^'""."^  °"  ^?P«*'-    See  list,  V.  ii, 
.  ??1;    Practice  stated  ;  see  p.  1009 
initials  of  names  in  summons,  v.  i,  611 
in  actions  on  undertakings,  v,  i  470 
V*?**""'  ^^^^°^  of  rules  as  to  affidavits, 


proceedings  peculiar  to.    See  list,  v.  ii,  941 
petition  oT  infant  or  guardian  for  leave  to 

iriK£:,F.i%\,v.  i,  fm 
same  ;  of  infant,  F.  202,  v.  i,  BS9 
leave  for  infant  to  brinji,  v.  i,  566 
order  of  surrogate  giving  infant  leave  to 

bring,  F.  282,  v.  i,  668 
personal  service  o/ summons  on  infant,  &c 
F.  326,  v.  i,  62S  '        ' 

same ;  on  insane,  F.  826,  v.  i,  628 
proceedings  for  service  by  publication,  F. 

355,  V.  i,  665 
notxe  to  annex  to  published  summons  F 

371,  V.  i,  680 
service  of  infant  resident,  but  absent.  F 

448-451,  v.i,  883,  &c.  ' 

notice  of  oiject  of  action  and  no  personal 

claim.  F.  329,  v.  i,  620 
order  appointing  ^gaarazaB  ad  litem  for  in- 
fant plaintifE.  F.  299,  v.  i,  586 
bond  of  guardian  nd  litem  for  infant  plaint- 
iff, F.S03,  v.  i,  589 
guardian  ad  litem  for  defendant,  v.  i,  824 
Drineing  ir\  parties  after  death,  v.  ii,  505 
amending  by  adding  new  defendant,  F.  382, 

v.i,  705 
lis  pendens  in,  V.  ii,  16  ;  F.  501,  v.  ii,  27 
order  appointing  receiver  of  rents  and  prof- 
its in  foreclosure,  with  injunction  against 
defendant,  F.  674,  v.  ii,  167 
proceedings  for  survey,  F.  1810,  &c.,  v.  ii, 

654 
tr  aland  judgment.    See  list,  v.  ii,  941 
publication    of  notice    of  application   for 

moneys  in  court,  v.  i,  378,  n. 
publication  of  notice  to  creditors  and  par- 
ties in  interest,  v.  i.  378,  n.     ^ 
citation  in  surrogate's  court  after  death  and 
.   before  distiibution,  V.  i,  379,  n. 
Partner^  to  continue  business,  order  au- 
thorizinff,  F.  688,  v.  ii.  184 
when  liable  for  partner's  fraud,  v.  ii,8B8 
Partnerslilp;  naming  in  action,  v.  i,  614 
injunction  against  disposing  of  assets,  F. 

590  V.  ii,  76 
another  Form ;   where  dissolution  is  not 

sought,  F.  691,  V.  ii,  76 
causes,  receiver  in.    See  contents,  v.  ii,  142 
assets,  orders  appointing  receiver,  F.  67T, 

678,  V  ii,  175, 177 
order  appointing  partner  receiver,  F.  679, 

V.  ii,  178 
order  appointing  as  receiver  of  firm  assets 
their  assignee  for  benefit  of  creditors,  F. 
682,  V.  ii,  181 
assets,  assignment  (general)  to  receiver  of, 

F.  709,  V  ii,  210 
discharge  of  attachment  on  firm  property, 

F.  868,  &C..V.  ii,346 
survival  of  action  for  dissolution,  v.  ii,502,n. 
notice  to  creditors. to  exhibit  demands,  F. 

1098,  v.  ii,  524 
cause,  order  for  accounting  before  judg- 
ment, F.  1657-1661,  V.  ii,  Wl>  &c. 
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Partperslilp— ras/t'tts;,/. 

cause,  schedule  of  account  to  be  presented' 
on  reference  in,  F.  1664,  v.  ii  868 

*^^S?*,',J?P°'''  °'  referee  on  accounting  in. 

r .  1666,  V.  II,  869 
of  seven  or  more  under  the  statute,  iud?- 

ment  against,  F.  1722,  v.  ii,  896 
Party,  service  of  summons  by.  v.  i,  721  n 
who  bound  by  lis  pendens,  v.  il,  19 
obtaining  address  of  adverse,  v.'  ii,  SCO 
"I?!***'  injunction  against  assigning,  F 

565,  v.  il,  69  =      t.1     . 

injunction  against  utilizing,  F.  673,  v.  ii,  71 
Pauper,  leave  to  sue  as,  v.  i,  669 

infant  suing  as,  v.  i,  .'iSS 
Payment  of  fees  for  filing  papers,  v.  i  88 
injunction  against,  F.  587,  &c.,  v.  ii,  76 
and  delivery  of  specific  assets,  petition  by 
receiver  to  compel,  F.  712,  v.  n  213 
Payment  Into  court.    Forms,  see  list, 
v.  11,  624 
petition  for  leave  to  intervene  and  contest 
application  for  the  fund,  F.  177, 178,  v.  i, 

publication  of  notice  of  application  for  fund 
in  partition,  v.  i,  878,  n. 

citation  in  surrogate's  court  after  death  and 
before  distribution,  v.  i,  379,  n. 

authority  of  attorney  as  to  fund  in  court,  v 
I,  414 

bond  of  guardian  ad  litem  on  receiving 
fund,  F.  4.52,  v.  i,  886 

in  lieu  of  undertaking,  notice  of,  F.  481.  v. 
i,  863 

notice  of  motion  for  leave  to  make  in  inter- 
pleader, F.  614,  V.  ii,  47 

undertaking  for  injunction  in  lieu  of,  F.  685. 
V.  ii,  96 

undertaking  on  the  part  of  creditor  enjoined 
to  obtain  money  paid  in.  F.  646,  v.  li.  Ill 

making  receiver  pay  out,  F.  728-9,  732,  &c  , 
V.  ii,  228,  &c. 

by  sheriff,  proceeds  of  attachment,  order 
for,  F.  840,  V.  ii,  828 

affidavit  to  obtain  order   discharging  de- 
fendant on,  F.  1100,  V.  ii,  529 
judgment  awarding  the  fund,  F.  1691,  v.  ii. 

Penal  action,  judgment  in  qui  iam,  F. 

1728,  V.  ii,  897 
Penalty,  indorsement  on  copy  summons 
for  penalty  served  without  complaint,  F. 
821,  v.  i,  619 
Perjury,  order  impounding  papers  for  basis 

of  prosecution,  F.  102,  v.  i,  297 
Perpetuation   of  testimony.      See 

contents  and  list  of  Forms,  v.  i,  636 
Personal  property.    See  also  chattels 
action  to  reach  specific  chattels,  v.  ii.  152 
PeriBonal  service  and  proof  thereof.  See 

contents  and  list  i  f  Forms,  v,  i,  621 
Persons  not  parties  may  move.  v.  i,  105 

same ;  may  be  moved  against,  v.  i,  1C6 
Petitions.    The  practice  stated.    See  con- 
tents, v.  i,  831 
Forms.    See  list.  v.  i,  345,  346 
for  diicovery  and  inspection  of  documents, 
to  enable  plaintifE  to  plead,  F.  966,  v.  ii,  421 
for  discovery  and  inspection,  or  that  cause 

be  shown,  F.  1313,  v.  ii,  660 
for  alimony  and  costs  by  wife,  plaintiff  in, 

divorce,  F.  940,  v.  ii,  409 
same ;  by  wife,  defendant,  F.  941,  v.  ii,  411 
for  custody  of  minor  children  in  divorce,  F, 

963,  V.  ii,  416 
of  alleged  paramour  for  leave  to  intervena 

in  divorce,  F.    751,  v.  ii,  909 
to  modify  divorce  by  giving  leave  tD.marrv 
again,  F.  1769,  v.  li,  915 
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Petitions— ro«<r»it«'i/. 

to  revoke  final  jud^^ment  of  separation-,  F. 
1771,  v.ii,  917 

to  surrogate's  court  for  execution  against 
property  of  a  judgment-debtor  having 
died  since  judgment,  F.  1991,  v.  ii,  1049 

iot  fwther  directions  after  judgment,  F. 
1892  V.  li,  9SS 

of  infant  (of  fourteen  or  over  desiring  to 
sue)  for  appointment  of  ^tf«r(fta«'ai^/;V^« 
for  himself,  F.  296,  v.  ii,  584 

by  general  guardian,  or  relative,  or  friend, 
for  appointment  of  guardian  ad  liiem^  F. 
800,  V.  i,  68T 

for  guardian  ad  litem  by  infant  desiring  to 
bring  partition,  F.  802,  v.  i,  S89 

of  infant  or  guardian  for  leave  to  bring  par- 
tition, F.  281,  v.  i,  666 

for  guardian  ad  litem  by  infant  defendant, 
or  by  general  guardian,  relative,  or 
friend,  F.  441,  v.  i,  82T 

of  relative  of  defendant  of  unsound  mind 
for  appointment  of  guardian  ad  litem,  F. 
446,  V.  i,  881 

"by  or  on  behalf  of  plaintiff  for  appointment 
"of  a  guardian  ad  litem  for  an  infant  de- 
fendant, F.  447,  V.  i,  882 

another  Form ;  for  appointment  of  a  guar- 
dian ad  litem  for  infant  defendant  resi- 
dent and  absent,  F.  448,  v.  i,  883 

for  leave  to  sue  on  bond  given  to  the  people 
or  a  public  officer,  F.  268,  v.  i,  650 

to  the  surrogate  for  leave  to  sue  on  execu- 
tor's bond,  F.  265,  v.  i,  568 

for  leave  to  sue  for  deficiency  one  who  was 
not  a  party  to  the  loreclosure,  F.  269,  v.  i, 
657 

for  leave  to  sue  on  judgment  recovered  in 
another  court,  F.  2T6,  v.  i,  562 

for  leave  to  sue  a  lunatic,  F.  279,  v.  i,  564 

by  attorney-general  for  leave  to  sue  to  an- 
nul a  charter,  F.  288,  v.  i,  674 

by  a  receiver  or  other  trustee  for  leave  to 
sue,  F.  290,  v.  i,  576 

of  committee  of  lunatic,  &c.,  for  leave  to 
sue,.  F.  292,  V.  i,  678 

for  leave  to  sue  a  receiver  or  other  trustee, 
F.  293,  V.  i,  679 

of  stockholder  or  creditor  for  Igave  to  sue 
insolvent  corporation  for  dissolution,  F. 
698,  v,  ii,  198 

to  authorize  next  friend  of  in&nt,  idioti  or 
lunatic  to  sue  to  annul  marriage,  F.  9^8, 
V.  ii,  407 

by  receiver  for  leave  to  be  substituted  for  a 
party  in  an  action  which  was  pending 
when  he  was  appointed,  F.  1141,  v.  ii,  547 

by  husband,  after  marriage  of  female  plaint- 
iff, to  have  action  continued  in  joint 
names,  F.  1161,  v.  ii,  556 

by  prior  purchasers  to  be  brought  in  as  co- 
defendant's  in  foreclosure,  F.  1157,  v.  ii,562 

of  bondholder  to  come  in  as  defendant  in 

■  foreclosure  by  trustee,  on  allegations  of 
collusion,  F.  1164,  v.  ii,  667 

for  leave  to  prosecute  as  a  poor  person,  F. 
288,  V.  i,  570 

for  leave  to  continue  suit  as  poor  person 
after  suit  brought  without  leave,  F.  457, 
V.  i,  841 

for  leaveto  defend  as  a  poor  person,  F, 461, 
V.  i,  843 

to  c!incel:recei'!ier''s  bond,  F.  702,  v.  ii,  204 

by  receiver  to  compel  the  payment  and  de- 
livery of  specific  assets,  F.  712,  v.  ii,  213 

by  receiver  for  leave  to  sell  assets,  F.  719^ 
V.  ii,  23i 

of  receiver  to  compel  purchaser  to  com- 

pietB,  E.  rem,  v.  ii,  234 


Vetitions— continued. 

of  receiver  fbr  authority  to  pay  counsel  fees, 
&c..  F.  724,  V.  ii,  226 

by  receiver  for  leave  to  pay  claims,  &c.,  F. 
726,  V.  ii,  227 

that  receiver  be  instnicted  to  pay  ov»*r  a 
deposit  or  other  fund  belonging  to  the 
petitioner,  F.  728,  v.  ii,  228 

that  receiver  be  instructed  to  pay  for  serv- 
ices, goods  sold,  &c.,  rent,  &c.,  F.  729,  v. 
ii,  230 

that  receiver  surrender  possession,  pay,  &c., 
or  that  petitioner  have  leave  to  be  exam- 
ined inieresse  suo  (old  practice),  F.  730;  v, 
ii,.230 

another  Form  ;  by  asking  reference  (under 
Code  practice), "F.  781,  v.  ii,  231 

of  receiver  to  be  allowed  to  account  and  be 
discharged,  F-  736,  v.  ii,  235 

to  discharge  receivership  as  to  specific 
property,  F.  750,  v.  ii,  248 

for  remor^al  of  cause,  v.  i,  758 

for  removal  of  an  action  from  a  superior 
city  court  or  county  court  to  the  Supreme 
court,  to  cliange  the  place  of  trial,  F.  408, 
V.  i,  731 

same ;  where  petition  is  by  the  attorney,  F, 
404,  V.  i,  784 

to  Supreme  court  to  remove  cause  ft*om 
county  court  for  disqualification,  &c.,  of 
judge,  F.  413,  v.  i,  789 

to  remove  cause  from  State  to  United  States 
court  on  account  of  a  federal  question,  F. 
413,  V.  i,  7S8' 

same  ;  for  mere  difference  of  citizenship 
(short  form),  F.  414,  v.  i,  7S9 

another  Form  (more  appropriate);  where 
an  order  is  aslted  in  the  State  court,  F. 
415,  V.  i,  790 

to  remove  cause  from  State  to  United  States 
court  because  of  prejudice  or  local  influ- 
ence (short  form),  F.  417,  v.  i,  793 

another  Form  (more  appropriate);  where 
an  order  is  asked  in  the  State  court,  F. 
418,  V  i,  794 

for  order  directing  marshal  to  takfe  property 
from  the  possession  of  officer  of  the  State 
court  on  removal  of  cause,  F.  429,  v.  i, 
804 

for  removal  of  cause  against  person  denied 
civil  rights  from  a  State  to  a  United 
States  court,  F.  483,  v.  i,  803 

to  remove  cause  from  State  to  United  States 
court  in  action  against  officer  acting  un- 
der revenue  law,  F.  434,  v.  i,  810 

to  appoint  trustees  of  prisoner's  property, 
verifation  of,  v.  i,  504,  n. 
Place  of  trials  change  of.     See  list  of 
Forms,  v.  ii,  784, 786 

See  also  Removal 

motion  to  remove  cause  and  change,  F.406; 
/.  1,  735 

by  referee,  F.  1684,  v.  ii,  880 
Plajrrigm,  injunction  against  representa- 
tion of  drama,  F.  571,  v.  ii,  71 
Plead  dlscliarge,  leave  to  after  judg^* 
ment,  and  leave  to  plaintiff  to  discontinue, 
F.1908,  V.  u,P89 
Pleadings     and    proceedings    incidental 
thereto.    See  contents,  v.  ii,  419 

striking  out  fbr  failure  to  pay  alimony,  F. 
951,  V.  ii,  416 

amending  as  to  cause  of  action,  v.  i,  596 

amending  from  conspiracy  to  deceit,  V,  i, 
702,  n. 

aTis'wer  after  judgment  when  deemed  a  new 
suit,  V.  i.  765 

answer  or  ple&'und^r  Limited  Liability  Act> 
V.  i,  816 
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pleadings — continued, 

departure  of  complaint  from  summons,  v.  i. 
720 

what  deemed  action  on  contract,  v.  ii,  855 

discharge,  after  judgment,  and  leave  to 
plaintiff  to  discontinue.  F.  1903,  v,  li,  989 

affidavit  to  enable  plaintiff  to  examine  de- 
fendant in  order  to  frame  complaint,  F. 
8T6,  V.  i,  686 

extension  of  time  to  appear  before  answer, 
F.  383,  389,  v.i,  715,  T16 

fudgment  on,  v.  ii,  494 

in  what  cases  to  move  rather  than  plead,  v. 
i,  112 

when  remedy  for  misnomer,  v.  i,  415 

to  bring  in  new  party^  v,  i,  699 

how  to  raise  a  federal  Question  in,  v.  i,  761 

removal  of  cause  may  be  pleaded  in  abate- 
ment, v.  i,  780 

I'epleader  after  removal  of  cause,  v.  i,  785 

filing  and  serving,  v.  ii,  445 

serving  and  returning,  v.  li,  448 

servea  on  attorney,  not  on  party,, v.  i,'408,n. 

order  denying  motion  to  put  in  supplement- 
al answer  because  plaintiff  makes  a  stip- 
ulation and  admission,  F.  93.  v.  i,  298 

verification  ai,  v.  ii,  437;  F.  968-979,  v.  ii, 
439-445 

remedy  for  non-verification  of,  v.  i,  510,  511 

use  of  verified,  as  an  affidavit,  v.  i,  28 

when  withdrawn,  withdrawal  should  be 
be  recited  in  judgment,  F.  1624-1625,  v.  ii, 

Pledgej  in  injunction  against  wrongful  de- 
livery, F.  517,  V.  ii,  51 
powers  of  receiver  as  to,  F.  682,  v.  ii,  184 
replevying,  F.  758,  v.  ii,  268 
affidavit  to  replevy  goods  under,  F.  758,  v. 
ii  259 
Police  interference,  injunction  against,  F. 

612,  v.  ii,  82 
Poor  person,  leave  to  sue  as,  v.  i,  569 
infant,  suing  as  a  poor  person,  v.  i,  588 
Post  oflBce,  what  is,  v.  i,  422 
injunction  against  taking  letters  from,  F. 
519,  V.  ii,  63;  F.  5S2,  V.  ii,  74 
Possession,  injunction  against  interfer- 
ence, and  see  Trespass,  F.  566,  v.  ii,  70 
Postponement,  affidavit  for,  who  by,  v. 

i  48 
order  on  the  minutes  allowing,  vrith  amend- 
ment, F.  1S13,  V.  ii,.787 
Prayer  for  general  relief,  requisites  and  ef- 
fect, in  motion  papers,  v.  i,  188  _ 
of  a  petition'  of  an  officer  of  court  for  in- 
structions, F.  169,  v.  i,  851 
Preference  of  motions,  V.  1, 168        ; 

an  the  calendar.    Forms,  see  list,  v.  ii,  bZ» 
Preliminary  objections  to  affidavits, 
on  motion,  v.  i,  44 
to  motions,  V.  i,  170  . 

to  motion,  recital  of,  in  order,  v.  i,^2S8„„„ 
recital  of,  in  order,  F.  82, 84.  v.  i,  288  289 
orders  deciding,  F.  S2-«6,  v.  i,  288-290 
Premature  notice,  v.  i,  226     . 
Premature  publication,  v.  i,  88« 
Presentation  of  claims,  notice  by  re- 
ceiver to  creditors  and  debtors  of  corpor- 
ation, announcing  appointment,  and  re- 
quiring, F.  717,  V.  ii,  220  . 
brfore  suit  against  municipality,  v.  i,  625,  n. 
Previous  application  in  supplement- 
ary proceedings,  oath  as  to,  v.  i,  50 
njres^tv  of  denial  or  disclosure,  v.  i,  14H 
fffrm  of  stating,  F.  85,  V.  i,  202          ,   ,      ^ 
Princlp«S,  '^en  liable  tor  agent's  fraud, 

affidavit  of  surety  to  obtain  leave  to  prose- 
cute action  abandoned  by,  F.  1152,  v.  ii,  667 


Principal     and     agent,     injunction 
against  bank  paying  over  deposit,  F.  594, 
V.  ii,  77 
injunction  against,  F.  609,  v.  ii,  80 
Prisoner,  affidavit  of  service  on,  F.  828,  v. 
i,  630 
producing  for  identification,  v.  ii,  723,  n. 
producing  to  testify,  F.  1424, 1425,  v.  ii,  723, 

&c. 
security  by,  for  costs,  v.  i,  853 
Provisional  remedies,  what  actions 

allow,  V.  ii,  9 
Privilege,  discharge  from  arrest,  v.  ii,  890 
Process.      Orders  to  show  cause  used  as, 
V.  i,  169 
what  is  returnable,  v.  i,  892 
Probibition.    See  contents  v.  i,  318 
Forms,  see  list,  v.  i,  819 
when  heard  as  enumerated  motion,  v.  i,  103 
distinguished  from  stay  and  injunction,  v. 

i,4S4 
verification  of  return  to  writ,  v.  i,  604,  n. 
in  U.  S.  court  against  proceeding  in  State 
court,  V.  1,  804,  n. 
Proof  by  subscribing  witness  within  the 
State  (under  N.  Y    statutes),  F.  2,  v.  i, 
14 ;— within  the  State,  Id.  p.  14 
of  publication,  v.  i,  8S8 
of  service  of  papers,  v.  1^423.    And  see 
Admission,  "Affidavit,-Publicatio»,  Re- 
turn 
of  service,  F.  194-200,  v.  1^428-432 
return  of  substitatea  service,  v.  i,  687 
affidavit  of  substituted  service,  v.  i,  687 
Property,  what  kinds  of  may  be  attached, 

V.  ii,  808,  n. 
Proxy,  injunction  against  giving,  F.  600,  v. 

ii,78 
Publication.    See  contents,  v.  i,  363 

service  of  process  by,  v.  i,  645 
Public  officer,  attachment  of  property 

for  converting  funds,  F.  788,  v.  ii,  294 
Publishing  book,  injunction  against,  F, 
568,  &c.,  V.  ii,  70 


Questions  and  objections  on  examination 

before'trial,  F.  1340,  v.  ii,  678 
ttul  tam.  action,  judgment  in,  F,  1728,  v. 

ii,  897 
Quo  vi^arranto,  leave  for  action  in  nature 
of,  V.  i,  674 
arrest  in  action  of,  v.  ii,  856 
judgment  in,  F.  1731, 1732,  v.  ii,  898 

Railroadj  injunction  against  municipal 
corporation  forbidding  them  to  authorize 
the  construction  of  a  city  railroad,  F.  520, 
V.  ii,  54 

in  a  city  street,  injunction  against  authoriz- 
ing, P-  653,  V.  ii,  67 

same;  against  laying,  F.  554,  v.  ii,  67 

injunction  against  mortgaging,  F.  6  8,  v.  ii, 
79 

interfering  with  construction  of  cross-road, 
injunction  against,  F.  610,  v.  ii,  81 

receivership  for  misconduct  of  officers,  F. 
687-6S8,  V.  ii,  188,  &c. 

examination  of  officers,  and  discovery,  ac- 
tion to  impeach  acts  of  directors,  F.  957, 
V.  ii,  424 
Keal  party  in  interest,  compelling  to  come 

in,  F.  1098,  V.  ii,  527 
Ke-argument,  notice  of  motion  for,  F. 
181,  vi,  818 

motion  for,  and  leave  to  put  in  new  affida- 
vit, F.  135i  V.  i,  816 

of  appeal.    See  list,  v.  ii,  992 
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Receiver.    See  contents,  v.  ii,  115 

Forms  for  obtaiaing  appointmeat.  See  list, 
V.  ii,141.U2 

security  and  oath.  Forms,  see  list,  v.  ii, 
201 

title,  possession  and  control.  Forms,  see 
list,  V.  ii,  a06 

duties,  instructions,  and  examination  of  ad- 
verse cla\ms '(inieresse  suo).  Forms,  see 
list,  V.  ii,  218 

accounts.    Forms,  see  list,  v.  ii,  235 

removal  or  discharge.  Forms,  see  list,  v. 
ii,  240 

order  of  adjournment  afler  appearance, 
with  continuance  of  appointment  of  re- 
ceiver and  injunction  meanwhile,  F.  105, 
V.  i,  299 

appointing^  to  convey  for  absentee,  &c.,  v. 
1,  646,  n. 

affidavit  to  move  to  continue  action  ag:ainst, 
in  place  of  corporation^  F,  1091,  v.  li,  522 

of  dissolved  corporation,  order  granting 
leave  to  proceed  against.  F.  1092,  v,  ii,  523 

judgment  sequestrating  effects  of  corpora- 
tion, at  suit  of  judgment  creditor,  and  ap- 
pointing receiver,  F.  1714,  v.  ii,  891 

bond  given  by,  for  cosis^  F.  484,  v,  i,  864 

order  for,  unless  defendant  delivers  or  de- 

fiosits  specific  thing,  F,  757,  v.  ii,  251 
ationship  to  judge  disqualifies  in  U.  S. 
court,  V.  i,  751 
affidavit  to  obtain  order  for,  in  divorce,  F. 

948,  V.  ii,  414 
order  for,  in  divorce,  F.  949,  v.  ii,  414 
injunction    against    sheriff's    interference 

with.  F.  626,  v.  ii,  60 
interpleader  of,  F.  1101,  v.  ii,  581 
order  of  interpleader  on  delivery  of  specific 
property,  and  appointment  of,  F.  1111,  v. 
li,  535 
-  Judgment  against,  in  official  capacity,  F. 
1788,  V.  ii,  ti98 
to  pay  taxes,  &c.,  pending  appeal  after 
judgment  affecting  title,  order  appoint- 
ing, F.  1930,  V.  ii,  1006 
after  judgment,  motion  for,  F.  2071a,  v.  ii, 

1112 
petition  by,  or  other  trustee,  idt  leave  to 

sue,  F.  290,  v.  i,  676 
leave  for  actions  by  or  against,  v.  i,  576 
order  giving  leave  to  sue,  F.  291,  v.  \  677 
petition  for  leave  to  sue  a,  F.  293,  v.  i,  579 
notice  of  presentation  of  petition  for  leave 

to  sue,  F.  294,  T.  i,  680 
order  of  reference  of  petition  for  leave  to 

sue,  F.  295,  v.  i,  681 
in  U.  S,  court  sueable  without  leave,  v.  i, 

750 
notice  to  quit,  given  by,  F.  250,  v.  i,  584 
petition  by,  for  leave  to  be  substituted  for 
a  party  in  an  action  which  was  pending 
when  he  was  appointed,  F.  1141,  v.  ii,  647 
affidavit  for  motion  on  behalf  of,  to  be  sub- 
stituted in  place  of  original  plaintiff  or 
defendant.  F.  1115,  &c.,  v.  ii,  539-54-2 
right  to  remove  cause,  v  i,  753 
before  service  of  summons,  v.  i,  623 
in  U.  S.  court  to  follow  State  law,  v.  i,  760 
BecelTersblp   as  a  method  to  securing 

possession  of  property,  v.  ii,  9  ' 

Becltals  in  bond,  v.  i,  66 
in  orders,  v.  i,  249 ;  F.  81,  v.  i,  288 
of  request  in  an  order,  under  prayer  for 

general  relief  on  a  motion,  v.  i,  256 
of^reference  of  petition  in  order,  F.  189,  v.  i, 
364 
.  in  undertaking,  v.  i,  466 
in  undertalcing  given  under  order  on  condi- 
tion of  giving  it,  F.  217,  v.  1, 498 . 
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in  order  of  reference  made  by  the  court  of 
its  own  motion,  F.  1263,  v.  ii,  688 

in  judgment,  v.  ii,  750,  n. 

Forms  of  v.  ii,  764;  F.  1570,  v.  ii,  828;  F. 
1622-1638,  V.  ii,  856,  &c.  See  also  v.  ii, 
664,  n. 

in  judgment  of  verdict  on  special  issues,  v. 
ii,  861,  n.  1,  862,  n.  2 
Recording  deed  of  mortgage,  as  affecting 

lis  pendens,  v.  ii,  19 
RecordS)    injunction   against   preventing 
use  of  corporate,  F.  596,  v.  ii,  77 

authentication  of.    See  list,  v.  li,  727 
Redemption  from  sale  on  execution.  See 
list,  v.  ii,  1087 

order  for  accounting  before  judgment,  F. 
1658,  v.ii,  866 

Proceedings  peculiar  to  trial  and  judgment 
in  actions  to  redeem.    See  list,  v,  11,  966 
Redundant  matter,  striking  out,  v.  ii, 

488 
Referee*   when   may   certify,   and   when 
should  make  affidavit,  v.  i,  75 

relationship  to  judge  disqualifies  in  U.  S. 
court,  V.  1, 751 

summons  by,  F.  707,  v.  ii,  209 

order  by,  that  defendant  deliver  and  con- 
vey to  receiver,  F.  708,  v.  ii,  209 

affidavit  by,  of  assignment,  F.  710,  v.  ii,  212 
Reference  to  take  and  state  an  account  be- 
fore judgment,  F.  165S-1661,  V.  ii,  864,  &c. 

(in  partnership  cause)schedule  ot  account 
to  be  presented  on,  F.  1664,  v.  ii,  868 

adjournment  of  by  court  pending  stay,  F. 
207,  V.  i,  448 

adjournment  on  death  of  party,  F.  1086,  v. 
ii.  519 

affidavit  to  obtain  order  to  annex  by  amend- 
ment an  omitted  clause  in  order  of,  in 
foreclosure,  F.  22,  v.  i,  59 

order  amending  order  of,  F.  23,  v.  1,  60 

appointment  of  first  meeting  on,  F.  1663,  v. 
11,  868 

to  compute  fees  on  substitution  of  attorney, 
F.  1174,  V.  ii,  678 ;  F.  1181,  v.  ii,  577 

of  claim  against  decedent,  and  Forms ;  see 
list,  V.  i,  6ii6 

offer  to  refer  claim  against  executor  or  ad- 
ministrator, F.  240,  V.  i,  525 

in  proceedings  for  contempt,  F.  1213,  v.  ii, 

notice  to  creditors  to  exhibit  demands,  F. 

1093,  V.  ii,  524 
as  to  counsel  fee  or  alimony,  or  both,  &c., 

in  divorce,  F.  948,  v.  ii,  412 
of  divorce  case,  F.  1748-1766,  v.  ii,  906.  &c. 
ior examination  interesse  suo,  F.  731,  v.ii, 

231 
to  ascertain  measure  of  fine  for  indemnity 

of  complainant,  order  of,  F,  1197,  v.  ii, 

590 
to  hear  and  determine.    See  list,  v.  ii,  876 
to  ascertain  damages  on  injunction,  v.  ii, 

90, 110;  F.  647,  648,  v.  ii,  112 
same ;  notice  to  sureties  of,  F.  649,  v.  ii,  IIS 
same ;  report  of,  F.  660,  v.  li,  113 
to  settle  issues,  F.  1604,  v.  ii,  842 
to  resettle  issues  for  trial  by  jury,  F.  1647. 

v.ii,  862 
to  take  proofs  before  ft.T%aiiaX  judgment  on 

default  after  service  by  publication,  F. 

1468,  v.  il,  758  " 

conditions  imposed  on  opening  judgment. 

F.  1857,1888,  v.ii,  981 
to  determine  mode  of  caTifyin^  into  effect  a 

judgment  for  specific  relief(in  this  case, 

support);  notice  of  motion  for,  F.  1893, 

v.ii,'983 
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Reference— cimiinuea. 
order  of ,  of  petition  for  leave  to  sue,  F.  295. 

V.  1,  581  ' 

order  for,  of  petition  for  leave  to  prosecute 

as  a  poor  person,  F.  286,  v.  i,  578 

^^IVi^"' ■'"'"''  *""!  '»ke  proof  of  debts, 
F .  682,  V.  11, 182  ' 

or  issue  to  decide  mo/ion,  v.  i,  18T 

ot'derref  erring  original  petition,  F.  184,  v. 

of  petition,  recital  of  in  order,  F.  189,  v.  i 

364  ' 

to  appoint  receiver,  v.  ii,  122;  F.  656-660,  v 

ii,  145 
to  appoint  receiver  in  creditor's  suit,  F. 

666.  V.  ii.  163 
to  supervise  transfer  of  assets  to  receiver. 

F.  666,  671,  V.  ii,  168,  &c. 
to  appoint  receiver  of  an  estate,  order  of,  in 
case  of  executors  or  administrators,  F.  671. 
v.  ii,  163  ' 

to  appoint  another  person  receiver  if  part- 
ner fail  to  qualify,  F.  679,  v.  ii,  178 
to  appoint  a  receiver  and  superintend  as- 
signment, F.  680,  V.  ii,  179 
to  appoint  a  receiver  madepending  a  refer- 
ence for  an  accounting,  F.  681,  v,  ii,  180 
to  effect  transfer  to  receiver,  order  of,  F. 

705,  V.  ii,  208 
of  petition  tliat  receiver  surrender  posses- 
sion, F.  731,  v.  ii,  2R1 
to  pass  receiver's  account,  F.  739,  741,  v.  ii, 

238.  &c.;  F.  747,  v.  ii,  243 
notice  oi  report  to  limit  time  to  review,  &c., 

F.  1612,  V.  ii,  848 
direction  for  separate  reports,  F.  682,  v.  ii, 

183 
^substitution  of  jeferee,  v.  ii,  882,  n. 
order  of  to  take  testimony  in  prison,  F.  257, 

V.  i,  543 
other  than  for  trial  of  issues  on  the  plead- 
ings.   See  contents,  v.  ii,  631 
trial  by  the  court  with  the  aid  of.    See  list, 

V.  ii,  863 
to  determine  or  to  report  on  specific  ques- 
tions pending  trial,  F.  1648-16ij],  v.  ii,  863 
Refusal  to  accept  service,  v.  i,  406 
of  a  party  to  obey  an  order  of  the  court,  or- 
der striking  out  pleading  for,  F.  1"61,  v. 
ii,  4S4 
Bebearlns;  and  renewal  distinguished,  v. 
i,  188 
of  motion  when  allowed,  v.  i,  189 
of  motion,  motion  for,  F.  63.  v.  i,  218 
with  leave  lo  put  in  new  afSdavits,  F.  157, 
V.  i,  329 
Belnstatlng    previous    order,    without 
prejudice  to  proceedings  to  punish  for  its 
disobedience,  F.  98,  v.  i,  296 
Relation  back  of  order  to  motion,  v.  i,  249 
Releases,  setting  aside  as  release  upon  mo- 
tion, V.  i,  110 
by  married   woman  of   inchoate  right  of 

dower,  F.  1839,  v.  ii,  959 
by  dowress,  F.  1865,  v.  ii,  964 
Remitter  of  smaller  sum  in  verdict,  F, 

15S1,  v.  ii,  829 
Remlttltar  and  subsequent  proceedings. 
See  list  v.  ii,  993 
order  returning  to  Court  of  Appeals  and 
stkying  action  on  undertaking,  F.  1971, 
V.  11, 1U29 
Removal  or  discharge  of  receiver,  Forms, 

see  list,  240 
Kemoval  of  cause  by  plaintiflE,  v.  i,  708 
of  cause  from  one  State  court  to  another. 

See  contents  and  list  of  Forms,  v.  i,  729 
for  trial.    See  motions  to  change  place  of 
trial,  V.  ii,  784,  &c. 


Removal  of  csvase—coniinued. 
from  a  State  court  to  the  Circuit  Court  of 
the  United  States.    See  contents,  v  i  741 
same.    Forms,  see  list,  v.  j,  788  ' 

acts  of  1875  and  1887,  v.  i,  746 
from  another  court,  and  consolidation  of 

actions,  F.  1182a,  v.  ii,  580 
on  appeal  to  another  department,  order  for 
F.  1974,  V.  ii,  1081  ' 

Removal  of  miotlon,  v.  i,  167 
Renewal  distinguished  from  rehearine  v 
■  i,18S  *'    ■ 

Renewal  of  motion,  F.  138,  t.  i,  817 
when  allowed,  v.  i,  191 
or  appeal,  v.  i^  194 
Rents,  &c,  injunction  against  taking  rents 
and  profits,  F.  689,  v.  fl  65 
and  profits,  order  appointing  receiver  of,  F. 
674,  V.  ii,  167 
Replevin  (claim  and  delivery).    See  con- 
tents, V.  ii,  252 
as  a  method  to  securing  possession  of  prop- 
erty, V.  ii,  9 
does  not  abate  by  death,  v.  ii,  502,  ii. 
title  of  affidavit  m,  v.  i,  44 
afiidavit  to  inability  to  replevy  goods.  F 
898,  V.  h.  879  f      s  e.        ,     . 

affidavit  for  arrest,  F.  885a,  v.  ii,  865 :  F. 

897,  898,  V.  ii,  878,  379 
order  of  arrest  in,  F.  900,  v.  ii,  881 
injunction  against,  F.  620,  v.  ii,  84 
interpleader  in,  v.  ii,  580,  n.;  F.  1111.  v.  ii. 

585 
affidavit  by  owner  of  chattels  to  intervene 

in  action  for,  F.  1163,  v.  ii,  566 
judgment  in,  F.  1734-1788,  v.  ii,  898 
lis  pendens  in,  v.  ii,  16 
return  by  sheriff  that  chattel  was  concealed, 

&c.,  F.  899,  V.  ii,  SSO 
against  sheri^  removable,  v.  ii,  804,  n. 
excepting  to  sureties,  v.  i,  483,  n. 
undertaking  to  stay  on  appeal  from  a  judg- 
ment or  order,  F.  1915,  v.  ii,  998 
Reply;  F.  967,  v.  ii,  436 

requiring,  v.  ii,  492    , 
Report  of  commissioners  making  ac- 
tual partition,  F.  1825, 1826,  v.  ii,  962 
that  partition  cannot  be  made,  F.  1833,  v. 

ii,  956 
admeasuring  dower,  F.  1776,  v.  ii,  911 
Report  of  referee  on  accounting  (in  part- 
nership cause),  F.  1666,  v.  ii,  869 
passing  accounts,  F.  741,  v.ii,  239 
order  amending,  F.  24,  v.  i.  60 
on  claim  against  decedent,  F.  317,  v.  i,  608 
as  to  damages  caused  by  injunction,  F.  650, 

V.  ii,  118 
of  taking  deposition  for  use  on  motion,  F. 

42,  V.  1,  209 
in  divorce,  F.  1753,  v.  ii,  911 
or  commissioners  admeasuring  dower,  F. 

1776,  V.  ii,  920 
on  reference  to  compute  amount  in  /ore- 
closure  not  within  statute  allowing  final 
judgment  under  original  name  after  death 
of  parties,  v.  ii,  605,  n. 
preliminary  to  judgment  of  foreclosure,  F. 

1475,  V.  ii,  764 
as  to  surplus  in  foreclosure,  F.  1801,  v.  ii, 

989 
of  testimony  and  opinion  on  question  aris- 
ing on  motion  (contempt),  F.  1286,  v.  M, 
639 
preliminary  to  applying  for  Judgment  for 

partition,  F.  1815-1817,  v.  li,  947 
of  sale  under  judgment  in  partition.  &c., 

directing  sale,  F.  2049-2055,  v.  li,  1099 
of  appointment  of  receiver,  F.  657,  v.  ii,  146 
nominating  receiver,  F.  659,  v.  ii,  147 
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Report  of  referee— continued . 
nominating  several  receivers,  F.  659a,  6j9b, 

T.  ii,  148 
containing  findings  and  direction  for  judg- 
ment upon  a  irial,  F.  1TOO-1T05,  v.  li, 
886 
Request  to  clerk  to  docket  order  as  a  judg- 
ment, F.  190,  V.  i,  865 
to  attorney  to  commence  an  action  to  recov- 
er real  property,  F.  236,  v.  i,  621 
af&davit  by  attorney  of  authority  to  bring 

suit,  F.  23T,  V.  i,  522 
notice  of  affidavit  by  attorney  of  autliority 

to  bring  suit,  F.  888,  v.  i,  622 
to  attorney-general  to  sue  to  annul  a  char- 
ter, F.  289,  V.  i,  675 
for  substitution  of  third  party  annexed  to 
affidavit  of  attorney  or  agent,  F.  1124,  v. 
ii,542 
of  clerk  to  docket  judgment  for  deficiency, 
F.  1804,  v.  ii,  941 
Requests  to  find,  F.  1610,  v.  ii,  846 
Requisition  to  replevy,  F.  T60,  v.  ii,  261 
Res  adjudlcataj  former  order  not,  v.  i, 

181 
.  Re-servlng  returned  paper,  v,  i,  427 
Resettlement  of  an  order,  v.  i,  271 
:  motion  for,  F.  117, 129,  v.  i,  805,  312 
of  order,  by  consent,  F.  122,  v.  i,  809 
order  resettling  ordering  part  of  an  order 
continuing  an  injunction,  F.  124,  v.  i,  310 
of  issues  for  trial  by  jury,  F.  1647,  v.  ii,  862 
Residence,  meaninj;  of,  v.  i,  767,  n. 
Resignation  of  guardian  ad  litem  for  in- 
fant defendant,  F.  456,  v.  i,  889 
Restitution,  where  summons  was  served 
by  publication,  F.  1469,  v.  ii,  769 
order  for,  F.  1888,  v.  ii,  980 
after  appeal,  F.  1883,  v.  ii,  980;  and  see  list, 
V.  ii,  992 
Re-s^wearlng  affidavit,  v.  i.  38 
Retainer,  general  authority  to  appear  in 

all  suits,  F.  285,  v.  i,  621 
Re-taxatlon*  motion  for,  F.  1666, 1665,  v. 

ii,  816,  &c. 
Returning  orders,  v.  i,  274 
paper  served,  v.  i,  426 
irreerular  paper,  indorsement  on  returning 
notice  of  resettlement  as  irregular,  F.  121, 
v.  i,  308 
Return  of  service,  v.  i,  626 ;  short  form,  F 
l'J8,v.  i,402 
not  equal  to  affidavit,  v.  i,  651 
of  attachment,  F.  791,  v.  ii,  296 
by  sheriff,  that  chattel  replevied  was  con- 
cealed, &c.,  annexed  to  foregoing  affida- 
vits, F.  899,  V.  ii,  880 
of  execution  of  cbmmission  to  take  deposi- 
tion, F.  1389,  V.  ii,  701 
by  sheriff  of  inquisition  of  damages,  F. 
1465a,  V.  ii,  756 
Returns.    See  contents,  v.  i,  892 
Revival  of  actions,  v.  ii,  602,  n.,  608,  n., 

504,  n. 
Rulings  distinguished  from  orders,  v.  i, 
238 


Safe  deposit  box,  afldavit  to  obtain  vrder 

to  open,  F.  794,  v.  ii,  297 
Sale.    See  Attachmekt,  ExEctmoN,  Judg- 
ment, Judicial  Sale 
'   injunction  against  tax  or  assessment  sale, 
&c.,  F.  640,  V.  ii,  65 
on  execution,  injunction  against,  F.  622,  v. 

ii,  65 
by  receiver  of  depreciating  property,  F. 

738,  V.  ii,  288 
of  butfxga  vessel  attached,  where  plaintiff's 


Sale — continued. 

undertaking  has  not  been  discharged,  nor 
he  indemnified,  order  for,  F.  884,  v.  ii, 
326 
of  foreign  or  domestic  vessel  attached  and 

not  duly  claimed,  F.  836,  v.  ii,  825 
of  attached' property  which  is  perishable  or 
expensive  to  keep,  F.  837,  &c.,  v  ii,  826 
Satisfaction  of  judgment,  F.  1904,  v.  ii, 

989 
Satisfaction  piece,  setting  aside,  F.  1180, 

v.  ii,  577 
Scandalous  niatter,  striking  out  from 
pleading,  v.  ii.  488 
motion  to  take  off  the  files  for  scandal  and 
impertinence,  F.  29,  v.  i,  94;  F.  146, 147, 
V.  1,882 
Schedules,  verification  of,  v.  i,  608 
of  account  to  be  presented  on  reference  (iu 
partnership  cause),  F.  1664,  v.  ii,  868 
Seal  of  certificate  of  acknowledgment,  v. i, 11 
of  bond,  V.  i,  67, 69 
of  officer  or  court  by  ioipression  on  paper, 

T.ii,728,  n. 
only  presumptive  evidence  of  a  considera- 
tion, V.  i,  462 
Searcb  for  designation  of  agent  to  receive 

service,  F.  844,  v.  i,  668 
Second  use  of  affidavit  of  official  certifi- 
cate, T.  i,  632,  n. 
of  affidavit,  v.  i,  661 
Secrets,  injunction  against  disclosure  by 
clerk,  F.  675,  v.ii,T2 
of  trade,  injunction  against  use  of  by  one 
who  acquired  it  in  violation  of  contract, 
F.676,  V.  ii,72 
Securities,  notices,  &c.,  before  suit.    See 

list,  V.  i,  528 
Security  on  appeal.    See  list,  v.  ii,  991 
Security  for  costs.    See  contents,  v.  i, 
846 
Forms,  see  list,  v.  i,  849,  850 
excepting  to  sureties,  v.  i,  483,  n. 
before  suing  in  officer's  name  for  statute 
penalty,  F.  851,  v.  i,  684 
Security  for  Injunction.  See  contents 

and  list  of  Forms,  v.  ii,  88 
Seduction,  action  for  does  not  abate,  v.  ii, 

60S 
Seizure  of  chattel  under  foreclosure,  v.  ii, 

272 
Se<^uestratlon;  security  on  obtaining  in- 
junction in  action  for,  v.  ii,  92 
receiver  in  action  of,  v.  ii,  128 
suit  of  judj^ment-creditor  of  corpoiration. 

See  contents,  v.  ii,  142 
order  enjoining  creditors  from  suing  cor- 
poration pending  action  for,  F.  700,  v.  ii, 

judgment  sequestrating  effects  of  corpora- 
tion at  suit  of  a  judgment-creditor,  and 
appointing  receiver  for  distribution,  F. 
1714,  V.  ii,  891 

affidavit  to  obtain  order  for,  in  divorce,  F. 
948,  V.  ii,  414 

order  for,  in  divorce,  F.  949,  v.  ii,  414 
Sequestrator,  what  is  a,  v.  ii,  121 
Service.    Leave  to  serve  additional  papers 
pending  motion,  F.  104,  V.  i,  298 

aMdavitJ)/^  without  title,  v.  i,45 

affidavit  for  substituted  service,  v.  i,  46 

of  order  to  show  cause  in  contempt,  affida- 
vit of,  F.  1194,  V.  ii,  588 

of  summons,  affidavit  to  move  to  vacate 
judgment  entered  on  false  affidavit  of,  F. 
1874.  V.  ii,  975 

by  publication,  affidavit  to  move  for  leave 
to  defend  after  judgment  (in  divorce),  F. 
1876,  y.  ii,  976 


INDEX  OF  SUBJECTS  AND  FORMS. 


1159 


Servfc©— rtf«^i«affi/. 
authority  of  agent  to  receire,  v.  i,  620 
of  amendment^  v.  i,  69 
of  bond  or  undertakiDg,  v.  i,  481 
xa&^Q^ondiiionalty ,  v.  i,  711 
of  defective  copy  affidavit,  v.  i,  54 
clause  in  order  dispensing wilb,  F.  101,  v.  1, 

effect  of  omitting  to  yalio,  v.  i,  95 

on  in/ant,  amendment  of,  and  appointment 

of  guardian  ad  litem.,  F.  458,  v.  i,  83T 
of  injunction  granted  by  a  judge,  affidavit 

of,  F.  687,  V.  ii,  99 
same;  by  the  court,  F  fiSS,  v.  ii,  100 
of  summons,  what  sufficient  for  lis  pendens, 

V.  ii,  14 
of  summons  without  complaint  in  iis  pen- 
dens., V.  ii,  13 
mode  of  stating,  in  official  return,  v.  i,«96 
of  papers  on  which  motion  is  made,  v.  i,  163 
of  notice  to  appoint  new  attorney,  affidavit 

to  obtain  order  for,  F.  1178,  v.  ii,  675 
of  orders^  V.  i,  265 

oi pleadings.    Forms,  see  list,  v.  ii,  445 
of  amended  complaint,  order  tor,  F.  1166,  v. 

ii.  669 
of  papers,  and  proof  thereof.  See  contents, 

V.  i,  408 
Forms,  see  list,  v.  i,  428 
how  proved  after  death  of  server,  v.  i, 

632,  n. 
by  publicatioK,  the  practice  stated,  v.  i, 

370,  n.,  378 
by  publication  and  mailing.    See  contents, 

V.  i,  64fi 
same.    Forms,  see  list,  v.  i,  652,  658 
by  publication,  modeof  obtaining  personal 

.judgement,  v.  ii,  757 
setting  aside  Emmons  or  service,  v.  i,  719 
on  sheriff   by   serving   under-sheriff,   or 

leaving  at  office,  F.  829,  v.  i,  681 
order  for,  by  substitution  or  mailing,  F. 

1179.  v.  ii,  576 
who  may  serve  process,  v.  i,  622 
of  summons  on  wrong  person,  v.  i,  722 
Serring-  and  enforcing  an  injunction.    See 

contents  and  list  of  Forms,  v.  ii,  98 
Set-olTon  motion,  before  judgment.  Forms, 
V.  ii,  643 
of  judgments,  order,  F.  1897,  v.  ii,  987 
Setting  aside  summons  or  service,  &c 

See  contents,  v.  i,  719 
Settlement  of  order,  notice  of,  F.  112,  v . 
i,808 
ot  order  or  decree  on  original  petition,  F. 
186,  V.  i,  860  i 

of  case  or  exceptions,  F.  1548. 1544.  v.  Ii,  810 
of  issues  for  trial  by  a  jury,  F.  1600-1604,  v. 

ii,  840 ;  F.  1647.  v.  ii,  862 
of  form  of  judgment  by  referee,  F.  1669,  v. 
ii,  871  I 

of  judgment,  by  court  wiien  referee  neg- 
lects it,  V.  ii,  887.  n. 
Severance  of  petitions,  F.  114, 17fi,v.  i,  358, 
-  864 
of  action  on  death  of  a  party,  F.  114S,  v,  ii, 

6.^ 
.severing  action,  v.  ii,  464 
"after  removal,  v.  i,  785 
damages,  recital  of  in  judgment,  F.  1)581,  v. 
ii,  sas) 
Sbam  ansTver,  motion  to  strike  out,  F. 
1053.  V.  ii,4g6 
striking  out,  F.  1053, 1064,  v.  ii,  487 
Siherifl,  signature  by,  or  by  deputy,  y.  i,  898 
when  must  make  service.  V.  i,  404 
stay  of  his  proceedings,  F.  204-206.  v.  i,  446 
petition  for  leave  to  sue  bond,  F,  368,  v.  i, 
650 


Sheriff— e«»/ja«frf. 

service  by  deputy  coroner,  &c  ,  v.  i,  623,  n. 

service  on,  by  serving  undersher:ff  or  leav- 
ing at  office,  F.  329,  v.  i,  631 

proceedings  for  marshal  to  take  prooertv 
from,  F.  429,  v.  i,  804  y    v     :/ 

interference  with  receiver,  injunction 
against,  F.  626,  v.  ii,  60 

injunction  against  receiving  moneys  from, 

executing   writ   of  assistance,    injunction 

against,  F.  628,  v.  ii,  85 
order  to  take  and  deposit  or  deliver,  when 
party  ordered  fails  to  do  so,  F.  766,  v.  ii,  261 
proceedings  against,  in  replevin,  v.  ii,  270 
certificate  by,  to  copy  of  attachment,  F.  799. 

v.  ii,  802 
notice  by  sheriff  of  calling  jury  to  try  claim 

to  property  attached,  F.  816,  v.  ii,  314 
subpoena  to  witness  before  sheriff *s  jury.  F, 

817,  V.  ii,  815 
order  to  pay  over  surplus  proceeds  of  at- 
tachment, F.  841,  V.  11,  3S8 
fees  on  attachment,  motion  to  tax,  F.  875, 

&c.,  v.ii,382 
discharged  by  substituting  indemnitors.  F. 

1145,  V.  ii,  650 
order  that  he  convey  property, &c.,  F.2071, 
V.  ii,  1111 
Shipping,  vessel  attached  (claims  of  third 

person),  v.  ii,  818 
Signature  of  affidavits,  mode  of,  v.  i,  80 
ot  notice,  v.  i,  223 
of  petition,  v.  i,  836,  338 
of  official  return,  v.  i.  398 
of  undertaking,  v.  i,  473 
of  verification,  v.  i.  608 
of  admission  of  service,  how  proved,  F.338, 

V. i,  634 
of  pedtion  for  removal  of  cause,  v.  i.  755 
Slgnj  injunction  against  infringement,  F. 

583,  V.  u,  74 
Slanderj  order  for  bill  of  particulars  in  ac- 
tion for,  F.  1036,  V.  ii,  474 
abatement  of  action  for,  v.  ii,  503 
Slausbter-Jtouse,  injunction  against,  F. 

543,  v.  ii,  65 
SpfBClal  appearance  on  motion,  v.  i,  118 
with  notice  of  motion  to  set  aside  proceed- 
ings, F.  896,  v.  i,  725 
Special  proceedings,  oath  as  to  previ- 
ous application,  v.  i,  50 
what  removable  to  U.  S.  court,  v.  i,  743,  n. 
subpoena  in,  v.  ii,  720,  n. 
Special  questions  to  jury,  F.  1520,  v.  ii, 

792 
Special  receivers,  v.  ii,  141 
Special  term  "at  chambers,"  in  N.  Y. 
city,  V.  i,  105,  n.,  J28 
adjournment  to  chambers.  F.  56,  v.  i,  214 
Special  verdict,  F.  1619,  v.  ii,  791 

motion  on,  an  enumerated  motion,  v.  i,  104 
SpeclAc  enforcement  of  judgment  by 

delivery,  &c.    See  list,  v.  ii.  Ill  1 
SpeeUlc  performance,  service  of  sum- 
mons by  publication,  v.  i,  646,  n.  ' 
service  of  miant  resident,  but  absent,  F. 

443-461,  v.  i,'!81,&c. 
action  of^  lis  pendens  in,  v.  ii,  16 
notice  of /ir  pendens,  F.  501,  v.  ii.  27 
injunction  staying  waste  pending,  v.  ii,  86 
order  .appointing   receiver   of   rents   and 
,  profits  in  foreclosure,   with    injunction 

against  defendant.  F.  674,  v.  ii,  167 
petition  o*  receiver  to  compel  purchaser,  F. 

732,  v.  ii,  224 
•accounting  as  to  value  of  use  and  occupa- 
tion in  action  for,  F.  1669,  v.  ii.  866 
judgment  for,  F.  1739-1741,  v.  ii,  900,  &c. 
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State  paper^,  v.  i,  885 

Statement  of  costs  and  disbursements  on 
confessing  judg-ment,  F.  806,  v.  i,  598 
same ;  on  judgment  by  default,  F.  1458,  v.  ii, 

748 
same  :  for  entering  judgment  after  trial,  F. 

15611,  v.ii,  819 
of  facts  agreed  for  submission,  F,  311,  v.  i, 
604 
Statute^  how  pleaded,  v.  ii,  431,  n. 

of  sister  State  or  Territory,  how  authenti- 
cated, V.  ii,  732 
Statute   of  limitations;  avoided   by 
absence  without   designating  agent,  F. 
845,  V.  i,  658 

of  limitations  as  to  party  brought  in,  v.  i, 
700 
Statutory  receivers  distinguished  from 
common  law.  v.  ii,  119 
needs  no  judicial  authority  to  sue,  v.  ii,  186 

oath  of,  F.  704,  v.  ii.  206 
Stay)  distinction  between  extension  and,  v. 
i,  61 

of  proceedings  and  extension  of  time  on 
demanding  copy  of  account^  affidavit  to 
obtain,  F.  1026,  v.  ii,  470 

of  acfioKs  as  to  assets  in  receiver's  hands, 
F.- 715,  716,  v.ii,  216,  &c. 

of  proceedings  in  useless  or  vexatious  ac- 
tions, Forms,  see  list,  v.  li,  645 

order  for,  until  payment  oi alimony^  F.  946, 
V.  ii,  418 

clause  in  order  granting,  on  condition  of 
immediate  appeal^  F.  99,  v.  i,  296 

clause  in  an  order  staying  proceedings  for 
purpose  of  appeal,  F.  100,  v.  i,  297 

pending  appeal  from  attachment  proceed- 
ings,!^. 864,  V.  ii,  343 

on  appeal.    See  list,  v.  ii,  991 

on  giving  security  on  appeal;  order  for,  F. 
1922,  v,  ii,  1001 

excepting  to  sureties,  v.  1,  488,  n. 

not  granted  before  appearance^  v.  i,  435 

for  time  to  prepare  case  or  exceptions,  F. 
1539,  V.  ii,  805 

of  proceedings  pending  f^mmzjfzoff,  F.  1360, 
V.  ii,  (>90 

affidavit  for,  for  examination  of  party  ^  F. 
958,  V.  ii,  429 

of  proceedings,  security  on  injunction  to 
stay,  V.  iij  90 

of  proceedings  against  plaintiflF  in  cross- 
action,  and  all  others  similarly  situated, 
against  suing,  pending  litigation  on  a 
precedent  question,  F.  614,  v.  ii,  88 

on  judgment,  perpetual,  F.  1900,  v.  ii,  988 

oi  proceedings.  See  contents  and  list  of 
Forms,  v.  i,  434 

of  legal  proceedings,  v.  ii,  41 

pending  motion  for  reargument^  F.  1970,  v, 
ii,  1029 

in  local  court  to  enable  applicant  to  move 
Supreme  court  for  removal,  F.  400,  401, 
v.  1,  730,  781 

affidavit  on  motion  to  stay  sale^  F.  2089,  r. 
ti,  1096 

unless  plaintiff  files  security  for  all  costs^ 
F.  479,  V.  1,  861 

against  sheriff  removing  property  or  re- 
leasing levy,  F.  2027,  v.  ii,  1080 

of  action  on  undertaking  {}X^ox^^xx^\MXXi- 
ing  remittitur),  F.  1971,  v.  ii,  1029 

of  proceedings  after  verdict y  F.  1532iiV.  ii, 
793  ~:-^. 

clause  in  judgment,  staying  execuaon,  F. 
1729,1729a,  v.  ii,  898 

clause  (in  an  order  denying  a  motion)  va- 
cating 2^  previous  stay,  F.  107r,  v.  i,  800 

order  vacating,  F.  lOT,  v.  i,  800  >>• 


StB-Y— continued. 
pending  motion  to  vacate  order,  F.  108,  v. 
i.300 
Stenograpber's   fees  as  disbursements, 
order  allowing  taxation  of,  F.  1559,  v.  ii, 
819 
Stipulation.    See  contents,  v.  i.  450 
and   admissions  in   general.     See   list  of 

Forms,v.  ii,  648 
that  cause  put  over  shall  not  abaie^  F.  1508, 

V.  li,  7S2 
in  admiralty  practice^  v.  i,  462 
waiving  right  oiappeal^  F.  2U,  v.  i,  457 
that  one  cause  abide  the  result  of  another, 

F.  212,  V.  i.458 
consenting  to  change  of  parties  ^  F.  378,  v. 

i,  701 
for  issue  of  commission  to  take  deposition 

without  the  State,  F.  1868,  v.  ii,  692 
to  take  deposition  within  the  State,  F.  1413, 

1415,  v.ii,  713,  T14 
for  extension  of  time  y  v.  i,  166 
extending  time  fixed  for  hearing  a  motion, 

F.  48,49,  V.  i,  211,  213 
extending  time  to  plead,  &c.,  F.  984,  v.  ii, 

448 
as  to  facts,  recital  of  in  judgment^  F.  1637, 

v.  li,  ^57 
for  judgment    absolute    on    appealing   to 
Court  of  Appeals  from    order  granting 
new  trial,  F.  19<  8,  v.  ii,  993 
transferring  motion  to  another  judge,  F,  54, 

55,  v.  1,214,215 
that  motion  mav  be  heard  in  a  county  for 
which  it  couldnot  have  been  noticed,  F. 
50-52,  V.  i,  212,  213 
as  to  facts  or  evidence  on  motion,  v.  L 
•       240  ^ 

court  motion  heard  at  chambers  by,  how 

expressed,  v.  i,  245 
of  transfer  of  motion,  v.  i,  246 
to  change  place  of  ^rm/ without  prejudice, 

F.145I,  v.ii,  746 
to  produce  a  witness  and  documents,  F. 

1304,  v.  ii,  650 
to  refer  cause  to  hear  and  determine  issues, 

F.  1689-1694,  v.ii,  881 
agreeing  on  nomination  of  referee^  F.  1681, 

V.  ii.  879 
for  substitution  of  heirs  and  personal  rep-r 
resentative  pending  appeal,  F.  1939,  v.  li, 
1018 
as  to  facts  or  evidence  for  trial  (general 

form),  F.  1296,  v.  ii,  649 
that  issues  be  tried  by  jury,  F.  1508,  v.  ii, 

785 
for  trial  by  coxu-t  without  jury,  F.  1595,  v.  ii, 

836 
admitting  how  witness,  if  present,  would 
testify,  F.  1305,  v.  ii,  650 
Stock  excliange;  action  to  set  aside  ex- 
pulsion, F.  377,  V  i,  683 
Stockholder^  dissolution  of  corporation 

at  suit  of,  V.  ii,  198 
Stock)  injunction  against  transfer,  F.  563, 
V.  ii,  69 
in  corporation,  levy  of  attachment,  v.  ii, 
803,  n. 
Striking  out  scandalous  matter  from  affi- 
davit, F.  146. 147,  v.  i,  821,  822 
sham  answer,  F.  1053, 1054,  v.  ii,  487 
irrelevant  matter  from  pleading,  v.  ii,  488 
redundant  matter,  v.  ii,  488 
scandalous  matter,  v.  ii,  488 
Striking  jury,  F,  1504,  &c.,  v.  ii,  783,  &c. 
Submission  of  controversies  on  agreed 
case  are  enumerated  motions,  v.  i,  104 
of  agreed  statement  of  facts.   See  contents. 
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Subpoena  to  make  aiSdavit  for  motion,  v. 
i,148 
to  witness  to  make  deposition  for  a  motion. 

F.41,v.  i,208 
to  witnesses  before  sheriff's  jury  in  attach- 
ment proceedings,  F.  817,  v.  ii;  81.1 
duces  tecum  to  witnesses  before  sheriff's 

jury  in  attachment,  F.  818,  v.  ii.  S16 
ticket  to  witnesses  before  sheriff's  jury  in 

attachment,  F.  819,  v.  ii,  816 
to  attend  before  referee  on  special  refer- 

ence,F.  1282a,  v.  ii.  6S7 
to  non-resident  party  for  examination  be- 
fore trial,  F.  18a4.  v.  ii  fi74 
to  non-resident  ordered  lo  appear  for  ex- 
amination before  trial.  F.  1384,  v.  li,  674 
duces  tecum  to  non-resident  party  on  ex- 
amination before  trial,  F.  1885,  v.  ii,  675 
duces  tecuM  where  non-resident  is  required 

to  produce  documents,  F.  1385,  v.  ii,  675 
for  a  trial,  F.  1419, 1419a,  v.  ii,  719 
ticket,  F.  1420,  V.  ii,  720 
duces  tecuvt,  F.  1421,  v.  ii,  720 
affidavits  of  service  of,  F.  1510, 1511,  v.  li, 
786 
Subpoenaing,  stay  of,  F.  206,  v.  i,  446 
Substituted  service  within  thejurisdic- 
tiori.    See  contents  and  list  of  Forms,  v. 
i,636 
Substitution  of  public  officer's  successor, 
affidavit  to  move  for,  F.  1088,  v.  ii,  520 
same  ;  notice  of  motion  for,  F.  1089,  v.  ii, 

521 
same ;  order  for,  F.  1090,  v.  ii,  521 
request  for,  annexed  to  affidavit  of  attorney 

or  agent,  F.  1124,  v.  li,  542 
of  attorneys,  order  of,  F.  1172,  v.  ii,  578 
of  attorney,  order  of  reference  to  compute 

fees,  F.  1174,  v.  ii,  578 
of  parties  on  appeal.  •  See  list,  v.  ii,  991 
same ;  practice  stated.    See  p.  1009 
Suggestion  of  death  of  a  party,  F.  213,  v.  i, 
459;  v.  it.  515,  n. 
on  the  record;  the  practice,  v.  i.  459 
on  minutes  in  open  court,  or  before  referee, 

witlj  order  thereon,  F.  214.  v.  i,  460 
of  name  in  application  for  receiver,  F.  654, 
V.  ii,  144 
Summarif  proceedings  to  dispossess, 
verification  in,  v.  i.  604.  n. 
injunction  against,  F.  522,  v.  ii,  56;  F.  634, 
&o.,  V.  ii,  85 
Summons,  F.  319,  v.  i,  617 
publication  of;  the  practice  explained,  v.  i, 

870,  n.;  372,  873, 374,  n.;  379,  n. 
amending  by  dropping  name  of  parties,  F. 

213,  V.  I,  460 
and  notices  connected  therewith.    See  con- 
tents and  list  of  Forms,  v.  i,  610 
setting  aside  summons  or  seivice,  v.  i,  719 
without  complamt  is  Us  petidens,  v.  ii,  18 
what  sufficient  for  lis  pendens,  v.  li,  14 
omission  to  serve   before  replevying   no 

ground  for  to  vacate  arrest,  v.  ii,  380,  n. 
death  before  service,  v.  ii,  504 
affidavit  of  attachment  issued  and  death  of 
defendant  before  publication  ot,  F.  1087, 
V.  ii,  519 
by  referee  on  special  reference  to  appear 

personally,  F.  1284,  v.  ii,  638 
by  referee  to  debtor  to  appear  and  be  ex- 
amined, F.  707,  v.  ii,  2u9     ,  ^  „,, 
amending  as  to  parties  at  trial,  F.  1514,  v.  n, 
788 
Sunday  .publication  on,  v.  i,  385 
Supersedeas,  affidavit  to  move  for,  F.  924, 

V.  ii,  397  ,  ,      -a  ooB 

qf  arrest,  order  to  show  cause  for,  f .  9iit), 

T.  ii.  399 


Supplemental  notice  of  motion  enlare- 

ing  relief,  F.  83,  V.  i,  198 
Supplemental  pleading.    Forms,  see 

list,  V.  ii,  466 
leave  to  put  in  denied  on  stipulatine.  F  98 

V.  i,  298 
to  bring  in  new  party,  v.  i,  699 
complaint,  F.  1024,  v.  ii,  468 
same ;  affidavit  for,  on  a  change  of  parties. 

F.  1074,  V.  ii,  609  • 
same ;  order  for  leave  to  serve,  to  bring  in 

new  defendant,  F.  1086,  v.  ii,  518 
same;  leave  to  make  for  substitution,  F. 

1188,  V.  ii,  545 
Supplemental  summons,  F.  384,  v.  i. 

Supplementary  proceedings,  oath  as 
to  previous  application,  v.  i,  50 
receiver  in,  v.  ii,118 

a  remedy  for  refusal  to  deliver  attached 
property,  v.  ii,  3J0,  n. 
Support  of  cblld,  judgment  for,  F.  1764, 

V.  ii,  914 
Sureties,  who  may  be,  v.  i,  467 
,   notice  of^exception  to,  in  replevin,  F.  763, 
V.  ii,  263 
in  replevin,  notice  of  justification  of,  F. 

764,  V.  ii,  264 
liability  of  does  not  always  survive,  v.  ii, 

502,  n. 
affidavit  of,  to  obtain  leave  to  prosecute  ac- 
tion abandoned  by  principal,  F.  1152,  v. 
ii,  567 
judgment  against  for  deficiency,  F.  1794,  v. 
ii,  936 
Surety  companies,  v.  i,  468 
Surplusage  in  affidavit,  v.  i,  44-55 

in  undertaking,  v.  i,  46.3 
Surplus   moneys,   order  that  receiver  in 
foreclosure  pay  over  to  himself  as  mort- 
gagee, F.  735,  V.  ii,  284 
in  attachment,  order  that  sheriff  pay  over 
surplus  proceeds  of  attachment,  F.  841,  v. 
ii,  828 
moneys,  motion  as  to,  F.  1796-1808,  v,  ii,  937, 
&c. 
Surrender  and  exoneration.    Forms,  see 
list,  V.  ii,  400 
by  bail,  F.  927,  v.  ii,  400 
Surrogate's  legal  notices,  publication  of, 
V.  i,  378,  n. 
court,  verification  of  pleadingfs  and  peti- 
tions in,  V.  i,  504,  n. 
Survey.    Forms,  see  list,  v.  ii,  654 
Suspension  of  corporate  officers,  F.  688, 
V.  ii,  189 


Table  of  authorities  on  objections  to  the 

sufficiency  of  affidavits,  v.  i,  44 

contrasting  the  several  methods  of  taking 

evidence  without  the  State,  v.  ii,  680,  681 

Taxation  of  sheriff's  lees  on  attachment, 

F.  876,  V.  ii,  352 

of  costs,  F.  1565-1559,  1563,  &c.,  v.  ii,  816, 

&c. 
same  ;  vacating  judgment  for  irregular,  F. 
1879,  V.  ii,  979 
Tax,  injunction  against,  F.  540,  v.  ii,  65 
Tax  sale,  advertisement  of,  v.  i,  871,  n. 
Tender.    See  Payment  into  court,  v.  ii, 

624 
Terms  held  by  different  judges,  v.  i,  126 
special  term  and  general  term.  v.  i,  129 
oT  judicial  sale,  F.  2u44-'2047,  v.  ii,  1098 
Testlmotay,  perpetuation  ot.  See  contents 

and  list  of  Forms,  v.  i,  586 
Tbird  person  proceeded  against  by  peti- 
tion, V.  i,  88B 
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Threat  to  defraud  ereditois,  proof  of  by 

affidavit,  F.  782,  &c.,  v.  ii,  286 
Time;  mode  of  computinf^,  v.  i<  88 
for  which  to  notice  motion,  v.  i,  ISO 
for  performance  of  condition  in  order,  v.  i, 

259 
computing,  of  decision  of  motion,  v.  1,  266 
computing  number  of  days  of  advertising, 

V.  1,  377 
of  personal  service,  V.  1, 406 
in  case  ot  service  by  mail,  v,  i,  422 
computation  of,  under  notice  to  quit  v.  i, 

532,  n.,  538,  n. 
Toiir-x>ath«  injunction  as  to,  F.  649,  v.  ii, 

66 
Trade  mark$  injunction  against  infringe- 
ment, F.  678,  V.  ii,  72 :  F.  588,  &c„  v.  ii, 

74 
Transferring  motion,  v.  i,  167:  F.  53-66, 

V.  i,  218,  214 
Trespas:^    to    real    property,    injunction 

against,  F.  632,  &c.,  v.  ii,  64 
as  ground  for  arrest.  F.  880,  v.  ii,  362 
abatement  of,  v.  ii.  508 
Trials    change   of  place   of.     See  list  of 

Forms,  v.  u,  784,  786.    See  also  Removal 
bringing  on.    See  list,  v,  ii,  774 
what  is  trial  within  rule  as  to  costs,  v.  ii, 

819,  n.  4 
^y  court,  order  sending  cause  to  jury  term, 

F.  1507,  V.  ii,  784 
svithout  aid  of  jury  or  referee.    See  list,  v. 

ii,  845 
by  the  court,  with  the  aid  of  jury  to  try  spe- 
cific questions.    See  list,  v.  ii,  861 
by  the  court  with  the  aid  of  reference.   See 

list,  v.  li,  863 
neglect  to  proceed  to  trial  as  ground  for 

motion  to  dismiss,  F.  1236,  v.  ii,  613 
in  divorce,  proceedings  peculiar  to,  F.  1748, 

&c.,  v.  ii,  903 
order  allowing  alleged  paramour  to  take 

part  on  the,  F.  1762,  v.  li,  910 
in  actions  for  dower.    See  list,  v.  ii,  918 
admitting  evidence  contrary  to  admission 

in  stipulation,  v.  i,  456,  n. 
proceedings  peculiar  to   foreclosure.    See 

list,  v.  ii,  930 
of  issues  of  law  [demurrer].    See  list,  v.  ii, 

769 
by  jury,  proceedings  in  case  of.    See  list,  v, 

ii,  774 
by  jury,  various  proceedings  incidental  to. 

See  list,  v.  ii,  785 
of  all  the  issues  of  fact  by  jury,  and  judg- 
ment thereon  by  the  court.    See  list,  v.  li, 

869 
attorney  may  stipulate  as  to  mode  of,  v.  i,  '■ 

453 
determining  mode  of.    See  contents,  v.  ii, 

886  ; 

changing //«c*  (t/".    Seelist,  v.  ii,  784,  &c. 
affidavit  for  pos^onenient,  who  by,  v.  i,  48  . 
affidavit  to  procure  order  to  produce  docu- 1 

ments  at  the,  F.  1422,  v.  ii.  721  ; 

order  appointing  receiver  after  report,  find- ' 

ings,  or  veidipt,  F.  668aBW,''l'60 
appointing  a  receiver  p^raing,  F.  681,  v.  ii, 

lnO 
rulings  on,  distinguished  from  orders,  v.  i, 

288 
stimulations  and  admissions  for  purpose  of. 

See  list,  F.  1896,  v.  ii,  649 
order  that  certain  issues  be  tried  before ' 

others,  F.  1607,  v.  ii,  848 
compelling  attendance  of  witness  at.    See 

list,  V.  ii,  719 
Trust)  examination  before  trial,  or  to  en- 
able applicant  to  plead  in  action  to  pre- 


Vmst—continued. 

vent  perversion  of  funds,  F.  876,  V.  i,  686 

order  for  receiver  of  rents,  &c.,  on  fore- 
closure by  the  trustees  of  a  corporation 
mortgage,  for  benefit  of  bondholders,  F. 
675,  V.  ii,  170 

order  for  appointment  of  receiver  in  rail- 
road foreclosure  (including  amendment 
of  complaint,  and  with  full  general 
powers),  F.  676,  v.  ii,  171 

bow  successor  of  trustee  to  be  appointed, 
F.  1148,  V.  ii,  649 

judgment  reaching  surplus  income  of,  F. 
1718,  V.  ii,894 
Trustee.    Decree  on  petition  to  pass  ac- 
counts, F.  189,  V.  i,368 

petition  by  a  receiver  or  other  trustee  -for 
leave  to  sue,  F.  290,  v.  1,  676 

leave  for  actions  by  or  against,  v.  i,  576 

order  giving  leave  to  sue,  F.  291 ,  v.  i,  577 

petition  for  leave  to  sue  a,  F.  293,  v.  i,  579 

notice  of  presentation  of  petition  tor  leave 
to  sue,  F.  29J,  v.  i,  680 

order  uf  reference  of  petition  for  leave  to 
sue,  F.  295,  v.  i,  681 

amending  misnomer  or  misdescription,  v.  i, 
698 

,Df  an  .express  trust,  security  by,  for  costs, 
F.  469,  V.  1,  664 

affidavit  of,  to  move  to  continue  actioti 
brought  by  his  predecessor,  F.  1142,  v.  ii, 
648 

application  to  come  in  as  a  new  partv,  F. 
1142,  v.  ii,  648 

-notice  of  motion  to  contmue  action  brought 
by  his  predecessor,  F,  1148,  v,  ii,  649 

order  substituting,  to  continue  action 
brought  by  his  predecessor,  F.  1144,  v.  ii, 
660 

order  that  bondholders  intervene,  as  co- 
plaintiffs  in  action  by,  for  foreclosure,  F. 
1168,  V.  ii,  660 

foreclosure  by,  petition  of  bondholders  to 
intervene,  F.  1164,  v.  ii,  567 

accounting  of,  F.  1660,  v.  ii,  866 

judgment  against,  F.  1725-1726,  v .  ii,  897 


ITnconstltutionality  of  statute,  how 

considered,  on  motion,  v.  i,  179 
ITnderletting,  injunction  against,  F.  659, 

V.  ii,  68 
Undermining  plaintifi's  land,  injunctioa 

against,  F.  646,  v.  ii,  66 
Undertakings.    See  contents,  v.  i,  461 
Forms,  see  list,  v.  i,  491 

on  appeal  from  judgment  or  order  to  the 
Court  of  Appeals,  without  stay^  F.  1912, 
V.  ii,  996 

to  stay,  pursuant  to  order,  on  appeal  from 
money  order  or  iudgment  (including 
those  payable  in  installments  or  for  ali- 
mony, &c.),  F.  191S,  V.  ii,  996 

to  appeal  to  General  Term  or  Court  of  Ap- 
peals from  money  judgment  or  order,with 
.stay,  F.  1914,  v.  ii,  996 

to  stay  on  appeal  from  a  judgment  or  order 
for  possession  of  personal  property,  F. 
1915,  V.  ii,  998 

same ;  of  real  property,  F.  1916,  v.  ii,  998 

same;  in  foreclosure,  F.  1917,  v.  ii,  998 

in  dower  to  prevent  stay  on  defendant's 
appeal  from  final  judgment,  F.  1918,  v.  ii, 
999 

on  appeal,  waiver  of,  F.  1921.  v.  n,  1000 

same;  exception  and  justification  on,  F. 
1922a,  V.  ii,  KiOl 

motions  as  to  new  security  on  appeal.  F. 
1923-1926,  V.  ii,  1002 
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01  «'■»■"'  (except  in  replevia),  F.  892,  v.  ii 
872  ' 

of  bail,  F.  918,  v,  ii,  S98 
of  bail  on  arrest  on  attachment  to  answer 

for  contempt,  F.  1208,  v.  ii,  597 
on  aiiackment^  F,  786,  v.  ii,  289 
by  plaintiff  to  indemnify  sheriff  for  levy- 
ing on  property  other  than  a  vessel  or 
cargo,  F.  8^,  v.  ii,  317 
necessary  to  hold  goods  in  the  iands  of  a 
carrier  by  water,  acting  in  good  laith,  F. 
814a,  V.  ii,  813 
by  third  person  claiming  release  of  domes- 
tic vessel  attached,  F.  828,  v.  ii,  820 
by  plaintiff  to  prevent  release  of  foreign 

vessel  attached,  F.  88(1,  v.  ii,  322 
by  defendant  to  obtain  release  of  foreign 
vessel  after  attachment  has  been  vacated, 
but* plaintiff's  undertaking  has  not  been 
discharged,  F,  838,  v.  ii,  824 
to  obtain  discharge  of  property  attached, 

F.  866,  V.  il,  844 
on  application  to  discharge  interest  in  part- 
nership goods  and  chattels  from  attach- 
ment, V.  869,  V.  ii,  3*7 
for  costs,  F.  483,  v.  i^  868 
general  form,  in  action  or  special  proceed- 
ing, F.  215,  V.  i,  492 
another,  shortrar  Form,  without  recitals,  F. 

218,  v.i,  492 
on   injunction   in   ordinary  cases  /under 

code),  F.  681,  v.  ii,  94 
on  injunction  to  stay  trial  of  money  action 

after  issue,  F.  632,  v.  ii,  94 
on  injunction  to  stay  proceedings  in  money 
action  after  verdict,  report  or  decision 
and  before  final  judgment,  F.  688,  v.  ii,  95 
on  injunction    to   stay   proceedings  on  a 
money  judgment  (where  amount  is  paid 
ihto  court),  F.  684,  v.  ii,  96 
on  injunction  where  undertaking  is  given  in 
lieu  of  payment  into  court,  F.  ra5,  v.  ii, 
96 
on  injunction  to  stay  proceedings  in  eject- 
ment, or  for  dower,  F.  686,  v.  li,  97 
on  application  to  vacate  injunction,  t^  ii, 

101 
on  the  part  of  creditor  enjoined,  to  obtain 
money  paid  into  court  on  enjoining  him, 
F.  646,  V.  ii.  111 
by  legatee  or  nesttof  kin  before  issuing  ex- 
ecution on  judgment  against  executor  or 
administrator,  F.  1996,  v.  ii,  1054 
in  action  upon  last  ne£vtzadle  -fia^er^  F. 

1515,  v.ii,  789 
in  claim  and  delivery  (replevin),  F,  T61,  v. 

ii,262 
in  replevin,  approval  of  by  sheriff,  F.  762, 
.  V,  11,  268 
lor  defendant  to  reclaim  chattels  replevied, 

F.  770,  V.  ii.  267 
of  indemnity  by  third  claimant  In  replevin, 

F.  774,  V.  ii,  269 
to  obtain  warrant  to  seize  chattel  under 

foreclosure,  F.  778,  v.  ii,  278 
for  restitution  where  summons  was  served 

by  publication,  F  1469,  v.  ii,  7S9 
to  indemnifv  sheriff  for  not  relinquishing 

levy,  F.  2025,  v.  11, 1079 
notice  of  judgment  before  suit  on,  F.  245, 

v.i,  529 
given  sheriff  before  suing  on  things  m  ao- 
tion  taken  by  him  on  attachment,  F.  260, 
V.  i.  547 
leave  to  sue  on,  if  conditioned  to  pay  when 

required  by  the  court,  v.  i,  54S 
petition  for  leave  to  sue  on,  F.  268,  v.  1, 
S50  I 


Untno-wn  persons  or  names,  v.  i,  613 
defendants,  affidavit  to  obtain  service  by 

publication,  &c.,  F.  852,  v.  i,  663,  666 
substituting  names  when  ascertained,  F. 
.   879,  V.  i,  702 
Use  of  premises,  injunction  against  chanee 

in,  F.  557,  v.  ii,  6S  ^ 

Useless  actloiiS)  staying,  v.  ii,  645 

Vacating  order,  v.  i,  124,  274 
vacatur,  v.  i,  127 

ejc-^arte   order  granted  ex-iarte,  F.  148 

149,  V.  i,  323  ' 

order  on  notice,  F.  152-164,  156,  v.  i,  324. 

828  •        >        .        . 

order,  for  neglect  to  file  papers,  F.  153,  v.  i, 
326  r  r      ,  ,       , 

order  entered  in  wrong  county,  F.  155,  v.  i, 

827 
order  made  under  misapprehension,  F.  157. 

V.  i,  829  Kj-  4  , 

order  on  originftl  petition,  v.  i,  345 :  F.  191. 

V.  i,  866 
order  for  arrest,  &g..  Forms,  see  list,  3S2, 883 
a  stay,  v. :,  443 
approval  of  security,  v.  i,  479 
injunction,  v.  ii,  101 
or  discharging  attachment,  Forms,  see  list, 

y.  ii,  329,  880 
judgment,  and  allowing  discontinuance.  F. 

1227,  V.  ii,  611 
judgment,  to  resettle  findings,  F.  1672,  v.  ii, 

or  opening  judgment    See  list,  v.  ii,  975 
stay,  or  Bismissing  appeal,  F.  1926,  v.  ii. 

Vendor   and    purchaser,    injunction 

against  taking  possession  of  lands  without 

payment,  F.  588,  v.  ii,  65 
Venue,  of  acknowledgments,  v.  i,  10 
of  affidavit,  v.i,  22, 47 
of  process,  V.  i,  892 
of  verification,  v.  i,  500 
see  motions  to  change  place  of  trial,  v.  ii. 

734,  &c. 
Verdict  in  various  cases.    See  list.  v.  ii,  790 
in  an  action  for  land  (ejectment),  F.  1786,  v. 

ii,_928  ■ 

motion  on  special  verdict  an  enumerated 

motion,  v.  i,  104 
repltals  of  in  judgment,  F.  1575-1582,  v.  ii, 

829,  &c. 
Verification.    See  contents,  v.  i,  500 
of  acco»nl  rendered  by  receiver,  F.  T38,  v. 

11,238 
oi agreed  statement  of  facts,  F.  812,  v.  i,  605 
oi  answers  to  interrogatories,  F.  1212,  v,  ii, 

599 
of  Hll  0/  particulars  or  account  referred 

to  in  pleading,  F.  104iO,  v.  ii,  477 
of  claim  against  municipality ,  F,  243,  v.  i, 

528 
ai confession  0/  judgment,  v.  i,  598;  F.  805, 

V.  i,  597 
where  no  other  form  is  prescribed  by  stat- 
ute,-F.  280,  v.  i,  512, 
of  offer  or  accentanee  of  offer  of  judgment, 

F.  1244,  V.  ii,^620 
of  petition,  v.  i,  389;  general  form,  F.  170, 

V.  1,  351,  F.  172,  V.  i,  852  ;  F.  494,  v.  ii,  5 
same  ;  by  officer  of  corporation,  F.  171,  v. 

i.  351 
same ;  for  removal  of  cause,  v,  i,  755 
same;  to  remove  cause  to  United  States 

court,  F.  416,  v.  i,  792 
Qipleadings.    See  contents,  v.  ii,  487 
if  complaint  used  as  affidavit,  v.  ii,  86 
of  submission  of  controversy,  v,  i,  602 
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Vessel  attached  (claim  of  third  person),  v. 
ii,  818 

Vesting  order,  v.  ii,  184;  and  see  v.  ii,  1111 
in  English  practice,  v.  i,  646,  n. 

Vexatious  lltle:aUon,  security  for  costs 
of,  F.  4t4,  V.  i,  867 
staying,  v.  ii,  645 

Violation  of  stay,  wliat  gained  by,  V.  >, 
442 

Void  proceedings,  motions  against,  t,  i, 
114 

Voluntary  dissolution  of  a  corpora- 
tion, must  begin  by  order  to  show  cause, 
V.  i,  159 
See  Corporation,  v,  i,  878,  n. 


Vfalver  of  motions,  v.  i,  116 
of  motion  by  inconsistent  proceeding,  v,  i, 

116 
of  appeal  from  an  order,  v.  i,  27T 
of  notice  of  settlement  of  order,  F,  78,  v.  i, 

284 
of  stay  by  non-payment  of  costs,  v.  i,  445 
of  verification,  v.  i,  509 
of  defects  in  summons  or  service,  v.  i,  617 
laches  in  moving  for  security  tor  costs  not 

necessarily  a  waiver,  v.  i,  847 
of  attachment  by  joining  inapproriate  cause 

of  action,  v.  ii,  277 
of  arrest,  by  joining  inappropriate  cause  of 

action,  v.  ii,  355 
of  authentication  of  document,  F.  1298,  v.  ii, 

649 
of  trial  by  jury,  F.  1606,  v.  ii,  848;  and  see 

F.  1595,  v.  ii,  886 
same;  recital  of  in  judgment,  F.  1631,  v.  ii, 

857 
of  undertaking  on  appeal,  F.1921,  v.ii,  1000 
"Warrant  to  seize  chattel  in  action  to  fore- 
close lien,  F.  779,  v.  ii,  273 
of  attachment  and  its  enforcement,  Forms, 

see  list,  V.  ii,  291,292 
of  attachment  on  the  ground  of  wrongful 

conversion  of  public  moneys,  F.  788,  v.  ii, 

294 
of  commitment  for  contempt,  F.  1215,  v.  ii, 

601 
Waste,  V.  ii,  40 
injunction  against,  F.  6S3,  534,  v,  ii,  64 
affidavit  to  obtain  order  to  restrain,  F.  628, 

V.  ii,  86 
order  to  stay,  F.  629,  v.  ii,  87 
afSdavit  by  purchaser  at  execution  sale  for 

order  to  enjoin  waste,  F.  2030,  v.  ii,  1086 
Watclilng  tor  decision  of  motion,  v.  i,  187 
Watercourses,  injunction  as  to,  F.  54S, 

V.  ii,  66;  F.  561,  v,ii,  67 
Way,  injunction  against  stopping,  v.  ii,  66 
Week,  what  is,  v.  i,  371, 875,  n. 


W^III,  notice  of  motion  for  legatee  to  inter- 
vene in  action  to  construe,  F.  1159,  v.  ii, 
564 
judgment  establishing  lost  will,  F.  1742,  v. 
ii,  902 
Wltbdrawal  of  pleading,  v.  ii,  452 
Withdrawing  ^om  the  files,  v.  i,  92 
service  of  a  paper,  v.  i,  4U6 
appearance,  F.  892,  v.  i,  717 
papers,  leave  to  withdraw  papers  on  discon- 
tinuing, F.  1229,  V.  ii,  6U 
W^ltness,  afSdavit  to  absence  on  which  to 
ask  postponement,  F.  1498-1601,  v.  ii,  780 
compelled  to  make  affidavit,  no  right  to 
cousel,  v.  i,  144 

compelling  attendance  of  at  trial.  See  list, 
V.  11,719 

competency  of  affiant,  v.  i,  49 

affidavit  to  attach  for  contempt,  F.  1208,  v, 
ii.  598 

attachment  against  for  contempt,  F.  1204,  v. 
ii,  694 

not  obeying  subpoena  to  attend  before  sher- 
iff's  jury,  afadavit  to  attach,  F.  1206,  v.  ii, 
.595 

order  of  attachment  to  bring  before  sheriff's 
jury,  F.  1206, 1207,  v.  ii,  696 

subpoena  to  make  deposition  tor  a  motion, 
F.  41,  V.  i,  208 

examination  of  before  action.  See  contents 
and  Forms,  v.  i,  586 

affidavit  to  obtain  testimony  of  in  an  ex- 
pected action,  F.  254,  v.  i,  689 

ex-parte  order  to  take  testimony  of  in  ex- 
pected action,  F,  265,  v.  i,  541 

reference  to  examine  prisoner  in  jail,  F. 
1271,  v.  ii,  685 

privilege  of  from  service  of  summons,  v.  i, 
721,  n.  , 

discharge,  when  arrested  in*a  civil  action 
or  proceeding,  in  violation  of  privilege, 
F.  1426,1427,  v.ii,  725,  726 

/««?jAz«^  refusal  to  act,  F.  11S8,  v.  ii,  585 

refusal  to  be  sworn,  F.  1188,  v.  ii,  585 

refusing  to  answer  a  question,  F.  1189,  v,  ii, 
585 

subpoena  to,  before  sheriff^sjury,  F.817,  v. 
ii,  315 

stipulation  as  to  production  of  testimony, 
F.  1804, 1305,  V.  li,  660 
Writ.    See  Title  of  Writ,  as  Assistance, 
Habeas  Corpus,  Mandamus,  Prohibition, 
&c. 

of  prohibition  when  heard  as  enumerated 
motion,  v.  i,  103 

of  error  to  review  refusal  by  the  State  court 
to  remove,  F.  427,  v.  i,  8i)2 

of  inquiry,  F.  1463,  v.  ii,  755 

same ;  to  ascertain  damages  caused  by  in- 
junction, notice  to  sureties  of,  F,  6^,'  v. 
ii,  118 
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INDEX  OF  THE  SECTIONS  OF  THE  NEW  YORK  CODE 

OF    CIVIL   PROCEDURE,   FOR    WHICH    FORMS    IN 

THIS  COLLECTION  ARE  SPECIALLY  ADAPTED. 


[This  work  is  adapted  for  use  throughout  the  country,  and  the  index  of  subjects  begin- 
ning at  p.  1115  of  vol.  il  will  give  the  practitioner  a  ready  clue  to  all  the  various  remedies  now 
administered  in  civil  actions  in  courts  of  record,  whether  under  the  Codes  of  Procedure  in 
various  States,  or  even  under  common-law  or  Chancery  systems. 

As  an  additional  convenience  for  the  New  York  practitioner,  who  often  seeks  for  au 
appropriate  Form  in  connection  with  the  New  York  Code  of  Civil  Procedure,  this  index  is 
added,  so  that  under  the  number  of  the  respective  sections  here  arranged  in  numerical  order, 
he  may  at  once  find  a  reference  to  such  of  the  Forms  as  are  appropriate  to  each  section.  But 
the  New  York  practitioner  should  not  forget  that  a  very  large  part  of  procedure  and  a  very 
considerable  proportion  of  the  Forms  are  matters  of  actual  practice,  concerning  which  little  or 
nothing  is  to  be  found  in  the  codes,  and  if  he  would  look  at  all  the  remedies  available,  he 
should  consult  also  the  Index  of  Subjects.  Thus,  for  instance,  it  is  a  mistake  to  suppose  that 
sections  803-809  of  the  New  York  Code  of  Civil  Procedure  exhaust  the  subject  of  Discov- 
ery. Under  those  section  numbers  in  this  index  the  practitioner  will  find  a  reference  to 
the  Forms  appropriate  in  proceedings  under  those  sections;  but  if  he  consults  title  Discov- 
ery in  the  Subject  Index,  at  p.  1130  of  v.  ii,  he  will  find  how  he  may  discover  the  address  of  his 
adversary,  the  assets  of  a  defendant  for  whom  a  receiver  has  been  or  is  to  be  appointed,  the 
accounts  relative  to  attached  property,  &c.,  &c.,  proceedings  not  prescribed  by  any  pro- 
vision of  the  code.] 


F.-fonn.    v.-volume. 


ABBREVIATIONS. 

i  or  ii-number  of  volume.    Arabic  numerals  indicate  the  page. 
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7,  sub.  1.  See  Subpcena  in  Subject  In- 
dex.—sub.  2.  See  Oath  in  Subject 
Index 

8,  9,  10.  See  list  of  Forms,  v.  ii,  584 
11.  Commitment,  F.  1190,  v.  ii,  585 

14.  See  list  of  Forms,  v.  ii,  584.— sub. 
1.  Order  to  show  cause  why  attor- 
ney should  not  pay  over  to  his  cli- 
ent, F.  1316,  V.  ii,  603.— sub.  3.  Affi- 
davit to  punish  for  contempt  in  false 
justiflcation,  F.  239,  v.  i,  498.— For 
other  subdivisions  see  Contempt,  Ali- 
mony/ and  Witness  in  Subject  Index. 

15.  Order  to  pay  costs  for  miscon- 
duct, F.  381,  V.  i,  388 

23, 24.  Writ,  F.  1999,  v.  ii,  1057,1064,  n. 

25.  Settlement  of  case.  See  F.  1544, 
V.  ii,  811 

26.  Transfer  where  order,  &c.,  was 
expressly  returnable  before  a  par- 
ticular judge,  F.  53-55,  v.  i,  213,  314 


37.  Adjournment  to  Chambers,  F.  56, 
V.  i,  314 

46-50.  Eemoval  of  cause  for  dis- 
qualification, F  411-413,  V.  i,  737- 
739 

65.  Order  substituting  attorney,  F. 
1173-1176,  V.  ii,  573.— Notice  to  ap- 
point after  death,  F.  1177,  v.  ii,  574. 
— Affidavit  for  order  to  serve  notice 
by  mailing  or  publication,  F.  1178, 
v.  ii,  575. — Order  for  service  of  no- 
tice by  substitution  or  mailing,  F. 
1179,  V.  ii,  576 

66.  Order  of  reference  as  to  compen- 
sation. See  under  t^  1015. — Order  of 
reference  as  to  lien,  F.  1367,  v.  ii, 
634. — Order  to  show  cause  and  no- 
tice of  motion  to  set  aside  satisfac- 
tion of  judgment,  F.  1180,  v.  ii,  577. 
—Judgment  establishing  lien,  F. 
1733,  V.  ii,  896 
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102.  See  Oontempt  and  Sheriff  in  Sub- 
ject Index. 

108.  sub.  1.  Oath  of  jurors,  F.  820,  v. 
ii,  316.— Inquisition,  F.  832,  v.  ii, 
817.— sub.  2  Subpoenas,  F.  817-819, 
V.  ii,  315,  316.— Affidavit  to  attach 
•witness,  F.  1205,  v.  ii,  595.— Order 
for  attachment,  F.  1206,  v.  ii,  590.— 
Attaehmeift,  F.  1307,  v.  ii,  596.^ 
sub.  3.  Oath,  F.  821,  v.  ii,  317 

109.  Inquisition,  F.  833,  v.  ii,  317 

110.  Order  of  arrest.  See  Arrest  in 
Subject  Index. — Execution  against 
person,  F  2033,  v.  ii,  1089;— Dis- 
charge.    See  under  §  564,  &c. 

145-159.  Bond.  See  general  Form, 
F.  35,  V.  i,  69 

1 74.  Bond.  See  general  Form,  F.  35, 
V.  i,  69 

191,  sub.  1.  Stipulation  for  judgment 
absolute,  F.  1908,  v.  ii,  998.— sub.  3, 
3.  Order  granting  leave  to  appeal, 
F.  1910,  V.  ii,  994.— For  notices  of 
appeal,  &e..  &o.,  see  under  §  1295- 
1355 

192.  Remittitur,  F.  1975,  v.  ii,  lOh.— 
Order  judgment  absolute,  F.  1978,  v. 
ii,  1034 

217.  Original  petitions  and  proceed- 
ings thereon,  F.  168-192,  v.  i,  337, 
350.— Application  for  further  direc- 
tions. See  list,  v.  ii,  983. — Set-off  of 
judgments,  F.  1987,  v.  ii.  987.— For 
other  powers  see  Beceiver,  Reference, 
and  similar  topics  in  Subject  Aidex 

218.  Order,  F.  1450,  v.  ii,  745 

231.  Order  transferring  cause  to  an- 
other department,  F.  1974,  v.  ii,  103 

251.  See  order  as  to  fees,  F.  1559,  v. 
ii,  819 

265,  sub.  3.  Discontinuance  or  dis- 
missal.   See  F.  1073,  v.  ii,  508 

269-2  7  7.  See  list  of  Forms.v.  i,729.— 
Stay,  see  also  F.  204r-207,  v.  i,  446, 
&c. 

279.  Transfei:  where  order,  &c.,  was 
expressly  returnable  before  a  par- 
ticular judge,  F.  68-55,  v.  i,  213, 
314 

289.  Order.    See  F.  1559,  V.  ii,  819 

300.  Order.    See  F.  1559,  v.  ii,  819 

319.  See  list,  v.  i,  739;  also  v.  ii,  785 

S39.  Direction  of  execution,  F.  1999, 
V.  ii,  1057 

342.  Certificate,  F.  413,  v.  i,  738 


343-345.  See  Ust,  v.  i,  729.— As  to 

stay,  see  also  list,  v.  i,  434 
410.  Demand  before  suit.    See  list,  v. 

i,  533 
417,  418.  Summons,  v.  i,  617 

419.  Notice,  F.  330,  v.  1,  618 

420.  See  list,  V.  ii,  747 

421.  Notice  of  appearance.  See  list, 
V.  i,  709.— Subscription,  F.  385,  387, 
V.  i,  714,  715 

422.  Extension  of  time  pending  ap- 
peal as  to  jurisdiction,  F.  388,  389, 
V.  i,  715,  716  — Proceedings  for  ex- 
tension. F.  397,  &c.,  V.  i,  736;  and 
see  under  §  530 

423.  Notice,  F.  333,  619 

424.  Notice  of  appearance.  See  list,; 
V.  i,  709. — General  authority  to  ap- 
pear, F  385,  V.  i,  521 

425.  426.  Proof  of  service.  See 
§434 

430.  Designation,  F.  283,  v.  i,  530.— 
Consent,  F.  284,  v.  i,  530.— Ac- 
knowledgment, F.  1-3  and  8a,  v.  i, 
13 

434.  Proof  of  personal  service.  See 
list,  V.  i,  631.- Authentication  of 
acknowledgment,  F.  1-3  and  8a,  v. 
i,  13 

435,  436.  See  list,  v.  i,  686 
438-443.  See  Ust,  v.  i,  652,  653 

444.  See  list,  F.  371-374,  v.  i.  679- 
683.- Affidavit  of  substituted  serv- 
ice by  delivery  at  residence,  or  post- 
ing, F.  339,  V.  i,  648.— Affidavit  of 
non-publication.  P.  395,  v.  i,  725 

445.  See  list,  v.  i,  719.— Also  see,  Affi- 
davit, F.  1875,  V.  ii,  976;— and  order 
for  restitution,  F.  1883,  v.  ii,  980 

446.  Affidavit  by  judgment-creditor 
to  move  to  come  in  before  judg- 
ment as  co-plaintiff  in  a  creditors's 
action,  F.  1153,  v.  ii,  559  —Order  al- 
lowing judgment-creditor  to  come 
in  as  co-plaintiff  in  creditor's  action 
F.  1154,  V.  ii,  560 

See  also  under  §  453 

447.  Appearance  of  third  persons  on 

accounting,   F.  1665,  v.   ii,   869. 

Judgment  directing  interpleader  P 
1730, 1731,  V.  ii,  895 

See  also  §  453 

448.  Allegations  in  complaint,  P.  961- 
963,  V.  ii,  438,  484 
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451.  Designation  of  unknown  par- 
ties, F.  319,  V.  i,  617.— Amending  as 
to  parties.     See  list,  v.  i,  691,  693 

452.  Bringing  in  new  parties.  See 
list,  V.  i,  691,  693 

See  also  the  following: 
AflSdavit  to  move  to  strike  out  a 
defendant  who  has  died  leaving 
neither  representative  nor  assets 
subject  to  the  jurisdiction,  F.  1073, 
V.  ii,  508.— Affidavit  of  surety  to  ob- 
tain leave  to  prosecute  action  aban- 
doned by  principal,  F.  1153,  v.  ii, 
557.— Affidavit  by  judgment-credit- 
or to  move  to  come  in  before  judg- 
ment as  co-plaintiff  in  a  creditor's 
action,  F.  1153,  v.  ii,  559— Order 
thereon,  F.  1154,  v.  ii,  6a0.— Order 
allowing  bondholders  to  intervene 
as  CO  plaintiffs,  F.  1155,  v.  ii,  560. — 
Petition  by  prior  purchasers  in  fore- 
closure, F.  1157,  V.  ii,  563.— Petition 
of  bondholder  to  come  in  as  defend- 
ant in  foreclosure  by  trustee,  on  al- 
legations of  collusion,  F.  1164,  v.  ii, 
567. — Notice  of  motion  (or  order  to 
show  cause)  and  order  allowing  leg- 
atee to  come  in,  in  an  action  to  con- 
strue a  wiU,  F.  1159,  1160,  v.  ii,  564. 
— Affidavit  of  landlord  to  move  to 
be  made  co-defendant  in  ejectment. 
F.  1163,  V.  ii.  565.— Affidavit  by 
owner  of  chattels  to  intervene  in 
action  for  possession,  F.  1163.  v.  ii, 
566. — Order  to  show  cause  (or  no- 
tice of  motion)  on  asking  leave  to 
intervene,  F.  1165,  v.  ii,  568.— Order 
giving  leave  to  intervene,  F.  1166, 
V.  ii,  569.— Order  by  consent,  sub- 
stituting executors,  without  preju- 
dice to  proceedings  already  had, 
F.  1166,  v.  ii,  570.— Appearance 
of  third  persons  on  accounting,  F. 
1665,  v.  ii,  869. —Judgment  direc- 
ting interpleader,  F.  1730,  1731,  V.  ii, 
895. — Leave  to  third  person  to  take 
part  in  trial,  F.  1751,  1752.  v.  ii, 
909.— Reference  to  ascertain  neces- 
sary parties.  F.  1814,  v.  ii,  946.-^ 
Order  bringing  in  creditors  in  parti- 
tion. F.  1885,  V.  ii,  957 

453.  Supplemental  summons,  F.  384. 
Y.  i,  706.— Leave  to  issue,  F.  383, 
706 

456.    Order,  F.  1019,  v.  ii,  465 

458  459    Petition  after  suit  brought, 

f'  457    58,  v.  i,  841.— Affidavit  in 

corroboration,  F.  458,  840.— Order 

to  show  cause  thereon,  F.  459,  v.  i, 


SECT 

843.— Petition  for  leave,  F.  388,  v.  i, 
57Q.— Certiacate,  P.  284,  v.  i,  573 
460.  Order,  F.  285,  v.  i,  573.— Order 
for  reference,  F.  286,  v.  i,  578. — 
Order  denying  leave,  F.  287,  v.  i, 
573. — Order  to  show  cause  after  suit 
brought,  F.  459,  v.  i,  843.— Order 
granting  leave  after  suit  brought,  F. 
460,  V.  i,  843.— Motion  to  vacate 
leave,  P.  463,  463,  v.  i,  844 

462.  Motion  to  vacate  leave.  See  F. 
463,  463,  V.  i,  844 

463,  464.  Petition  for  leave  to  de- 
fend, see  F.  283,  v.  i.  570 ;  F.  ■^l, 
V.  i,  843. — Affidavit  to  move  to 
vacate  leave,  P.  462,  v.  i,  844.— Order 
thereon,  F.  463,  v.  i,  845 

468-472.  Forms  for  appointment 
for  a  plaintiff.  See  list,  v.  i,  583  j 
for_  a  defendant,  v.  i.  834. — For 
plaintiff  in  action  to  annul  marriage, 
P.  939,  V.  i,  409 

471.  Motion  to  vacate  judgment  had 
without  guardiaii,  P.  1876,  v.  ii, 
977 

472.  Acknowledgment,  P.  1-3  and 
8a,  V.  i,  13. — Order  of  appointment, 
P.  1140,  V.  ii,  546 

473.  Petition,  F.  448.  v.  i,  883.— 
Order,  F.  449,  v.  i,  834.— Affidavit 
of  service,  P.  450,  v.  i,  835.— Order 
absolute,  F.  451,  v.  i,  886 

474.  Bond,  P.  453,  v.  i,  836,  and  see 
F.  303,  V.  i,  589 

475.  476.  As  to  ordering  new  se- 
curity, see  P.  226-328,  V.  i,  496,  &c. 

477.  Order  charging  personally.  See 
P.  81,  V,  i,  388 ;  P.  1558,  v.  ii,  818 

479.  Order  extending  time  to  serve 
complaint,  F.  980,  v.  ii,  445.— De- 
mand of  copy  complaint,  P.  979, 
V.  ii,  445. — ^Embodied  in  appear- 
ance, P.  385.  V.  i,  713 

480.  Affidavit  for  motion,  P.  1333, 
1334,  V.  ii,  613,  613 —Notice  of  mo- 
tion (or  order  to  show  cause)  to  dis- 
miss action,  P.  1337,  v.  ii,  614.— 
Order  of  dismissal,  P.  1238, 1289,  v. 
ii,  614, 615.— Judgment  of  dismissal, 
F.  1340,  V.  ii,  615 

481.  Complaint,  P.  960,  v.  ii,  431.— 
Demand  of  temporary  injunction, 
P.  504,  V.  ii,  43.— Affidavit  in  sup- 
port of  motion  to  Viompel  election 
between  several  e<jse3,  P.  1057,  v. 
ii,  490.— Noticfi^f  motion  to  com- 
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pel  plaintiff  to  elect  between  several 
counts  setting  forth  the  same  cause 
of  action,  F.  1058,  v.  ii,  490 

488.  Separate  statement,  F.  960,  v. 
ii,  431.— Separation,  F.  960,  v.  ii, 
433.— Notice  of  motion  to  compel, 
F.  1047,  V.  ii,.481.— Order  requiring, 
F.  1048,v.  ii.  483 

488-492  Demurrer,  F.  996-1004.  v. 
ii,  458-460 

493.  Demurrer,  F.  1017,  v.  ii,  463 

494.  Demurrer  to  new  matter,  F 
1005,  V.  u,  461 

496.    Demurrer.     See  under  §  496 

496.  Demurrer,  F.  1006-1016,  v.  ii. 
461 

500.  Answer,  F.  964,  965,  v.  ii,  434, 
435 

606.  Jud;pnent  against,  &c.,  in  re- 
presentative capacity,  F.  1455,  v.  li, 
750,  compare  F.  1735, 1736,  v.ii,  897. 
— ^Execution  against,  &c.,  in  repre- 
sentative capacity,  F.  2011,  v.  ii,  1078 

507.  Separate  statement  of  defenses, 
F.  964,  V.  ii,  434 

508.  Allegation  of  partial  defense, 
F.  964,  V.  ii,  434 

611.  Notice  of  motion  for  j  udgment, 
F.  1064,  V.  ii,  495.— Order  thereon, 
F.  1065, 1068,  V.  ii,  495, 497.— Affida- 
vit to  move  for  payment  of  sum  ad- 
mitted by;  answer,  F.  1347,  v.  ii,  623. 
Notice  of  motion  or  order  to  show 
cause  thereon,  F,  1248,  v.  ii,  633 

512.  Admission,  F.  1066,  v.  ii,  496.— 
Judgment,  F,  1067,  v.  ii,  496 

513.  See  under  §536 

514.  Eeply,  F,  967,  v,  ii,  436 

5 15.  See  list  of  Forms,  v,  ii,  747 

616.  Affidavit  to  move  to  compel 
reply,  F.  1060,  v.  ii,  493.— Notice  of 
motion.  F.  1061,  v.  ii,  492.— Order 
compelling,  F.  1062,  v.  ii,  493 

617.  See  under  §  483  and  §  507 

520.  Subscription,  F.  960,  964,  v.  ii, 
433. — Order  to  show  cause  or  notice 
of  motion  for  extension  of  time  to 
plead,  F.  983,  v.  ii,  447.— Order  ex- 
tending time,  F.  983,  v.  ii,  447.— 
Stipulation,  F.  984,  v.  ii,  448.  See 
also  under  §  423 

621.  Notice  Indorsed  on  answer.  F. 
985,  V.  ii,  448.  Judgment  between 
co-def endaats,  1 .  :^U,  v.  li,  890 


624,  626.    Verification.    See   under 

8  526 
526.    Verification,  F.  968-979,  v.  ii, 

439-445 
528.    Notice  of  return,  F.  303,  203,  v. 

1,433;  F.  987,  V.  ii,  449 
531.    Demand,  F.  1025,  v.  ii,  469.— 

Affidavit  for  stay  after  demand,  F. 

1036,  v.  ii,  470.— Copy  of  account,  F. 

1037,  V.  ii,  471.— Affidavit  to  obtain 
order  for  bill  of  particulars,  F.  1028, 
V.  ii,  471. — Order  to  furnish  bill  of 
particulars,  F.  1039,  v.  ii,  473.-8111 
of  particulars,  F.  1089,  v.  ii,  476.— 
Verification,  F.  1040,  v.  ii,  477.— 
Judgment  for  not  serving  particu- 
lars, F.  1240a,  V.  ii,  616.— Affidavit 
to  obtain  further  account  or  further 
bill,  F.  1041,  v.  ii,  477.— Notice  of 
motion  for  further  account  or  bill, 
F.  1043,  V.  ii,  478.— Order  for  further 
account  or  further  bill,  F.  1043,  v.  ii, 
478. — Notice  of  motion  to  preclude, 
F.  1044,  V.  ii,  478.— Order  preclud- 
ing, F.  1045,  V.  ii,  479.— Order  strik- 
ing out  complaint,  &c.,  for  non-com- 
pliance, F.  1046,  V.  ii,  480.— Order 
annexing  bill  of  particulars  to  judg- 
ment roll,  F.  1864,  v.  ii,  970 

537.  Notice  of  motion,  P.  1069,  v.  ii, 
498.— Order,  F.  1070, 1071,  v.  ii,  498, 
499 

638.  Affidavit,  F.  1053,  v.  ii,  486.— 
Notice  of  Motion,  F.  1053,  v.  ii,  486. 
—Order,  F.  1054,  v.  ii,  487 

639j  540.  Order  allowing  amend- 
ment, F.  1607b,  V.  ii.  844.— Order  to 
amend,  F.  1609,  v.  ii,  845.— Amend- 
ment at  trial,  F.  1513,  1513,  v.  ii, 
787,  788. 

642.  Amended  pleading,  F.  991,  v.  ii, 
453. — Notice  of  amended  pleading, 
F.  993,  V.  ii.  454.— Order  striking 
out,  F.  993,  v.  u,  454. 

544.  Affidavits  to  move,  F.  1030, 
1021,  V.  ii,  466,  467;  F.  1070,  v.  ii, 
509:— Order  to  show  cause,  F.  1033, 
V.  ii,  467.— Order  granting  leavei 
F.  1033,  V.  ii.  467  ;  F.  1086,  v.  ii, 
518. — Order  for  supplemental  com- 
plaint bringing  in  third  person,  F. 
1086,  V.  ii,  518.— Supplemental  com- 
plamt,  F.  1034,  v.  ii,  468 

645.  Notice  of  motion,  F.  1055,  v.  ii, 
488.— Order,  F.  1056,  v.  ii,  489.— 
Order  striking  scandalous. and  im- 
pertinent matter  from  the  files,  F. 
146,  147,  V.  i,  331 


Missing  Page 
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652.  Bond.  F.  814a.  v.  ii.  313.— Un- 
dertaking, P.  814a,  V.  ii,  813 

654.  Inventory,  F.  789,  v.  ii,  295. 
—Oath,  F.  790,  v.  ii,  295 

656.  Aflldavit  to  obtain  sale,  F.  837, 
V.  ii,  325.— Notice  of  motion,  F.  838. 
V.  ii,  337.— Order,  F.  839,  v.  ii,  327 

65  7.  Notices  of  claim,  F.  815,  816,  v. 
ii,  314.— For  subpoena  (sub.  duces 
tecum,  subp.)  ticket,  oath  of  jurors, 
oath  of  -witness,  see  under  §  108 

658.  Undertaking,  F.  833,  V  ii,  317. 
— For  indemnity  bond,  see  under 
§  644 

6G0.  Affidavit  of  claim,  F.  834,  v.  ii, 
318.  Order  to  appraise,  F.  835,  v. 
ii,  819 

661.  Oath,  F.  837,  v.  ii,  330.  Ap- 
praisal, F.  826,  V.  ii,  319 

662.  Undertaking,  F.  838,  v.  ii,  330 

663.  Order,  F.  839,  v.  ii,  331 

664.  See  Leave,  and  Parties,  in  sub- 
ject index 

666.  See  under  §  660 

668.  Undertaking,  P.  830,  v.ii,  333 

669.  Order,  F.  831,  v.  ii,  333 

670.  Affidavit,  P.  838,  v.  ii,  333. 
— Undertaking,  P.  833,  v.  ii,  334 

671.  Order,  834,  v.  ii,  335 

672.  Affidavit,  F.  835,  v.  ii,  325 

674.  Api)ointment  of  keeper,  F.  793, 
V.  ii.  297 

675.  Order,  F.  840,  v.  ii,  338 

676.  Order,  F.  841,  v.  ii,  338 

677.  Affidavit  to  move  for  leave,  P. 
358,  V.  i,  545.— Undertaking,  P.  360, 
V.  i,  547 

678-679.  Order  giving  leave,  P.  259. 
V.  i,  547 ;  P.  1156.  v.  ii,  561 

681.  Notice  and  order.  See  F.  1317, 
&c.,  V.  ii,  603 

682.  Affidavit,  order  to  show  cause, 
notice  of  motion  and  order.  See 
under  §  683 

683.  Affidavit,  P.  843,  v.  u,  333.—:^ 
subsequent  attaching  creditor,  P. 
860,  V.  ii,  337.— Order  to  show  cause, 
F.  844,  v.ii.  334.— Notice  of  motion, 
F.  845,  V.  ii,  335.— Order  vacating, 
F.  864,  V.  ii,  343 

687.  Notice  of  motion,  P.  865,  v.  ii, 
344— Order,  P.  867,  v.  ii,  344 

688,  Undertaking,  F,  866,  v.  ii,  344 
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689.  Notice  of  motion.  See  under 
§  687. — Undertaking.  See  under 
§688 

693.  Affidavit,  P.  868,  870,  871,  v.  ii, 
346,  &c.— Order,  P.  873,  v.  ii,  350 

694.  Undertaking,  P.  869,  v.  ii,  347 

696.  See  under  Reference,  in  subject 
index 

697.  Sheriff's  proceedings  as  to  con- 
flicting claims.  See  und^r  Execu- 
tion 

701.  Extension.  See  vol.  i,  81,  Un- 
dertaking.    See  under  §  668 

703.  Discontinuance.  See  v.  ii,  609. 
— Substitution.  See  under  Leave 
and  Parties,  in  subject  index 

704.  See  under  Leave,  and  Parties, 
in  subject  index 

706,  _  Execution  to  a  sheriff  who  has 
levied  attachment,  but  whose  term 
of  office  has  expired,  P.  3005,  v.  ii 
1069 

707-708.  Execution.  See  Chapter 
XVI,  Execution 

709.  Taxation  of  fees.  See  P.  875, 
V.  ii,  353 

710.  Assignment.  See  v.  i,  616. 
— Acknowledgment,  v.  i,  13  — Sub- 
stitution.   See  Chapter  X,  Parties 

711.  Affidavit  to  vacate  lis  pendens, 
P.  873,  V.  ii,  351— Order,  P,  503,  v. 
ii,  39 

712.  Return,  P.  791,  v.  ii,  396.— Order 
requiring,  P.  793,  v.  ii,  397;  and 
see  V.  ii,  603,  &c. — Taxation  of  fees, 
F.  875,  V.  ii,  352 

713.  For  Forms  as  to  appointment 
of  receiver,  see  list,  v.  ii,  141, 143. — 
Motion  for  receiver  after  judgment, 
F.  3071a,  V.  ii,  1113 

714.  Order  for  receiver  in  inter- 
pleader, P.  1111,  V.  ii,  535 

717.  Affidavit  to  move  for  payment 
of  sum  admitted,  and  for  continu- 
ance of  action  as  to  residue,  P.  1347, 
V.  ii,  633. — Notice  of  motion  or 
order  to  show  cause  thereon,  P. 
1348,  V.  ii,  633;  P.  753,  v.  ii,  249. 
—Order  thereon,  F.  754,  755,  v.  ii, 
249,  &c. 

718.  Order  that  sheriff  take  and  pay 
or  deliver,  P.  756,  v.  ii,  351.— Order 
that  clerk  deUver  over,  2070,  v.  ii, 
1111.— Order  that  sheriff  convey.  F^ 
2071,  V.  ii,  1111 


1172 


INDEX  BY  8E0TIOKS  OF  THE 


719.  Order  to  elect,  F.  500a,  v.  ii,  8. 
—Notice  of  election,  F.  500b,  v.  ii,  9 

723.  Notice  of  motion  for  leave  to 
amend,  F.  47,  v.  i,  211.— Order  to 
show  cause  against  amending.  F.  47, 
V.  i,  211;  F.  145,  v.  i,  330.— Order  to 
amend  by  cancelling  and  interlin- 
ing, F.  24,  V.  i,  60. — Amending  nuno 
pro  tunc  with  saving  clause,  F.  144, 
V.  i,  339.— Amendment  by  consent.F. 
143-145,  V.  i,  319. — Order  amending 
affidavit,  F.  63,  v.  i,  217.— Amend- 
ing appointment  of  guardiam,  ad  li- 
tem, service  and  judgment,  F.  458, 
V.  i,  837. — Order  for  amendment  in 
interpleader,  F.  1108,  v.  ii,  534— 
motion  to  amend  judgment.  See 
list,  V.  ii,  969 ;  and  see  F.  453,  v.  i, 
837. — Motion  to  amend  order,  F.  47, 
V.  i,  211;  F.  125-127,  v.  i,  310,  &c. 
— Order  of  court  for  modifying 
judge's  order,  F.  145,  v.  i,  320.— 
Amending  caption  of  order,  F.  134, 
V.  i,  315  — Affidavit  to  ask  amend- 
ment of  order  of  reference,  F.  23,  v. 
i,  59.— Order  thereon,  F.  33,  v.  ,1,  60. 
— Amending  order  to  show  cause, 
F.  Ill,  V.  i,  302. — Amending  as  to 
parties.  See  list,  v.  1,  691,  693;  and 
Ust  in  V.  ii,  507. — Striking  out  par- 
ty, Fi'  1514,  V.  ii,  788.— Affidavit  to 
move  to  strike  out  a  defendant  who 
has  died,  leaving  neither  representa- 
tive nor  assets  subject  to  the  juris- 
diction, P.  1073,  V.  ii.  508.— Affida- 
vit for  leave  to  amend  pleading,  F. 
1074,  V  ii,  509 — Notice  of  motion 
for  leave  to  amend  .a  pleading,  F. 
994,  V.  ii,  455. — Order  granting  leave 
to  amend  a  pleading,  F.  995,  v.  ii, 
456. — Leave  to  plaintiff  to  amend, 
&c.,  if  defendant  amends,  F.  886,  v. 
ii.  981. — Leave  to  plead  after  judg- 
ment, F.  1903,  V.  ii,  989 

724.  (See  also  under  §  733.)  Default, 
F.  109,  110,  V.  i,  301.— Notice  to 
limit  time,  F.  1873,  v.  ii,  973.— Affi- 
davit for  leave  to  amend  pleading, 
F.  1074,  V.  ii,  509. — Motion  to  open 
judgment,  default,  &c.  See  list,  v. 
ii,  975. — Motion  to  amend  judgment. 
See  list,  v.  ii,  969. — Leave  to  plead 
after  judgment,  F.  1908,  v.  ii,  989 

725.  See  Keturns,  v.  i,  400 
.727.  Order,  F.  24,  v.  i,  60 

728.  Caption,  F.  27,  28,  v.  i,  73,  &c. 
See  v.  i,  44,  &c. 

729.  See  v.  i,  61,  &e. 


730.  Order  amending  undertaking,  F. 
325,  V.  i,  496 

732.  Order  allowing  payment  into 
court,  F.  1251,  v.  li,  624.— Notice, 
T.  1353,  V.  ii,  625.— Notice  of  ac- 
ceptance, F,  1254,  V.  ii,  626 

734.  Judgment,  see  F.  1593,  &c.  v. 
ii,  83 

735.  Notice,  F.  1307,  v.  ii,  652.— Ad- 
mission, F  1308,  V.  ii,  652.— And 
see  Admission  of  copy,  F.  1299,  v.  ii, 
649  ■ 

736.  Offer,  F.  1349,  v.  ii,  638.— No- 
tice, F.  1350,  V.  ii,  623 

737.  Judgment  on  offer,  F.  1594,  ^. 
ii,  884 

738.  Offer,  F.  1242,  v.  ii,  618.— No- 
tice of  acceptance,  F.  1345,  v  ii, 
620.— Affidavit,  F.  1246,  v.  ii,  621. 
—Judgment,  F.  1246a,  v-ii,  623 

789.  Offer,  F.  1243,  v.  ii,  620.— No- 
tice, F.  1245,  V.  ii,  620 
740.  Affidavit,  F.  1244,  v.  ii,  620 
743.  Order,  F.  1251,  v.  ii,  634 
745.  Bond,  see  general  form,  F.  25. 
V.  i,  69  — Certincate  of  payment,  F- 
1353,  V.  ii,  635 
747.  Bond,  see  general  form,  F.  35, 

V.  i,  69 
751.  Affidavit  to  obtain  order,  F.1355, 
V.  ii,  626. — ^Notice  of  motion  (or 
order  to  show  cause)  for  order,  F. 
1356,  V.  ii,  637.— Order,  F.  1257,  v. 
ii,  627 

756.  Petition  by  receiver  for  leave  to 
be  substituted,  F.  1141,  y.  ii.  547  — 
Petition  for  continuance  by  hus- 
band after  marriage  of  female 
plaintiff,  F.  1151,  v.  li,  556.— Order 
for  supplemental  complaint  bring- 
ing in  third  person,  F.  1086,  v.  ii,  518. 
See  also  Usit  of  Forms  as  to  changes 
of  parties  at  plaintiff's  instance,  v. 
ii,  507;  at  defendant's  instance,  v. 
ii,  524;  instance  of  third  person,  v. 
ii,  538 

757.  Suggestion,  F.  213,  214,  v.  i,  459, 
460. — Affidavit  to  move  to  substi- 
tute executor,  &c.,  F.  1083,  1098, 
1115-1133,  1135,  V.  ii,  515,  547,  539- 
541,  543.— Request  for  substitution, 
F.  1134,  V.  ii,  543.— Notice  of  mo- 
tion (or  order  to  show  cause)  for 
substitution  of  representative,  &c., 
F.  1083,  1099,  1126,  1127,  v.  ii,  516, 
528,  S48,  543.— Order  for  continu- 
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ance  on  motion  of  representative 
&c.,  F.  1150,  V.  ii,  555.— Order  con- 
tinuing action  against  siirviving  de- 
■  fendants,  F.  1084,  v.  ii.  517;  against 
representative  of  decedent,  F.  1085, 
1138-1139,  V.  ii,  517, 544-546;  against 
infant  heir,  &c.,  F.  1140,  v.  ii,  546. 
— Substitution  pending  appeal,  affi- 
davit and  order,  F.  1937, 1938,  v.  ii, 
1012. — Consent  and  order  for  same, 
F.  1939,  1940,  V.  ii,  1013 

758.  Forms  for   substitution.      See 
,    under  §  757.— Order  for  severance, 

F.  1149,  v.  ii,  553 

759.  See  under  §  757 

760.  Amendment  aa  to  parties.    See 
.    under  §  751. — Supplemental  sum- 
mons, F   384,  V.  i,  706.— Removal, 
adapt  from  v.  i,  739,  &c. 

761.  Affidavit,  F.  1095,  v.  ii,  536.— 
Notice  of  motion  or  order  to  show 
cause,  F.  1096,  v.  il,  536.— Order  de- 
claring action  abated,  F.  1097,  v.  ii, 
537 

766.  Affidavit  to  move  for  substitu- 
tion of  public  officer's  successor,  F. 
1088,  V.  ii.  530.— Notice  of  motion 
for  substitution  of  public  officer's 
successor.  F.  1089,  v.  ii,  521.— Order 
substituting  public  officer's  succes- 
sor, F.  1090,  V.  ii.  621.— Affidavit  to 
move  to  continue  action  against  re- 
ceiver. F.  1091,  V.  ii,  533.— Order  of 
continuance  against  receiver.  F. 
1093,  V.  ii,  533,— Affidavit  for  sub- 
stitution of  trustee's  successor,  F. 
1143,  V.  ii,  548. — Notice  of  motion 
for  substitution  of  trustee's  succes- 
sor, F.  1143,  V.  ii,  549.— Order  sub- 
stituting trustee's  successor,  F.  1144, 
V.  ii,  550. — Motion  by  a  successor, 
F.  1144a,  V.  ii.  550 

767.  Orders.    See  list,  v.  i,  381 

769.  Explained,  v.  i,  134, 135.— Notice 
of  motion.  See  Ust,  F.  30-34,  v.  i, 
197. — Notice  confirming  previous 
notice,  F.  68,  v.  i,  338.— Notice  of 
motion  to  amend  or  resettle,  F.  116- 
120,  V.  i,  305,  &c. — For  re-argument, 
F.  131,  V.  i,  313.— Affidavit.  F.  35, 
V  i.  300.— Counter-motion.  F.  45,  v. 
i,  210.— Countermand,  F.  46,  v.  i,. 
211. —Stipulation  as  to  motion,  F. 
48-52,  V.  i,  211,  &c.— Orders,  F.  127- 
139,  V.  i,  311;  F.  140,  141.  v.  i,  318; 
F.  152,  V.  i,  325;  F.  156,  v.  i,  328.— ^ 

'  Notice  of  entry  of  order,  F.  113,  v. 


1,  304. — Affidavit  of  service  such  as 
to  make  disobedience  a  contemnt,  F 
200,  V.  i,  433 

770.  Explained,  v.  i,  133,  &c.,  n. 

771.  Order  to  show  cause,  P.  43,  44, 
V.  i,  210.— Order  transferring  mo- 
tion, F.  53-55,  V.  i,  313,  &c.— Recit- 
al of  transfer  of  motion,  F.  81,  v.  i, 
386. — Order  changing  time  of  hear- 
ing, F.  130,  V.  i,  313 

772.  Explained,  v.  i,  124,  135  and  n., 
131. — Judge's  ex  parte  vacatur,  P. 
148,  V.  i,  323.— Order  by  judge  to 
show  cause,  F.  150,  v.  i,  324— Order 
by  court  to  show  cause,  F.  151,  v.  i, 
334. — Order  vacating  on  notice,  F. 
153,  V.  i,  335 

775.  Stay,  F.  99, 100,  v.  i,  396.  F.  107, 
108,  V.  i,  300;  F.  304-207  and  209, 
210,  V.  i,  446.— Order  that  one  action 
abide  the  event  of  another,  P.  1185, 
V.  ii,  582. — Stay  till  determination  of 
another,  F.  1398,  1294,  v.  ii,  645.— 
Stay  of  sale,  F.  3089-2043,  v.  ii,  1096 


776.  Leave  to  renew,  F.  64^66,  v.  i, 


139,  v.i, 

39,  V.  i, 

before 

393  — 

,  333. 

'66, 

93, 


318;  F.  88,  v.  i,  391 
317.— Renewal,  F. 
317.— Denial  beci 
wrong  justice. 
Order  vacating, 
— ^Motion  for  re 
V.  i,  318,  &c.— New 
V.  i,  393 

778.  Proceedings  for  contempt,  see 
list,  p.  583 

779.  Order  to  pay  costs,  P.  81,  v.  i, 
388. — Notice  of  stay  by  non-pay- 
ment, F.  208,  V.  i,  448.— Notice  of 
motion  to  vacate  proceedings  in 
violation  of  stay,  F.  210,  v.  i,  449. 
— Order  to  show  cause  why  costs 
should  not  be  set  off  against  each 
other,  F.  1391,  v.  ii,  643.— Order  set- 
ting off  costs  against  each  other,  F. 
1393,  V.  ii,  643,— Order  for  stay  un- 
til costs  of  former  action  are  paid, 
F.  1395,  V.  ii,  647.— Execution,  P. 
158,  V.  i,  339. — Judgment  setting  off 
costs,  compare  F.  1593,  1594,  v.  ii, 
384 

780.  Notice  of  motion  (general  form), 
F.  30,  V.  i,  197.— Order  to  show 
cause  (general  form),  F.  43,  v,  i,  309. 
— Indorsement  on  returning  notice 
as  irregular,  F.  121,  v.  ii„  308 

781.  Order  to  show  cause  and  notice 
of  motion  (for  extension  of  time  to 
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'  plead),  F.  983,  v.  ii,  447.— Order  ex- 
tending time  for  service,  F.  iSOl,  v. 
i,  432 

783.  Affidavit  and  order  to  file  case, 
&c.,  nunc  pro  tunc,  F.  1651,  v.  ii, 
851. — Motion  to  open  judgment,  see 
list,  V.  ii,  975 ;  see  also  Amendment, 
in  Subject  Index 

786.  Order  allowing  appeal,  F.  1911, 
V.  ii,  995. — Order  giving  leave  to 
move,  F.  1874a,  v.  ii,  976,  and  see 
p.  995 

786.  Notice,  F.  1093,  v.  ii,  534.— Ap- 
pearance of  creditors,  F.  1665,  v.  ii, 
869 

787.  See  Table,  V.  i.  373 

791.  Notice  for  particular  day,  F. 
1490,  V.  ii.  774.— Affidavit  as  to 
dower,  F.  1258,  v.  ii,  629 

793.  Affidavit  to  obtain  preference, 
F.  1358,  V.  ii,  639.— Notice  with  no- 
tice of  trial,  F.  1490,  v.  ii,  774.— No- 
tice of  motion  for  preference,  F. 
1359,  V.  ii,  630. — Order  giving  pref- 
erence, F.  1360,  v.  ii,  630 

794.  NotlHf  issue,  see  under  §  977 
F.  9,  10,  V.  i,  19.— 

ice  on  attorney,  F. 
Affidavit  of  service 
broner,  F.  198,  v.  i, 
K  of  service  on  a  party 
ky  of  a  paper  other  than 
process,  F.  194, 195,  v.  i,  428,  &c.— 
Affidavit  of  seeing_  service  made  by 
a  person  who  has  since  disappeared, 
F.  199,  V.  i,  481 
797.  Affidavit  of  service  through  the 
post-office,  F,  196,  v.  i,  429;  see  also 
under  §  796 

802.  Affidavit  of  service  to  bring  in- 
to contempt,  see  under  §  610 

803.  See  Table  of  remedies,  v.  ii,  658, 
659 

805.  Petition,  F.  958,  v.  ii,  421;  F. 
1313,  V.  ii,  660.— Affidavit,  F.  957, 
V.  ii,  433. — Order  to  make  discovery 
or  show  cause,  F.  1314,  v.  ii,  663. — 
Affidavit  to  oppose,  F.  1315,  v.  ii, 
664 

806.  Affidavit  to  vacate,  see  last 
above 

807.  Order,  F.  1316-1320,  v.  ii,  665, 
666 

808.  Proceedings  to  punish  for  con- 
tempt, see  V.  ii,  587,  &c  —  Strik- 
ing out  pleading,  see  v.  ii,  484.—. 
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Precluding  evidence,  see  F.  1044, 
1045,  V.  ii,  478,  &c.;  F.  1320,  v.  ii,  666 

810.  Acknowledgment,  F.  1-3,  and 
8a,  V.  i,  69 

811.  Bond,  F.  35,  36,  v.  i,  69.— Un- 
dertaking, F.  330,  V.  i,  494 

812.  See  list  of  Forms,  v.  i,  491 

813.  Justification  or  affidavit  of  suffi- 
ciency, F.  330,  V.  i,  494, — Approval, 
F,  331,  v.  i,  494. 

814.  Affidavit  of  applicant  for  leave, 
F.  261,  V.  i,  548.— Petition  for  leave. 
F.  263,  V,  i,  550.— Order,  F.  362,  v, 
i,  549 

816.  Filing,  F.  223,  v.  i,  495 

817.  Affidavit,  F.  1183,  v.  ii,  579.— 
Notice  of  motion,  F.  1183,  v.  ii,  580. 
— Order  consolidating,  F.  1184,  v. 
ii,  581 ;  see  also  Affidavit  to  stay 
pending  another,  F.  1293,  v.  ii,  645, 
—Order  staying,  F.  1294,  v.  ii,  646, 

818.  See  v.  i,  780. — Removal  and  con- 
solidation, F.  1182a,  V.  ii,  580 

820.  Affidavit  to  obtain  order,  F. 
1100-1105,  1113,  V.  ii,  529-532,  536. 
— Order  to  show  cause  (or  notice  of 
motion)  for  interpleader,  F.  1106, 
1114,  V.  ii,  532,  537.— Order  of  in- 
terpleader,  F.  1107-1113,  v.  ii,  533- 
536,  compare  judgment  in  action 
for  interpleader,  F,  1730, 1731,  v.  ii, 
895 

821.  Affidavit,  F.  1382,  1235,  v.  ii, 
612,  613. — ^Notice  of  motion  or  or- 
der to  show  cause,  F.  1337,  v.  ii,  614. 
-Order,  F.  1338, 1339,  v.  ii,  614,  615 

822.  Affidavit,  F.  1233,  1336,  v,  ii, 
612,  613. — ^Notice  of  motion  or  or- 
der to  show  cause,  F,  1337,  v.  ii, 
614.— Order,  F.  1238, 1239,  v,  ii,  614, 
615,— Judgment,  F.  1240,  v.  ii,  615 

823.  Affidavit  to  move  for  trial  of 
issues,  F,  1596,  v.  ii,  837.— Notice 
of  motion,  F.  1597,  v.  ii,  838.— Is- 
sues proposed,  F.  1598,  v.  ii,  839. — 
Order  directing  issues  to  be  settled, 
F,  1599,  V.  ii,  839i— Notice  of  pro- 
posed issues,  F.  1600,  v,  ii,  840, — 
Amendments  to  proposed  issues,  F. 
1601,  V.  ii,  840,— Notice  of  settle- 
ment, F,  1602,  V,  ii,  840.— Order 
settling,  F.  1603,  1604,  v.  ii,  841, 
842.— Resettlement,  F.  1647,  v.  ii, 
852, — Order  for  issue  to  try  validity 
of  judgment,  F.  1882,  v.  ii,  980;  F. 
1903,  V.  ii,  989 
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824.  Affidavit  to  move  to  compel  fil- 
ing, F.  988,  V.  ii,  450.— Certificate  of 
non-flUng,  F.  989,  v.  ii,  450.— Order, 
F.  990,  V.  ii,  451 

825.  Direction  in  wliat  county  to  en- 
ter, F.  114,  V.  i,  304 

82  7.  References  as  to  appointment  of 
receiver,  F.  656-660,  v.  ii,  145,  &c.  • 
F.  680,  V.  ii,  179;  F.  743,  v.  ii,  241. 
— Order  to  superintend  transfer,  F 
680,  V.  ii,  179;  F.  705,  v.  ii,  208.— 
Notice  to  appear  before  referee,  F. 
706,  V.  ii,  209.— Another  form,  by 
summons,  F.  707,  v.  ii,  209.— Refer- 
ee's order  to  transfer  to  receiver,  F. 
708,  V.  ii,  209. — Examination  pro  in- 
teresse  suo,  F.  730,  &c.,  v.  ii,  230. — 
Reference  of  receiver's  accounts,  F. 
739-741,  V.  ii,  238,  &c.— Reference 
to  compute  in  foreclosure,  F.  1474, 
&c.,  V.  ii,  764,  &c.— Reference  to 
settle  terms  of  judgment  and  fix  al- 
allowance,  F.  1669,  v.  ii,  871.  For 
other  references,  see  list,  v.  ii,  631; 
and  see  pp.  634-636 

842.  Jurat,  F.  11-20,  v.  i,  40,  &c. 

843.  Oath.    See  under  §845 

844.  Oath.  See  under  §  845.— Cer- 
tificate, F.  7,  v.  i,  16. — Authentica- 
tion by  clerk,  F.  18,  v.  i,  43 

846.  Oath,  F.  69,  70,  72,  73,  v.  i,  233, 
&c. 

847.  Affirmation,  F.  71,  v.  i,  233 

852.  Subpoena,  F.  1419,  1419a,  v.  ii, 
719,  720 ;  before  referee,  F.  1282a.  v. 
ii,  637;  and  see  under  §  867  —Sub- 
poena ticket,  F.  1420,  v.  ii,  720— Affi- 
davit of  service.  F.  1510, 1511,  v.  ii, 
786 

853.  Affidavit  to  attach  witness,  F. 
1203,  V.  ii,  593.— Order  for  attach- 
ment, F.  1202,  V.  ii,  592.— Attach- 
ment, F.  1304,  V.  ii,  594.  And  see 
list  on  p.  583.— Striking  out  plead- 
ing.   See  F.  1051,  v.  ii,  484 

854.  See  under  §§  108  and  886 

856.  Affidavit  to  attach,  F.  1205,  v.  ii, 
595.— Order,  F.  1206,  v.  ii,  596.— 
Warrant,  F.  1207,  v.  ii,  597.-;^Order 
and  commitment.  See  v.  ii,  585; 
and  see  list  on  p.  588 

857.  Commitment,  F.  1190,  v.  ii,  586; 
and  see  list  on  p.  583 

861,862.  Order  discha,rging,  F.  1427, 

V.  ii,  726 
8i64.  Affidavit,  E.  1486,  t.  ii,  725 
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866.  Discovery.    See  table  of  Reme- 
dies, V.  ii,  658,  659 

867.  Subpoena  duces  tecum,  F.  1421 
V.  ii,  730.— Affidavit  for  order  to 
produce  books,  &c.,  F.  1422,  v.  ii, 
721  —Order  to  produce,  F.  1423.  v. 
ii,  722 

868.  See  under  §  867 

869.  See  under  §  867 

870.  &c.  See  explanations,  v.  i,  536. 
— See  table  of  Remedies,  v.  ii,  658 

872.  Affidavit  to  obtain  examination 
of  adversary  before  suit,  F.  253,  263, 
V.  i,  537,  &c.— Affidavit  to  obtain 
perpetuation  of  testimony,  F.  254, 
V.  i.  539. — Examination  to  ascertain 
additional  defendants,  see  v.  i,  684. 
— Affldavitfto  obtain  examination  of 
defendant  before  service  of  com- 
plaint, to  enable  plaintiff  to  bring  in 
others  as  co-defendants,  F.  375,  v.  i, 
684. — Another  form;  to  enable 
plaintiflE  to  frame  complaint  and 
name  correctly  unknown  defend- 
ants, in  action  to  prevent  perversion 
of  trust  funds,  and  to  J|^  aside  cor- 
porate election,  F.  37fi^^^,  686. — 
Another  form;  t^M^^Huew  co- 
defendants  and  t^^^^^^Kplaint, 
in  action  to  set  a^^^^^^^K&pm 
Stock  Exchange,^H^^^^|Hr — 
To  enable  defendam^BP^BBf^F. 
958.  V.  ii,  428,  &c.— Affiaa^nTto  ob- 
tain examination  of  defendants,  and 
discovery,  to  enable  plaintiff  to 
plead,  F.  957-959,  v.  ii,  423.— Affida- 
vits to  examine  party  before  trial, 
F.  1321-1329,  V.  ii,  667-672.— Affida- 
vit for  examination  of  witness  de 
bene  esse,  F.  1416,  v.  ii,  715 

873.  Order  for  examination,  F.  1330- 
1333b,  V.  ii.  672-674.— Order,  ex- 
pa/rte,  F.  255,  v.  i,  541.— Order  to 
show  cause,  F.  256,  v.  i,  542. — Order 
on  notice  or  after  order  to  show 
cause.  F.  257,  v.  i,  543.— Order  that 
a  party  under  examination  show 
cause  why  he  should  not  produce 
books  referred  to  by  him,  order  ab- 
solute thereon,  F.  1336,  1337,  v.  ii, 
676. — Order  for  examination  de  bene 
esse,  F.  1417,  v.  ii,  716 

874.  Proceedings  for  contempt.  See 
V.  ii,  587,  &c. — Striking  out  plead- 
ing.   See  V.  ii,  484 

876.  Affidavit.  See  general  Form, 
194,  &c.,  V.  i,  428,  &c. 
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877.  Allegations  as  to  convict,  F.  253, 
par.  viii,  v.  i,  639. — Direction  of 
reference,  F.  257,  v.  i,  543. — Examin- 
ation of  convict,  F.  257,  v.  i,  543 

879.  Stipulation,  F.  1413,  v.  ii,  713; 
F.  1415,  V.  ii,  714 

880.  Deposition,  F.  1388-1344,  v.  ii, 
677-679;  F.  1414,  v.  ii,  714. -Depo- 
sition de  bene  esse,  F.  1418.  v.  ii,  717 

885.  Explained,  v.  i,  139;  see  Table, 
V.  ii,  659.— Affidavit,  F.  36-39,  v.  i, 
202,  &o.— Order,  F.  40.  v.  i,  207.— 
Subpoena,  F.  41,  v.  i,  208.— Deposi- 
tion, F.  42,  V.  i,  209 

886.  Affidavit,  F.  36-39,  v.  i,  202,  &c. 
—Subpoena,  F.  41,  v.  i,  208 ;  F.  1334, 
1335,  V.  ii,  674,  675 

887.  See  Table  of  methsds  of  taking 
evidence  without  the  State,  v.  ii, 
680. — Notice  of  motion  or  order  to 
show  cause,  see  under  §  889. — Affi- 
davit to  move  for  commission  to 
take  deposition  of  specified  witness 
without  the  State,  F.  1345-1351,  v. 
ii,  683,  687 


888.  Affli 

889.  Ni 
sho- 
der, 

89  Ii 
sei 
settlem^ 


it,  see  under  §  887 

motion  or  order  to 
352,  V.  ii,  687.— Or- 
0,  V.  ii,  688-690 
.es  settled  by  con- 
5,  V.  ii,  693.— Notice  of 
F.  1366,  V.  ii,  693.— In- 
terrogatories settled  by  order,  F. 
1367-1377,  V.  ii,  694^696.— Cross- 
interrogatories,  F.  1378-1382,  v.  ii, 
697. — Allowance  of  interrogatories, 
F.  1382a,  V.  ii,  698 

892.  Direction  to  return,  F.  1384,  v. 
ii,  699 

893.  See  Table  of  methods  of  taking 
evidence  without  the  State,  v.  ii, 
680. — Motion  for  oral  examination, 
F.  1361,  V.  ii,  690.— Order,  F.  1362, 
V.  ii,  691.— Commission,  F.  1383, 
1410a,  V.  ii,  698,  711 

894.  Affidavit,  F.  1408,  v.  ii,  707.— 
Notice  of  motion  or  order  to  show 
cause,  F.  1409,  v.  ii,  709.— Order  for 
open  commission,  F.  1410,  v.  ii,  710 

896.  Notice  of  taking,  see  under 
§899 

898.  See  Table  of  methods  of  taking 
evidence  without  the  State,  v.  ii, 
680.— Order,  F.  1411,  v.  ii,  711 

899.  Notice,  F.  1385, 1412,  v.  ii,  699, 
712 


900.  Deposition,  see  under  §  901 

901.  Oath  of  witness,  F.  1386,  v.  ii, 
700;  of  interpreter,  F.  1387,  v.  ii, 
700.— Deposition,  F.  1388,  v.  ii,  700. 
— Indorsement  on  exhibit,  F.  1391, 
V.  ii,  703 

902.  Certificate  of  execution.  F.  1389, 
1390,  1392,  1414a,  v.  ii,  701,  702, 704, 
714 

904.  Affidavit,  F.  1394,  v.  ii,  704 

906.  Indorsement,  F.  1395,  v.  ii,  705 

907.  Certificate  of  mailing,  F.  1393, 
V.  ii,  704 

908.  See  Table  of  methods  of  taking 
evidence  without  the  State,  v.  ii, 
681.— Stipulation,  F.  1363,  v.  ii,  692. 
—Order,  F.  1364,  v.  ii,  692 

910.  Notice  of  motion  to  suppress.  F. 

1396-1406,  V.   ii,   705-707.  —  Order 

suppressing,  F.  1407,  v.  ii,  707 
913.  See  Table  of  methods  of  taking 

evidence  without  the  State,  v.  ii, 

680 
921.  Certificate,  F.  29,  v.  i,  75 
935-937.  Acknowledgment,  F.  1,  2, 

v.  i,  13,  and  F.  8a,  v.  i,  18 

943.  Certificate,  F.  1428,  v.  ii,  727 

944.  Certificate,  F.  1429,  v.  ii,  728 

946.  Proof  by  witness,  F.  3,  v.  i,  14 

947.  Exemplification  of  record  o 
conveyance,  F.  1435,  v.  ii,  732 

952,  Certificate,  F.  8,  v.  i,  17 

961.  Certificate  (that   pleadings  are 

not  filed),  F.  989,  v.  ii,  450 
963.  Issue  of  fact,  see  Answer,  F.  964, 

V.  ii,  434.— Reply,  F.  967,  v.  ii,  436. 

— Of  law,  see  Demurrers,  F.  996- 

1017,  V.  ii,  458,  &c. 

967.  Direction  as  to  order  of  trying 
issues,  F.  1607,  v.  ii,  843 

968.  "Waiver  of  jury  trial,  F.  1595,  v. 
ii,  836;  P.  1606,  v.  ii,  843;  and  see 
V.  ii.  876 ;  list  of  Forms,— Recital  of 
waiver  in  judgment,  F.  1631,  v.  ii, 
857 

969.  Reference,  see  under  §§  1013, 
1015.— Order  for  jury  trial,  see  un- 
der §  970 

970.  Affidavit  for  trial  of  issues,  F. 
1596,  V.  il,  837.— Notice  of  motion, 
F.  1597,  V.  ii,  838.— Issues  proposed, 
F.  1598,  V.  ii,  839.— Order  directing 
issues  to  be  settled,  F.  1599,  v.  i^ 
839» — Notice  of  proposed  issues,  P.' 
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1600,  V.  ii,  840.— Amendments  to 
proposed  issues,  F.  1601,  v.  ii,  840. 
— NQ.tice  of  settlement,  F.  1603,  v. 
ii,  840.— Order  settling  issues,  'f! 
1603,  1604,  V.  ii,  841,  842i.-Order 
for  trial  of  issues,  F.  1750,  v.  ii,  908. 
— Order  for  issues  to  try  validity  of 
judgment,  F.  1883,  v.  ii,  980  ;  F.  1903, 
V.  u,  989.— Decision  after  trial  of 
issues,  F.  1646,  v.  ii,  861.— Order 
for  resettlement  of  issues,  F.  1647. 
V.  ii,  863 

971.  See  under  §970 

972.  Trial  by  court  after  trial  of  part 
of  issues  by  jury ;  see  list,  v.  ii,  861 

977.  Notice  of  trial,  F.  1483-1484,  v. 
ii,  769;  F.  1490,  v.  ii.  774;  F.  1605, 
V.  ii,  843.— Note  of  issue,  F.  1493, 
V.  it,  777 

980.  Affidavit  of  merits,  F.  1491-1493, 
V.  ii,  775-776.— Dismissal,  F.  1568, 
1568a,  V.  ii,  836  —Verdicts,  see  list, 
V.  ii,  790.— Decision,  F.  611,  v.  ii, 
847.— Inquest,  F.  1566,  v.  ii,  834 

984.  Designation  of  place  of  trial  in 
complaint,  F.  960,  v.  ii,  431,  and  v. 
i,  617 

985.  Order  changing  place  of  trial 
by  consent,  F.  1439,  v.  ii,  736 

986.  Demand  for  change,  F.  1437,  v. 
ii,  735.— Consent,  F;  1488,  v.  ii.  735. 
— AfSdavit  to  move  to  change  to 
proper  county,  F.  1440,  &c.,  v.  ii,  736, 
&c. — Notice  of  motion,  F.  1444,  v. 
ii,  738.— Order  to  show  cause,  F. 
1447,  V.  ii,  743 

987.  Subd.  1.  See  under  §  986  — Subd. 
3.  AflBdavit  for  motion,  F.  1445,  v.ii, 
739.— Subd.  3.  Affidavit  for  motion, 
F.  1446,  V.  ii,  740.— Affidavit  to  op- 
pose change,  F.  1448,  v.  ii,  743.— 
Order,  F.  1449,  v.  ii,  744 

988.  Stipulation  to  change,  F.  1451, 
V.  ii,  746 

992.  Exception  on  the  trial,  see  v.  ii, 
808,  809 

993.  Bequests  to  find,  F.  1610,  v.  ii, 
846. — Motion  for  further  findings, 
F.  1709,  V.  ii,  888.— Notice  of  ex- 
ception to  refusal,  F.  1613,  v.  ii,  849 

994.  Notice  of  copy  decision  or  re- 
port, F.  1613,  V.  ii,  848.— Notice  of 
exception,  F.  1613.  v.  ii,  849. -No- 
tice of  filing,  F.  1614,  v  ii,  850.— 
Leave  to  file  nunc  pro  tunc,  F.  1615. 
V.  ii,  851,  &c.— Exceptions  to  report 

•    on  accounting,  F.  1667,  v.  ii,  870 
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996.  Exceptions  on  the  trial,  v  ii 
808,  809 

997.  Appeal,  see  under  Appeal  in 
Subject  Index.— Case,  after  trial  by 
jury,  F.  1540,  v.  ii,  806 ;  after  trial 
by  the  court  or  referee,  F.  1818,  v. 
ii,  853.— Notice  of  settlement,  F. 
1543,  V.  ii,  810.— Order  of  settle- 
ment, F.  1544,  V.  ii,  811. -Leave  to 
file  nunc  pro  tunc,  F.  1615,  v.  ii.  851, 
&c.  —  Extension  of  time  to  make 
case,  F.  1709,  v.  ii,  888,— Exceptions 
after  trial  by  jury,  adapt  from  F. 
1540,  V.  ii,  806:  after  trial  by  court 
or  referee,  adapt  from  F.  1618,  v.  ii. 
853 

998.  Motion  for  new  trial,  P.  1531,  v- 
ii,  801 

999.  Motion  for  new  trial,  F.  1534- 
1530,  V.  ii,  793-800.-  Order,  F.  1533- 
1534,  V.  ii,  801,  803.— Case,  F.  1540, 
V.  ii,  806 

1000.  Order  for  hearing  at  General 
Term,  F  1535,  v.  ii.  803;  F.  1537- 
1538.  V.  ii,  804,  805. —Notice  of 
hearing,  F.  1536,  v.  ii,  804 

1001.  Notice  of  entry,  F.  1613,  v.  ii, 
848.  —  Notice  of  motion  for  new 
trial,  F.  1617,  V.  ii.  853.^Leave  to 
file  nunc  pro  tunc,  F.  16ld,  v.  ii,  851, 
&c.  ' 

1002.  Motion  for  new  trial,  see  list, 
V.  ii,  790,  845 

1003.  Motion  for  new  trial,  F.  1645, 
V.  ii,  861 

1005.  Order  for  time,  F.  1539,  v.  ii, 
805.— Judgment,  F.  1631,  v.  ii,  854 

1006<  Motion  for  new  trial,  see  New 
Trial  in  Subject  Index 

1008.  Waiver  of  jury,  F.  1595,  v.  ii, 
836;  F.  1606,  v.  ii,  843;  and  see  list 
of  Forms,  v.  ii,  876 

1009.  Stipulation  of  waiver,  F.  1595, 
V.  ii,  836;  F.  1606,  v.  ii,  843;  and 
see  list  of  Forms,  v.  ii,  876. — Recital 
in  judgment,  F.  1631,  v  ii,  857 

1010.  Decision  on  demurrer.  F.  1485- 
1487,  V.  ii,  770-773.- Decision  on 
issues  of  fact,  F.  1611,  v.  ii.  847.— 
Order  for  new  trial,  adapt  from  F. 
1710,  V.  ii,  888 

1011.  Beference  by  consent,  F.  1689- 
1695,  V.  ii,  881,  &c. 

1012.  Order  of  reference,  F.  1749,  v. 
ii,  907.— In  divorce,  F.  1773,  v.  ii, 
918 
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1013.  Compulsory  reference,  see  list, 
V.  li,  876. — Order  of  reference  of 
specific  questions,  F.  1648-1661,  v. 
ii,  863,  i&c. 

1014.  Application  for  judgment,  F. 
1668,  V.  ii,  871.— Order  for  judg- 
ment, F.  1643-1646,  v.  ii,  860,  &c. 

1015.  Order  referring  a  question  not 
arising  on  the  pleadings,  F.  1261- 
1280,  V.  ii,  632-636.— Keference  of 
specific  question  or  account,  F.  1648- 
1661,  V.  ii,  863,  &c.— As  to  attor- 
ney's compensation,  F.  1181,  v.  ii, 
577. — To  ascertain  measure  of  fine, 
F.  1197,  V.  ii,  690.— As  to  contempt, 
F.  1213,  V.  ii,  600.— To  settle  terms 
of  judgment,  F.  1669,  v.  ii,  871.— 
Order  of  reference  as  to  fact  on 
motion,  F.  1262-1280,  v.  ii,  633-636. 
— Notice  of  motion  after  reference, 
F.  1281,  V.  ii,  636.— Notice  of  hear- 
ing, see  under  §  1018. — Subpoena, 
see  under  §  1017. — Summons,  see 
under  §  1018 

1016.  Oath,  F.  1283,  v.  ii,  637.— Oath 
and  entry  in  minutes,  F.  1697, 1698, 
V.  ii,  884.— Oath,  in  dower,  P.  1775, 
V.  ii,  920;  in  partition,  F.  1824,  v.  ii, 
953 

1017.  Subpoena,  F.  1383a,  v.  ii,  637 

1018.  Appointment  of  meeting,  F. 
1663,  V.  ii,  868.— Notice  of  hearing, 

-  F.  1382,  V.  ii,  636.— Notice  of  trial, 
F.  1696,  V.  ii,  883.— Summons,  F. 
1384,  V.  ii,  638.— Order  that  books 
and  papers  be  deposited  with  ref- 
eree, F.  1285,  V.  ii,  639 

1019.  Report  of  testimony  and  opin- 
ion on  motion,  F.  1286.  v.  ii,  639.— 
Report  on  accounting,  F.  1666,  v.  ii, 
869.^Exceptions  to  report  on  spe- 
cial question,  F.  1387,  v.  ii,  640.— 
Notice  of  motion  to  confirm,  F.1288, 
V,  ii,  641. — Order  on  motion  to  con- 
firm, F.  1289,  V.  ii,  641.— Order  sus- 
taining exceptions,  F.  1390,  v.  ii, 
643.^ — Notice  to  terminate  for  delay, 
F.  1699,  V.  ii,  885.— Motion  to  set 
aside  report  for  irregularity,  F.1708, 
V.  ii,  888. — Motion  for  further  find- 
ings, F.  1709,  V.  ii,  888.— Motion  to 
vacate  proceedings  after  notice  ter- 
minating reference,  F.  1710,  v.  ii, 
888 

1020.  Single  damages,  F.  1516,  v.  ii, 
791 

1021.  Decision  of  judge,  with  find- 
ings, &c.,  F.  1611,  V.  ii,  847.— Re- 


port of  referee,  with  findings,  &c., 
F.  1700-1705,  V.  ii,  885,  &c.— Inter, 
locutory  judgment,  F.  1488, 1489,  v. 
ii,  773,  773 

1022.  Decision  of  judge,  with  find- 
ings, &c.,  F.  1611,  V.  ii,  847.— Re- 
port of  referee,  with  findings,  &c., 
F.  1700-1705,  V.  ii,  885.  &c.— Motion 
for  further  findings,  P.  1709,  v.  ii, 
888. — Resettlement  of  findings,  P. 
1873  V.  ii,  973 

1023.  Requests  to  find,  P.  1610,  v.  ii, 
846.— Decision,  P.  1611,  v.  ii,  847 

1026.  Appointment  of  time,  F.  166^, 

V.  ii,  868 
1063-1069.  Special  jury,  P.   1504- 

1506,  V.  ii,  783-784 
1070.  Foreign  jury,  P.  1506a,  v.  ii, 

784 

1184.  Verdict,  P.  1516,  v.  ii,  790.— 
Judgment,  P.  1587,  v.  ii,  830 

1185.  Verdict  subject  to  opinion,  P. 
1518,  V.  ii,  791 

1186.  General  verdict,  P.  1516-1518. 
V.  ii,  790.— Special  verdict,  P.  1519, 
1520,  V.  ii,  791,  792 

1187.  Direction    to    answer    special 
■    questions,  P.  1530,  v.  ii,  793.— An- 
swers, F.  1531,  V.  ii,  793 

1189.  Entry  of  verdict,  P.  1516-1518, 
V.  ii,  790,  791;  P.  1521,  v.  ii,  792.— 
Order  for  judgment,  P.  1546, 1547, 
V.  ii,  813 

1200.  Judgment,  see  Subject  Index. 
— Interlocutory  judgment  directing 
reference,  P.  1663,  v.  ii,  867.— Leave 
to  apply  for  furtder  directions,  P. 
1674,  V.  ii,  875. —  Application,  see 
further  directions  in  Subject  Ind«x 

1204.  Judgment  for  affirmative  relief 
between  co-defendants,  P.  1711,  v. 
ii,  890 

1205.  Judgment,  P.  1588-1590,  v.  ii, 
881,  832;  and  see  Severing  in  Subject 
Index. — Order  compelling  entry  of 
judgment,  see  P.  1548,  v.  li,  814 

1209.  Judgment  of  dismissal,  P.1639, 
V.  ii,  857. — Order  amending  judg- 
ment in  this  respect,  F.  1870,  v.  li, 
971 

1210.  See  Suggestion  in  Subject  In- 
dex 

1212.  Judgment  on  default,  P.  1479- 
1482,  V.  ii,  766-768;  P.  1454,  1454a, 
1455,  V.  ii,  748  ;  on  admission  of 
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service  and  waiver  of  time  to  an- 
swer, F,  336,  V.  i,  635.— Motion  to 
vacate  judgment,  F.  398,  &g.,  v.  i, 
723  ;  F.  1877,  v.  il,  978 
1213,  1214.  Judgment  entered  on 
admission  of  service  and  waiver  of 
time  to  answer,  F.  886;  v.  i,  635. — 
Computation  by  tlie  clerk,  see  v.  ii, 
750,  n  1. — Affidavit  for  judgment, 
F.  1458,  V.  ii,  753;  in  foreclosure,  F. 
1472,  V.  ii,  761;  in  attachment  case, 
F.  1467,  V.  ii,  757.— Affidavit  of  reg- 
ularity in  divorce,  F.  1744  v.ii.903. 
— To  move  for  judgment  in  parti- 
tion, F.  1805,  V.  ii,  942.— Proof  of 
service  of  summons,  F.  833-334,  v. 
1,  627-635;  of  appearance,  F.  1454, 
V.  ii,  748:  of  default,  F.  1454,  v.  ii, 
748.  —  Notice  of  application  for 
judgment,  F.  1473,  v.  ii,  763.— See 
also  notice  of  motion  for  judgment 
on  complaint  and  answer  which 
raise  only  a  question  of  law,  F.1063. 
V-.  ii,  494.  —Judgment  on  default,  F. 
1453,  V.  ii,  752.— Motion  to  vacate, 
F.  1877.  V  ii,  978 

1215.  Order  of  reference,  F.  1462,  v. 
ii,  754 — Notice  of  executing  refer- 
ence, F.  1282,  V.  ii,  636.— Report, 
see  F.  1475,  &c.,  v.  ii,  764— Order 
for  writ  of  inquiry,  F  1463,  v.  ii, 
755.— Writ  of  inquiry,  F.  1463,  v.  ii, 
755. — Notice  of  executing  writ  of 
inquiry,  F.  1464,  v.  ii,  755.— Inqui- 
sition, F.  1465,v.  ii,  756.— Return 
of  inquisition,  F.  1465a,  v.  ii,  756.— 
Judgment,  F.  1466,  v.  ii,  756;  in 
divorce,  F.  1755,  v.  ii,  912.— Judg- 
ment on  admission  of  service  and 
waiver  of  time  to  answer,  F.  336,  v. 
i,  635. —  Judgment  on  inquest,  F. 
1566,  V.  ii,  824  — Judgment  sftsr 
verdict  as  to  defendant's  appearing, 
and  reference  as  to  those  in  default, 
F.  1670-1673,  V.  ii,  872,  &c. 

1216.  Proceedings  for  judgment  on 
default,  F.  146&-1471,  v.  ii,  758-760, 
and  see  under  §  1215.— Affidavit  of 
regularity  in  divorce,  F.  1744,  v.  ii, 
903.— Affidavit  to  move  for  judg- 
ment in  partition,  F.  1805,  v.  ii,  943 

1219.  Subd.  1.  Appearance,  see  un- 
der S  434.— Notice  of  assessment, 
F  l'«i3,  V.  ii,  747.— Notice  of  appli- 
cation, judgment,  F.1456,  v.  ii,  751; 
F.  1743,  V.  if,  903;  F.  1754,  v.  ii,  911. 
—Subd.  2.  Demanft  of  notice,  1. 
1457,  V.  ii,  753.— Order  of  reference, 

'    F   1463,  V.  ii.  754;  in  attachment. 


case,  F.  1468,  v.  ii,  758:  in  foreclos- 
ure, F.  1474,  V.  ii,  763.— Notice  of 
executing  reference,  F.1283,v.  ii,636. 
—Report,  see  P.  1475,  &c.,  v.  ii,  764. 
—Order  for  writ  of  inquiry,  P.  1463, 
V.  ii.  755,— Writ  of  inquiry,  P 1463, 
V.  ii,  755. — Notice  of  executing  writ 
of  inquiry,  F.  1464,  v.  ii,  755 — In- 
quisition, P.  1465,  V.  ii,  756.— Re- 
turn of  inquisition,  P.  1465a,  v.  ii, 
756.— Judgment,  F.  1466,  v.  ii,  756 ; 
in  divorce,  P.  1755,  v.  ii,  913. 

1220.  See  Severing  in  Subject  Index 

1221.  Judgment  on  verdict,  F.  1569- 
1586,  V.  ii,  837. — Judgment  on  deci- 
sion by  the  court,  P.  1689,  v.ii,857. 
^Judgment  after  verdict  as  to  de- 
fendants appearing,  and  reference 
as  to  those  in  default,  P.  1670-1673, 
V.  ii,  873,  &c. 

1222.  Order  for  final  judgment,  P. 
1489,  V.  ii,  773 

1221.  Order  for  final  judgment,  P. 
1954  V.  ii,  1019 

1225.  Judgment  on  decision  by  the 
court,  P.  1689,  V.  ii,  857.— Judgment 
after  verdict  as  to  defendants  ap- 
pearing, and  reference  as  to  those 
in  default,  F.  1670-1673,  v.  ii,  872, 
&c. — Application  for  equitable  re- 
lief after  verdict,  P.  1547,  v.  ii,  813 

1226.  Application  for  judgment,  F. 
1668,  V.  ii,  871 ;  in  partition,  F.  1819, 
V.  ii,  949 

1227.  Order  for  judgment,  P.  1538, 
V.  ii,  805. — Notice  of  entry,  adapt 
from  P.  1613,  v.  ii,  848 

1228.  Judgment  on  decision  by 
court,  P.  1631,  V.  ii,  854— Report, 
F.  1700-1705,  V.  ii,  885,  &c. ;  on  ac- 
counting, P.  1666,  V.  ii,  869.— Mo- 
tion for  further  findings,  P.  1709,  v. 
ii,888.— Judgment  on  report,  F.1707, 
V.  ii,  887 

1229.  Order  of  reference,  F.  1749,  v. 
ii,  907.— Report,  see  P.  1753,  v.  ii, 
911 

1230.  Interlocutory  judgment  direct- 
ing reference.  F.  1663,  v.  ii,  867.— 
Directing  further  proceedings,  P. 
1643,  V.  ii,  859 

1231.  Interlocutory  judgment  stating 
substance  of  final  judgment,  F.  1485- 
6,  1488,  V.  ii,  771,  772.— Order  in- 
serting costs,  P.  1866,  V.  ii,  971 
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1233.  Motion,  adapt  from  F.  1546,  v. 
ii, 813— Judgment,  see  P.  1576,  v. ii, 
839 

1234.  Motion  for  judgment,  adapt 
from  F.  1536-8,  v.  ii,  804.— Judg- 
ment, see  F.  1577a,  v.  ii,  829 

1235.  Becitalof  computation,  F.1579, 
V.  ii,  839 

1237.  Amending  judgment-roll,  see 
F.  1863,  &c..  V.  ii,  970.— Striking 
costs  from  judgment-roll,  F.  1879, 
V.  ii,  979 

1240.  Execution  against  property, 
see  list  of  Forms,  v.  ii,  1086,  1037 ; 
against  person,  v.  ii,  1089.  —  For 
■writ  of  assistance,  see  F.  2069,  v.  ii, 
1110. — Order  that  clerk  deliver  over, 
F.  2070,  V.  ii,  1111.— Order  that 
sheriff  convey,  F.  2071,  v.  ii,  1111 

1241.  Proceedings  fpr  contempt,  see 
list  of  Forms,  v.  ii,  583. — For  writ 
of  assistance,  see  F.  2069,  v.  ii,  1110. 
— Order  that  clerk  deliver  over,  F 
3070,  V.  ii,  1111.— Order  that  sheriff 
convey,  F.  2071,  v.  ii,  1111 

1256.  Affidavit  to  obtain  order,  F. 
1981,  V.  ii.  1007.— Consent  of  sure- 
ties, F.  1932,  V.  ii,  1008.— Order  to 
show  cause,  F.  1933,  v.  ii,  1008.— 
Order  releasing  part  of  property,  F. 
1934,  V.  ii,  1008 

1260.  Satisfaction  piece,  F.  1904, 
1905,  V.  ii,  989,  &c. — Assignment, 
see  list,  v.  ii,  985. —  Acknowledg- 
ment, v.  i,  1,  &c. ;  before  clerk,  F. 
1903,  v.  ii,  990 

1261.  Satisfaction  piece,  F.  1904, 
190.5,  V.  ii,  989,  &c.— Acknowledg- 
ment, see  V.  i,  1;  before  clerk,  F. 
1903,  V.  ii,  990 

1262.  See  above 

1267.  Satisfaction  piece,  F.  1904, 
1905,  V.  ii,  989,  &c. 

1268.  Motion  papers  and  order,  F. 
1898,  &c.,  V.  ii,  987 

1270.  Assignment,  see  list,  v.  ii,  985 
1273-1276.  See  list,  v.i,  591.— Motion 
to  vacate,  F.  1891,  v.  ii,  982 

1277.  See  list,  v.  i,  591. — Indorsement 
on  execution  upon  a  judgment  by 
confession  where  part  only  is  due, 
F.  3017,  V  ii,  1076 

1278.  See  list,  V.  1,591 

1279-1281.  See  list,  v.  i,  600.— For 
stipulation  as  to  facts  or  evidence 
for  trial,  see  F.  1396,  &c ,  y.  ii,  649, 


&o.— For  agreed  statement  of  facts/ 

or  of  evidence  for  trial,  F  1306,  v, 

ii,  651  0 

1283.  See  list,  v.  ii,  975 
1285.  See  list,  v.  ii,  975 
1292.  Order  for  restitution,  F.  1883, 

V.  ii,  980;  F.  1969,  v.  ii,  1028 

1296.  Substitution,  see  below.    See , 
also  under  65§  757-8,  and  analysis  on 
p.  1009 

1297.  Affidavit,  F.  1935,  v.  ii,  1010. 
—Order,  F.  1936,  v.  ii,  1010.— Un- 
dertaking, F.  1912,  V.  ii,  995,  996 

1298.  Affidavit,  F.  1941,  v.  ii,  1013.— 
Order  to  show  cause,  F.  1943,  v.  ii, 
1014. — Reversal,  affirmance,' modifi- 
cation, dismissal,  &c.,  F.  1948-1958, 
V.  ii,  1018,  &c. 

1299.  See  above 

1300.  Notice,  F.  1906, 1907,  v.  ii,  993 

1301.  Notice  of  Intent  to  review  in- 
termediate order,  &c.,  F.  1909,  v.  ii, 
994 

1302.  See  under  §  65 

1303.  Order  allowing  new  notice  of 
justification,  new  undertaking,  F. 
1925,  V.  ii.  1003  —Order  as  to  serv- 
ice, adapt  from  clauses  in  F.  1985, 
V.  ii,  1042,  and  F.  1989,  v.  ii,  1047 

1304.  Amending,  see  Amendment  in 
Subject  Index. — Order  compelling 
entry  of  a  judge's  order  made  out 
of  court,  or  the  filing  of  papers,  F. 
115,  V.  i,  304 

1305.  "Waiver  of  undertaking,  F. 
1921,  V.  ii,  1000 

1306.  Certificate  of  deposit,  F.  1919, 
V.  ii,  999.— Notice  of  deposit,  F.  1930, 
V.  ii,  1000 

1308.  Affidavit,  F.  1933,  v.  ii,  1003 ; 
also  F.  226-227,  v.  i,  496.— Order  for 
new  security,  F.  225,  v.  i.  496.— No- 
tice of  motion  to  dismiss,  F.  1924, 
V.  ii,  1003.— Order  dismissing,  F. 
1936,  V.  ii,  1004 

1309.  Notice  of  judgment,  F.  245,  v. 
i,  539 

1310.  Proceedings  for  stay,  see  list  of ' 
Forms,  v.  ii,  991.— Leave  to  sell  per- 
ishable property,  adapt  from  F.  837, 
&c.,  V.  ii,  336 

1317.  Order  of  affirmance,  F.  1948- 
1953,  V.  ii,  1018,  &c. ;  of  modifica- 
tion, &o.,  P.  1954,  a  960,  1961,  v.ii, 
1019,  &c. ;  of  reversal,  F.  1955-1958, 
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1964,  V.  ii,  1030.— Judgment  on  ap- 
peal, r  1963, 1963, 1966,  v.  ii,  1033. 
— Affidavit  to  enter  judgment  on 
demurrer,  F.  1965,  v.  ii,  1034 
1323.  Order  for  restitution,  F.  1883, 
V.  ii,  980. — Restitution  on  motion, 
affidavit,  notice  and  order,  F.  1967- 
9,  V.  ii,  1025,  &c.— Restitution  in 
order  of  reversal,  see  under  g  1317. 
— Undertaking,  v.  ii,  998,  &c. 

1325.  JSTotice  to  limit  time,  F.  1873a, 
V.  ii,  974;  and  see  F.  1613,  v.  ii, 
848 

1326.  Undertaking,  F.  1913,  v.  ii, 
995.— Notice  of  filing,  F.  333,  v,  i, 
495 

132  7.  Undertaking  to  stay  on  money 
judgment,  F.  1914,  v.  ii,  997.— Un- 
dertaking to  stay  on  instalment 
judgment,  F.  1913,  1914,  v.  ii,  996, 
&c. — Affidavit  and  order  for  further 
security,  adapt  from  F.  336,  &c. ,  v. 
i,  496 

1329.  Undertaking  to  stay  judgment 
for  personal  property,  F.  1915,  v.  ii, 
998 

1331.  Undertaking  to  stay  judgment 
for  real  property,  F.  1916,  v.  u,  998; 
to  stay  judgment  in  foreclosure,  F. 
1917,  V.  ii,  998 

1334.  Of  undertaking,  see  general 
form,  V.  i,  493.— Notice  of  filing,  F. 
333,  V.  i,  495 

1335.  Notice  of  filing  as  above. — No- 
tice of  justification.  F.  1923a,  v.  ii, 
1003.— Notice  of  exception,  F.1933a, 
V.  ii,  1001. — Allowance  of  sureties, 
F.  1933a,  V.  ii,  1003.— Notice  of 
allowance,  F.  1932a,  v.  ii,  1002 

1338.  Reversal  on  questions  of  fact, 
F.  1955,  V.  ii,  1030— Order  amend- 
ing General  Term  order  so  as  to 
show  that  reversal  was  on  question 
of  fact,  F.  1959,  v.  ii.  1021 

1341.  Notice  to  limit  time,  F.  1612, 
V.  ii,  848;  F.  1873a,  v.  ii,  974 

1343.  Notice  to  limit  time,  see  above 
Stay,  see  list,  v.  ii,  991 

1351.  Notice  of  judgment,  F.  1613, 
V.  ii,  848;  and  see  F.  1873a,  v.ii,  974. 
—Affidavit  to  obtain  stay,  F.  1937, 
V.  ii,  1004— Notice  of  motion  for 
stay,  F.  1928,  v.  ii,  1005.— Order  for 
stay,  F.  1933,  v.  ii,  1001;  F.  1939,  v. 
ii,  1005.— Undertaking  to  stay,  pur- 
suant to  order,  F.  1913,  v.  ii,  988 


1369.  Notice  to  limit  time,  F.  1613, 
V.  ii,  848;  F.  1873a,  v.  ii,  974 

1362.  Direction,  F.  1999,  v.  ii,  1057.— 
Bond,  see  general  form,  35,  v.  i,  69 

1363.  Memorandum  indorsed  on  ex- 
ecution, F.  3012,  V.  ii,  1075 

1364.  Execution  against  property  on 
judgment  recovered  in  a  court  of 
record.  F.  1999,  v.  ii,  1057 —For 
others,  see  list  on  p.  1036. — For  in- 
dorsements, V.  ii,  1067,  1077.  — 
Against  the  person,  F.  3033,  v.  ii, 
1089 ,  indorsement  thereon,  F.  3C83, 
V.  ii,  1090  ;  for  real  property,  F. 
3008.  V.  ii,  1071 ;  indorsement  there- 
on. F.  2023,  V.  ii.  1077 ;  for  chattel, 
F.  2006,  V.  ii,  1069;  indorsement 
thereon,  F.  2033,  v.  ii,  1077.— Exe- 
cution for  a  chattel,  in  favor  of  de- 
fendant unless  plaintiff  pays  value 
of  special  property  in  chattel,  &c., 
F.  2007,  V.  ii,  1070.— For  writ  of 
assistance,  see  F.  3069.  v.  ii.  1110. — 
Order  that  clerk  deliver  over,  F. 
3070,  V.  ii,  1111.— Order  that  sheriff 
convey,  F.  3071,  v,  ii,  1111 

1365.  1866.  See  under  §  1364 

1367.  Execution  from  county  court 
or  common  pleas  upon  judgment  of 
justice  of  the  peace  or  district  court, 
&c.,  F.  2000,  v.  ii,  1065 

1368,  1369.  Contents  of  execution, 
F,  1999,  V.  ii,  1057 

1370.  Subd.  1.  Execution  where  at- 
tachment has  been  levied,  and  debt- 
or is  a  non-resident  or  foreign  cor- 
poration, &c.,  P.  2003,  V.  ii,  1067.— 
Execution  against  joint  property 
where  attachment  has  been  levied, 
&c.,  F.  2003,  V.  ii,  1008.- Subd.  3. 
Execution  where  attachment  has 
been  levied  and  debtor  served  in 
State,  or  served  by  publication,  &c., 
F.  3001,  V.  ii,  1067 

1371.  Execution  against  real  or  per- 
sonal property  in  the  bands  of  an 
executor,  administrator,  heir,  de- 
visee, &c„  F.  2011,  V.  ii,  1073.— In- 
dorsement on  execution  fi  gainst  ex-, 
ecutor  or  administrator,  heir  or  de- 
visee, &c.,  F.  3031,  V.  ii,  1077 

1372.  Execution  against  the  person, 
F.  3033,  V.  ii,  1089;  indorsement 
thereon,  F.  3033,  v.  ii,  1090 

1373.  Execution  for  delivery  of  pos- 
session of  real  property,  F  3008,  v. 
ji,  1071;.  indorsement .  thereon,  F. 
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3033,  V.  ii,  1077.  —  Execution  for 
possession  of  a  chattel,  F.  3006,  v. 
ii.  1069;  indorsement  thereon,  F. 
1023,  V.  ii,  1077.  —  Execution  for 
possession  of  a  chattel  in  favor  of 
defendant  unless  plaintiff  pays  value 
of  special  property  in  chattel,  &c., 
F.  3007,  V.  ii,  1070 
1374.  Separate  execution,  seer.1999, 
V.  ii,  1063,  n.  3;  F.  2013,  v.  ii,  1075, 
n.  3 

1376.  Indorsement  on  execution  is- 
sued by  personal  representative, 
&c.,  F.  3020,  V.  ii,  1077.— Affidavit 
for  leave  to  issue  execution  for  pos- 
session of  realty,  P.  1980,  v.  ii,  1037. 
—Notice  of  motion,  F.  1981,  v.  ii, 
1038.— Order,  F.  1983,  v.  ii,  1039.— 
Execution  for  delivery  of  possession 
of  real  property,  F.  3008,  v.  ii,  1071 

1377.  Affidavit  for  leave  to  issue  ex- 
ecution after  five  years,  F.  1983,  v. 
ii,  1039.— Notice  of  motion,  F.  1984, 
V.  ii,  1043. — Order  to  show  cause, 
F.  1985,  and  note  3,  v.  ii,  1043.— 
Order  granting  leave,  F.  1986,  v.  ii, 
1043 

1378.  See  under  §  1377 

1379.  See  under  §  1380  and  1381 

1380.  Affidavit  to  move  for  execu- 
tion, F.  1987,  V.  ii,  1044.— Notice  of 
motion,  F.  1988,  v.  ii,  1047.— Order, 
F.  1990,  V.  ii,  1048.— See  also  under 
§1381 

1381.  Subd.  1.  Affidavit  to  move  for 
execution,  F.  1987,  v.  ii,  1044.— No- 
tice of  motion,  F.  1988,  v.  ii,  1047.— 
Order  to  show  cause,  F.  1989,  v.  ii, 
1047.— Order  of  court,  F.  1990,  v.  ii, 
1048.— Subd.  3.  Petition  to  surro- 
gate, P.  1991,  V.  ii,  1049.— Decree  of 
surrogate,  F.  1991,  v.  ii,  1050 

1383.  Indorsement  on  execution 
against  property  of  surviving  judg- 
ment-debtors, P.  3015,  V.  ii,  1076 

1405.  Execution,  P.  158,  v.  i,  339; 
and  see  list  of  Forms  of  Executions, 
V.  ii,  1036 

1406-1408.  Proceedings  as  to  rival 
executions,  P.  3038-3039a,  v.  ii, 
1081,  &c. 

1413,  1414.  Adapt  from  Forms  on 
Attachment,  P.  868,  &c.,  v.  ii,  346, 
&c. 

1418.  Notices,  subpoenas,  witnesses, 
inquisition,  &c.,  F.  3024a,  v.  ii,1078 


1419.  Bond  to  indemnify  sheriff  on 
levying  execution,  P.  2024,  v.  ii, 
1077. — Inquisition  of  sheriff's  jury, 
P.  3034a,  V.  ii,  1078.— Undertaking 
to  indemnify  sheriff  for  not  relin- 
quishing levy,  P.  3035,  v.  ii,  1079 

1421.  Affidavit  to  move  to  substitute 
indemnitor,  F.  1145,  v.  ii,  550. — Or 
der  to  show  cause  or  notice  of  mo- 
tion, P.  1147.  V.  ii,  553.— Order  sub- 
stituting indemnitors,  F.  1148,  v.  ii, 
553 

1422.  Substitution  of  indemnitors, 
see  under  §  1431.— Consent,  P.  1146, 
V.  ii,  651 

1424.  Severance,  see  Severing  in  Sub- 
ject Index 

1426.  See  list  of  Forms  as  to  changes 
of  parties,  v.  ii,  507,  524,  538 

1427.  Notice  by  officer  indemnified, 
F.  2036,  V.  ii,  1079 

1433.  Indorsement  on  execution  for 
a  mortgage  debt,  P.  3018,  v.  ii,  1076 

1442.  Affidavit  by  purchaser  at  exe- 
cution sale  for  order  to  enjoin  waste, 
P.  3030,  V.  ii,  1086 

1464.  Affidavit  of  amount  due  re- 
maining unpaid  on  judgment,  P. 
3031,  V.  ii,  1087 

1465.  Affidavit  of  agent  to  sum  re- 
maining unpaid  on  mortgage,  P. 
2031a,  V.  ii,  1088 

1487-1489.  Execution  against  the 
person,  P.  2033,  v.  ii,  1089.  —  In- 
dorsement thereon,  P.  3033,  v.  ii, 
1090.— Order  vacating  body  execu- 
tion on  stipulation  not  to  sue,  P. 
3034,  V.  ii,  1090 

1503-  Affidavit  of  landlord  to  move 
to  be  made  co-defendant  in  eject- 
ment, P.  1163,  V.  ii,  565 

1505,  &c.  Notice  to  quit,  P.  247,  v.  i, 
530.  —  See  Payment  into  ecmrt  in 
Subject  Index  , 

1512.  Affidavit,  F.  1169,  v.  ii,  571 

1513.  Order  staying,  P.  1170,  v.  ii, 
573. — And  see  notice  of  motion  (or 
order  to  show  cause)  to  dismiss  ac- 
tion, P.  1337,  V.  ii,  614 

1514.  Request  to  commence  an  ac- 
tion, P.  336,  V.  i,  531.— Affidavit,  P. 
237,  V.  i,  533.— Notice,  P.  338,  v.  i, 
633 

1516.  Order  severing,  F.  1018,  v.  ii, 
464 
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1519.  Verdict,  &c.,  P.  1786,  v.  ii,  928 

1520.  Judgment,  P.  1787, 1788,  v.  ii, 
929,  &c. 

1522,  1523.  Severing,  see  Subject  In- 
dex 

1624.  Final  judgment,  P.  1787,  v.  ii, 
929.— Notice  of  pendency,  P.  501, 
V.  ii,  27 

1525.  AflBdavit,  P.  1784,  v.  ii,  927.— 

Order,  P.  1785,  v.  ii,  928 
1527.  Order  confirming,  P.  1828,  v. 

ii,  954— Pinal  judgment,  P.  1829- 

1832,  V.  ii,  954,  &c. 
1531.  Judgment,  P.  1787,  v.  ii,  929 

1533.  Consent.  P.  1837,  v.  ii,  958 

1534.  Petition  or  affidavit,  P.  281,  v. 
i,  see.— Order  of  reference,  P.  1809, 
V.  ii,  945.-  Order,  P.  282,  v.  i,  568. 
— Direction  in  order  of  reference, 
P.  1809,  V.  ii,  945.— Recital  in  judg- 
ment, F.  1820,  V.  ii,  951.— Dismissal 
for  -want  of  leave,  P.  1233,  v.  ii, 
612 

1535.  Appointment  for  plaintiff,  P. 
302,  303,  V.  i,  589;  for  defendant,  P. 
447-451,  V.  i,  832-836 

1536.  Bond,  P.  303,  v.  i,  589.  For  de- 
fendant (modify  it  as  directed  under 
P.  451,  V.  i,  836) 

1539.  Reservation  of  interest  or  lien, 
P.  1831a,  V.  ii,  956 

1540.  Order  bringing  in  creditors,  P- 
1835,  V.  ii,  957 

1541.  Notice  appended  to  summons, 
P.  372,  V.  i,  680. — Designation  of 
unknown  parties,  P.  319,  v.  i,  617 

1543.  Notice  indorsed  on  answer,  P. 
985,  V.  ii,  448 

1544.  Affidavit  to  move  for  jadg- 
ment.  P.  1805,  v.  ii,  942.— Order  for 
issues,  see  under  §  970 

1545.  Notice  of  motion,  P.  1807,  v. 
il  944.— Order  of  reference,  P.1808, 
V.  ii,  944.— Report  and  proceeding 
thereon,  P.  1815-1819,  v.  ii,  947, 
&c. 

1546.  Interlocutory  judgment,  P. 
1830,  v.  ii,  950— Order  of  reference, 
P.  1810.  &c.,  V.  ii,  945,  &c. 

1548  Affidavit,  F.  1806.  v.  ii,  943.— 
^Order  of  reference,  F.  1812,  v.  u, 
946 —Interlocutory  judgment,  P. 
1820,  V.  ii.  950.— Affidavit  to  desire 
to  enjoy  in  common,  F.  1808,  v.  ii, 


943. — ^Direction    in    judgment,    P. 
1822,  V.  ii,  951 

1549.  Interlocutory  judgment,  P. 
1820,  V.  ii,  950 

1560.  Oath,  P.  1824,  v.  ii,  952 

1561.  Report,  P.  1833,  v.  ii,  956 

1563.  Direction  as  to  estate  of  dow- 
ress,  F.  1843-1847,  v.  ii,  962,  &c. 

1564.  Acknowledgment,  P.  1-3,  v.  i, 
13.— Report,  P.  1835,  v.  ii,  952 

1565.  Statement  of  fees,  P.  1776,  v. 
ii,  922 

1656.  Notice  of  motion,  P.  1827,  v.  li, 
954— Order,  P.  1838,  v.  ii,  954 

165  7j  1568.  Judgment,  P.  1839,  v.  ii, 
955 

1559.  Direction  as  to  costs,  F.  1829,  v. 
ii,  955;  P.  1832,  v.  ii,  956 

1560.  Report.  P.  1833,  v.  ii,  956.— 
Order  modifying  interlocutory  judg- 
ment, P.  1834,  V.  ii,  957.— Interlocu- 
tory judgment,  P.  1840,  v.  ii,  959.— 
Report  of  sale,  P.  2049,  v.  ii,  1100 

1661.  Order  of  reference,  P.  1811,  v. 
ii,  946 

1662.  Advertisement,  P.  1836,  v.  ii, 
958. — Order  bringing  in  creditors, 
P.  1835,  V.  ii,  957.— Report  as  to  ad- 
vertising for  liens,  P.  1817,  v.  ii,  948 

1563.  Direction  in  judgment,  P.  1852, 
V.  ii,  963 

1564.  Direction  as  to  lien,  F.  1851, 
1853,  V.  ii,  968. — Order  confirming 
distribution,  P.  1857,  v.  ii,  966 

1565.  1666.  Direction  in  judgment, 
F.  1851,  1853,  V.  ii,  963 

1568.  Direction  in  order  of  reference, 
P.  1813,  V.  ii,  946;  in  judgment,  P 
1843-1847,  V.  ii,  963,  &c.— Receipt 
and  release,  P.  1855,  v.  ii,  964 

1669.  Direction  in  order  of  reference, 
P.  1813,  V.  ii,  946.— Consent,  P.  1838, 
V.  ii,  959;  in  judgment,  P.  1843- 
1847,  V.  ii,  962,  &c.— Receipt  and 
release,  P.  1855,  v.  ii,  964 

1670.  Direction  as  to  estate  of  dow- 
ress,  P.  1843-1847,  v.  ii,  962,  &c.— 
Receipt  and  release,  P.  1855,  v.  ii, 
964 

1571.  Direction  as  to  estate  of  dow- 
ress,  P.  1843-1847,  v.  ii,  963,  Ac- 
Receipt  and  release,  P.  1855,  v.  ii, 
964— Release,  P.  1839,  v.  ii,  959 

15  72.  Direction  in  judgment,  P.  1853, 
V.  ii,  964 
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1678.  Direction  as  to  credit,  P.  1843, 
V.  ii,  963. — Another  form  (see  terms 
of  sale),  F.  3045,  v.  ii,  1099 

15  7G.  Report  of  sale,  P.  3049,  &c ,  v. 
ii,  1100 

1577.  Order  confirming  sale,  P.  3058, 
V.  ii,  1104.  —  Final  judgment,  F. 
1856,  V.  ii.  964.— Order  confii-ming 
distribution,  P.  1857,  v.  ii,  966 

15 78.  Notice.    See  under  §  1563 

1580.  Direction  in  judgment,  P.  1848, 
&c.,  V.  ii,  963 

1581.  Direction  in  judgment.  P.  1856, 
V.  ii,  965, — Undertaking.  See  gen- 
eral Form  315,  v.  i,  493;  and  see  P. 
253,  V.  i,  535 

1582.  Direction  in  judgment,  F.  1853, 
V.  ii.  964 

1583.  Direction  as  to  investment,  P. 
1844^1854,  V.  ii,  963,  &c. ;  P.  1856,  v. 
ii,  965 

1586.  Leave  to  sue,  P.  381,  &c.,  v.  i, 

548 
1588.  Substitution.      See  v.  ii,  507, 

534,  638. — Supplemental  summons, 

P.  884,  V.  1,  706 

1607.  Order  of  reference  before  inter- 
locutory judgment,  P.  1773,  v.  ii, 
918.— Order  for  interlocutory  judg- 
ment, P.  1773,  V  ii,  919.— Interlocu- 
tory judgment,  P.  1774,  v.  ii,  919 

1608.  Oath,  P.  1775,  v.  ii,  930 
1610.  Acknowledgment,  P.  1-3,  v.  i, 

13.— Report,  P.  1776,  v.  ii,  930.— 
Statement  of  commissioner's  fees,  P. 
1776,  v.  ii,  933 
1613.  Motion  to  confirm,  P.  1777,  v. 
ii,  923— Order,  P.  1778.  v.  ii,  923.— 
Final  judgment,  P.  1779,  v.  ii,  933 

1616.  Undertaking,  P.  1918,  v.  ii,  999 

1617.  Consent,  P.  1780,  v.  ii,  934 

1618.  Notice,  P.  1781,  v.  ii,  934.— 
Reference.  See  list,  v.  ii,  631. — 
Proceedings  for  contempt.  See  list, 
V,  ii,  583 

1619.  &c.  Reference  and  report.  See 
under  §§  1546-1560.— Interlocutory 
judgment,  P.  1783.  v.  ii,  935.— Terms 
of  sale,  staying  sale,  &c.  See  list  of 
Forms,  v.  ii,  1094 

1621.  Order  of  reference.  See  P. 
1773,  V.  ii,  918 

1622.  Interlocutory  judgment,  P. 
1783,  V.  ii,  935.  — Order  for  final 
judgment,  P.  1783,  v.  ii,  926 


1623.  Report  of  sale,  P.  3049,  v.  ii, 
1100.  -  Order  conferring  sale,  P.3058. 
V.  ii,  1104 

1624.  Final  judgment.  See  P.  1788, 
V.  ii,  926 

1625.  See  Partition 

1626.  Judgment,  P.  1789,  v.  ii,  930.— 
Terms  of  sale,  notice,  postponement, 
staying  sale,  &c.  See  list  of  Forms, 
V.  11, 1094 

1627.  Judgment  for  deficiency,F.1789, 
v.  ii,  933;  against  surety,  P.  1794,  v. 
ii,  936. — Request  to  docket  deficien- 
cy judgment,  F.  1804,  v.  ii,  941 

1628.  Affidavit  to  move  for  leave,  P. 

267,  V.  i,  655.— Notice  of  motion,  P. 

268,  V.  1,  556. — Petition  for  leave  to 
sue  for  deficiency,  P.  269,  v.  i,  557. 
— Order  to  show  cause,  P.  270,  v.  i, 
558.— Order  giving  leave,  P.  271,  v. 
i.  558. — Order  to  show  cause  why 
leave  should  not  be  granted  after 
suit  brought  without  it,  P.  372,  v.  i, 
559. — Order  granting  such  leave,  P. 
273,  V.  i,  559. — Dismissal  for  want 
of  leave,  P.  1283,  v.  ii,  613 

1630.  Execution,  P.  1999,  v.  ii.  1057. 
— Indorsement  thereon,  P.  3018,  v. 
ii,  1076 

1631.  Notice  of  lis  pendens,  v.  ii,  37 
1633.  Proceedings     as    to     surplus 

moneys,  P.  1796-1803,  v.  ii,  937-940 
1643-1646.  Judgment,  P.  1713,  v.  ii, 
890 

1656.  Judgment  for  damages,  P. 
1587,  V.  ii,  880 

1657.  Supplemental  summons,  P. 
384,  V.  i,  706.— See  also  Pa/rUe»  in 
Subject  Index. — ^Por  proceedings  as 
in  partition,  see  this  Index  of  Sec- 
tions under  the  sections  appropriate 
to  partition 

1662.  See  v.  ii,  861 

1668.  1669.  Judgment  for  damages, 

P.  1587,  V.  ii,  830 
1670.  Notice  of  lis  pendens,  v.  ii,  37 

1672.  Request  to  index,  P.  503,  v.  ii. 
29 

1674.  Order  cancelling,  F.  503,  v.  ii, 
29 

1675.  Direction  for  possession,  F. 
1789,  V.  ii,  933,  n.— See  also  under 
§1364 

1676.  Direction  in  judgment  as  to 
taxes,  &c.,  P.  1789,  v.  ii,  933;   P. 
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1793,  V.  ii,  936;  F.  1840,  v.  ii,  960, 
and  note 

1678.  Direction  for  sale  in  parcels,  P. 
1790, 1791,  V.  ii,  984;  F.  1795,  v.  ii, 
936  — Notice  of  sale  and  of  adjourn- 
ment, F.  2037,  V.  ii,  1094  ;  F.  2043, 
V.  ii,  1097. — Admission  of  service,  F. 
2088,  V.  ii,  1095.— Staying  sale,  F. 
2039,  3041,  V.  ii,  1096,  &c.— Terms  of 
sale,  F.  2044-3047,  v.  ii,  1098,  Ac- 
Opening  or  enforcing  sale,  see  list 
of  Forms,  v.  ii,  1094 

1681.  Affidavit  to  move  to  stay  waste, 
F.  638,  V.  ii,  86;  F.  2080,  v.  li,  1086. 
—Order,  F.  639,  v.  ii,  87.— Proceed- 
ings to  punish  for  contempt,  see  list 
of  Forms,  v.  ii,  583 

1682.  Affidavit  to  move  for  survey, 
F.  1310,  V.  ii,  654.— Notice  of  mo- 
tion, F.  131.1,  V.  ii,  655.— Order,  F. 
1313,  V.  ii,  655 

1694.  Requisition  to  replevy,  F.  760, 

V.  ii,  361 
1695-1698.  Affidavit,  F.  758,  759,  v. 

ii,  257 
1699.  Undertaking,  F.  761.  v.  ii,  363. 

— Approval  of  undertaking,  F.  762, 

V.  ii,  263 

1703.  Notice  requiring  return,  see 
under  §  1704 — Notice  of  exception, 
F.  763,  V.  ii,  263.— Notice  of  justifi- 
cation, F.  764,  V.  ii,  264 

1704.  Affidavit,  F.  769,  v.  ii,  367.— 
Undertaking,  F.  770,  v.  ii,  267 

1709.  Affidavit,  F.  771,  v.  ii,  267.— 
Notice  by  sherifE,  F.  773,  v.  ii,  269 

1711.  Undertaking,  F.  774,  v.  ii,  269. 
-Notice  of  justification,  F.  775,  v. 
ii,  270.— And  see  v.  i,  234,  &c. 

1712.  Affidavit  for  plaintiff,  F.  758, 
V.  ii,  257 ;  for  defendant,  F.  769,  v. 
ii,  267;  for  thii-d  person,  F.  771,  v. 
ii,  268 

1715.  Returns  of  inability  to  find,  F. 
899,  V.  ii,  380 

1716.  Notice,  F.  776,  v.  ii,  270.— Pro- 
ceedings to  punish  for  contempt, 
see  list  of  Forms,  v.  ii,  583 

1719.  Notice    of    abandonment,    F. 

765,  V.  ii,  265 
1725.  Notice    demanding    judgment 

for  return,  F.  766,  v.  ii,  365 

1728.  Judgment,  1734-1737,  v.  ii,898, 
&c. 

1729.  See  under  §  1215 
Vol.  11—75 


1730.  Judgment,  F.  1734^1737,  v.  ii, 
898,  &c. 

1731.  Subd.  1.  Execution  for  pos- 
session of  a  chattel  in  favor  of  de- 
fendant, unless  plain  tiflE  pays  value 
of  special  property  in  chattel,  &c., 
F.  2007,  V.  ii,  1070.— Subd.  2.  Ex- 
ecution for  possession  of  a  chattel, 
F.  3006,  V.  ii,  1069  —Indorsement  on 
execution  for  possession  of  chattel, 
F.  2022,  V.  ii,  1077 

1738.  Affidavit,  F.  777,  v.  ii,  373.— 
See  also  under  §637. — Undertaking, 
F.  778,  V.  ii,  273  —See  also  under 
§  640.— Warrant,  F.  779,  v.  ii,  273 

1739.  Compare  judgment  to  estab- 
lish lien,  P.  1733,  v.  ii,  896 

1742,  &c.  Judgment  of  nullity,  P. 

1756,  &c.,  V.  ii,  913,  &c. 

1744.  Petition  for  leave  to  sue,  P. 
938,  V.  ii,  407. — Order  allowing  next 
friend  to  sue,  F.  939,  v.  ii,  409 

1747.  Affidavit,  F.  1745,  1746,  v.  ii, 
905 

1748.  Petition  and  order,  see  under 
§1744 

1 750.  Affidavit  denying  cohabitation, 
F.  1745,  V.  ii,  905 

1751.  Award  of  custody  of  children: 
See  under  §  1759 

1753.  Proceedings  on  default.  S;e€s 
under  §  1214— Affidavit  of  continued' 
lunacy,  F.  1746,  v.  ii.  905.— AGBda- 
vit  denying  cohabitation,  F.  1745,  v. 
ii,  903. — Order  of  reference  in  de- 
fault, F.  1748,  V.  ii,  906.— Order  of 
reference  to  try  the  issues,  F  1749, 
V.  ii,  907. — Order  for  jury  trial  of 
issues,  F.  1750,  v.  ii,  908;  and  see 
under  g  970.— Order  referring  the 
issues  for  trial,  F.  1749,  v.  ii,  907 

1754.  Judgment  of  nullity,  F.  1756, 

1757,  V.  ii,  913,  913 

1755.  Petition  and  order  granting 
leave  to  sue.  See  under  §  1744. — 
Order  transferring  motion!  See  F. 
53,  V.  i,  313 

1756.  Divorce  for- adultery,  F.  1758, 
&c.,  V.  ii,  913 

1757.  Proceedings  on  default.  See 
under  §  1214,  &c.— Affidavit  deny- 
ing cohabitation  and  collusion,  F. 
1747,  V.  ii,  906.— Order  of  reference 
on  default,  F.  1748,  v.  ii,  906.— Or- 
der referring  the  issues  for  trial,  F. 
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1749,  V.  ii,  907. — Order  for  jury 
trial,  F.  1750,  v.  ii,  908;  and  see 
under  §  970 
1759,  1760.  Judgment  as  to  legiti- 
macy, F.  1759,  V.  ii,  913. — Direction 
as  to  support  of  wife,  F.  1763,  v.  ii, 
914— of  children,  F.  1764,  v.  ii,  914 
— and  security  therefore,  F.  1767,  v. 
ii,  915. — Separate  property  and  dow- 
er, F.  1763,  V.  ii,  914 

1761.  Petition  for  leave,  F.  1769,  v. 
ii,  915.— Order,  F.  1770,  v.  ii,  916 

1762.  Separation  or  limited  divorce, 
F.  1760,  &c.,v.ii,  913,  &c. 

1766.  Support,  &c.    See  under  §  1759 

1767.  Petition,  F.  1771,  v.  ii,  917 
1769.  Petition  for  alimony,  P.  941,  v. 

ii,  411. — Notice  of  motion,  or  order 
to  show  cause,  F.  943,  v.  ii,  413. — 
Order  to  pay  alimony,  F.  944-946, 
v.  ii,  413. — Directions  in  judgment, 
F.  1761-1768,  V.  ii,  913,  &c. 

1771.  Petition  for  custody,  F.  953,  v. 
ii,  416. — Order  to  show  cause  on 
motion  for  custody  of  children,  F. 
954,  V.  ii,  417. — Order  as  to  custody 
of,  F.  955,  V.  ii,  418.— Direction  in 
judgment,  F.  1761,  v.  ii,  913 

J. 7 72.  Afladavit  to  obtain  order  for 
sequestration,  F.  948,  v.  ii,  414. — Or- 
der for  sequestration  and  receiver, 
F.  949,  V.  ii,  414.— Affidavit  to  move 
to  strike  out  answer,  F.  951a.  v.  ii, 
416.— Order  thereon,  F.  953,  v.  ii, 
416 — Directions  in  judgment,  F. 
1767,  &c.,  v.  ii,  915,  &c.— Affidavit 
to  obtain  order  to  show  cause  against 
attachment,  F.  950,  v.  ii,  415— Or- 
der to  show  cause,  F.  951,  v.  ii,  415 — 
For  summary  proceedings  to  pun- 
ish, see  table  of  contents  on  p.  583  of 
V.  ii. — Order  of  reference  as  to  con- 
tempt.    See  under  §  3383 

1774.  Affidavit  of  regularity,  F.  1744, 
V.  ii,  903. — Motion  to  vacate  or  open 
judgment.     See  list,  v.  ii,  975 

1775.  Averment  of  corporate  capaci- 
ty, F.  960,  V.  ii,  431 

1778.  .Order  for  trial,  P.  986,  v.  ii, 
449 

1779.  Affidavit  for  judgment  by  de- 
fault, F.  1454a,  V.  ii,  749 

1781.  Judgment,  F,  1713,  v.  ii,  890.— 
Injunction.  See  Forms,  v.  ii,  begin- 
ning at  p.  49— Receiver.  See  list, 
y.  ii  / 


1784.  Complaint,  P.  690,  v.  ii,  191.— 
Affidavit.  See  under  g  1810.— Judg- 
ment, P.  1714,  V.  ii,  891.— Injunc- 
tion. See  list  of  Forms,  v.  ii,  begin- 
ning at  p.  49. — Receiver.  See  }ist,  v. 
ii,  143,  188 

1785.  See  under  §  1784 

1786.  Request  to  Attorney-General, 
See  P.  389,  v.  i,  575.— Petition,  F. 
698,  V.  ii,  198.— Order,  P.  699,  v.  ii. 
199 

1787.  Notice  of  motion,  and  order  to 
show  cause.  See  under  §  1809. — Or- 
der, P.  697,  V.  ii,  196;  and  see  under 
S,1809 

1 788.  Notice  of  motion,  and  order  to 
show  cause.  See  under  §  1810. — Or- 
der, P.  693,  V.  ii,  193;  and  see  under 
§  1809. — Receiver's  bond.  See  under 
§  715. — Receiver's  powers.  See  v.  ii, 
143-188,  &c.;  and  list  on  p.  318.— In- 
structions to.  See  list  of  Forms,  v. 
ii,  318.— Notice  to  creditors,  P.  717, 
V.  ii,  330 

1789.  Powers  and  instructions.  See 
list  of  Forms,  v.  ii,  143-188,  &c.; 
and  list  p.  318 

1 790.  Supplemental  summons,  P.  384, 
V.  i,  706. — Proceedings  to  bring  in. 
See  lists  of  Forms,  v.  ii,  506,  534 

1792.  Reference  to  state  account.  See 
lists  of  Forms,  v.  ii,  631,  863 

1798.  Petition,  P.  388,  v.  i,  574 

1799.  Notice  of  presentation  of  peti- 
tion, P.  394,  V.  i.  580.— Order  of 
reference  of  petition,  P.  395,  v.  i, 
581 

1801.  See  injunctions,  v.  ii. — Ap- 
pointment of  receiver.  See  v.  ii, 
188,  &c.;  and  see  under  §  1809 

1802.  Injunction.  See  list  of  Forms, 
V.  ii ;  and  see  under  §  1806 

1806.  Notice  of  motion,  P.  686,  v.  ii, 
188.— Order.  P.  716,  v.  ii,  317.— In- 
junction. See  V.  ii,  beginning  at 
p.  49;  and  P.  697,  v.  ii,  196.— In- 
junction against  creditors  suing,  P. 
716,  V.  ii,  817 

1807.  Order  to  present  claims,  P.  718, 
v.  ii,  331;  F.  1714,  V.  ii,  891.— Notice 
to  present  claims,  P.  717,  v.  ii,  330. 
— Publication.  See  v.  i,  371.— Order 
to  show  cause  why  creditor  should 
not  be  allowed  to  come  In  after  ex- 
piration of  time.  P.  1161,  v.  ii,  565 

1808.  Complaint,  P.  695,  v.  ii,  194 
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1809.  Order.  F.  697,  v.  ii,  196 ;  F.  688, 
V.  ii,  189 

1810.  Affidavit,  F.  689,  v.  ii,  190.— 
Notice  of  motion,  F.  686,  v.  ii,  188. 
—Order  to  show  cause,  F.  691,  692, 
V.  ii.  193.— Order,  F.  688,  v.  ii,  189; 
F.  694,  V.  ii,  193 ;  F.  697,  v.  ii,  196. 
— Appointment  of  receiver  in  judg- 
ment, F.  1714,  V.  ii,  891 

1813.  Amending  as  to  parties,  F.378- 
884,  V.  i,  701,  &c.— And  see  under 
Amendment  and  Parties  in  Subject 
Index 

1814, 1815.  Description  in  represen- 
tative capacity,  v.  i,  612;  in  judg- 
ment, F.  1725, 1736,  v.  ii,  897 

1817.  (Third  clause.)  Execution 
against  real  or  personal  property  in 
the  hands  of  an  executor,  adminis- 
trator, heir,  devisee,  &c.,  F.  3011,  v. 
ii,  1073 

1818.  Order  allowing  an  executor, 
&c.,  not  served  to  appear,  F.  1158, 
V.  ii,  563 

1820.  See  general  form,  F.  35,  v.  i,  69 

1821.  Judgment,  F.  1737,  v.  ii,  897 

1822.  Affidavit  of  claim,  F,  239,  v.  i, 
523.— Offer  to  refer,  F.  240,  v,  i.  535 

1823.  Compare  judgment,  F.  1735, 
1736,  V.  ii,  897 

1825.  Affidavit  to  obtain  execution 
against  executor  or  administrator, 
F.  1993,  v.  ii,  1051. -Order  of  sur- 
rogate allowing  execution,  F.  1998, 
V.  ii,  1056. — Execution  against  real 
or  personal  property  in  the  hands 
of  an  executor,  administrator,  heir, 
devisee,  &c.,  F.  2011,  v.  ii,  1073.— 
Indorsement  on  execution  against 
executor  or  administrator,  heir  or 
devisee,  &c.,  F.  2021,  v,  ii,  1077 

1826.  Affidavit  to  obtain  execution 
against  executor  or  administrator, 
F.  1993,  V.  ii,  1051.— Notice  of  ap- 
lication  to  surrogate,  F  1994,  v  ii, 
1053. — Order  to  show  cause,  with 
directions  as  to  service,  F.  1995,  v. 
ii,  1053.— Order  of  surrogate  allow- 
ing execution,  F.  1998,  v.  ii,  1056 

1827.  Undertaking  by  legatee  or 
next  of  kin,  F.  1996.  v.  li,  10r)4.— 
Compare  Bond,  F.  253,  v.  i,  535 

1829.  Execution,  see  P.  1999,  v.  ii, 
1057 

1835.  See  under  §1836 

1836.  Affidavit  to  claim  F.  289, 


523.— Offer  to  refer,  P.  240,  v.  i,  535. 
— Reference  of  claim,  see  list,  v.  i 
606 —Order  for  costs,  P.  1557, 1558, 
V.  ii,  817,  818.— Judgment,  P.  1735, 
1726,  V.  ii,  897 

1843,  &c.  Judgment,  P.  1737,  v.  ii, 
897 

1853.  Direction  as  to  estate  of  dow- 
ress,  P.  1843-1847,  v.  ii,  962,  &c. 

1862.  Judgment  establishing  lost 
will,  P.  1743,  V.  ii,  902 

1869.  Order  appointing  receiver,  P. 
669,  V.  ii,  159.- Order  of  reference 
.  to  appoint,  P.  671,  V.  ii,  163 

1871.  See  Table  of  methods  of  dis- 
covery, V.  ii,  658.  —  Injunction  in 
creditor's  actions,  P.  585,  v.  ii,  75 
—Judgment,  P.  1715-1719,  v.  ii,  893, 
&c.  ^ 

1873,  1874.  See  under  §  1871.— See 
also  judgment  for  specific  perform- 
ance, F.  1739-1741,  V.  ii,  900,  &c. 

1875.  Reference,  see  list  of  Forms,  v. 
il,  863 

1876.  Injunction  on  creditor's  action, 
see  Forms,  v.  ii,  beginning  at  p.  49 ; 
and  see  P.  667,  v.  ii,  1S5, 157 

1877.  Appointment  of  receiver  by 
order,  F.  667,  v.  ii,  155.— Transfer 
to  receiver,  see  list  of  Forms,  v.  ii, 
141,  306  — Enforcement  by  proceed- 
ings for  contempt,  see  list,  v.  ii,  583 

1878.  See  Table,  V.  ii,  658 

1879.  Judgment  to  reach  surplus  of 
trust  income,  P.  1718,  v.  ii,  894 

1880.  Petition  for  leave,  F.  263,  v.  i, 
550 

1881.  Order,  F.  364,  v.  i,  553 
1883.  Indorsement  on  execution  as 

against  sheriff  or  other  public  offi- 
cer, P.  3019,  V.  ii,  1076 
1 886-1 892.  Petition  and  order,  adapt 
from  P.  363,  264,  v  i,  550,  &c. 

1897.  Indorsement,  P.  321,  v.  i,  619 

1898.  Judgment,  see  P.  1728.  v.  i,  897 
1901.  Verdict,  F.  1516,  v.  ii,  791.— 

Judgment,  F.  1587,  v.  ii,  830 
1904.  Interest  on  judgment,  F.  1579, 
V.  ii,  829 

1909-1912.  Assignment  of  cause  of 
action,  F.  231,  232,  v.  i,  516.— As- 
signment of  judgment,  F.  1894-1896, 
v.'ii,  985,  &c. 

1913.  Affidavit  to  move  for  leave,  P. 
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374,  V.  i,  561.— Notice  of  motion, 
F.  375,  V.  i,  563.— Petition  for  leave 
on  judgment  in  another  court,  F. 
376,  V.  1,  563. — Order  to  show  cause 
on  such  petition,  F.  377,  v.  i,  563.— 
Order  granting  leave  to  sue  on  a 
judgment,  F.  378,  v.  i,  564 

1914.  As  to  discovery,  see  Table,  v. 
ii,  658 

1915.  Bond,  see  general  form,  F.  35, 
V.  i,  69. — Judgment  on  bond,  com- 
pare F.  1734,  V.  ii,  896 

1917.  Undertaking,  F.  1515,  v.  ii,  789 

1919.  &c.  Judgment  against  associa- 
tion, F.  1733,  V.  ii,  896 

1920.  Continuance  against  successor, 
see  lists  of  Forms,  v.  ii,  507,  534 

1921.  Execution  against  property  of 
an  unincorporated  association,  F. 
3010,  V.  ii,  1072.  —  Indorsement 
thereon,  F.  3016,  v.  ii,  1076 

1930.  Forms  for  substitution  of  pub- 
lic officer's  successor,  see  under 
§  766 

1931.  Execution,  see  F.  1999,  v.  ii, 
1057 

1932.  Judgment,  F.  1455,  v.  ii,  751 

1934.  Execution  against  joint  prop- 
erty where  part  only  have  been 
served,  F.  3004,  v.  ii,  1068.— In- 
dorsement thereon,  F.  3013,  v.  ii, 
1075 

1935.  Execution  against  joint  prop- 
erty where  part  only  have  been 
served,  F.  3004,  v.  ii,  1068.— In- 
dorsement thereon,  F.  3013,  v.  ii, 
1075 

1936.  Judgment  against  property  of 
of  joint  debtors  not  served,  F.  1455 
(last  clause),  v.  ii,  751;  and  see  F. 
1593,  v.  ii,  833 

1937,1941.  Judgment  in  new  action 
against  joint  debtor  not  served  in 
former  action,  F.  1593,  v.  ii,  833 

1947.  F.  683,  v.  ii,  184.  See  Forms 
for  receiver's  appointment,  and 
powers  generally,  v.  ii,  115,  &c. 

1949.  Judgment,  F.  1731,  1733,  v.  ii, 
898 

1970.  Stay  of  proceedings.  See  list 
of  Forms,  v.  ii,  635 

1996.  Allowance,  F.  31,  v.  i,  56 

2008.  Mob.  Corp.  ad  teat.,  F.  1435,  v. 
ii,  734 

2012.  Affidavit,  F.  1434,  v.  ii,  733 
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2091,  &c.  See  list,  v.  i,  819 

2187.  Affidavit  to  obtain  discharge 
from  execution  against  the  person, 
F.  3035,  V.  ii,  1091.— Order  of  dis- 
charge, F.  3036,  V.  ii,  1093         i 

2268.  Affidavit.  F.  1319,  v.  ii,  605.— 
Order  for  warrant,  F.  1330,  v.  ii,  606. 
—Warrant,  F.  1331,  v.  ii,  606.— Or- 
der to  show  cause,  F.  1333,  v.  ii,  607. 

2269.  sub.  1.  Affidavit  to  obtain  or- 
der to  show  cause,F.  1191, v.  ii.  586.— 
Order  to  show  cause,  F.  1193, 1316, 
1317, 1333,  V.  ii,  587,  603,  603, 607  — 
Notice  of  order  to  show  cause,  F. 
1193,  V.  ii,  588.— Affidavit  of  senr- 
ice  of  order  to  show  cause,  F.  1194, 
v.  ii,  588  —  Sub.  3.  Affidavit  to 
obtain  attachment,  F.  1198,  1303, 
1205,  V.  ii,  590,  593,  595.— Order  for 
attachment,  F.  1199,  1203,  1206,  v. 
ii,  591,  593,  596.  —  Attachment,  F. 
1300, 1304, 1207,  v.  ii,  593,  594,  696 

2270.  Affidavit,  F.  1318,  v.  ii,  604 

2271-2273.  Order  to  show  cause  or 

warrant.    See  under  §  3369 
2275.  Indorsement,  F.  1200,  v.  ii,  593 
2277.  Undertaking,  F.  1308,  v.  ii,  597 

2280.  Order  for  filing  interrogatories, 
F.  1309,  V.  ii,  598.— Interrogatories, 
F.  1310,  V.  ii,  599.— Answers,  F.  1311, 
V.  ii,  599. — Verification  of  answers, 
F.  1313,  V.  ii,  599 

2281.  Order  of  conviction,  P.  1195, 
1196,  1314,  V.  ii,  588,  589,  600.— 
Warrant,  F.  1315,  v.  ii.  601 

2283.  Order  of  reference  as  to  con- 
tempt, F.  1213,  V.  ii,  600.— Report  of 
referee  as  to  contempt.  See  under 
§1019 

2284.  Order  of  reference  to  ascertain 
fine,  F.  1197,  v.  ii,  590 

2285.  Direction  in  order  and  war- 
rant, F.  1186,  V.  ii,  584 

2340.  Petition  of  committee  of  luna- 
tic, F.  293,  V.  i,  578.— Notice  of 
presentation  of  petition,  F.  394,  v.  i, 
580.— Order  of  reference  of  petition, 
P.  395,  v.  i,  581 

2346.  Petition  for  leave  to  sue,  P. 
379,  v.  i,  564.— Order,  P.  280,  v.  i, 
565. — Notice  of  presentation  of  pe- 
tition, F  394,  V.  i,  580.— Order  of 
petition,  P.  395,  v.  i,  581 

2361,  2352.  Bond,  see  general  form, 
F.  25,  v.  i,  69 
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2o54.  For  execution  on  surrogate's 
decree,  adapt  F.  1999,  see  note  1,  v. 
ii,  1063 

2609.  Petition,  P.  365,  v.  i,  553.— Or- 
der, F.  266,  V.  i,  554 

2713,  2719.  Bond,  see  general  form, 
F.  25,  V.  i,  69.— For  bond  of  guar- 
dian of  infant  legatee,  see  F.  252,  v. 
1,  535 

2723.  Subd.  1  and  3.  Order  for  an 
intermediate  account,  F.  1997,  v.  ii, 
1055 

27S0,  2781.  Bond,  see  general  form, 
F.  35,  V.  i,  69 

2890.  Request  to  commence  an  ac- 
tion, F.  236,  237,  v.  i,  621 

2912.  Bond,  see  general  form,  F,  25, 
V.  i,  69 

3017.  Execution  from  county  court 
or  common  pleas  upon  judgment  of 
justice  of  the  peace  or  mstrict  court, 
&c.,  P.  2000,  V.  ii,  1065 

3022.  Affidavit  for  leave  to  issue  ex- 
ecution after  five  years,  F.  1983,  v. 
ii,  1039. — Order  to  show  cause,  P. 
1985,  and  note  2,  v.  ii,  1042 

3043.  Execution  from  county  court 
or  common  pleas  upon  judgment  of 
justice  of  the  peace  or  district,  court, 
&e.,  P.  2000,  v.  11, 1065 

3161>  Notice  of  assessment,  P.  1453, 
V.  ii,  747 

3169.  Affidavit,  see  under  §  636 

3220,  3225,  3226.  Execution  from 
county  court  or  common  pleas  upon 
judgment  of  justice  of  the  peace  or 
district  court,  &c.,  P.  2000,  v.  ii, 
1065 

3228.  Judgment,  P.  1593,  v.  ii,  834 

3229.  Judgment  where  defendant  has 
costs  because  offer  was  not  accept- 
ed, P.  1594,  V.  11,  884  —  Where 
plaintiff's  recovery  entitled  defend- 
ant to  costs,  P.  1593,  V.  ii,  834 

3235.  Certificate,  P.  1549, 1550,  v.  ii, 
815 

3236.  Direction  as  to  costs,  see  P.  81, 
V.  1,  288 

3244.  Certificate,  P.  1549, 1553,  v.  ii, 
815,  &c. 

3245.  Notice  to  town,  P.  242,  v.  i. 


535. — Notice  to  municipal  corpora- 
tion, F.  243,  V.  1,  537 

3247.  Order  that  third  person  pay 
costs,  P.  3073,  V.  11, 1113 

3248.  Certificate,  P.  1549-1554,  v.  ii. 
815 

325 1.  Costs  of  motion  on  the  minutes 
for  new  trial,  P.  1525a,  v.  11,  795.— 
Costs  of  motion  (other  than  on  the 
minutes)  for  new  trial,  P.  1533,  v. 
11,  801.— Other  items  in  fee  bill,  see 
notes  to  P.  1560,  v.  ii,  819 

3253.  Motion  for  allowance,  P.  1555, 
V.  11,  816. — Referee's  certificate  to 
support  motion,  P.  1706,  v.  ii,  886. — 
Order  for  allowance,  P.  1556,  v.  11, 
817. — Reference  to  fix  allowance,  F. 
1669,  V.  ii,  871.— Motion  by  creditor 
to  reduce  collusive  allowance,  P. 
1871,  &c.,  V.  11,  973,  &c. 

3256.  Order  allowing  fees,  P.  1559, 
V.  11,  819 

3263.  Bill  of  costs,  P.  1560,  v.  11,  819. 
—Notice  of  taxation,  P.  1563, 1564, 
V.  11,  833. — Order  vacating  taxation, 
P.  1879,  V.  11,  979 

3264,  3265.  Relaxation,  P.  1565,  v. 
11,  834. — Order  vacating  taxation,  P. 
1879,  V.  11,  979 

3267.  Affidavit,  P.  1561,  1563.  v.  ii,- 
822 

3268-3279.  See  list  of  Forms  as  to 
security  for  costs,  v.  i,  849,  850. — 
Affidavit  to  be  relieved  from  giving 
security,  P.  458,  v.  i,  841 

3271.  Petition  for  leave  to  sue,  P. 
290,  V.  1,  576.— Order,  P.  291,  v.  1, 
577. — Petition  of  committee  of  luna- 
tic, P.  292,  V.  ,1,  578.— Petition  for 
leave  to  sue  a  receiver,  P.  !i93,  v.  i, 
579. — Notice  of  presentation  of  pe- 
tition, P.  294,  V.  1,  580.— Order  of 
reference  of  petition,  F.  395,  v.  i, 
581 

3277,  3278.  Order  relieving  from 
giving  security,  P.  460,  v.  1,  843. — 
Order  that  attorney  or  third  person 
pay  costs,  F.  3073,  v.  11, 1113 

3296.  Statement  of  commissioner's 
fees,  P.  1776,  v.  11,  933 

3307.  Notice  of  motion  to  tax,  P.  875. 
V.  ii,  353 
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